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CIRCUIT AND DISTRICT COURTS. 



HEINZB et al. v. BUTTE & BOSTON CONSOLIDATED MIN. CO. et aL 

(Circuit Court of Appeals, Ninth Circuit November 2, 1903.) 

No. 852. 

1. Partition — Possession to Support Suit — Montana Statuts. 

To support a suit for partition under Code Civ. Proc. Mont. § 1340, 
which authorizes sucti suit by co-tenants "who hold and are in posses- 
sion of real property as joint tenants or tenants In common," actual 
physical possession Is not essential, and need not be alleged, but such 
possession as the law Imputes to tbe tiolder o£ the légal tltle is Bufflcient. 

8. SaMK— TlTIyB OP COMPLAINANT — DBNIAI, BY DEFENDANTS. 

The bare déniai of complainant's title, on information and bellef, by 
défendants In a suit for partition, who do not allège adverse tltle In 
themselves, does not put such title in Issue, so as to require the court to 
stay the suit until it shall be established at law. 

8. Samb— Cross- Bill Setting Up Equitable Title— Procédure. 

Where an intervener in a partition suit files a cross-bill setting up an 
équitable title to the interest claimed by complainant, and prays that 
certain deeds be canceled on the ground of the Insanlty of the grantor 
and of fraud, and that he be decreed to be the owner of such Interest, 
there is no occasion for the court to stay the partition suit, but it may 
properly proceed and try ail the issues raised at the same time, the effect 
necessarlly being to defer any action as to partition until the Issues 
raised by the cross-bill hâve been determined; and especially is such pro- 
cédure appropriate where the cross-bill contains ail the essentials of an 
original bill for affirmative relief, and In efEect prays for partition. 

4. Bamk— Power to Appoint Receivbr. 

In a suit for partition of mining property, in which the ownershlp of 
one of the Interests is in dispute, the court bas power to appoint a receiv- 
er for the share of the ore being mined by the co-tenants in possession, 
pertaining to such Interest, where necessary to protect the rights of ail 
the parties. 

6. Same— Rbobivers— Power to Direct Opération op Mines. 

Pending a suit in a fédéral court to partition mining property, défend- 
ants, whose Interests were undisputed, were in possession and operating 
the mine. The title to the interest claimed by complainant being in dis- 
pute, the court appointed a receiver to reçoive and hold the share of the 
ore mined pertaining to such Interest. Subsequently, on application of 

If 1. See Partition, vol. 38, Cent. Dig. §§ 60, 63. 
126 P.— 1 
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complalnant, alleglng that défendants were so operatlng the mîne as to 
fraudulently prevent the receiver from obtaining his share of the ore, 
and after a full hearing, the court extended the receivershlp to the entire 
property, and directed the receiver to operate the mine and dellver to 
défendants th^r share of »the ores extraçted. On such hearing, défend- 
ants relled on an order mfide by a State court in a suit brought thereln 
appolntlng a receiver for their tnterests, wlth directions to operate the 
mines; and there was évidence tending to show that such suit was col- 
lusive, and the «ppointoent of the receiver obtainpd for the purpose of 
ousting the fédéral cotirt ôf jurisdlctlôn to extehd Its own receivershlp 
over défendants' Interests. Held, that In vlew of such évidence, and the 
fact that other évidence produced on the hearing was not In the record, 
an appellate court could not say that the trial court exceeded Its power 
or^bused its discrétion In so extending its receivershlp^ or in dlrectlng 
Jta teçëlvér t<t,oiperate tWÇimltlfes, especlally as the procéédlngs là the state 
court ànd other évidence tended to show; that défendants recognlzed the 
propriety of SUch action, aad they also accepted tbelr share of the ore 
mlned by the receiver. 
& Appbal— Keview of Findings of Fact. 

Findlngs of fact made by the trial court wlll not be disturbed unless 
the appellate court can elearly see that they are opposed to the welght of 
the évidence, or unless some error Is elearly shown. 

7. PARTiTiON— Issues InvôlV-Ino Questions of Title— Dutt to Stat Suit. 

A partition suit Is not an approprlate proceeding in which to try con- 
troverted questions of tltle between the parties* excépt iti state courts, 
which are authorized by statute to try légal and équitable issues in the 
same action; and where, in such a 'suit In a fédéral court, an issue Is 
raised by the pleadlngs as to ppmplalnant's tltle, involving a question of 
fact— =as the sahity or Insanity of a grahtor — It is the duty of the court, 
on motion, to stay the suit until such issue has been detërmined in an 
action at law, where either party may exercise his constitutlonal rlght 
to demand a Jury trial. Per Ross, Circuit Judge, dlssenting. 

8. Mines— Receivbrs—Authohityto Diheot Opération ce Mine. 

It is only In rare cases, and upon the strongest showlng of necessity, 
that a court Is authorized to appoint a receiver for inining property, wlth 
authority to operate the same and extract the ore theréfrom. Per Ross, 
Circuit Judge, dissentlng. , 

Appeal from the Çircwit, Court oi the United States for the Dis- 
trict of Montana. ,; vid 

James M. Denny, John J. McHatton, and John W. Cotter, for 
appellants. . «i 

H. J. Burleigh, for thë^ receiver. 
John F. Fdrbis and L. O. Evans, for ^ppellees. 

Before GILBERT/ ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The questions presented for consid- 
ération on this appeal are : First, whether the amended bill for par- 
tition was defective, for the reason that it contained no allégation 
that the appellee the Butte & Boston Consolidated Mining Company 
was in possession oi the premises sought to be partitioned; second, 
whether the decree should be reversed for the reason that the trial 
court pj*pceeded to a trial of the issues presented on the cross-bill 
bl the appellants after it was disclosed that the title of the complain- 
ant in the amended bill was in disputq,;. third, whether the court erred 
in appointing a receiver over the disputed interests, and subsequently 
in extending such receivershlp over the whole of the property sought 
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to be partitioned, and in directing the receiver to ogerate and mine 
the same ; fourth, whether the court erred in its findings of fact upon 
the issues presented by the cross-bill. 

The Montana statute gives the remedy of partition to co-tenants 
"who hold and are in possession of real property as joint tenants 
or tenants in common," etc. Code Civ. Proc. § 1340. We think 
that the possession which the law imputes to the holder of fhe légal 
title is sufificient to maintain partition, under this statute. The stat- 
ute is said to hâve been taken from section 1535 of the Code of 
Civil Procédure of New York. In construing that section in Bender 
et al. V. Terwilliger et al. (Sup.) 63 N. Y. Supp. 270, subsequently 
affirmed by the Court of Appeals in 166 N. Y. 590, 59 N. E. 1118, 
the court said, "The possession therein referred to does not mean 
an actual physical possession, but that possession which foUows the 
title." In Wainman v. Hampton, iio N. Y. 429, 433, 18 N. E. 234^ 
235, the court said, "A constructive possession such as the law draws 
to the title is sufficient for the maintenance of the action." In Wes- 
ton V. Stoddard, 137 N. Y. 119, 128, 33 N. E. 62, 65, 20 L. R. A. 
624, 33 Am'. St. Rep. ÇiO/'j, the court said, "Whât is hère meant is 
not a strict pedis possessio, but a présent right to the possession." 

The complainant alleged in its amended bill that it owned in fee 
simple an undivided one-half of the Snohomish claim, and an undi- 
vided two-thirds of the Tramway claim. It alleged that the défend- 
ants in the bill owned the remaining interests in both clairas as its 
co-tenants. The answer to the amended bill which was filed by 
Daniel W. Connole, Catherine Sullivan, and Patrick N. Sullivan, 
and the answer which was filed by John McNamara, Bridget Mc- 
Namara, and Joseph Connole, denied, on information and belief, 
"that the complainant is now or ever was the owner in fee simple 
or otherwise of an undivided one-half interest, or any interest, in 
the Snohomish Iode claim, or of an undivided two-thirds interest, or 
any interest, in the Tramway Iode claim." Thèse answers were filed 
respectively on December i, 1897, and December 30, 1897. On 
March 21, 1898, F. Augustus Heinze, having obtained leave to inter- 
vene, filed a cross-bill, alleging that on October 16, 1897, he had 
purchased from Daniel W. Connole, Catherine Sullivan, and Patrick 
N. Sullivan, her husband, John McNamara, Bridget McNamara, his 
wife, and Joseph Connole, their undivided one-half interest in the 
Snohomish claim, and their undivided one-third interest in the Tram- 
way claim. The sole object and purpose of his cross-bill was to set 
forth his interest in the property which was sought to be partitioned, 
and to obtain a decree protecting his right therein, and distributing 
to him his proportion of the proceeds of the same in case of a sale. 
The cross-bill also denied, upon information and belief, the title of 
the complainant in the bill. In none of the pleadings so far filed in 
the case was any defect or infirmity in the complainant's title al- 
leged, nor was it asserted that any of the parties had adverse claims 
against the alleged title of the complainant, or adverse possession 
of the property sought to be partitioned. Ail the information that 
was conveyed by the pleadings at that date was that the complainant 
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alleged a title in fee simple, and that the défendants and the inter- 
vener ail denied, on information and belief, that the complainant' 
was the owner of the interest which it asserted in its bill. In other 
words, by their answer they said to the court, "We own an undivided 
one-half of one claim, and an undivided one-third of the other, but 
we deny, on information and belief, that the complainant owns the 
other interests." While the pleadïngs were in that condition, ori 
April 30, 1898, Heinze, the intervener, and the défendants who had 
answered, moved for an order directing a stay of proceedings until 
the complainant should estabUsh its right in an action at law. This 
motion, in view of the state of the pleadings, was denied. It was not 
again renewed, nor was the court at any subséquent stage of the 
proceedings requested to stay the action of partition. 

The motion was properly denied. No issue had been raised as to 
the complainant's title or possession. The equity doctrine is well 
expressed by Chancellor ■Williamson in Lucas v. King, 10 N. J. Eq. 
277, where he said: 

"I do not understand, however, that the bare déniai of the complainant's 
title Is any obstacle to the court's proceeding. The défendant must answer 
the bill; and If he sets up a title adverse to the complainant, or disputes the 
complainant's title, he must discover his own title, or show wherein the com- 
plainant's title is defective. It, when the tltles are spread before the court, 
upon the pleadings, the court can see that there is no valld légal objection to 
the complainant's title, there is no reason why the court should not proceed 
to order the partition." 

In Jenkins v. Van Schaack, 3 Paige, 242, the court said : 

"If there had Tjeen an actual ouster bf the complainant by his co-tenant, or 
if the land was held adversely, it might be necessary to regain the actual 
seisin by ejectment before a suit for partition of the premises could be sus- 
tained either at law or In eqûity." 

In Appeal of Wistar, 115 Pà. 241, 8 Atl. 797, the court said: 

"The défendants must point eut some def ect In the pétition, or aver theIr 
own title or adverse possession, to Justlfy the court to refuse to proceed In 
the partition." 

Of similar import are Overton's Heirs v. Woodfolk, 6 Dana, 374; 
Appeal of Welch, 126 Pa. 297, 17 Atl. 623; Hooper v. De Vries, 
115 Mich. 231, 73 N. W. 132. The reason of the rule appHes with 
added force to a case such as this, where the answering défendants 
made no adverse claim as against the interest asserted by the com- 
plainant. 

On July 20, 1898, some three months after the motions to stay 
the suit were interposed, James Larkin, by his guardian ad litem, 
intervened and fîled his answer to the amended bill, and filed his 
cross-bill thereto. In the answer it was alleged that Larkin was in- 
sane, and had been insane for five years. The answer denied, on in- 
formation and belief, that the complainant owned the interest which 
it claimed to own in the two mining claims, and alleged, on informa- 
tion and belief, that the said James Larkin was at the time of thè 
commencement of the suit, and still was, the owner thereof. The 
answer contained no allégation, however, that the complainant 
claimed title through James Larkin, or as his grantee. The prayer 
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of the answer was that the suit be stayed, that the complainant take 
nothing thereby, and that the same be dismissed. James Larkin 
died on August 4, 1898, and on October 31, 1898, F. Augustus 
Heinze, admmistrator of his estate, and Clara A. Larkin, his only 
child and heir at law, by leave of the court filed their answer and 
their cross-bill to take the place of the answer and the cross-bill 
fîled on behalf of James Larkin by his guardian ad litem. In their 
answer they denied, upon information and belief, that the complain- 
ant is or ever was the owner of an undivided one-half of the Sno- 
homish claim, or of an undivided two-thirds of the Tramway claim; 
and, upon information and belief, they alleged that while James 
Larkin was insane, and laboring under such mental dérangement 
as to render him incompétent to make any contract or conveyance 
of his prcperty, the complainant's grantor, by fraud, duress, and 
undue influence, induced him to sign the deed under which the com- 
plainant claims to hâve acquired an interest in said property, and 
that the said Heinze, as administrator of James Larkin's estate, and 
the said Clara A. Larkin, were and are entitled to the possession 
of the same. The prayer of the answer was that the complainant 
take nothing by the action, and that it be decreed that it has no right, 
title, or interest in said claims, and that the interests which it claims 
therein belong to the estate of James Larkin, deceased, and that 
said Heinze, as administrator, is entitled to the possession thereof. 
Their cross-bill alleged substantially as it was alleged in James 
Larkin's cross-bill, viz., that during the year 1893 James Larkin, de- 
ceased, was the owner of the interests in the Snohomish and Tramway 
Iode claims which are claimed by the complainant in this suit ; that he 
was insane and was mentally incompétent to manage his property; 
that the complainant's grantor contrived to unjustly deprive him there- 
of, and induced him to sign and deliver a deed thereto for a very inadé- 
quate and unjust considération ; that the deed ought to be canceled 
by a decree of the court, and the légal title to said property reinvest- 
ed in the estate of said James Larkin and his heir at law. The cross 
bill alleged, further, that the complainants therein are entitled to 
hâve the complainant in the partition suit declared a trustée of such 
title for them, and that they are entitled to a decree of the court re- 
quiring the complainant to convey its right, title, and interest to 
them — the said F. Augustus Heinze, administrator, and the said 
Clara A. Larkin. The prayer of the said cross-bill was that "the 
cross-bill be heard at the same time as the complainant's amended 
bill of complaint herein, and that one decree be entered, adjudging 
and determining your orator's rights, as well as those of ail other 
parties herein; that said deeds of conveyance heretofore mentioned, 
and ail of them, be declared null and void in so far as they relate 
to or afifect the said Snohomish and Tramway Iode claims ; and that 
the same, and the record thereof in that respect, bé by order of this 
court canceled" ; and that the complainant be declared to be a trus- 
tée of the légal title to said interests in such property for the com- 
plainants therein, and be decreed to convey to them the said title, 
and ail rights, claims, and interests therein. 
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Itiwill bie observed thâtjieither in th«ir answer nor in theîr.cross- 
bill do the âppellants. :allega1 an adverse possession of the premises 
in controversy, or of the 'intepests claimed by the appellee corpo- 
ration. By filing their, cross-bill the appellants made their élection 
totry the question of title in equity. Without making an applica- 
tion to the; court tostay the suit in order to require the corporation 
appellee to: try its title by an action at law, they went into equity 
and jfiled their cross-bill, which is in effect an original suit, praying 
the court .to set aside the deed under which the corporation appellee 
claims, and to hâve that corporation déclare d to be a trustée for 
them of; the légal ïitlci They based their claim to équitable relief 
not only on th& ground that the grantor of the corporation appellee 
was insane at the time when the deed was made, but on the fur- 
ther gromid.that he. had been overreached and induced to part with 
his title fbr a grossly inadéquate considération. Only the first of 
thèse grounds could '• hâve been ; tried in a légal action. They could 
ail be united in a suit in equity. The appellants having deliberately 
chosen to resort to equity, and the appellees having waived any ob- 
jection they might hâve interposed to that proceeding, no reason is 
perceivedf why the trial court could not proceed to a détermination 
of the isséeis so raised. Sâid'the court in Read v. Hufï, 40 N. J. Eq. 
233: - ,■ 

"Where a défiendant In a partition suit in ciiancery sets ijp an équitable 
title to 'theléiltii'e estate iti tllè premises, or Impeachès the complainant's 
title onieoivltabW grounds, there is no need to suspend thô partition suit until 
the titi^ et^fl,-bp settled." 

Although there was no further application for a stay, and no order 
was made staying the partition suit pending the trial of the matters 
presented oti the crosp-bill,, that suit was in fact stayed, and neces- 
sarily so, until aJl thé ' isstiés raised upon the cross-bill were adju- 
dicated. What ground is there for' holding that the décree should 
now be; set âèide? At what point in the proceedings did the court 

wx . ■, ,...,^ .,.,,.■ , , . ; . ,..,,■ 

Thet^eiÉ another view of the case on which the deçree may be sus- 
tained, Vi^hîçh is' this: Thé cross-bill was in the nature of an orig- 
inal bill to remov^ a cloud from the appellants' alleged title, to dé- 
clare a trust, and to éet aside a conveyance. It contained ail the 
necessai:y aVermentà of'^ri original biîl seeking affirmative relief. 
It preséiited a case of équitable jurisdiction. It woilld hâve; sus- 
tained a decree if the toiïipl^inant's bill had been'dismisséd. It was 
before the court for,, disposition as ari original suit. Waring v. 
Smyth, 2 Barb. Ch. liiS, 4^ Am. Dec. 299; Holgate v. Eaton, 116 
U. S. 33, 6 Sup. et. 224,;; 29 L. Ed. 538; Chicago & A. R. R. v. 
Union Rolling Mil! .Co.,; 1*69 U.C. 702, 3 Sup. Ct. 594, 27 L. Ed. 
1081 ; L^wèilstéin; V. Glide\yell, S DilL. 329, Fed.,Çâs. No. 8,575; 
Markell y.''|^^'âson (C. (C.) 31 Fed. 104. The pra;yer of the cross- 
bill was^tliài tiie cross^biÛ be heaird at the s^me^ timë as the com- 
plainant's àinéiided bill; of complaint, and "that otie decree be en- 
tered, adjûdgiiig and' determining your; ora^ors' rjghts, as well as 
those of ail other parties héfèin. That pràyer is, in substance, à 
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prayer for partition. After the court had determined the questions 
raised by the cross-bill upon the issues tendered by the appellants, 
there was no obstacle to its further proceeding to partition the prop- 
erty. In Freeman on Co-Tenancy & Partition, § 499, it is said : 

"Hence, when a suit Is rlghtfuliy In equlty, and from the adjudication there 
made it appears that the parties are co-owners and entitled to partition, a 
decree for such partition may be made, Irrespective of the question whether 
the complalnant is selsed or dlsselsed." 

In 21 Enc. of Law (2d Ed.) 1 149, it is said : 

"So, If the plaintlff's dlsputed title is an équitable one, or partly équitable 
and partly légal, a court of equity may détermine the titles of the respective 
parties, and decree partition In accordance therewlth." 

This doctrine is well sustained by the décisions. Scott v. Guern- 
sey, 60 Barb. 178; Dameron v. Jameson, 71 Mo. 97; Lucas v. King, 
10 N. J. Eq. 277 ; Obert v. Obert, Id. 102 ; Hopkins v. Grimshaw, 
165 U. S. 342, 358, 17 Sup. Ct. 401, 41 E. Ed. 739. 

It remains to be considered whether on this appeal it should be 
held that the order appointing a receiver, and the order subsequently 
extending the receivership, must be reversed, for the reason that 
they exceeded the powers of the trial court. 

On Jànuary 20, 1899, F. Augustus Heinze conveyed to Arthur 
P. Heinze an undivided one-half of the interests which he had ac- 
quired from Daniel W. Connole and others on October 16, 1897. 
On July 13, 1899, ^ receiver was appointed of the interests in the 
mines which were in dispute. He was authorized to receive from 
the mining co-tenants in possession one-half of the ores produced 
from the Snohomish claim, and two-thirds of the ores from tlie 
Tramway. He was also authorized to carry on mining opérations 
in both claims in such portions thereof as were not in the actual 
occupation of the mining co-tenants. As a matter of fact, the re- 
ceiver under this order never undertook any mining opérations, but 
received only the proportion of the output of the mines belonging 
to the interest therein which was in dispute, and the order is hère 
to be considered as if that feature of it had not been included. It 
is one of the powers of a court of equity in a partition suit to ap- 
point a receiver to receive rents or otherwise protect the interests 
of co-tenants. In Beach on Receivers (2d Ed.) § 497, it is said: 

"Whenever It appears during the progress of a suit In partition between 
tenants In common or joint tenants that a receiver is necessary to protect the 
Interests of ali the parties, the court wlll, upon proper application, appoint a 
receiver of the property." 

In Holmes v. Bell, 2 Beav. 298, Lord Langdale, the Master of the 
Rolls, said: 

"But in this case the défendants are tenants in common, and the one ^ho 
Is before the court is in possession of the whole rents; and, under the cir- 
cumstances, I tblnk that a receiver of the whole rents ought to be appointed." 

In Duncan v. Campau, 15 Mich. 415, Judge Campbell said: 

"It cornes, then, to the simple inqniry whether a receiver can be appointed 
over tenants in common. I thinls the précédents permit this in some cases." 
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In Ames fit aî, Vi Ameé et al., 148 111. 321, 340, 36 N. E. iio, 113, 
the' court :said: ■ ^ i^-' :-Vf-j 

"The ap'pointmént of à reç^Ver In a pàtùtlbn procèeding Is not of fréquent 
occurrence.-' But i-pending Htlgàtlon we think tiie law is well settled that 
tbe court bas ample power, upçn proper sho?iyiing, to make the appointment." 

In Goçi4f(îtle V. J5th District Cp^irt, 56 Cal. 26, the court, after 
citing numeroùs cases of English and American authority, sus- 
tained the doctrine that it jwas compétent for the court in a partition 
suit in some cases to grant a receiver^ It is to be borne in mind 
that the appointment in this'icase did nôt extend to the whole prop- 
erty, but ohly to the ointerësts that Were in diàputé. The posses- 
sion, and the mining opérations of the co-tenants in possession of 
the mine, wère iti no way disturbed or hampered. The order simply 
directed the reteiver tô receive and hold the ores belonging to the 
disputed interests in his hands until, by the décision of the court on 
the case made by the cross-bill, it should be determined to whom they 
belongedi In making stich an order, it is clear, upon the authori- 
ties, that the court did not exceed its powers, or abuse the discré- 
tion which was vested in it. 

On February 26, 1900, the appellée filed its wriltein application 
for an extension of the receivership to the whole of the said Tram- 
way and Snohomish Iode claims, and in support thereof filed the 
affidavit of its manager, stating, in substance, that since the appoint- 
ment of the receiver the mining opérations had been so conducted 
by said F. Augustus Heinze and Arthur P. Heinze as to render it im- 
possible for the receiver to receive the shares of the ores of the 
mines to which he was entitfôd uilder the order appointing him such 
receiver, and alleging fraudulent acts and practices of the said 
Heinzfes in ôpefating the extraction of ores from said mines; stating 
that they had,' by their employés, clandestinely removed from the 
riiines large quantities of first-class ore by covering the tops of the 
cars containing the same With waste and dirt, and hoisting the same 
to the surface, pretending'that it was waste, thereby deceiving said 
receiver and hiâ employés; that, in order to watch the mining opéra- 
tions of said iriiniflg co-tenants, and to obtain any reasonable propor- 
tion of the ores to which he was entitled> the receiver had been com- 
pelled to-employ a large nûmber of inspecter s, at an expense of about 
$2,000 per month. The afifidavit further set forth the means adopted 
by said mining co-tenants to defraud the receiver. Upon that affida- 
vit a hearing was had, âhd oh March 15, I900, an order was made 
extending the receivership to the whole of said mines, and author- 
izing the receiver to operate and mine the same, and to deliver to the 
said mining co-tenants, F. Augustus Heinze and Arthur P. Heinze, 
their proportion of the ores extracted by the receiver. From an 
affidavit filed ii? behalf of the corporation appellée, suggesting a 
diminution of the record, it appears that a large portion of the évi- 
dence taken beforç, the , court on the hearing whiçh was had on the 
application to extetld the receivership, and which occupied the time 
of the court from March 7 to March 15, 1900, was oral testimony, 
not reduced to Wfititig, and affidavits and exhibits now missing from 



HEINZE V. BDTTE & BOSTON CONSOLIDATED MIN. OO. 9 

the files of the court. It îs stated in the affidavit, and it is not con- 
tradicted in the counter affidavit of the appellants, that among such 
exhibits was a certified copy of the complaint, pétition for the appoint- 
ment of a receiver, and order appointing a receiyer in a suit for parti- 
lion brought in the District Court of Montana for Silver Bow county 
by Clara A. Larkin and Burdette O'Connor, to whom it was alleged 
Clara A. Larkin had deeded an interest, as plaintifïs, against F. A. 
Heinze and Arthur P. Heinze and the Butte & Boston Consolidated 
Mining Company, from which it appeared that on March 3, 1900, 
said district court for Silver Bow county appointed E. H. Wilson 
receiver over the interests of said F. Augustus Heinze and Arthur 
P. Heinze, with instructions to operate the said mining property. 
The affidavit stated, and it is not denied, that said exhibits formed 
part of the record upon which the Circuit Court acted in making 
its order extending the receivership. It is not <iisputed that the 
pétition upon which the state court appointed the receiver alleged 
distinctly that it was for the best interests of ail concerned in said 
properties that the same should be continued to be operated and 
mined. It is claimed on behalf of the corporation appellee that 
there was sufficient in that record to show to the Circuit Court that 
the suit in the state court, and the appointment of a receiver therein, 
was collusive between the said Heinzes and Clara A. Larkin, and was 
instituted and assented to by said parties for the purpose of divest- 
ing the Circuit Court of jurisdiction to extend the receivership. It 
appears, also, that, at the time of the hearing of the application in 
the court below to extend the receivership, F. Augustus Heinze as- 
serted that he and the said Arthur P. Heinze had been, and at said 
time were, in the possession of said mining claims, and engaged in 
mining the same, and that they claimed such right under the provi- 
sions of an act of the Législative Assembly of Montana entitled "An 
act to amend section 592 of the Code of Civil Procédure of Mon- 
tana," which provided : 

"If any person shall assume and exercise exclusive ownership over, or take 
away, destroy, lessen In value, or otherwise injure or abuse any property held 
in joint tenancy or tenancy in common, the party aggrleved shall hâve his ac- 
tion for the injury In the same manner as he would hâve if such joint tenancy 
or tenancy in common did not exist: provided, that nothlng herein contained 
shall prevent one co-tenant or joint tenant, or any number of co-tenants or 
joint tenants acting together less than ail, from entering on the common 
property at any point or points not then In the actual occupancy of the non- 
joining co-tenants or joint tenants and enjoying ail rights of occupancy of 
the property, without waste; and in the case of mining property, from mining 
the same in a minerllke manner, and extraetlng, mlIUng, and disposlng of the 
ore from the common property, paylng its or their own expenses, and subject 
to accounting to the non-joinlng co-tenant or joint tenant for the net profits 
of such mining opérations, if any made." Laws 1899, p. 134. 

The remainder of the statute is not material to the questions hère 
involved. Under this act of the Législature, which by ail the par- 
ties to tl^e suit appears to hâve been conceded to be valid and in full 
force and efïect, the Heinzes contended that they could not be en- 
joined from mining or operating the mining propertj. It is true that 
in February, 1901, the Suprême Court of Montana declared the act 
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uncotlsïitlftîiôriaî/: btJtf ■ it îs: aevef tHeléSs ■ tfliê >■ thàf ■ the act was ' r die d 
upon byi*6ef'ïiêiBZ^e-'as-aff<5*dirig tbem' iftitomnity from injunction, 
and was cîtetî t© âhûi** tU&tÛiê Gkcûti'CoMttiia.d no power tô enjoin 
them fforn miiïing ôpèratJôiïS' pending ^tlié suit. Ail thèse matters 
were beforé Che côiift OH -tte hèaring ôf thè application for the exten- 
sion of th'e^réëÊiyershipj tôgether with bther matters that are net 
before us on *iiè ' record. ■ <H it -were trUe that the methods of the 
mining opéèatièls of the 'tënaiits iri possession were such that the 
receiver w§s de&auded of his jlist shàre pf the ores, and that lie 
was powerleys ^O'firotect birnëelf against sùchfraud and deceit, and 
that the appéllanls relied upon thè action of the stàte court in the 
suit brought by Giara A. I/aï-kin and Burdette O'Connor to ap- 
point a recéiver theréiti, -With instructions td operate the mining 
■property, the pùrpëse of which rëceivership in said state court was 
to divest thé èiitfcuit Court of ail jurisdiCtîon bver the niining opéra- 
tions of the mines, and that they also denied the power of the court 
to enjoin' thé mining opérations of the appèllants under the state 
law, we think â case may bave béeh made, ùnder which, in the exer- 
cise of sbund discrétion, tfee court '-Was authorized to extend the 
rëceivership, ànd to include therein ati order directihg the opérations 
of the mines> and that the àppellants, by reason of their acts and 
their attitude' taken at tlié time, cannot now assert that the court 
excéeded its powérs in so' doing. It may hâve been true, also, as 
was àrgtiéd by' counsél for tîie corporation appellee, that the con- 
trolling considération whîch' induced thé' court to direct the recéiver 
to operate th«'-rninés was the ailîiiety of'the appèllants that the min- 
ing operaticvns should not bè'interrupted. If it be true that such was 
ithe attitude ôf- thé appellailts; and thât thèy had asséntéd to the ap- 
■pointmeht of a técéiver by thé state court, and to an order in which 
that court tobk'their ihtérests in the property under ils rëceivership, 
and direcMd that mining opérations therein continue, they must be 
held to hâve admitted by their conduct that the situation was such 
as to justify th&orderof the-trial court herein, so far as the opération 
<of the mines was concerned;' In Waterworks Company v. Barrett, 
103 U::S.',5l6;J^6 ly. Ed. .523, the court said: 

' ''The re(*3rd ÉïO'^s thàt thé aptyoîntitient of the recéiver was made by con- 
sent of pàrtieè, ' tBè âttomeys of appèllants bfeing In court at the time. How- 
cver other* ' partiel iïiây'compMin of thls act — and thére iverê other parties, 
noile of whoin hâve appealèd-^thé' présent apï)eUants are bound by theîr con- 
sent In thls court, as well àâ tothé court bèlow, and caniiot bë heàrd to object 
to whàt they thén agreed to.*' ' r; ■ 

, Tfie apppllàpifs," althougb they ' moyed to vacate'ithe recçivership, 
nevèr applied to;the.lower court to direct the recéiver to cease his 
mining opérations. The only application of that nature that was 
ever madé Vi^as presented to this court in Septembet, tçb^, after the 
cause had been brought heré on appeal. Tbis court allowed the ap- 
plication, -and dirécted that the mining opérations cease, bût made 
no order setting aside thé extension of the rëceivership.' During 
the périod bètweetl the tirtié when the rëceivership was so^ éxtended, 
March 15, ïgoo, and the -time when thé order of this côiirt was 
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niade, in September, 1902, the appellants regularly received each 
month from the receiver their proportion of the output of the mines 
se operated by him. There is authority for holding that such accept- 
ance from the receiver of the product of the receivership should estop 
the appellants from questioning the validity of the order under which 
the receiver acted. Said the Suprême Court of Missouri in Greely 
V. Providence Savings Bank et al., 15 S. W. 42g, 431 : 

"The exceptor, having accepted the dividends from time to time from the 
hands of the receiver, and having thus recognized the validity of his appoint- 
ment during ail that time, cannot now change front and deny the validity of 
that appointment. He Is clearly estopped from so doing." Citing Bigelow 
on Estoppel (6th Ed.) § 687. 

An appellate court will not reverse the order of a lower court in 
appointing a receiver or in directing his action, unless it appears 
that the discretionary power of the court "has been so improvi- 
dently and improperly exercised as to bring its action clearly within 
the meaning of the term 'abuse of power.' " Beach on Receivers, 
§ 118; Sanders v. Slaughter, 89 Ga. 34, 14 S. E. 903; Nimocks v. 
Shingle Co., iio N. C. 230, 14 S. E. 684; Beaumont v. Beaumont, 
166 Pa. 615, 31 Atl. 336; Fluker v. City Railway Co., 48 Kan. 580, 
30 Pac. 20. In the case last cited the court said : 

""Unless a very strong showing is made. or this court is satisfied that the 
discretionary power has not been properly exercised, the conclusion below 
will not be disturbed." 

We adhère to the views expressed by this court in Tornanses v. 
Melsing, 106 Fed. 775, 45 C. C. A. 615, that the ore in a mine is of the 
very substance of the estate, and that its extraction by a receiver 
is not to be permitted, except upon convincing proof of the neces- 
sity of such mining opérations. What we hold in this case is that, 
the record does not show that under ail the circumstances and the 
évidence which was presented to the trial court, that court so abused 
its discrétion as to entitle the appellants to a reversai of its orders, 
especially in view of the fact that the appellants hâve regularly ac- 
cepted and received, and still retain, their proportion of the product 
of the mine while so operated by the receiver. 

We hâve carefully inspected the évidence presented in the volum- 
inous record which is before us on the question of the sanity of James 
Larkin, and the other issues of fact raised upon the cross-bill, and 
find no ground to disturb the findings of fact made by the court be- 
low. The findings of fact of the trial court will not be disturbed 
unless the appellate court can clearly see that they are opposed to 
the weight of the évidence, or unless some error is clearly shown. 
Lilienthal v. McCormick, 117 Fed. 89, 54 C. C. A. 475, and cases 
there cited. 

The decree of the Circuit Court will be afïirmed. 

ROSS, Circuit Judge (dissenting). The amended bill in thîs suit 
was filed October 6, 1897, by the Butte & Boston Consolidated Min- 
ing Company (appellee hère) against John F. Forbis, as exécuter of 
the last will and testament of William J. McNamara, deceased, John 
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McNamara, and Bridget McNamara, his wife, Daniel W. Connole, 
Catherine Sullivan, and: Patrick i Sullivan, her husband, Joseph Con- 
nole, Joseph A. Lewis, Edmond B. Smith, the Old (>olony Trust 
Company, a corporation, and the Butte, Anaconda & Pacific Rail- 
way Company, a corporation. After alleging the citizenship of the 
respective parties, the bill avers that the complainant is the owner 
in fee of an undivided one-half interest in the Snohomish Iode min- 
ing daim, and of an undivided two-thirds interest in. the Tramway 
Iode mining claim, both situated : in Silver Bow county, Mont., and 
that the remaining undivided interest therein was ,at the time of his 
death, on the igth day of July, 1890, owned by,. William J. Mc- 
Namara ; that William J. McNamara was at the time of his death a 
résident ôf Silvèr Bow cOunty, Mont., and that On the 8th of Au- 
gust, 1896, his last will and testament was regularly àdmitted to pro- 
bate in the district court bf the Second Judicial District of that state, 
in and for the county of Silvët BoW, in which will the défendant John 
F. Forbis was named as exécuter, and the défendants John Mc- 
Namara, Daniel W. Connole, Catherine Sullivan, a,nd Joseph Con- 
nole wêfe named as the dèViiseesi in equal shares, of ail of the prop- 
erty of t^e décèdent ,• that thereafter, to wit, August 10, 1896, For- 
bis qualified as such executor, and has ever since acted in that ca- 
pacity; that the défendant Lewis has, or is reputed to hâve, some 
interest in the' portions of the mining claims mentioned belonging 
to the estate of William J. McNamara, deceased, but which interest 
does not appear of record, and the nature and extent of which is 
to the complainant unknown; that the défendant Old Colony Trust 
Company holds an interest; and; mortgage lien upon the undivided 
interest of the complainant in the clainjs in question, which mortgage 
bears date May 3, 1897, and was given by the complainant to that 
Company to secure an indeJbtedness of $1,500,000, and covers ail of 
the property bejonging to thç. complainant; thatthe défendant Smith 
is the assignee.rpf a.lease of the mining claimS in question, which was 
executed on qj; about the i^st day of Màrch, Ï897, to Edward E. 
Lynch, E, ,H. Wilsçin, H, dCarjigy» John Gilley, and the Excelsior 
Leasing Company, a corporation, whiçh lease, by its terms, extend- 
ed to January i, 1898; tba:t theDalleged ownership of the complain- 
ant and the défendants in th,Ç;, property is subject to the right of thei 
Montana Railway Compapy-aiidijtS; successors to a right of way 100 
feet in width.across the clai^ns.çoqveyed byideed executed by James 
Larkin and :William J. McNamp^a On the 26th of December, 1883, 
and recordedin the records of the; county where the property. is situ- 
ated, and subject also to-,ithç right. of the Montana Central Railway 
Company to a right of wiay j.fSp,i&et in width acfoss the prbperty, 
conveyed by deed executed by" Larkin and William J. McNamara on 
the 23d of Àugust, ,1887, aad;i$}mslarly'recorded, and subject also to 
whatever rights the défendant Butte, Anaconda & Pacific Railway 
Company may hâve to any right .of way àcrosstbé claims by reason 
of certain condamnation proceedings begun in the district coUrt of 
the Second Judici^DistricJtipf the state of.Montarfa,; in and for the 
cpunty of Silyer Bowy on; March 24,, 1894, or otherwise, the nature 
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and extent of which rights are to the complainant unknown. The 
only other averments of the aïnended bill are to the effect that the 
value of the mining daims therein referred to exceeds the sum of 
$5,000, and that the value of each of them consists almost entirely 
in the ores underlying and appertaining to them, and that the prem- 
ises cannot be partitioned without greatly impairing their value and 
causing great loss to the owners thereof, and that a sale of the whole 
of the property is necessary to fairly and evenly apportion the value 
of the same among the owners. The prayer is, in substance, that 
the interest of each of the parties may be determined and protected 
by the court; that the property described may be partitioned, or, if 
the court shall find, in accordance with the allégations of the bill, 
that the partition thereof will be prejudicial to the parties thereto, 
that the same be sold, and the proceeds be appHed to the payment 
of the costs of the proceedings, the discharge of the liens against 
the property in the order of their priority, and that the residue be 
divided among the owners according to their respective interests. 

The défendants Daniel W. Connole, Catherine Sullivan, and Pat- 
rick N. Sullivan answered the amended bill, in which answer they 
admit that William J. McNamara was the owner of an undivided 
one-half of the Snohomish and an undivided one-third of the Tram- 
way claim at the time of his death, but deny that the complainant at 
that time or at any other time was an owner of any part thereof 
with William J. McNamara, or that the complainant was ever the 
owner of any interest in either of said claims. They admit that 
Forbis was duly appointed executor of the last will and testament of 
the deceased, McNamara, and allège that prior to the commence- 
ment of the suit the district court of the Second Judicial District 
of Montana, on the pétition of the said Forbis, made an order direct- 
ing him to deliver the possession of the undivided one-half of the 
Snohomish claim and the undivided one-third of the Tramway claim 
to the devisees mentioned in the will of William J. McNamara, 
deceased, and that such delivery was made to them, and that they 
were in full and absolute possession and right of possession thereof 
at the time of the commencement of the suit, and that the said exec- 
utor had no right, title, or interest, or possession therein or thereto. 
They allège that the devisees of William J. McNamara, deceased, 
sold and by deed conveyed said undivided one-half interest in the 
Snohomish and the said one-third interest in the Tramway claims 
to F. Augustus Heinze, and that on or about October i6, 1897, 
Heinze executed to the défendant Daniel W. Connole a mortgage 
upon those interests, which is still outstanding. They deny that 
Lynch, Wilson, Carney, Gilley, or the Excelsior Leasing Company 
ever obtained a lease on the Snohomish claim, or that the défend- 
ant Smith is the assignée of any such lease. They admit the right 
of way over their interest in the property on the part of the défendant 
Butte, Anaconda & Pacific Railway Company. They admit that the 
claims are chiefly valuable for the ores contained in them, and ex- 
ceed in value the sum of $S,ooo, but deny that the complainant has 
any right to hâve the same partitioned or sold, and pray that the 
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siiit be disçaissed, The défendants John McNamara, Bridget Mc- 
Namara, and Joseph Connple answered in substance as did the dé- 
fendants last named. The, défendant Lewis answered the amended 
bill, statiii^ that at tlie time of the commencement of the suit he was 
interested m the premises, but that his interest had been terminated. 
The défendant Butte, Anaconda & Pacific Railway Company an- 
swered, yettîng up its claiîn of right of way over the property in con- 
troversy,' The défendant Old Colony Trust Company answered, set- 
ting forth that it had a lien by mortgage executed May 3, 1897, up- 
on the interest ûf thie c'iirnpiainant. General repHcations were filed 
to each' of thèse ânswers. 

On the igth of Jiily, 1898, the court appointed Richard K. Watson 
guardiati àà litem and prochein ami for James Larkin, then an in- 
sane ■pferson,- and allowing lyarkin to intervene ,in the cause, and to 
file an answér and cross-bill therein, and authorizing Watson to 
appear for him in that respect. Larkin, by his guardian, thereafter 
intefvèned in the cause, and filed an ahswer and cross-bill. The 
substance of thèse pleading? îs that Larkin was the owner of an un- 
divided one-half of the. ohohoiliish and an undivided two-thirds 
of the Tramway daims; that on the 4th day of May, 1893, the Butte 
& Boston Mining Company, the preaecessor in interest of the com- 
plainant, by means of fraud, déception, and undue influence, and with- 
out the payment of a sufHciertt considération therefor, obtained a 
deed of conveyance of his (Larkin's) interest; that Larkin was at 
that time insane; that the Butte & Boston Mining Company after- 
wards became insolvent, and the défendant Forbis was appointed re- 
ceiver of its property, and vvas thereaftei" authorized to sell it ; that 
there was a committee appointed for the purpose of reorganizing the 
Company, ofwhich E. RoUins Morse was appointed chairman, and 
that in pursuance of those proceedings the complainant corporation 
was organized for the purpose of succeeding to the ownership of 
the property held by the Butte & Boston Mining Company, and to 
continue, in, the ownership of the same property ; that the receiver 
of the property of the Butte & Boston Mining Company sold ail of 
it to Morse; as chairman of such committee, who afterwards trans- 
ferred the same to the complainant ; and that such receiver under- 
took to selli and did include in the conveyance to Morse, the in- 
terests of Larkin in the imining claims in question. The prayer 
was that Larkin be adjtidged to be the owner of those interests, 
that the mortgage of the Old Colony Trust Company be declared 
to create no lien thereon, and that the same be reconveyed to him. 
In his answer, Larkin aJsC),:askéd that the suit be stayed. To the 
answer of Larkin the complainant filed a replîcation, and to his cross- 
bill it filed, an answer, as did the Old Colony Trust Company, to 
which answers repHcations wère filed. 

On the I3th of January, 1898, F; Augustus Heinze filed in the 
c&use a pétition for leavfe to intervene therein, in which he alleged that 
he had become the owner of the interests in the claims in contro- 
versy theretofoiie owned by William J. McNamara, deceased, on 
which he had executed a mortgage to Daniel W. Conriole, which 
pétition was granted; and Heinze thereafter, to wit, March 21, 1898, 
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filed a cross-bill, in which he alleged his ownership and possession 
of an undivided one-half of Ihe Snohomish and an undivided one- 
third of the Tramway daims, acquired by him from the devisees of 
William J. McNamara, deceased, by deed dated October i6, 1897. 
He also set up therein tiiat the complainant never was the owner 
of any interest in either of the said claims, and was therefore not 
entitled to maintain the suit or to procure a sale of the premises. 
The complainant answered the cross-bill of Heinze, reasserting its 
ownership in the claims in question, as alleged in its amended bill, 
and to this answer a repHcation was fîled. 

Larkin died intestate in the insane asylum of the state, leaving 
Clara A. Larkin, a daughter, his sole heir. F. Augustus Heinze 
was appointed administrator of his estate ; and he and Clara A. 
Larkin were substituted as interveners in the cause in place of the 
deceased, Larkin, and filed a joint and several answer to the amended 
bill of the complainant, and also a cross-bill. In their answer the 
death of James Larkin is alleged, as also the fact that he died in- 
testate, leaving estate in Silver Bow countyj Mont., and Clara A. 
Larkin his only child, and that as such she was entitled to ail of 
the property of the décèdent. The appointment of P. Augustus 
Heinze as administrator of the estate is also alleged, and, further, 
that for more than fivé years prior to the commencement of this 
suit James Larkin was insane, and whoUy incapable of entering into 
any contract regarding his property ; that during ail of that time he 
was the owner of an undivided one-half of the Snohomish and of an 
undivided two-thirds of the Tramway raining claims, and that he was 
on the 4th day of May, 1893, through fraud, duress, and undue in- 
fluence exercised on the part of the Butte & Boston Mining Com- 
pany, and for an inadéquate considération, induced to sign an in- 
strument in writing purporting to convey his interest in each of the 
mining claims mentioned to that company, and that it is by virtue 
of that deed that the complainant claims to own the interest în the 
mining claim in controversy alleged in its bill of complaint. The 
answer dénies that the complainant is or ever was the owner of any 
interest in either of the claims, or that the Old Colony 'Trust Com- 
pany has any mortgage thereon ; and it is further alleged that James 
Larkin was, up to the time of his death, the owner and entitled to 
the possession of the undivided interest in the claims in question, al- 
leged in the amended bill to belong to the complainant. 

The cross-bill of P. Augustus Heinze, as administrator of the es- 
tate of James Larkin, and of Clara A. Larkin, makes substantially 
the same déniais and allégations, and further allèges that James 
Larkin was adjudged insane on the 5th day of January, 1895, and 
coramitted to the State Insane Asylum of Montana; that he never 
recovered his mental faculties, and died on the 4th day of August, 
1898 ; that John F. Forbis was appointed receiver of the Butte & 
Boston Mining Company, and as such, on the 2d day of February, 
1897, assumed to sell and dispose of ail of the property of that 
company to E. Rollins Morse, as chairman of the reorganization com- 
mittee of the Butte & Boston Mining Company, and included in such 
conveyance the Larkin interests in the two mining claims in con- 
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trovers)r. Thîs cross-bill sets up that the complainant was but the 
reorganization of the Butte & Boston Mining Company, designed 
for the purpose of acquiring the property of that company, and for 
carryjng on its business, aqd.acquired, through the proceedings in- 
dicated, the interest of the old company, with full knowledge of the 
insanity of Larkin on the 4th day of M^y, 1893; that no considération 
was paid by the complainant for the property so acquired by it, and 
that the mortgage of the Old Colony Trust Company was acquired 
by it with full knowledge on its part and that of the complainant of 
the alleged insanity of Larkin. This cross-bill further allèges that 
the Butte & Boston Mining Company, Morse, and the complainant 
hâve minèd and extracted from the Snohomish and Tramway claims, 
and converted totheir own use* large quantities of valuable ores, of 
a value far in excess of the amount paid to Larkin for the deed ob- 
tained from him, for which they hâve not accounted, and that there- 
fore the complainant is not e^titled to a return of the considération 
paid, but, if it shall accountr for the ores so extracted, the cross- 
complainants will pay any difiference betwen the value thereof and the 
considération paid by the Butte & Boston Mining Company to Lar- 
kin at the time it pbtained the deed of the 4th of May, 1893. The 
prayer of the cross-bill of Heinze, as administrator, and of Clara A. 
Larkin, is that the interest in the claims in question claimed by the 
complainant be decreed to be the property of the cross-complainants, 
and that the complainant be declared to be the trustée of the légal 
title thereof, and be required to convey the same to the cross-com- 
plainants, and that their titles be quieted, and an account taken of 
ail the ores mined and extracted from the claims. 

A replication was filed to the answer of Heinze, as administrator,^ 
and Clara A. Larkin; and to their cross-bill the Old Colony Trust 
Company filed an answer, in which it denied any knowledge of the 
insanity of Larkin ; admitted that Larkin was the owner of the in- 
erest claimed by the complainant prior to the 4th day of May, 1893,. 
and admitted that on that date the Butte & Boston Mining Company 
obtained from him a deed of such interests ; denied any knowledge 
of any fraud; duress, or undue influence on the part of that com- 
pany ; and denied that the considération paid therefor was inadéquate. 
It alleged that the Butte & Boston Mining Company was dissolved 
by the disposai of its entire assets, and allèges its ignorance of the 
' matters charged with référence to the reorganization of the com- 
pany, the sale to Morse, and the conveyance by him to the complain- 
ant. To this answer a replication was filed. 

The complainant also filed an answer to the cross-bill of Heinze,. 
as administrator, and Clara A. Larkin, in which it admitted that 
James Larkin was prior to the 4th of May, 1893, the owner and 
entitled to the possession of an undivided one-half of the Snohomish,. 
and an undivided two-thirds of the Tramway, Iode claims, claimed by 
the complainant, and admitted that Larkin was adjudged insane on the 
5th day of January, 1895, and continued in that condition until his 
death, on the 4th of August, 1898, in the State Insane Asylum. It 
denied that Larkin was insane on the 4th day of May, 1893, or at ait 
incapable of entering into a valid contract with référence to his prop- 



HEINZE V. BUTTE & BOSTON CONSOLIDATED MIN. CD. 17 

erty, but, on the contrary, alleged that he was then of sound and 
disposing mind, and denied that at any time after his exécution oi 
the deed to the Butte & Boston Mining Company, on the 4th day of 
May, i<S93, he had any interest of any character in either of the daims 
in controversy. It denied that the Butte & Boston Mining Com- 
pany caused or procured Larkin to sign, acknowledge, or deliver 
ihe deed by any fraudulent means, or for any inadéquate considération, 
but alleged that the deed was made for a fair considération, to wit, 
the sum of $22,000. It admitted the dissolution of the Butte & Bos- 
ton Mining Company by the disposai of ail of its property, through 
John F. Forbis, theretofore appointed receiver thereof, to Ê. RoUins 
Morse. It denied the averments in respect to the reorganization of 
that Company ; denied that Morse paid no considération for the con- 
veyance, or that he was the agent of the complainant. It alleged that 
a number of persons associated themselves together as a committee, 
of which Morse was chairman, for the purpose of procuring money to 
purchase the property and franchises of the Butte & Boston Min- 
ing Company, and own, control, and operate the same; that Morse, 
as trustée of that association, purchased the property theretofore 
owned by the Butte & Boston Mining Company, and thereafter, to 
wit, on the 3d day of May, 1897, conveyed the same to the complain- 
ant for a valuable considération ; the complainant having no notice 
of the alleged mental condition of Larkin. It admitted the exécution 
of the mortgage to the Old Colony Trust Company, and denied that 
ores had been mined by the complainant in excess of the amount 
paid to Larkin for the deed. To this answer of the complainant a 
replication was filed. 

Subsequently the complainant moved the court for the appointment 
of a receiver, which motion was based upon the afifidavit of its as- 
sistant superintendent, C. S. Batterman, which stated, among other 
things, that after the filing of the cross-bill of F. Augustus Heinye he 
conveyed a portion of his interest in the claims in question to Arthur 
P. Heinze; that on or about May 4, 1898, an action was begun in the 
district court of the state of Montana, in and for the county of Silver 
Bow, by James Larkin, an insane person, through Richard J. Watson, 
his guardian ad litem, against the Butte & Boston Consolidated Min- 
ing Company and others, setting up the same facts as are set up in 
the cross-bill of F. Augustus Heinze, as administrator, and Clara A. 
Larkin, in the présent suit, and that in the action so brought in the . 
state court the plaintifï asked and procured from that court an in- 
junction against the présent complainant from mining any ore upon 
the claims hère in controversy, and in or upon certain veins alleged 
to bave their apexes therein; that the suit so brought in the state 
court was, on motion of the présent complainant, removed from the 
state court to the court below, in which court F. Augustus Heinze, 
as administrator of the estate of James Larkin, deceased, and Clara 
A. Larkin, were substituted for the original plaintiiï in the cause, and 
in which cause the court below thereafter, to wit, on the i6th day 
of September, 1898, granted an injunction restraining the Butte & 
Boston Consolidated Mining Company, among others, from mining 
or extracting any ores within the limits of the Snohomish or Tram- 
126 F.— 2 
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way dàîih's, trt- from the Vëiris alleged tO hàvé tHèir apexes therein, 
wliich mj'iinction continues in force,; that the injunction so issued was 
based upôn the allégations ôf the plairitiffs in the cause to the effect 
that Larkin was insane àt ffie time he executed the conveyance to 
the predecèssbr in interest of the présent complainant, and was is- 
sued iô pïeserve the property pending the trial of that issue ; that, 
notwithstanding, the injuncïîon so issued against the complainant in 
the présent stiitj F. Augustus Héinze and Arthur P. Heinze began to 
mine thte dlWms in question, ànd to extract therefrom large quantities 
of ore,'and to' convert the same to théir ôwn use ; ' that the Heinzes 
excluded and' continue to excludè the ^bmpainant from any access 
to the claims îh - question, and sO bulkheaded and barricaded the 
Works as to grèvent the complainant, through its agents, from en- 
tering or examining the claims or their workings; that the ores so 
extracted by thè Heinzes from the claims in question hâve been con- 
verted to their oiSvn use, and that the complainant has not been per- 
mitted to share in the proceeds derived therefrom, or to sample the 
ores which hâve been so extracted, or to take any account thereof ; 
that the complainant has no means of ascertaining the quantity or 
chàracter of the ores so extracted from the claims in question ; that 
the ores so taken from the claims in question by the Heinzes hâve 
been extracted through the workings of the Montana Ore Purchasing 
Company on thei Rarus Iode claim, and hâve been reduced and 
smelted in the works of the Montana Ore Purchasing Company, of 
which Company P. Augustus' Heinze is the président and gênerai man- 
ager, and Afthui' P. Heinze is the secretary, and that the ores which 
hâve been so extracted from the claims in controversy hâve been mix- 
ed with other ores, and that no accurate account thereof is being 
kept, so far as the complainant can ascertain; that on or about 
June 26, 1899, thé complainant demanded of the Montana Ore Pur- 
chasing Company and of P. Augustus Heinze that it be allowed to 
inspect and survey ■ the claims in question, and the underground 
workings of thè "clâîms through which the ores from the claims in 
question were being extracted, which demand- was refu'sed ; that on 
or about the " ' ^'j[' day of April, i8q8, Clara A. Làrkin executed to 
John J. McHattori, the attofney of F. Augustus Heinze, an agree- 
ment wherein and whereby she bound herself to exécute a proper 
déed of conveyàtifce of any interest which she might recover in the 
claims in question, ànd thaf 'subsequently, towit, June 3, 1898, Mc- 
Hatton assigned to Arthur P. Heinze ail fights acqtiii'èd by him under 
that'contraçt ; that the HeihzéS hâve completely oùsted and excluded 
the complainant from the' underground workings of the claims in 
question. ■ '' ' , '" 

XJpon the afBdavit of Batterman, an drder was made on the dé- 
fendants and cros4-çompMinaiits to show clause why a receiver should 
not be appoihtèd, in attswèr to w'hich F. Augustus Heinze, individ- 
ually and as admifiistratôr «f; the estate of James Larkin, deceased, 
aiid Ciàrà AJEàrkiri set up that Heinze as administrator, and Clara 
A. Larkin havë never takeh âny possession of the claims in question, 
dr mined orextracted ahy ores or mînet-al therefrom, and hâve never 
cdhverted àny such orès or minerai to thëir owri use, and hâve no 
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intention of se doing. They admitted the issuance of the injunction 
against the complainant, as stated in the afïidavit of Batterman, and 
prayed that the application for the appointment of a receiver and an 
injunction be dismissed as to them. 

F. Angustus Heinze individually made answer to the order to show 
cause, and alleged that he and Arthur P. Heinze are the owners in 
possession, and entitled to the possession, of an undivided one-half 
of the Snohomish and an undivided one-third of the Tramway claims, 
Arthur P. Heinze being the owner of an undivided one-fourth of the 
Snohomish and of an undivided one-sixth of the Tramway; that he 
and Arthur P. Heinze hâve for a long time been in the actual posses- 
sion of certain underground workings within those claims, and hâve 
been and still are engaged in mining and extracting ores therefrom ; 
that ail of those underground workings were made by them, and that 
the complainant never had any possession thereof ; that they are, and 
at ail the times while they hâve been so in possession and engaged in 
mining the said claims they hâve been, entitled to do so by virtue of 
an act of the Législature of the state of Montana entitled "An act to 
amend section 592 of the Code of Civil Procédure of Montana re- 
lating to property held in joint tenancy and tenancy in common" 
(Laws 1899, p. 134), and that prior to the passage of that act they 
were for a long time in possession and carrying on mining opérations 
therein for the purpose of thereafter extracting ore therefrom, which 
mining opérations were carried on with the knowledge and consent 
of the complainant ; that they were in possession of said portion of the 
claims in question, and engaged in mining ores therefrom, long prior 
to June I, 1899, and that while they were so in possession and engaged 
in mining such ores the complainant herein brought an action in the 
district court of the Second Judicial District of the state of Montana 
to enjoin their opération ; that afterwards said application for an 
injunction was fully heard by that court, which on the gth day of 
May, 1899, denied the injunction ; that he and Arthur P. Heinze hâve 
caused to be kept accurate accounts of the amount and value of ail 
ores extracted by them from the claims in question ; and that they 
hâve heretofore ofifered to account to the complainant therefor upon 
its paying the proportionate share of the expenses of the said mining 
opérations, and hâve ofifered to deliver upon the dump the proportion 
of ore claimed by the complainant herein upon the payment to them 
of a proportionate share of the expenses of mining such ore. The 
answer of F. Augustus Heinze to the order to show cause denied any 
exclusion by himself or Arthur P. Heinze of the complainant from 
the Snohomish or Tramway claims, or the underground workings 
thereof, or that either he or Arthur P. Heinze ever refused to per- 
mit the complainant or its agents to inspect or examine the same, 
but, on the contrary, avers that the complainant, through its agents, 
has made several inspections of the workings made by himself and 
Arthur P. Heinze within the claims in question ; dénies that the com- 
plainant has no means of ascertaining what ores he and Arthur P. 
Heinze hâve extracted from the Snohomish and Tramway claims, or 
the grade or quality thereof, or what disposition they hâve made of 
the proceeds, and avers that no ores which hâve been extracted by 
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them from ttiosè daims hâve been mîxed with other ores untîl after 
an accoûnt of thé amount and asgay. value thereof had been taken, 
and that an account of the amount and assay value of ail ores which 
hâve been, extracted from either of the daims in question has been 
kept, and that the complainant has been. informed thereof ; dénies 
that the complainant has no way of ascertaining in what parts of 
the Snohomish and Tramway daims he and Arthur P. Heinze are car- 
rying on their mining opérations, but, on the contrary, avers that it 
has full opportunity to obtain the information, and has had fuU knowl- 
edge thereof; that, upon its coming to the knowledge of the re- 
spondent F. Augustus Heinze that a demand had been made upon the 
foreman of the Rarus mine for the admission of the représentative 
of the compliainiant into the underground workings of the Snohomish 
and Tramway daims, respondent gave orders tp said foreman to ad- 
mit such représentative, and so notified the complainant ; dénies that 
he and Arthur P. Heinze are cônverting to their own use, or hâve so 
converted, ail of the ores extracted from the mining daims in ques- 
tion, but, on the contrary, allèges that on or about June 27, 1899, 
the respondent F. Augustus Heinze notified the complainant that 
the portion of ore claimed by it would be stored until the actual cost 
of mining the ore from, the Snphomish and Tramway daims had been 
ascertained; that sviçh portion .olthe ore has been stored, and that on 
the 8th day of jùly, 189"^,; he raailed to the complainant a statement 
of the cost of miniiig thé ore, and requested payment of the amount 
due for mining the portion which it daims, and ofifered, upon the 
payment of said amount, and the payment by the complainant of the 
actual cost of mining the ore stored, and the actual cost of mining 
the ore in the future, to delivçr the portions claimed by the complain- 
ant, on the dump. .,, 

On the 27th of July,i8g9, tjie court below entered an order appoint- 
ing John S. Harris receiver of, the interest in the Snohomish and 
Tramway claims, "w'hich ii claimed by the complainants herein, and 
which is aliéo claimed by tl^ cross-complainants, F. Augustus Heinze, 
as administrator pf the estate, pf, James Larkin, deceased, and Clara 
A. Larkin, in their cross-complaint filed in this actjon"j describing an 
tindivided one-half of the Snohomish claim, and an undivided two- 
thirds of thé Tramway claim, and authorizing and directing the re- 
ceiver to "enter into the possession of said Iode claims, and ail veins 
belonging thereto, together with ail underground workings thereon, 
and of the property above described of ,the other tenants in common, 
F. Augustus Heinze, and pérsons çlàiming under him since com- 
mencement of this action" ; and further authorizing the receiver "to 
operate and mine any portion pf the said Iode claims, or either of 
them, not now bçing, mined or worked of the said cp-tenants, F. 
Augustus Heinze, aîid ail parties claiming under him since the com- 
mencement of this açtipij, pi- either of them, or their agents, rep- 
résentatives, ôr lessees,, ànd ,to take charge of ail près which may be 
extracted by him from said mines, and: tp hâve thç same reduced or 
smelted, subject to the right of the saîd co-tenants . to receive their 
proportionate sharèjpf ail, ores upon the. dumps upon tlje payrpent 
of the actual reasônàble cost of mining and hoistmg the same, or 



HEINZE V. BUTTE & BOSTON CONSOLIDATED MIN. 00. 21 

subject to an accounting to nonjoining co-tenants for their propor- 
tionate shares of the net profits of said mining opérations"; and de- 
claring that "the said receiver shall sell, dispose of, or hâve reduced 
or smelted, the said ore or ores extracted from said daims, or either 
of them, so as to realize the most money therefrom, and, after pay- 
ing expenses incidental to the conduct of such mining business, to 
hold the proceeds arising therefrom pending the détermination of 
the issues of this action" ; and further authorizing and directing the 
receiver "to receive and demand of said co-tenants, F. Augustus 
Heinze, and ail parties claiming under him since the commencement 
of this action, or either of them, or their agents or lessees, his propor- 
tionate share, to wit, two-thirds of the Tramway Iode claim, and one- 
half of the Snohomish Iode claim, on the dump, of ail ore or ores 
which may be extracted from said premises, or from any veins claimed 
to belong thereto, by the said co-tenants, or either of them, or their 
agents or lessees" ; and authorizing and directing the receiver "to, as 
soon as possible after his appointment and qualification, take and re- 
ceive said ores as the same shall be mined from said premises, and to 
sell, reduce, or otherwise couvert into money, as the said receiver shall 
deem best, and so as to realize the most from said ores so received, 
and shall on the 2ist day of each month, beginning on the 2ist day 
of August, 1899, pay to said F. Augustus Heinze, and those claim- 
ing under him, or their agents duly authorized, his proportionate 
share of the actual and reasonable cost of mining and hoisting the 
said ores so delivered during the month previous thereto." The or- 
der appointing the receiver further directed: 

"That the said F. Augustus Heinze, and ail parties claiming under Mm 
since the commencement of this action, or either of them, or their agents, 
or any person or persons claiming under them, or either of them, shall de- 
Uver to said receiver, his agent, représentatives, or lessees, two-thirds of the 
ore extracted from the Tramway Iode claim, or from any veins belonging 
thereto, or having their tops or apices wlthin the said Tramway claim, and 
one-half of ail ore extracted from the Snohomish Iode claim, or any veins 
belonging thereto, or having their tops or apices within said Snohomish Iode 
claim, upon the dump, upon same being hoisted or otherwise removed from 
said premises." 

The order further directed that F. Augustus Heinze, and ail per- 
sons claiming under him, shall at ail times afford the receiver, his 
agents or représentatives, free access to the premises, and to ail 
underground workings therein, and ail workings or veins belong- 
ing thereto, in the actual control or possession of the said co-tenants, 
their représentatives, or persons claiming under them, for the pur- 
pose of inspecting the opérations therein conducted, and of obtain- 
ing any information in connection with said opérations and the costs 
thereof which the receiver may deem necessary ; and ail parties to 
the suit, their agents and représentatives, were enjoined from in- 
terfering with the receiver in the performance of any of his duties. 

The receiver did not engage in mining the claims in question under 
this order^ but demanded and received from F. Augustus Heinze 
the proportion of the ores from each of the claims required to be 
delivered by the order, and filed his first account on the 2ist of Au- 
gust, 1899; his second, September 21, 1899; his third, October 26, 
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1899; his fonrtIi,f November 28, 1899; his fiftli, Decçmber 30, 1899 — 
ajjd aslçed~ fer their, .settlçiment and allqwance. The cross-complain- 
ants, F*., Àugflstus Heinzeajid Clar^ ^A- ï<arkin, filed exceptions there- 
to, whi<^h, after hearing, ysrere settled by an order entered Pebruary 
I, 1900, in whiçh the reçeiver was directed to pay to F. Augustus 
Heinze ^n additional amotint in the suni of $3,040.39. The reçeiver 
filed his sixth account Janjiary 29, 1900; his seventh account, Feb- 
ruary 28, 1900; his eighth aecount, March 27, 1900, and his ninth ac- 
count, April 26, 1900. 

The sixth, seventh, and eigth accounts, were objected to by F. Au- 
gustus Heinze, and upon their settlement the reçeiver was ordered 
to pay to Heinze further sums of money. The reçeiver rendered his 
tenth account, entitled "Final Report of First Receivership," June 4, 
1900. In this the reçeiver acçpunted for the ores reçeived and ex- 
penses incurred up to M^fch ,17, 1900. Shortly prior to this, to wit, 
February 26, 1900, an application was made to the court below for an 
extension of the receivershipTT:: ., 

"Over the whole of sald Snohtàmlsliand Tramway Iode elalms, and to direct 
and empower said reçeiver to.tjike and assume possession and contre! of 
the -wjible of said Snphpmlsh iàr^d Tramway Iode claims, and to operate the 
sald Snohomist aiid Tramway .claims, and to take charge of ail ores ex- 
tracted from saiid claims, and from any veins belonging thereto, or having 
their tops or apexes therein, and generally to hâve the supervision and con- 
trol of said Iode elaimg, and tùe proçeeds thereof, pending the détermination 
of the several Issues Ih this actioji; to pay ail expenses incident to the minlng 
of sald propertles, and to hôid the proceeds arislng therefrom for the re- 
spective parties thereto, in âécordance With the several iuterests in sald 
claims, and wlth full power and authority to hold, control, and operate said 
several propertles, and to hold aqd retaln the proceeds arislng therefrom, for 
the beneflt of tliè several parties to this litigatlon, until it shall be flnally 
determlned who is entitled thereto, and for sueh other power and authority 
as to thé cèurt may seem proper wlth whieh to invest the said reçeiver." 

This application was based upon another affidavit of Batterman, 
the grounds çif whjch are, ih substance, that the Heinzes surrepti- 
tiously extracted ore from the claims in question, without ddivering 
to the reçeiver 'his proper portion, and removed large quantities of 
ore from the claims without the knowledge of the reçeiver, by cov- 
ering the cars with waste, and that the reçeiver was obliged to em- 
ploy a large number of inspectors to look after the mining opérations, 
at a cost of about $2,000 a month ; thaï: the Heinzes had made exces- 
sive, fictitious, and fraudulent charges for the mining of the ore, 
which had resulted in the court being obliged to hear contests on 
the settlernent of the receiver's- accounts with référence thereto ; that 
the ores were being hoisted through the Montana Ore Purchasing 
Copipany's works, and that the same could be mined successfully and 
economically by means of shafts owned and controlled by the com- 
plainant. Corroborative afEdavits were filed by the complainant in 
support of that of Batterman, which was based upon his information 
and belief in so far as the fraudulent acts of the Heinzes were con- 
cerned; and the cross-complainants filed varions affidavits in con- 
tradiction of the matters set jjp in the affidavits presented on the 
part of the complainant, after, hearing and considering which, the 
court below made an order extending the receivership to the whole 
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of the mining daims in question, and to ail veins belonging thereto, 
together with ail underground workings therein, and authorizing and 
empowering the receiver — 

"To operate and mine any and ail portions of said Iode claims, or elther of 
them, and to take charge of ail ores whicli may be extracted by him from 
said mines, and to hâve the same reduced and smelted, and to sell and dis- 
pose of the profits of said mines so as to realize the most money theref rom, 
and after paying ail the expenses incident to the eonduct of said mining 
opérations, and the smelting and reduclng of the said ores, and the expenses 
of this receiversbip, to pay to said F. Aug. Heinze and Arthur P. Heinze, or 
elther of them, or their dnly authorized agents, one-third (%) of the net 
proeeeds of ail ores extracted by the said receiver from the said Tramv^ay 
Iode claim, and one-half (%) of the net proeeeds of ail ores extracted by said 
receiver from the said Snohomish Iode daim; or the said receiver may, and 
he Is hereby authorized and empowered, if he shall deem it to the best interest 
and advantage of ail persons Interested in said Snohomish and Tramway Iode 
claims, and practicable so to do, deliver to the said F. Aug. Heinze and 
Arthur P. Heinze one-half (%) of ail ores extracted by him from the said 
Snohomish Iode claim, and one-third of ail ores extracted by him from the 
said Tramway Iode claim, upon the dumps of the respective Iode claims, or 
at any other sueh place or places wlthin said Iode claims or adjacent thereto, 
as shall be by the said receiver deemed practicable, and as shall be agreed 
upon by and between the said i-eceiver and the said F. Aug. Heinze and 
Arthur P. Heinze, upon being paid by the said F. Aug. Heinze and Arthur 
P. Heinze one-third (%) of the actual, reasonable cost of mining, tramming, 
and hoisting the ore extracted by said receiver from the said Tramway 
Iode claim, and one-half of the actual, reasonable cOst of mining, tramming, 
and hoisting ail ores extracted by said receiver from said Snohomish Iode claim, 
together with the proportionate share of tbe cost of this receivership charge- 
able to said F. Aug. Heinze and Arthur P. Heinze. And if said receiver shall 
détermine to deliver to said F. Aug. Heinze and Arthur P. Heinze one-third 
(%) of ail of the ores extracted from said Tramway Iode claim, and one-half 
(%) of ail of the ores extracted by him from said Snohomish Lode Olaim, upon 
the dumps of the said respective lode claims, or at snch other place or places 
as shall be agreed upon by and between the said receiver and the said F. 
Aug. Heinze and Arthur P. Heinze, upon payment by the said F. Aug. 
Heinze and Arthur P. Heinze of one-third (%) of the actual, reasonable cost 
of mining, tramming, and hoisting ail ores extracted by said receiver from 
said Tramway lode claim, and one-half (%) of the actual, reasonable cost of 
mining, tramming, and hoisting ail ores extracted by him from the said 
Snohomish lode claim, together with a proportionate share of the cost of this 
receivership chargeable to the said F, Aug. Heinze and Arthur P. Heinze." 

This order of extension further directed that : 

"The said F. Aug. Heinze and Arthur P. Heinze shall upon the 21st of each 
and every month hereafter, commencing with the 21st day of March, 1900, 
pay to said receiver their proportionate share of the actual reasonable cost of 
mining, tramming, and hoisting said ores so delivered during the month previ- 
ous thereto, together with their just proportion of said receivership charge- 
able to said F. Aug. Heinze and Arthur P. Heinze." 

It further directed the Heinzes to dehver to the receiver full pos- 
session and control of the whole of the mining claims in question, and 
of ail underground workings therein, and of ail ore bodies therein or 
appurtenant thereto, and enjoined them and ail persons claiming un- 
der them from interfering with the receiver's possession of the prop- 
erty. 

Voluminous évidente on behalf of the respective parties having 
been given, the same was by the court referred to a spécial master, 
with instructions to make and report findings of fact and conclusions 
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of law.' Upon. th<e; coming" in ,of the findings, they were approved by 
the courjj (the jindings being to the effect.;that JaoïieSiLarlfin, at the 
time of éxecuting his deed to the Butte & Boston Mining Company 
for his undivided one-half of the Snohomish and his undivided two- 
thirds , of ! the Tramway daims, Ihad sufîicient mental capacity to un- 
derstand the- nature and conséquences of the transactions, and that 
the considération received by him therefor from thàt company, to 
wit, $25,850, waé adéquate), and the crbss-bills of Larkin and the 
représentatives of his estate were dismissed; at their cost. And the 
findings further showing that the complainant thereafter acquired, 
and at the time of the commcincemént qf thé suit held, the undi- 
vided intereSts thus conveyed to the Butte & Boston Minitig Com- 
pany, and that the défendant F. Augustus Heinze is the owner of the 
other undivided interests in the claims, and that the property is of 
such a nature that it cannot be fairly divided between the said tenants 
in common, the court deci-eèd a sale of the premises, and, after 
providing for the protection of the rights of other défendants to the 
suit, and for the payment of the costs of the proceedings, directed 
the payment of the proceedsto the complainant and the défendant F. 
Augustus Heinze in accordahçe w:ith their respective interests, as 
stated in the findings and established by the decree. From that de- 
cree the appeal is brought. 

On appellants* behalf it is urged, fîrst, that the court below had 
no jurisdiction of the suit, for the reason, as contended, that it is 
not alleged in the bill that the complainant was in possession of the 
property sought to be partitioned at the time of the commencement 
of the suit; second, that the court below was without jurisdiction^ 
bèCause of a déniai of the complainant's alleged title ; third, that the 
decree appealed from is erroneous, in that it is against the évidence 
and the rights of the appellants jfourth, that the order appointing the 
receiver was erroneous, and beyond the power of the court to make ; 
fifth, that the orders extendîng the powers of the receiver over the 
whole of the claims in question were likewise erroneous, and beyond 
the jurisdiction of the court; sixth, that the order allowing the re- 
ceiver to enter into the conti-âct with the Boston & Montana Mining 
Company for the réduction of ores mined by the receiver was beyond 
the power of the court to make; and, seventh, that the orders of the 
court below settling the feçeiver's accounts are erroneous and in 
excess of its jurisdiction. AU thèse orders, it is contended on behalf 
of the appellants, may and only can be reviewed on their appeal 
from the final decree; there heing at the time of the making of them 
no direct appeal therefrohi âllowed by statute. 

The right to a partition of real estate présupposes a common in- 
terest in the parties between whom it is sought to hâve a division 
made. And to the assertion of such a right in a court of equity it 
has always been essential for the bill to show a présent right of pos- 
session in the complainant, as well as title. Adams v. Iron Co., 24 
Conn. 230; Florence v. Hopkins, 46 N. Y. 182; Clapp v. Broma- 
gham, 9 Cow. 530; Woodworth v. Campbell, S Paige, 518; Freeman 
on Co-Tenancy & Partition, §§ 446, 447; note to case of Nichols v. 
Nichols, ty Am. Dec. 703, and the numerous cases there cited. In 
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the State of Montana, where the property hère in controversy is sit- 
uate, a statute of the state gives the right of partition to such tenants 
in common and joint tenants as hâve possession of the property 
sought to be divided. The statute is as foUows: 

"When several co-tenants hold and are In possession of real property as 
joint tenants or tenants in common, in which one or more of them hâve an 
estate of inheritance or for lif e or lives, or (or years, an action may be 
brought by one or more of such persons for a partition thereof , according to 
the respective rlghts of the persons interested therein, and for a sale of such 
property or a part thereof, if it appears that a partition cannot be made with- 
out great préjudice to the owners." Section 1340, Code Civ. Proc. Mont. 

The fédéral courts will give eflfect to that statutory revision. Frost 
V. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129, 30 L. Ed. loio; Holland v. 
Challen, iio U. S. 15, 25, 3 Sup. Ct. 495, 28 L. Ed. 52. 

In the bill in the présent suit there is no averment of possession of 
the property sought to be partitioned, nor any express averment of 
a présent right of possession, either in the complainant or in any of 
the défendants ; the allégations simply being that the complainant 
is the owner of certain undivided interests in the property, and that 
certain of the défendants are the owners of the other undivided in- 
terests therein. 

Ccnceding that, from the averment of ownership, such a presump- 
tion of a présent right of possession necessarily flows as would 
answer the requiremerit of the équitable rule, in the absence of the 
Montana statute, and conceding further that the omission from the 
bill of an allégation of the possession required by that statute may 
be helped out and supplied bj an averment found in the answer and 
cross-bill of Larkin, and in the cross-bill of F. Augustus Heinze and 
Clara A. Larkin, the représentatives of his estate, to the efïect that 
the predecessor of the complainant (the Boston & Montana Mining 
Company) entered into the possession of the property under its deed 
from Larkin, and retained such possession until the delivery thereof 
to Forbis, the receiver of its property, still the answers of the défend- 
ants put in issue the alleged title of the complainant (that of Larkin, 
as well as his cross-bill, both of which were iiled by leave of the 
court, and by the guardian of Larkin theretofore appointed for that 
purpose, alleging, in substance, that the deed from him, under which 
the complainant asserts title, was obtained while he was insane, and 
also for an inadéquate considération, and by means of fraud) ; his 
answer concluding with this allégation and prayer : 

"Said James Larkin, by the sald Richard J. Watson, and upon the infor- 
mation and belief of sald Richard J. Watson, allèges that he is now, and at 
ail et the times mentloned in said blll of complalnt was, the owner and en- 
titled to the possession or said undivided one-half of the sald Snohomish Iode 
claim, and the sald undivided two-thlrds of the said Tramway Iode claim, 
mentloned and descrlbed In said amended bill of complalnt, and which the 
complainant claims to own. Wherefore said James Larkin prays that this 
action be stayed; that the complainant take nothing thereby, and that the 
same may be dismissed; and that he and his sald guardian may bave judg- 
ment for their costs most wrongfully incurred herein." 

The défendants John McNamara, Bridget McNamara, Daniel W. 
Connole, Catherine Sullivan, Patrick Sullivan, and Joseph Connole 



also moved thfrCQurt below to st-ay the suit, and ail proceedings there- 
in, on th,e;grounds, first — liï - 

"That tbese efevéral defendaHts deny the plalntlfl's ownership; or , possessioa 
or rigiit to possession of tbe ipJnlpg çlaiîns sought to be partitioned in tbis 
action, and deny that the plàlntîff Is a tenant in common or jointly possessed 
with tbem la said premises, orrany'ipàrt thèreof; i, and, second, because it 
appears from the pleadings herèln^ and especially fromthe answers of said 
défendants, that the plalntifï's tltleto said premises and every part thereof 
Is deniëd, and, that the question ofUtlecannot be lltlgated or determlned in 
tbis action, and can only be lltlgated ând determlned in an action at law"; 
the prayer beingj ^'that tlils action andrall proceedings hereln be stayed until 
plalntffl shall hâve éëtablished Its: tltle in an action at law,- and that if the 
plalntlff shall not, with[ln] a reasonable time hereafter, institute an action 
at law for thepurpose of establlShifle Its tltle or claim of right to the prem- 
Ises described hereln, and to wbicji th& défendants dispute plalntifC's tltle, 
that thîâ action hé dismlssed." ; " 

A similar rpotion was made by the cross-complainant F. Augustus 
Heinze, and on similar grotmdsj: Thèse motions were made April 
30, 1898-^the amended bill having been filed October 6, 1897 — and 
were overruled by the court July 21, 189S. Thereafter évidence was 
taken in respect to the issues madé by the pleadings, upon which the 
spécial master made and reported the-findings of fact and conclusions 
of law thereafter approved by the court, the effect of which is here- 
inbefore stated, and upon which' the decree of the dourt below is 
based. -''y=q 

Thus the court below, in an action of partition iin which the title 
claimed by the complainant, at least, was put in issue, overruled mo- 
tions made by the défendants and cross-complainants for the sus- 
pension of proceedings in the partition suit until the parties should 
hâve that issue determined at law, and' proceeded to itself to déter- 
mine the question of title, as well asof ail the other issues, in the one 
sitit. As has been shown, the bill contains no express averment in 
respect to the possession of the property, nor of the right to its pos- 
session, either by the complainant or the défendants. It therefore 
contains no express allégation upon which an issue as to the com- 
plàihant's possession or right to pOsseission could hâve been express- 
ly taken. But as the possessiott reilied upon by the complainant is 
an împHed one, flowing from the klleged ownership of an undivided 
interest in the property, a déniai of such ownership would seem to 
clearly put in issue any such implied possession. The allégations of 
the cross-bill's of Larkin and of the représentatives of his estate, F. 
Augustus Heinze and Clara Aj Larkin, to the eflfect that the com- 
plainant's predecessor, the Butfe & Montana Mining Company, en- 
tered into possession of the property underXarkin's deed to it, and 
retained such possession until its delivery to Forbis, the receiver of 
its property, did not allège that SUÇh possession was ever taken or 
held by the complainant. Andy as has been seen, the motions made 
for a stay of proceedings in the suit; were based in part upon the al- 
légation that the complainant nev&f had either title to or possession 
of any part of the premises in c'c^trôyersy. But whether or not the 
question of possession or right tô the possession of the property by 
the complainant can be said to hâve been put in issue by the plead- 
ings, there can, I think, be no sort of doubt that the pleadings did 
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raise an issue as to the complainant's alleged title to an undivided in- 
terest in the daims. Indeed, the main issue in the case was whether 
or not the deed from Larkin to the Butte & Montana Mining Com- 
pany, under which the complainant daims, was or was not in fact a 
deed of conveyance. This is sliown nôt only by the pleadings, but in 
the very voluminous évidence on the point, and by the findings. If 
Larkin was in truth insane at the time of the exécution of the in- 
strument, it was, of course, no deed at ail- — nothing more than so 
much blank paper. Manifestly, that was a question of fact upon 
wliich the parties were, by virtue of the Constitution of the United 
States, entitled to a jury trial. By compelling them to litigate that 
issue in the equity suit the complainant brought for the partition of 
the property, as the court below did by failing and refusing to sus- 
pend proceedings therein, and remitting the parties to an action at law 
to détermine the question of title, the court, in effect, deprived them 
of the absolute right they had to à jury trial upon the issue of deed 
or no deed, for it will hardly be contended by any one that either party 
had an absolute right to a jury trial upon any issue in a suit in 
equity in a fédéral court. Even where such a court allows a jury 
trial upon one or more issues, the verdict is but advisory to the court, 
and in no sensé binding. This is the universal rule. The failure of 
the appellants to ask for a jury trial upon the issue as to the sanity 
of Larkin, in the equity suit to which they were confîned by the court 
below, cannot, therefore, be properly regarded as a waiver of the 
absolute, constitutional right thereto that belonged to'them. More- 
over, a partition suit, except in state courts under state statutes al- 
lowing a trial of légal and équitable questions in the same action, is 
not the proper forum in which to litigate controverted questions of 
title ; and such is the well-established doctrine. Thus, the Suprême 
Court, in speaking through Mr. Justice Miller of the chancery practice 
in partition, distinctly declared in the case of Gay v. Parpart, io6 U. S. 
679, 689, I Sup. Ct. 456, 465, 27 L. Ed. 256: 

"That System does not deal with or décide questions of controverted title. 
Its purpose is to malîe division among the parties, before the court, of real 
estate in which they had interests or estâtes that were not in controversy as 
among themselves." 

And in the case of McCall v. Carpenter, 18 How. 297, 15 L. Ed. 
389, where it was contended that a decree in a partition suit was con- 
clusive in respect to a deed which it was sought to avoid on the ground 
that the grantor therein was insane at the time of executing it, and 
also on the ground that it was obtained by means of fraud and for 
an inadéquate considération, the same learned court, after showing 
that those questions were not involved or determined in the partition 
suit there in question, further declared : 

"And the better opinion is that no such question covdd hâve been ralsed by 
the défendants in that proceeding if they had sopght to invalidate the deed. 
The most that the court would hâve been justifled in dolng, In the usual 
course of proceeding, would hâve been to hâve stayed the suit in partition 
till the question could hâve been settled at law. The proceedings in parti- 
tion are not appropriate for a litigation between parties in respect to the 
title." 
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If it be 5^d that this was but obiter dictum, it, may be answered 
that, if so, it is dictum eraanating from the Suprême Court of the 
United Stjates, and is abundantly sustained by other authorities. Cha- 
pin V. Seaj;^ (C C.) ;8 Fed. 814; Rich v: Bray (C- C.) 37 Fed. 273, 2 
L. R. A.' 225; Brown v. Coal Co. (C. C.) 40 Fed. 849 ; American Ass'n 
V. Eastern Kerituçjcy tand Ço. (C. C.) 68 Fed. 721 ; Fuller v. Mon- 
tague, 59 Fed. 212,8 Ç.. C. À. 100, and cases there cited. 

A différent rule prevails,.in the state coufts pf those states whose 
statutes vest in pne court tfie power to détermine in one action ail 
questions of both a légal and équitable nature, as do the statutes of 
California, Montana, and m^ny other states. The distinction between 
the two Systems is very clearly and forcibly pointed out by the Su- 
prême Court of California in passing upon a pétition for rehearing in 
the case of Bollo v. Navarro, 33 Cal. 459, 467, where Mr. Justice San- 
derson, speaking for the cpurt saîd : 

"Whether the plalntiff and defenflapt are tenants In common la the first 
issue to be tried, if made, In an action of thls charaeter [partition]. If the 
court flndis thé Issue In f avor 6f the défendant, the action is at an end. The 
Idea that a party sued In partition eannot deny that he Is a tenant in com- 
mon, and set up that he Is the sole awner of the premises, Is slmply preposter- 
ous. There never has been a time when he could not. Under the old System 
[tbe chancery system], if this w^s done, the partition was stayed, and the 
parties wèrè sent to a court of Ifl-w to try the issue, for the simple reason that 
a court of equlty could not try it. If the court of law found the issue in 
favor of the plaintifC, the court Of chancery then proceeded wlth the parti- 
tion; if for the défendant, the bill was dlsmissed. But the reason for this 
practlce dpes not exist under our System. On the contrary, we ha%-e but 
one court, 'Whlch has in the premisés ail the powers of both law and equlty 
courts under the bld System ; and there Is therefore in such a case no neces- 
slty for two actions, one at law and the other lïi equity, as under the former 
System. On thè contrary, the court proceeds in one action, and flrst tries and 
détermines ^U, the questions at law, and, If the décision is favorable to the 
plalntiff, theii' taises up and disposes of thè équitable part of the case; if for 
the défendant, the partition is denled without any further action. This was 
expressly decidéd in De Uprey v. De Uprey, 27 Cal. 329, 87 Am. Dec. 81, and 
reafBrmed In Morenhout v. Higuera, 32 Cal. 289; but as counsel is disposed 
not to so understand those cases, we hâve thought proper again to déclare 
such to be the rule." . 

I am also of opinion that the court below was in error in appoint^ 
ing a receiver of the interests claimed by the complainant, with power 
to work and operate the mines, and in subsequently extending the 
receivership over the entire property, with like powers. The in- 
stances are rare^ as said by this court in Tornanses v. Melsing, 106 
Fed. 775, 45 C. C. A. 615, where a court is justified in appointing a 
receiver of a tnine or minitig claim, and still rarer where it is jus- 
tified in appointing one with the power to work a mine, and there- 
by extract the minerai, whîcli usually constit'utes the sole value of 
such property, for, as said itt the case jùst cited: 

"The value of mining property of every charaeter, like tie value of any 
other Isind of property, largely dépends upon the manner In which It is 
tiperated. Ma:iiy goôd raines pïove unprofitable because of lopse management 
oT extravagant inethods of ^ôrlîlng them," 

Of course, théré may he, a,nd sometimes are, cases where the prop- 
er préservation of thè proççi^ty requires the appointment of a receiver, 
who may, when thè necessïties of the case require it, be authorized to 
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operate the property. But that the instances are rare, and that a 
strong showing must be made, is well established. See, also, Cosmos 
Exploration Ce. v. Gray Eagle Oil Co. (C. C.) 104 Fed. 20 ; Cabaniss 
V. Reco Mining Ce, 116 Fed. 323, 54 C. C. A. 190 ; Moore v. Bank (C. 
C.) 106 Fed. 579; Overton v. Memphis & L. Co. (C. C.) 10 Fed. 866; 
Latham v. Chaffee, 7 Fed. 525 ; Schack v. McKey, 97 111. App. 460 ; 
Heinze v. Kleinschmidt (Mont.) 63 Pac. 927. In the présent case no 
such showing was made, in so far as the mining of the property was 
concerned. If by reason of the relation of the claims in question to 
the adjoining mining claims, or for any other cause, injunction would 
hâve proven inefïïcient to maintain the property intact for the ben- 
efit of whomsoever should be fînally adjudged to own it, and a re- 
ceiver was more effective for that purpose, still there was no justifi- 
cation shown for extending to such ofïicer the power to work the 
mines and extract the ores therefrom pending the litigation. 

The orders appointing the receiver and extending the receivership, 
with power in that officer to work the mines, are reviewable on ap- 
peal from the final judgment in this case. Forgay v. Conrad, 6 How. 
201, 12 L. Ed. 404; Perkins v. Fourniquet, 6 How. 206, 12 L. Ed. 
406; Buckingham v. McLean, 13 How. 150, 14 L. Ed. 90; Rail- 
road Co. v. Soutter, 2 Wall. 520, 17 h. Ed. 900; Grant v. Ins. Co., 
121 U. S. 116, 7 Sup. Ct. 841, 30 L. Ed. 905. And as they should, 
in my opinion, be reversed for the reasons stated, it results that the 
further orders complained of, which are dépendent upon them, should 
likewise fall. 

I think the judgment and orders should be reversed. 



CALIFORNIA REDUCTION CO. et al. v. SANITAKY REDUCTION WORKS 

OF SAN FRANCISCO. 

(Circuit Court of Appeals, Ninth Circuit. October 3. 1903.) 

No. 901. 

1. CONSTITUTIONAl, LAW— LIMITATIONS OP PoLlCE PoWER— ReVIEW BV REGU- 
LATIONS BY Court. 

The police power of a state is net absolute, and Its exercise Is subjeet 
to revlew by tlie courts. Neither the Législature nor a munlclpality can, 
trader the guise of police régulation, arbitrarily invade Personal or prop- 
erty rights; and when such régulations are called in question the test 
should be whether they bave some relation to the public health or public 
safety, and whether such is in fact the end sought to be attained. If 
not, they should be declared invalid, as exceeding the législative power; 
but, if withln such power, the courts bave nothing to do wlth the wis- 
dom, pollcy, or expediency of the law, the power to make it necessarily 
carrying with It the power to judge of its necessity, expediency, and jus- 
tice, and primarily, at least, of the reasonableness of the means used to 
accompllsh the end sought. 

Sl Samb— Interférence with Privatb Rights. 

Laws or ordinances enacted under the police power foi" the protection 
of the public health, reasonably adapted to that end, are not unconstitu- 
tional because they may incidentally operate to deprive individuals of 
their property or Its use without compensation, or interfère with thelr 
Personal liberty, nor because they may give one person a monopoly of a 
certain business or occupation, private rights belng required to yield in 
Buch case to the public good. 
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8. Municipal Cohpoéations^Contbacts Made undbr Police Power— Dispo- 
sition DP Gabbage. ;i : 

Oonst. Oal. art. , 1,1, | i 11, provides that municipal corporations may 
"make and'enforce ail sucli local, police, sanltary and other régulations 
as are not In conflict wlth général laws."' The consolidation aet of April 
25, 1863 (St. 1863, p. 540, c. 852), empowerfed the board of supcrvlsors of 
: the clty and county of San Francisco "by régulation or order * • • to 
authorize and direct the gummary abatement of nuisances; to make ail 
, régulations whlch may bg iiecessary or expédient for the préservation of 
the public health, and thé* prévention ofcontaglous diseases; to provide 
by régulation for the prévention and summary removal of ail nuisances," 
etc. Heïd that, havingipdwer, under such provisions, to itself regulate 
the removal and disposition of ail garbage and refuse matter, the munici- 
pallty had power to contràct with others for such remçval or disposition, 
and that an order grantlng an exclusive franchise or privilège to a per- 
son OP his assigne to receiVe and destrôy ail garbage and refuse collected 
in the City for a term of 50 years, condltloned on his erecting and main- 
taining a crematory and burning ail such garbage within 24 hours after 
the receipt and paying to the city a percentage of the gross recelpts from 
the business vras wlthln the authority gTanted, as well as within the 
police Power of the state. ■ 

4. SaME— MODB OF CONTIîACTING— CiTT AND- COUNTY OF SaN FRÀNCISeO. 

Under the consolidation act of April 25, 1863 (St 1863, p. 540, c. 352), 
which authorizes the board of supervisors of the city and county of San 
Francisco to proeeed under the police power by "régulation or order," 
a contràct for disposition of garbage imay be made by an order, and the 
mayor's signature is not esséntial to Its valldity. 
6. Samb— Validitt of Gbant— Collatéral AtTack. 

The valldity of a grant of a privilège or franchise by a municipal cor- 
poration, which amounts to a contràct, and under which the grantee is 
acting, cannot be collaterally attacked by a private party in a suit In 
equity on the ground of Irregularlty in the exercise of its power by the 
munlclpality, nor because of the alleged f allure of the grantee to perform 
the conditions imposed, the nonperformance of which it was provlded 
should work a forfelture, such matters belng determinable only at suit 
of the granting authority. 
6. Same— Construction of Contràct. ' . 

An order of the board of supervisors of the city and county of San 
Francisco granted tocomplainant's assigner "the sole and exclusive right 
and privilège" to cremate and destroy "within the city and county" ail 
garbage or refuse for the term of 50 years, and to charge and collect the 
amount spectfled thereforat the crematory, a percentage of which was 
to be pald to the munlclpality in payment for the franchise. Held, that 
iBUch order must be construed in accordance wlth the évident meaning of 
the parties as givlng to complainant thé right to reçoive for réduction at 
the plant built for the purpose ail garbage collected in the city, and that 
complainant was entltled'to an injùnctioti to restraln the infringement of 
such exclusive right by défendants by coHectIng garbage and removlng 
the same outslde the city and county for disposition.' 

Appeal from the Circuit Court of the United States for the North- 
erti District of California; i 

See 94 Fed. 693. 

Page, McCutchen, Knight & Harding, Garret W. McEnerney, and 
Black & Leaming, for appellants. : 

William M. Piérsôrt and C. L. Tilden, for appellee. 

Sefore GILBERT and, kOSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This iis a suit în equity, brought by 
the Sanitary Réduction Works of San Francisco to obtain an in- 
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junction to prevent the Califorpia Réduction Company et al. from 
removing any of the substances or materials named in the complaint, 
and to restrain them from infringing upon the exclusive rights and 
privilèges of appellee, under certain orders, in the crémation of dele- 
terious matters. The Sanitary Réduction Works is a California 
corporation engaged in the business of incinerating house refuse and 
garbage at San P'rancisco in a large crematory owned and operated 
by it. The California Réduction Company is a Colorado corpora- 
tion, organized for the purpose of removing from the city and county 
of San Francisco by boats and barges house refuse and garbage for 
destruction and disposition outside the city and county of San Fran- 
cisco. The other défendants, about 140 in number, are subjects of 
the King of Italy, and pursue the occupation of scavengers in San 
Francisco, and about half a dozen of them are shown to be house- 
holders in the city of San Francisco. 

A preliminary injunction, in accordance with the prayer of the bill 
of complaint, was issued by the court May 25, 1899. The Sanitary 
Réduction Works of San Francisco v. The California Réduction 
Company et al. (C. C.) 94 Fed. 693. The cause came up for final 
hearing, and resulted in a decree perpetually enjoining and restrain- 
ing the respondents (appellants herein), and ail of them, "from direct- 
ly or indirectly removing from the city and county of San Francisco, 
State of California, any house refuse, butchers' offal, garbage, refuse, 
dirt, ashes, sludge, crockery, tins, cinders, bones, and other like mat- 
ter, dead animais, putrid vegetable matter, or such fish, flesh, or food 
as may be condemned by the board of heaith of said city and county 
as unfit for human food, as specifîed in Order No. 2,965 or in Order 
No. 12 (Second Séries) of the board of supervisors of the said city 
and county of San Francisco, state of California, set forth in the bill 
of complaint herein, and from depositing or dumping at any other 
place in said city and county of San Francisco, save and except at 
the Works, buildings, and crematories of the complainant herein in 
said city and county of San Francisco, any of the house refuse or 
other materials hereinbefore described, during the life and term of 
the contract and franchise belonging to the complainant as alleged 
in the bill of complaint herein, and from obstructing, hindering, or 
in any way interfering with said complainant in the delivery of it, 
or in the incinération and crémation by it of any of the house refuse 
or other materials mentioned and described in said orders and ordi- 
nances and in the bill of complaint herein, and from diverting from 
the complainant any of said house refuse or other materials, and 
from infringing in any manner upon the rights, privilèges, or fran- 
chises secured to said complainant by the aforesaid orders or ordi- 
nances, and from interfering with said complainant in the perform- 
ance of any of its duties under said orders or ordinances." From 
this decree the appeal herein is taken. 

Tlie Constitution of California (article 11, § 11) provides that: 

"Any county, city, town, or townshlp may make and enforce, within Its 
limita, ail such local, police, sanitary and other régulations as are not in 
conflict with gênerai laws." 



M 126 FafifiïtïL EEPORTBB. 

The tegîàlature of the state, by an act approved April 25, 1863, 
ptovided, among other things, that: 

"The boàrd of supervlsors of the city and county of San Francisco, shall 
bavé po-wer, by régulation or order, » • • 2d. To authorize and direct 
the summary abatenjent of nuisances;, to make ail régulations whlch may be 
necessary or expédient for the préservation of the public health and the pré- 
vention of contagions dlseases; to provide by régulation for the prévention 
and summàry rerpoval of ail nuisances and obstructions in the streets, alleys, 
highvvays and public grounds of saîd city and county, and to prevent or regu- 
late the rupning at large of dogs, and. to authorize the destruction of the same 
when at large contrary to ordinance." St. 1863, p. 540, c. 352. 

On March 23, 1893, the Législature passed "An act providing for the 
sale of railroad and other franchises in municipalities, and relative to 
granting of franchises," by which it was provided, among other 
things, that "every franchise or privilège to erector lay telegraph or 
téléphone wires, to construct or operate railroads along or upon any 
public Street or highway, or to exercise any other privilège whatever 
hereafter proposed to be granted by the board of supervisors," etc., 
should be granted upon the conditions in that act provided, and not 
otherwise. The act also provided for an advertisement of the fact 
that an application for such franchise or privilège has been made, 
asking for bids for the same, and providing for the award of the fran- 
chise or privilège to the highest bidder. St. 1893, p. 288, c. 204. On 
Eebruary 17, 1896, the board of supervisors sold to F. E. Sharon, 
his associâtes and assigns, under the provisions of the act of the Lég- 
islature just referred to, in considération of $2,510, and the further 
payment of 2 per cent, for the term of 15 years and of 5 per cent, for 
the remaining term of 35 years of the gross amount of the receipts 
tô be derived by said Sharon, his associâtes or assigns, the franchise 
and privilège to cremate garbàge, house refuse, dead animais and 
putrid vegetable matter and material of a like character, in which 
franchise it was provided that the sole and exclusive right and privi- 
lège was thereby conferred upon and granted to F. E. Sharon, his 
associâtes and assigns, for the term of 50 years to cremate and de- 
stroy within the city and; county aforesaid by crematories or by a 
process of réduction, house refuse, etc., as mentioned in the decree, 
atid prohibiting the removal through the public streets, after the 
passage of the order, from any houses, hôtels, markets, etc., any such 
matter unless conveyed in closed vehicles constructed so as to con- 
ceal the contents from public view, and to prevent any smell escaping 
therefrom, and to prevent the dropping of any such material or sub- 
stance on the public streets; and further prohibiting any person or 
corporation from dumping or placing upon any land within said city 
and county or in any water or waterways within said city and county 
any of the matter aforesaid, except at the crematory of the grantee 
of the franchise; and, further, that ail such matter and substances 
should be cremated by the grantee of the franchise within 24 hours 
after its receiptof the same. The appellee, as the grantee of F. E. 
Sharon, under the provisions of Order No. 2,965, completed the con- 
struction,;of a large brick crematory, and fitted it for the purpose of 
cremating and destroying by fire ail of the materials mentioned in 
that order, at a cost of about $180,000. It notified the board of 
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supervisors of the completion of its plant, and of its readiness to re- 
ceive, cremate, and destroy the substances mentioned in Order No. 
2,965. The board of supervisors passed an order known as "Order 
No. 12 (Second Séries)," which, after reciting several facts which led 
up to the passage of Order No. 2,965, passed February 17, 1896, pro- 
vided that no person, company, or corporation should, after the 8th 
of November, 1897, deposit, dump, or cause to be dumped or deposit- 
ed upon any lot or land within the city and county, excepting at the 
crematory of the Sanitary Réduction Works, any of the garbage, 
refuse matter, etc., referred to in said order, and further provided a 
fine and imprisonment for any violation of the provisions of the 
order. 

The contention of appellants is, in substance, to the efltect that the 
appellee's exclusive privilège of incinerating house refuse and gar- 
bage in San Francisco is invalid. (l) That the right or privilège 
claimed by the complainant could only be granted, if at ail, under 
the police power of the municipality; (2) that Order No. 2,965 was 
never signed by the mayor of the city and county of San Francisco, 
and was therefore never lawfully enacted; (3) that the act of March 
23. 1893 (St. Cal. 1893, p. 288, c. 204), has no application to this case 
for the reason that the right and privilège claimed is in no sensé a 
franchise ; (4) that, if the right and privilège claimed by the com- 
plainant be a franchise, there is no authority of law for the granting 
of such a franchise by the city and county of San Francisco ; (5) that 
the act of March 23, 1893, confers no authority to grant franchises, 
that it was intended to limit the power to grant franchises which had 
been given by laws previously passed ; (6) that there is no authority 
of law for the granting of an exclusive franchise ; (7) that there is 
no authority of law for the imposition of the compulsory payment of 
20 cents a cubic yard upon the householders of the city and county 
of San Francisco; (8) that the grant was inyalid under article i, § 21, 
of the Constitution of California, which provides that no citizen or 
class of citizens shall "be granted privilèges or immunities which, 
upon the same terms, shall not be granted to ail citizens" ; (9) that, 
if the privilège claimed by appellants is authorized by the act of 
March 23, 1893, the grant thereof is void for the reason that it never 
received the approval of the mayor, as required by section 68 of the 
so-called "Consolidation Act" (St. 1856, p. 163, c. 125), the old char- 
ter of the city and county of San Francisco; (10) that, if the privi- 
lège claimed by appellee is authorized by the act of March 23, 1893, 
the grant thereof is void for the reason that the privilège was not 
sold to the highest bidder, as required by the act of March 23, 1893 ; 
(11) that the privilège claimed by the complainant is invalid because 
the board of supervisors was without power to grant it for the unrea- 
sonable period of 50 years; (12) that the grant of the privilège 
claimed is unreasonable and invalid because it interfères with the 
exercise of the legitimate calling of transporting house refuse and 
garbage ; (13) that it is invalid because it deprives the owner thereof 
of property of commercial value without any necessity and without 
compensation; (14) that jt is unreasonable and invalid because it is 
an invasion of a right common to ail to engage in a legitimate busi- 
126 F.— 3 
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ness jOfl^HiTiing .gâchage;; (15) thatit is unreasonable and invalid 
beçau^g tjiere is no neç^sity-to prevent the rempval.of house refuse 
and garii^ge Irpm the raunicipality for destruction or disposition 
elsewtere; (16) that it iS; unreasonable beçause it p^ohibits the per- 
forinanjîe lOf a harmless açt in a proper. and hartnless raanner; (17) 
that'it doessiiptiprohibit.the transportation ol house refuse and gar- 
b^ge beyçi:n(|;,thp;teri;itq;;ial limits of the municipality ; (18) that the 
right claitned nas been forfeited by reason of overcharging by the 
compjainant: for the, destimctiori of the substances emimerated; (19) 
that thejrightipîaïmed bas been forfeited: because in the enjoyment 
thereof thè appellee is m^intaining a nuisance; (20) that, if the grant 
of the privilège claimed by the complainant is a franchise, the re- 
spondents • aie entitJedto défend on the ground that there has been 
no grant ofsuch a franchise, or that the franchise has been forfeited, 
and no longer existSi 

■: It must bê admitted that the power of the Législature or munici- 
pality uiidei; what is coinrnonly designated as/the "police power of 
the State," is not absolute. It does not necessarily follow that every 
statute whipb may be enacted by the I^egislature, or order passed by 
a mudicjpality, ostensibly tor the purpose of preserving the public 
health, protecting the public morals,;andguarding the public safety, 
is always to b$, acçepted as a legitimate exercise of the police power 
of a State. Neither the I^egislature nor municipality can, under the 
guise of police régulations, arbitrarily invade private property or 
Personal rights; and when such régulations are called in question 
the tegt should be whether they hâve some relation to the public 
health or public safety, and whether suchiis, in fact, the end sought 
to be attained. The means used must be such as are reasonably nec- 
èasary for; ther.acpomplishment of the purpose, and must not be un- 
duly,: oppressive upon individuals or the public. Every act, order, 
or ordinançe js subject to review by the courts, and, if the power 
granted by the ; Constitution , is exceeded by the Législature or mu- 
nicipality, it isthe duty of the courts to déclare such act, order, or 
ordinançe invalid. Under, the guise of protecting the public inter- 
ests, neither the Législature nor the municipality çan arbitrarily in- 
terfère with private business, or impose unusual and unnecessary re- 
strictions upon lawful business and occupations, The police power 
cannot be used as a shiejd for ail the ills that législation is heir to, 
but it must be recognized that the power and purposes of lavvs of this 
character are necessarily very broad and far-reaçhing, and, if the 
power granted does not , exceed the limits of the Constitution, and 
clearly comes within the legitimate exercise of the police power, it 
should be sustained. It may be that it is impractical, if not impossi- 
ble, to deiinitely prescribethe limits of the police power by any gên- 
erai rule or de^nition. As was said by; Çhief Justice Shaw in Com- 
monwealth y. Alger, 7 Cush. 84: "It is much easier to perceive and 
realize the existence and sources of thjs power than to mark its 
boundaries or prescribe limits to its exercise." 18 Am. & Ëng. 
Ency. L. (2d Ed.) 915, and authprities tljerç cited. One thing, how-< 
ever, is certain: that everything which, from its nature and surround- 
ings, is, or is liableto become, a menace to the public health or public 
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safety, is a proper subject to be dealt with under the police power o£ 
a State. This case cornes within that class. The power to make the 
law necessarily carries with it the power to judge of its necessity, ex- 
pediency, and justice, and, primarily at least, of the reasonableness 
of the means and methods used to accomplish the end sought to be 
obtained. Courts hâve nothing to do with the wisdom, policy, or ex- 
pediency of the law. The courts are only authorized to deal with the 
question of the power of the Législature or municipality to pass the 
laws or orders in question, and détermine whether they are valid, 
and, if so, to construe their provisions. There their duty ends. 
Thèse gênerai principles are axiomatic in the jurisprudence of this 
country. Mugler v. Kansas, 123 U. S. 623, 661, S Sup. Ct. 273, 31 L. 
Ed. 205 ; Powell v. Pennsylvania, 127 U. S. 678, 685, 8 Sup. Ct. 992, 
32 L. Ed. 253; Kidd v. Pearson, 128 U. S. i, 9 Sup. Ct. 6, 32 L. Ed. 
346; Lawton v. Steele, 152 U. S. 133, 136, 14 Sup. Ct. 499, 38 L. Ed. 
385; In re Wilshire (C. C.) 103 Fed. 620, 622, and authorities there 
cited; Jew Ho v. Williamson (C. C.) 103 Fed. 10, 17, 20; lier v. Ross 
(Neb.) 90 N. W. 869, 57 L. R. A. 895. 

Appeïlee, in support of the constitutionality of its contract with the 
city and the validity of the orders of the municipality upon whlch it 
is based, relies upon the principles announced in Alpers v. City and 
County of San Francisco (C. C.) 32 Fed. 503 ; National FertiHzer 
Co. v. Lambert (C. C.) 48 Fed. 458, and in the Slaughter-House 
Cases, 16 Wall. 36, 64, 21 L. Ed. 394. In the Alpers Case, Mr. Jus- 
tice Field, in upholding the constitutionality of the "dead animal 
contract," said: 

"There is no doubt that the contract between the plalntiff and the clty and 
county of San Francisco is one within the competency of the municipality to 
make. It is within the powei; of ail such bodies to provide for the health of 
their inhabitants by causing the removal from their llmlts of ail dead animais 
not slain for human food, whlch otherwlse would soon decay, and, by cor- 
rupting the air, engender disease. And provisions for such removal may be 
■ made by contract, as well as the performance of any other duty touching the 
health and comfort of the city; Its authorities always preserving such control 
over the matter as to secure an observance of proper sanitary régulations." 

And, in addition to this gênerai power, he referred to article 11, 
§ II of the Constitution and to the provisions of the consolidation act 
of 1863. 

In the Lambert Case, the court, in answer to the objections made 
that the contract attempted to create a monopoly, that it was in viola- 
tion of section 21, art. i, of the Constitution of California, and that 
it deprived persons of their property without due process of law, said : 

"It is the duty of every government, whether state or municipal, to pass 
laws or ordinances for preserving the public health, protecting the good order 
and peace of soclety, and providing for the abatement of nuisances. Such 
laws, If they contaln nothing more than the necessary restrictions and limita- 
tions for the accomplishment of such purposes, are not* unconstitutional on 
the ground that they deprive persons of their property without due process 
of law. Quarantine régulations, for instance, materially Interfère with the 
free and unobstructed use of prlvate property, and for the time belng restrain, 
to a certain estent, the liberty of individuals. Yet the health, safety, and 
welfare of the eommunlty often demand their enforcement; and such laws 
hâve always been upheld as necessary police régulations. Several other in- 
stances might be cited where laws of a similar character are sustained, but 
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the authoritles are too numerous, and the gênera! prlnclples of law too well 
settled, to require any extended referenpe or revlew. No peraon bas an In- 
aliénable rlght to produce dlsease, or trade In that whlch Is noxious; and in 
every community, large or small, some mlnor rlghts of Individuals must be 
surrendered for the beneflt, protection, health, and gênerai good o£ ail." 

Thèse décisions tnay not be absblutely décisive bf ail the questions 
relied upon by appellants, but the principles therein announced are 
certainly conclusive upon many of the points involved in this case. 
The authorities, if any are needed, to support thèse views are abun- 
dant. We cite, in additiion to those already referred to, a few of the 
later cases on the subject: Walker v. Jameson, 140 Ind. 591, yj N. 
E. 402, 39 N. E. 869, 28 L. R. A; 679, 683, 49 Am. St. Rep. 222; 
Smiley V. MacDonald, 42 Neb. 5, 13,. 60 N. W. 355, 27 L. R. A. 540, 
47 Am. St. Rep. 684; Harrington v. City of Providence (R. I.) 38 Atl. 
I, 38 L. R. A. 305; Ex parte Tuttle, 91 Cal. 589, 591, 27 Pac. 933; 
Ex parte Lacey, 108 Cal. 326, 41 Pac. 411, 38 L. R. A. 640, 49 Am. 
St. Rep. 93; City of Louisville v. Wible, 84 Ky. 290, 294, i S. W. 
605; State V. Orr, 68 Conn. loi, iio, 35 Atl. 770, 34 L. R. A. 279; 
City of Grand Rapids v. De Vries, 123 Mich. 570, 580, 583, 82 N. W. 
269; Kilvington v. City of Superior, 83 Wis. 222, 226, 53 N. W, 
487, 18 L. R. A. 45 ; 18 Am. & Eng. Ency. E. (2d Ed.) 922, 940, and 
authorities there cited. In Walker v. Jameson, supra, the court had 
under considération the validity of a contract made by the board of 
public Works of the city of Indianapolis, clothing one Woodward 
with the exclusive right, privilège, and obligation to remove the 
garbage, etc., from the premises of ail persons in the city, and to 
transport the same to a crematory. This contract was let to the 
lowest bidder, and afterwards assigtied to Jameson, who brought 
suit to enjoin appellants from interfering with or removing such 
garbage, etc. Appellant there, as hère, contended that the contract 
was invalid because the board of public works had no authority to 
make it. The court discussed ail the points made by counsel, and in 
the course of the opinion declared that it was within the gênerai 
power of the government to préserve and promote the public welfare 
even at the expense of private rights ; that under the police power of 
the State persons and property may be subjectéd to ail kinds of re- 
strâints and diligence in order to secure the gênerai comfort, health, 
and prosperity of the state, and that it is the inhérent and plenary 
power of the state which ènables it to prohibit ail things hurtful to 
the comfort and welfare of society ; that it résolves itself solely into a 
question of power, and not of m^ere reasonableness ; that a municipal 
corporation bas no power to treat a thing as a nuisance which can- 
not be one, but it bas the power to treat as a nuisance a thing that, 
from its character, location, and surroundings, may or does become 
such ; that in doubtful cases, where a thing may or may not be a 
nuisance, dependitig upon a variety of circumstances requiring judg- 
ment and discrétion on the part of the town authorities in exercising 
their législative functions! under a gênerai délégation of power, their 
action, under such circurnstances, would be conclusive of the ques- 
tion; that it has been often held to be reasonable for muriicipalities 
to grant to one or more the exclusive right to remove the carcasses 
of dead animais and other offal of the city ; and in summing up said : 
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"In View of the great welght of authorities, we are of the opinion that 
the contract and ordinance assailed are both within the long-settled and clear- 
ly recognized Unes of police power, wtiich is as broad as the power of taxa- 
tion, and, being simply a sanitary régulation, they cannot be consldered as 
in the nature of confiscation, or an attempt to create a monopoly. The pro- 
vision for the removal of the garbage at the expense of the property holder 
is an extrême exercise of this power, but Is an incident to its existence. It 
is a famlliar rule that, if the power is conferred upon a municipal corporation 
by the laws of the state, and the law is silent as to the mode of doing such 
act, the corporate authorities are necessarily clothed wlth a reasonable dis- 
crétion to détermine the manner in whlch such act shall be done. Ail the 
reasonable methods of executing such power are Inferred. * * * The 
right of removal by contract or otherwlse being vested in the city, It was for 
the common council to détermine whether the work should be paid for out 
of the clty treasury or by the person produclng the garbage, and thelr action 
is not subject to review hère. It may be that the hôtel and restaurant keep- 
crs will lose money on their garbage under the worklngs of thls contract, 
where they before derlved a revenue; but if, under this plan, the sources of 
contagion and dlsease will be more speedily and effectively removed, the city 
was empowered to make this contract." 

The opinion of Mr. Justice Miller, speaking for a majority of the 
court in the Slaughter-House Cases, contains perhaps a clearer and 
stronger expression of opinion in relation to the subject under con- 
sidération than any of the other cases we hâve referred to. Its full 
force and effect, as applicable to the case in hand, is materially 
strengthened by référence to the language used by Mr. Justice Brad- 
ley and Mr. Justice Field (who dissented from the majority) in their 
concurring opinion in Bartemeyer v. lowa, i8 Wall. 129, 136, 138, 
21 L. Ed. 929. Mr. Justice Field said: 

"No one has ever pretended, that I am aware of , that the fourteenth amend- 
ment interfères in any respect wlth the police power of the state. Certainly 
no one who désires to give to that amendment its legitimate opération has 
ever asserted for it any such effect. It was not adopted for any such pur- 
pose. The judges who dissented from the opinion of the majority of the court 
in the Slaughter-House Cases never contended for any such position. But, 
on the contrary, they recognized the power of the state in its fullest extent, 
observing that it embraced ail régulations affecting the health, good order, 
morals, peace, and safety of society; that ail sorts of restrictions and burdens 
were imposed under it; and that, when thèse were not in conflict wlth any 
constitutional prohibition or fundamental prlnciples, they could not be suc- 
cessfuUy assailed In a judicial tribunal." 

The municipality of San Francisco had authority, under the provi- 
sions of section i of the act of 1863, "by régulation or order * * * 
to authorize and direct the summary abatement of nuisances; to 
make ail régulations w^hich may be necessary or expédient for the 
préservation of the public health, and the prévention of contagious 
diseases ; to provide by régulation for the prévention and summary 
removal of ail nuisances," etc. St. 1863, p. 540, c. 352. And by the 
• Constitution of the state (article 11, § 11) it has the power to "make 
and enforce ail such local, police, sanitary and other régulations as 
are not in conflict with gênerai laws." It had the power, as was 
held in the Slaughter-House Cases, and in many of the other cases 
which we hâve cited, itself to regulate the removal and disposition of 
ail garbage and refuse matter ; and, having this authority, it naturally 
follows that it had the power to contract with others to perform that 
duty. 
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Thé gênerai principles we hâve announced, and several of the au- 
thoritiés we hâve cited', furnish an answer to appellants' contention 
that the board of supervisôrs had ho authority to confer an exclusive 
privilège or franchise. This question was involved in the Alpers and 
Lambert Cases, where a similar contract was upheld. See, also, 
Slaughter-House Cases, supra; Louisville Gas Co. v. Citizens' Gas 
Co., IIS U. S. 683, 691, 6 Sup. Ct. 265, 29 L. Ed. 510. 

In Smiley v. MacDonald, supra, it was claimed that the grant — • 
which was practically the same as in the présent case — was in viola- 
tion of the, Constitution of Nebraska, which prohibits the grant to 
any corporation or individual of "any spécial or exclusive privilèges 
or immunity or franchise whatever." The court, in the course of its 
opinion, said: 

"The removal of the noxlous and unwholesome matter mentioned in the 
contract tends directly to promote the publie heaith, comfort, and welfare, 
and is thérefore a proper exercise of the police power. Nor Is the fact that 
in this instance the clty has by contract conferred an exclusive privilège 
materlal. From the power thus conferred upon the clty is implled the duty 
to detennine the means and, agencles best adapted to the end in view. The 
means adopted appear to bé not ,only a reasonable and necessary régulation, 
but a judleious exercise 'of the discrétion conferred upon the city. That the 
object of ail such régulations can be best attained by Intrusting the work In 
hand to a responsible contracter who possesses the facllities for carrying It 
on wlth dispatch and wlth the least possible inconvenience to the public is 
apparent to ail. * • • The alleged excess of power is a mère sanitary 
measure, as obviously so as the famlllar and necessary quarantine for the 
détention of persons exposed to contagions diseases. In elther case the, privi- 
lège, although exclusive, is but an incident to the proper exercise of the gên- 
erai police power of the sfate." 

The question as to the reasonableness of granting the exclusive 
franchise for 50 years is pne upon which there may be honest différ- 
ences of opinion. Courts cannot, in the détermination of this ques- 
tion, run a race of opinion upon points of reason and expediency 
with the'Iavi^-making power. No iron-clad rule can be laid down to 
détermine jivhere the discrétion of the board ceases and where the 
power and authority of the court to déclare the action of the board 
unreasenable begins. The border line must be ascertained by the 
facts, conditions, and circumstances surrounding the subject-matter 
in every partioular case. The board in the présent case exercised its 
best judgment in passing Order No. 2,965, and included therein such 
terms and conditions as it deemed necessary for the protection of the 
public heaith, safety, and welfare. It was authorized by the laws of 
the State to make the contract in question. It was required to act 
with Sound discrétion as to the mèthods and terms. With the hon- 
est and reasonable exercise of this authority a court has no right to 
interfère, although the board may not hâve chosen the best method 
or made the most advantageous contract in relation to the subject- 
matter. It is only in cases where it clearly appears that the board 
has exceeded its authority, or acted arbitrarily, oppressively, and un- 
justly in the exercise, of its discrétion, that a court is called upon to 
act. When we take into considération, as we must, the large ex- 
pense to be incurred by appellee in the building of its crematory, and 
the protection and benefit to be derived by the city and its inhabitants, 
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we are unwilling to say that the term of 50 years for the life of the 
contract is so unreasonable as to authorize, warrant, or justify us, in 
the light of ail the authorities and of ail the facts, to déclare the or- 
der void. 

It is argued that the privilège claimed by appellee is unreasonable 
and invalid, because it interfères with the legitimate calling and occu- 
pation of the scavengers, appellants herein. It is true that ail persons 
engaged in lawful occupations, whether rich or poor, whether of high 
or low degree, are entitled to certain inaliénable rights of life, liberty, 
and property. The scavengers of a city are equally entitled with 
other citizens engaged in other lawful occupations to the equal pro- 
tection of the law. The right to foUow any of the ordinary callings 
of life is a privilège which belongs to ail, but thèse inaliénable rights 
and privilèges are always subject tO' the rights of the state or munici- 
pality to exercise its police power. The orders of the municipality 
do not deny to the scavengers the right to exercise their lawful trade 
or calling, or impose any burdens upon them which are beyond the 
power of the municipality to make, The privilèges granted do not 
destroy the business of the scavengers as a class. Ail men who are 
engaged in lawful occupations in the enjoyment of their rights are 
liable to be subjected to many restraints. They must ail use their 
property and conduct their business so as not to injure the rights of 
others. They must obey the laws of the country in which they live. 
Private interests must often be made subservient to the gênerai in- 
terest of the community at large. The life and health of the citizens 
in a populated community dépend to a great extent upon the sani- 
tary régulations imposed under a proper exercise of the police power, 
which extends to the protection of the life, health, and comfort of the 
citizens ; and it is elementary that persons and property may be sub- 
jected to ail kinds of restraints and burdens in order to secure and 
protect public health and public safety. 

In Lawton v. Steele, supra, the court said : 

"The extent and llmits of what Is known as the police power hâve been a 
fruitful subject of discussion in the appellate courts of nearly every state in 
the Union. It is nniversally conceded to ineinde everything essential to the 
public safety, health, and morals, and to justify the destruction or abatement 
by summary proceedings of -whaterer may be regarded as a public nuisance." 

And, after citing may occupations and businesses and circum- 
stances under which this power may be lawfully exercised, adds : 

"Bej'ond this, however, the state may interfère ■wherever the public inter- 
ests demand It, and in this particular a large discrétion is necessarily vested 
in the Législature to détermine not only what the interests of the public re- 
quire, but what measures are necessary for the protection of such interests." 

Appellants cite In re Lowe, 54 Kan. 757, 39 Pac. 710, 27 L. R. A. 
545, among others, in support of their position. An examination of 
the authorities proves the correctness of the statement made in the 
notes to Smiley v. MacDonald, 27 L. R. A. 540, that the case of In 
re Lowe "seems to sfand alone in so far as it holds that the régula- 
tions for the removal of garbage and filth from' a city must leave a 
way open to every person who will comply with the ordinance to 
engage at least in so much of the business of scavengers as relates 
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to entering on private property and removing filth and garbage 
therefrom." ' 

lier V. Ross, suplra, was an extf-ème case, where the principles an- 
nounced in the Lowe Case were applied; but the court said that the 
appHcation as made to the facts of that case "is not supported by the 
weight of authority." 

As a mâtter of fact, the scavengers in this case are not enjoined 
from "entering on private property and removiqg fihh and garbage 
therefrom." Thç object Sought to be accomplished in this suit is to 
enjoin appellants from diyerting from the crematory of appellee in 
the city and county of San Francisco the garbage, waste, and refuse 
within the city, which the scavengers collect in the prosecution of 
their business. This dpes hot deprive them of the right to collect 
the garbage, but does prëvent them from interféring with the right 
given by the city to dispose of it in any other way than by dumping 
or delivering it at appelleé's' crematory. 

Certain questions hâve beên ably argued by the respective counsel, 
which, in the light of the views we hâve already expressed and enter- 
tain concerning this case, may be briefiy disposed of. Appellants 
earnestly cohtend that, if the contract should be held valid under the 
police power of the state, yet the right and privilège claimed by appel- 
lee is in no sensé a franchise ; that the question whether the right and 
privilège granted by the municipality is a franchise "is one of the 
most important questions in the case," because, without such a dé- 
termination, it is impossible to décide many. of the other questions 
involved herein. It was held by the trial court, in granting the pre- 
Uminary injunction, that the contract in question was a franchise, and 
as such could be maintained under the provisions of the act ap- 
proved March 23, 1893 (St. 1893, p. 288, c. 204), heretofore referred 
to. The conclusions reached by the court upon this subject are sup- 
ported by the décision of the Suprême Court of California in People 
v. Board of Supervisors, 122 Cal. 421, 55 Pac. 131, and, inasmuch as 
we hâve arrived at the conclusion that the rights and privilèges con- 
ferred by the board were constitutional and vaUd in the proper exer- 
cise of the police power of the state, and could be sustained as a con- 
tract, it seems to us unnécessary to further discuss the question 
whether it could also be upheld and maintained as a franchise. The 
term "franchise" has several significations, and there is some con- 
fusion in its use. We might concède, for the purposes of this opin- 
ion, that the rights and privilèges conferred upon appellee are not, 
in the strict sensé of the term, a franchise, yet it must cèrtainly be 
admitted that they are spécial rights and privilèges in the nature of a 
franchise, which create a valid contract which the courts should sus- 
tain. 

Order No. 2,965 is claimed to be invalid because it was not signed 
by the mayor, as required by the act of 1893, and in this connection 
it is claimed that the words found in the statutes of California, "by 
régulation or order," are synonymous with the words elsewhere 
used, "ordinance and resolution." Admitting that thèse words may 
often be used to express the same meaning, it does not necessarily 
follow that in âll cases the word "order" is synonymous with "ordi- 
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nance," or that the word "resolution" is synonymous with "régula- 
tion." It is enough to say that by section i of the act of 1863 the 
municipality was authorized to proceed under the police power "by 
order and régulation" to do the things mentioned in Order No. 
2,965 and Order No. 12 (Second Séries)." 

In People v. Counts, 89 Cal. 15, 22, 26 Pac. 612, it was claimed 
that the board should hâve proceeded by ordinance, and not by or- 
der. The court said: 

"Concedlng that the county government act for some purposes requires an 
ordinance, whllst for other purposes only an order is required, it is only 
necessary, in answer to this objection, to say that for the purpose under con- 
sidération section 37 of the act [St. 1883, p. 311, c. 75] requires the board to 
do what it is thereby required to do 'by order.' " 

Appellants contend that it is the duty of this court in this suit to 
détermine seriatim ail the spécifie and repeated objections made by 
them to the regularity and alleged illegality of the proceedings taken 
by the municipality which resulted in the making of the contract or 
sale of the exclusive franchise to Sharon and his assigns ; whether 
the order was published as required by law; whether the privilège 
granted was sold to the highest bidder, etc. Can any of thèse ques- 
tions be raised or determined in collatéral proceedings? Are appel- 
lants in a position to question any of thèse matters in this suit? In 
the considération of thèse questions it must be remembered that ap- 
pellee did not obtain its franchise from appellants. Its rights and 
privilèges were obtained from the municipality of the city and county 
of San Francisco. 

In Stedman v. City of Berlin, 97 Wis. 505, 509, 73 N. W. 57, which 
was an action brought by an individual to déclare a certain franchise 
and contract granted and entered into by the city for the construc- 
tion of waterworks null and void, as beyond the power of the city 
to make such grant, and to enjoin the city from carrying out the 
provisions thereof, it was contended by counsel that the franchise 
and ordinance were illégal and void, because the franchise was not 
published as required by the statute. The court said : 

"We are not called on to détermine whether the franchise is void for the 
want of such publication or for t|fe irregularities pointed out. The contract, 
it appears, had been completed before this action had been commeiiced, and 
the défendant Wheeler had acted under it. * ♦ * The remedy to set 
aside a franchise irregularly or fraudulently granted, where the party to 
whom it bas been granted is in the exercise of the privilèges it confers, is by 
quo warranto or scire faeias at the suit of the state, and not by an équitable 
action at the suit of private parties. * » • The method of taking advantage 
of mistalces, irregularities, and illegalities in granting such a franchise is 
the same substantially as in respect to the formation of corporations, as 
to which the rule now is, with few exceptions, that no one can question 
the regularity of an incorporation except the state, where the statute allows 
an incorporation, and the company bas endeavored to incorporate and is 
acting as a corporation. 1 Cook, Stock (3d Ed.) § 5, and cases cited. The 
weight of authority is against the remedy in equity in such cases. * • • 
The granting of a franchise créâtes a contract between the state and the 
grantee, and whether the latter has complied with the conditions is a ques- 
tion of fact to be judicially determined. The state can waive strict compli- 
ance, and may elect whether or not it will insist upon a forfelture. The rem- 
edy is granted for the injury to the publie, and, though there may be an Ir- 
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regularlty or, mistake, It wiU nof b« granted as ot course, butonly -when the 
public Interest demanda it." 

City of, Ashland v. Wheelef, 88 Wis. 607, 617, 60 N. W. 818; 
Booth, St. Ry. Law, § 44. ' 

In Truckee & T. T. R. Co. v. Campbell, 44 Cal. 89, 91, the plain- 
tiff brought an action to recover tolls, and the défendant contested 
its right to recover on the grotind that the plâintîff was not entitled 
to its franchise because of certain alleged errors and irregularities 
in the proceedings of the board granting the franchise. The trial 
court granted a nonsuit, and the plaintiff appealed. The Suprême 
Court reversed the judgment. In the course of the opinion the 
court said: 

"It -will not be contended that tbe board did not possess compétent author- 
Ity to détermine -whéther ail fhe requlslte facts exlsted, and whether the cor- 
poration had performed ail the acts necessary on its part to entltle it to a 
grant of thé right to coliect tolls. The authorlty of the board being conceded, 
the question whether the board erred in Its exercise cannot be raised by a 
priva te person; and clearly the Inqulry will not be entertained in a collatéral 
proceeding. A grant of such a franchise by a board of supervlsors bas the 
same standing in respect to its vaHdlty, the presumptions in its f avor, and 
the mode in whlch it may be attacked, as a grant of any other right, privilège, 
or thlng made by any department of the government under the authorlty of 
law. And the rule in ail such cases Is that the grant is not liable to be at- 
tacked by a private person, or in a collatéral proceeding, for mère error in the 
exercise of the authorlty to make the grant. The inquiry as to whether the 
pialiitlffi had properly constructed its road, or whether such road occupied 
in part a public road, was Involved in the proceeding, which resulted In the 
order of the board grantlng to the plaintifC the franchise; and the détermina- 
tion of the board in respect to those questions of fact is concluslve in this 
action, and the défendant will not be permittèd to allège or show that the 
,board erred In its détermination. Leese v. Clark, 18 Cal. 535; iJeese v. Clark, 
20 Cal. 387; Bonds v. Hickman, 29 Cal. 460; Bernai v. Lynch, 36 Cal. 135; 
Durfee v. Plaisted, 38 Cal 80; Ang. &,Ames on Corp. § 636." 

Has the right and privilège claimed by appellee herein been for- 
feited by reason of any aCt upon its part in overcharging for the de- 
struction of the refuse, garbage, etc., or because appellee, in the en- 
joyment of its privilèges, is maintaining a nuisance? Is this court 
authori^ed in this suit to détermine whether or not appellee has been 
guilty of overcharging fOT cremating the substances heretofore enu- 
ïnerated, and to détermine whether or not appellee has continuously 
or at ail operatéd its works in such a manner as to create a nuisance? 
The duties imposedupon appellee, as assignée of Sharon, were for 
the protection of the municipality granting the privilèges. 

Section 50! Order No. 2,965 déclares that: 

"The said graiïtees, their associâtes and assigna, on receipt of any of the 
màterial or substances specifled in this order, shall wlthin twenty-four hours 
thereafter cremate or reduce the same, or shall subject the same to such 
process as will secure the complète combustion of ail gases or odors arislng 
"therefrom; • * » shall inaintaln and operate their plant and crematory 
or crematorieg, or other apparatus, and the matter and substances received, 
so as to prevent any obnoxious smells or gases being emltted either from the 
deposlts of such matter or substances on their promises or from the process 
of crémation or other. treatment thereof, or from the residuum remaining 
after crémation or treatment as afôresaid; also, that in the opération of said 
works no smoke or sbot shall be emltted so as to constitiite a nuisance." 
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Section 8 provides that : 

"The sald grantees, their associâtes and assigns, shall at ail times be sub- 
ject to and conform to ail health and sanitary régulations and requirements 
enacted and in force during the existence of thls franchise; * * * shall 
recelve no compensation whatever from the city and county for any service 
performed under the conditions of this order in disposing of the material and 
substances specified in this order." 

Section 9: "This franchise shall cease and détermine upon the 
failure of the grantees, their associâtes and assigns, to fully carry 
out and faithfully perform the obligations herein imposed," unless 
from unavoidable causes or accidents therein mentioned. Is this 
section self-executing? It is well settled that a party to whom a 
franchise or privilège has been granted upon conditions to be per- 
formed by him must substantially perform them, or he will forfeit 
the franchise; and in a proper proceeding for that purpose a for- 
feiture of his rights will be declared, and he will be ousted of the 
privilège granted to him. But, as a gênerai rule, advantage can only 
be taken of such forfeiture in proceedings instituted on behalf of the 
granting authorities, state or municipal, as the case may be. In- 
dividuals cannot avail themselves of it in collatéral suits until it is 
judicially determined. 

In Utah N. & C. R. Co. v. Utah & C. R. Co. (C. C.) no Fed. 879, 
889, the court said: 

"It is argued by défendants that because of the failure on behalf of this 
corporation to'do the acts therein required wlthin the time therein specified, 
its rights beeome ipso facto void; that by the terms of the statute the for- 
feiture clause was self-operative, and beeame of full force by the lapse of 
the time mentioned; and that no steps or proceedings on the part of the sov- 
ereign power to make It complète or effective were at ail essential. There 
are numerous cases where, upon the particular facts thereof, It has been 
held that a statute creating a corporation, which déclares that, unless the cor- 
poration performs certain acts vrithin the prescribed time, its corporate ex- 
istence and powers shall cease, or its povrers and franchises shall terminate, 
such statute exécutes itself. But the fact is that thls question is always 
made dépendent upon the spécial facts, the character of the corporation, and 
the légal construction to be given to the particular statute. The gênerai rule 
is that the question whether a railroad corporation authorized by the state 
has forfeited its corporate rights and franchises cannot be raised in any col- 
latéral proceeding, and can only be taken advantage of by the sovereign 
povsrer which created the corporation, because It Is its privilège alone to 
question the right of the corporation to act under its franchise. The state 
may walve the conditions, or enforce them, if It sees fit to do so." 

And cited the following authorities in support of the views therein 
expressed; Schulenberg v. Harriman, 21 Wall. 44, 62, 22 L. Ed. 
551 ; Van Wyck v. Knevals, 106 U. S. 360, 368, l Sup. Ct. 336, 27 
L. Éd. 201 ; Railroad Co. v. McGee, 115 U. S. 469, 473, 6 Sup. Ct. 
123, 29 L. Ed. 446, and authorities there cited; Bybee v. Railroad 
Co., 139 U. S. 663, 674., II Sup. Ct. 641, 35 Iv. Ed. 305, and authori- 
ties there cited; Atlantic & P. R. Co. v. Mingus, 165 U. S. 413, 431, 
17 Sup. Ct. 348, 41 h. Ed. 770; U. S. v. Northern Pac. R. Co., 177 
U. S. 435. 20 Sup. Ct. 706, 44 L. Ed. 836. 

In Bybee v. Railroad Co., supra, the court, after drawing the dis- 
tinction existing between certain of the New York and California 
cases, holding the forfeiture clauses to be self-executing, referred to 
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the fact that the doctrine of thèse case had not been unîversally ac- 
cepted, and that under the facts there stated the principles therein 
announced hâve been repudiated in several states of the Union, and 
said: 

"It is nbt, Indeed, always easy to détermine whether a condition be pré- 
cèdent or subséquent. It must dépend wholly upon the intention of tlie par- 
ties as expressed in the Instrument and the facts surrounding its exécution, 
ïf the condition does not necessarily précède the vesting of the estate, or if, 
from the nature of the act to be performed and the time required for its per- 
formance, it Is évident that the Intention of the parties Is that the estate 
shall vest, and the grantee shall perform the act after taking possession, then 
the condition is treated as subséquent, and there is no f orfelture without a re- 
entry by the grantor, or. In the case of the state, without some action on its 
part manlfesting an intention to résume Its title." 

The California décisions cited by appellant, wherein it is held that 
certain clauses in the grant or privilège there under considération 
hâve been held self-executing, viz., Borland v. Lewis, 43 Cal. 569; 
Oakland R. Co. v. Oakland, etc., R. Co., 45 Cal. 365, 13 Am. Rep. 
181 ; Upham' v. Hosking, 62 Cal. 250; Town of Arcata v. Arcata Ry. 
Co., 92 Cal. 639, 28 Pac. 676— are certainly not conclusive, or of 
binding force upon this subject, and it would therefore serve no use- 
ful purpose to review them. They are not uniform and hâve been 
criticised in the later décisions. 

In Santa Rosa City R. Co. v. Central Ry. Co. (Cal.) 38 Pac. 986, 
990, the court, in referring to the décisions cited by appellant said, 
they "are not altogether consistent with each other, nor in harmony 
with the décisions elsewhere." A majority of the justices favored 
the views we hâve expressed, and referred to numerous authorities 
in the state courts in support thereof. Two justices dissented there- 
from, a rehearihg was granted, and the justices were evenly divided, 
and the court declared that it was impossible "to arrive at a conclu- 
sion upon the merits of the case." Santa Rosa City R. R. v. Cent. 
Ry. Co., 112 Cal. 436, 44 Pac. 733. We hâve, therefore, been com- 
pelled to look else\yhere for the true rule that shûuld govern the in- 
terprétation of thé forfeiture clauses contained in Order No. 2,965. 
It is question^ble, to say the least, whether the évidence given in this 
case upon this sûbject would, in any event, sustain a forfeiture, even 
in a direct procéeding instituted by the city for that purpose. There 
was no excess ai the raté cfiarged — 20 cents per cùbic yard — author- 
ized by the provisions of the order. The questions presented relate 
solely to the différences of opinion between appèllee and the scav- 
engers as to how the gàrbage should be measured-^^^hether appèllee 
is entitled to measufe the refuse, matter in bulk, in its natural condi- 
tion, without being compressed by artificial meains. Whatever différ- 
ences of opinion may be found in the décisions concerning the gên- 
erai rule as to forfeitures, it is manifest that the arguments based 
upon the allèged overcharge caiihot be sustained. Such a contro- 
versy as is hère presented cannot be urged as a ground of forfeiture 
in this suit. 

Upon the other ground — that appèllee is maintaining a nuisance — 
there is also a decided differenèe of opinion between the witnesses 
as to whether or not thé crertiatory of appèllee had been so mianaged 
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or operated "as to prevent any obnoxious smells or gases," o» 
whether, in the opération of said works, any smoke or soot liad beei^ 
emitted therefrom so as to constitute a nuisance. Surely, there is 
nothing in the facts of this case, nor in any well-settled principle of 
law applicable to such facts, that will authorize this court to déter- 
mine thèse questions in a collatéral proceeding. 

It is contended that the right and privilège claimed by appellee 
does not prohibit the removal of house refuse and garbage beyond 
the territorial limits of the municipality ; that the only privilège grant- 
ed is that ail house refuse and garbage disposed of within the city 
should be delivered to the crematory. This position cannot be 
maintained. In order to ascertain the true intent and meaning of the 
board of supervisors in passing Order No. 2,965, ail of the sections 
must be considered together as a whole, and the object and purposes 
of passing the order must also be considered. A broad and libéral 
construction should always be given to acts and ordinances of this 
character in order to carry out their provisions and give efïect to 
the intention of the parties, and to secure and make efïcctive the ob- 
ject to be accomplished thereby. The language used in the order, 
interpreted in the light of thèse considérations, is not susceptible of 
the narrow and technical construction souglit to be placed upon it 
by appellants. We hâve not deemed it necessary to quote the en- 
tire order. It has already been sufïïciently referred to. Its pream- 
ble déclares the necessity, and gives reasons why the sole right and 
privilège to cremate garbage, etc., should be given. Section i con- 
fers upon Sharon and his assigns the sole and exclusive right and 
privilège to cremate and destroy "within the city" the refuse therein 
named, and to charge and collect the amount named therefor at the 
crematory or réduction plant. The words "within the city and 
county," as used in the order, hâve référence to the right to build the 
crematory within the city and county, and cannot fairly be construed 
as reserving the right and privilège to others to remove and dispose 
of the garbage "without the city and county." The order of the 
board should, like the provisions of a statute, receive a sensible con- 
struction, and should not be interpreted so as to lead to an absurdity. 
The reason of the law in such cases should prevail over its strict 
letter. Tsoi Sim v. United States, 116 Fed. 920, 926, 54 C. C. A. 154, 
and authorities there cited. How could the order which gives "the 
sole right and privilège" to cremate ail the garbage, etc., within the 
city be construed as allowing rival parties to destroy the privilège 
thus granted by gathering the garbage and transporting it without 
the city? Can it sensibly be said that such was the intention of the 
board in passing the order? 

In the light of the conclusions reached upon this point, it becomes 
unnecessary to discuss the provisions of Order No. 12, which more 
clearly expresses the intention of the board upon this subject. 

The decree of the Circuit Court is afifirmed. 



46 126 FEDERAL EBPOKTEB. 

FAElUBiRS' LOAN & TRUSÏ ÇO, y. DENVEE, L. & G. K. CO. et aL 

HUTCHISON V. FARMEHS' LOAN & TRUST CO. 

(Circuit Court of Appeals, Blghth Circuit. November 23, 1903.) 

Nos. 1,810, 1,815. 

1. MOKTQAGES— SUPEBIORITY IN EqUITT— SUBSEQUENT MORTGAGE OF LEGAL 
TiTLK TO- PaY pDRCHASE PrICE. 

The mortgagee under the after-acqulrea prOperty clause in a prior 
mortgage of an équitable title to land, whlch is subjeet to the condition 
tbat the mortgagor shall pay that portion of the unpaid purchase price 
whlch the purchaser of the le^al title owes, before divesting him thereof , 
may not enforee a convèyancé of the légal title, or subjeet to hls mort- 
gage a subséquent mortgage of that title to another fot the purpose of 
securing the payment of a loan, a portion of the proceeds of whlch was 
appUed to the payment of the unpaid part of the purchase prlce of the 
land, except upon condition that there shall be repald to the subséquent 
mortgagee, ont of the liroceeds of the sale of the property or otherwlse, 
the moneys whlch were taken from the proceeds of iiis loan and applied 
to the payment of the dèht for the purchase price. 
r. Same— Taxes. 

The decree for the flrst mortgagee must also be eonditloned wlth the 
repayment to the second mortgagee of the taxes upon the property whlch 
the latter has pàid during the existence of hls clalm. 
8. Same — Futdre-Acquihed Property — Interest Covered. 

A mortgage of future-acqulred property attaches to the interest ob- 
tained by the mortgagor only, and is Inferior to junior liens, incum- 
brances, and equltles under whlch the property cornes to the mortgagor. 
4. Cross-Bill— Rbquisitb ^o Affirmative Relief. 

The gênerai rule Is that no affirmative relief can be granted to a dé- 
fendant in equity in the absence of a cross-bill which prayS for it. 
6. Same— Exception— SucH Bill not Kequisitb to Compel One Who Asks 
Equity to Do Equity. 

There Is an exception to the rule. 

It is that no cross-bill is necessary to enable a court of equity to grant 
any relief to a défendant, affirmative or otherwlse, which the prlnclple 
that he who asks equity must do equity requires the court to Impose 
upon the complainant as a condition of grantlng to him ail or a part of 
the relief which he seeks at its hands. 

6. Equity— Limitations— Right of Dépendant to Equitable Relief. 

A court of chancery may, in a case in which the rules and princlples 
of equity demand It, condition Its grant of relief sought by a complain- 
ant with the enforcement of a claim or equity held by a défendant, 
whlch, by reason of the statute of limitations or otherwlse, the latter 
could not enforee In any pther way. 

7. Same — Lâches. 

One who has the légal title, or à parmount lien upon it, Is not gullty 
of lâches which wlll prevent him frOm asserting hls equltles thereln In 
défense of a suit in chancery to deprlve him of hls title or lien, by tha 
fact that he did not Instltute any suit or take any affirmative action to 
foreclose or avoid the equltles of the complainant. It is tlme enough for 
him to présent hls equltles when hls légal title is assailed in a court of 
chancery. 
(Syllabus by the Court) 

Appeals from the Circuit Court of the United States for the District 
of Colorado. 

Thèse are appeals from a decree of foreclosure of a trust deed, which wlll 
hereafter be called a "mortgage," made by the Denver, Lakewood & Golden 

T4. See Equity, vol. 19, Cent. Dig. § 450. 
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Ballroad Company on November 1, 1890, te the Farmers' Loan & Trust Com- 
pany, as trustée, to secure the payment of bonds to the amount of $627,000. 
The Bubject of the controversy is seven acres of land In the clty of Denver, 
whlch was not owned by the railroad company when the mortgage was 
glven, but which the trust company prayed the court to subjeet to the lien 
of its mortgage under the usual subsequently acquired property clause whlch 
was contalned In that instrument. The défendant James R. Hutchlson, who 
clalmed under a trust deed upon thèse seven acres, dated Febrnary 1, 1894, 
hereafter termed the "Hutchlson Mortgage," made to secure a note for 
$50,000 slgned by the railroad company and the JefCerson Investment Com- 
pany, payable to hlm, answered that hls equlty was superior to that of the 
trustée of the first mortgage; and the court conditloned the decree of the com- 
plainant wlth a sale of the seven acres separate from the other property of 
the railroad company covered by the flrst mortgage, and the payment out of 
the proceeds of that sale of $21,049 and interest from February 1, 1894, to 
the défendant Hutchlson. The trust company appealed from thlg decree be- 
cause It was conditloned wlth the payment of anythlng to Hutchlson out of 
the proceeds of the sale of the land, and Hutchlson appealed because it was 
not conditloned wlth the payment of $6,279.62 more. 

Samuel Newhouse was one of the largest bondholders and stockholders of 
the railroad company. After that company had glven and recorded its flrst 
mortgage, and about March 30, 1891, he purchased the seven acres in contro- 
versy, which will hereafter be termed the "Shop Tract," from Nathan Baker, 
the owner, for $52,250, pald him $5,000 In cash, and gave hls notes for 
$47,250, whlch he secured by a trust deed of the land to one Wood for the 
benefit of Baker. Newhouse bought this land for a yard for the railroad 
company under an agreement wlth it that the title to the property should 
be held by hlm, or by a company organized to hold It and empowered to give 
mortgages upon it, untU the railroad company pald ail the moneys expended 
or promised to be expended for the property, and that then the railroad com- 
pany should be entitled to the title. For the purpose of holding the tltle to 
the property, the Jelïerson Investment Company, a corporation, was formed 
in June, 1891; and Newhouse conveyed the shop tract to that company, sub- 
jeet to the deed of trust to Wood, and that company assumed the debt secured 
by that deed. In the summer of 1891 the railroad company took possession 
of the land, erected a roundhouse and laid some tracks upon it, and contlnued 
in the occupation of the premises until a receiver was appointed in this suit, 
on July SI, 1896. In December, 1893, the railroad company had paid back 
to Newhouse the amount he had expended for the purchase of the property, 
and had made some payments upon hls indebtedness to Baker; but there 
still remained due to Baker $25.849, and the company had no means to pay 
this or any of its other indebtedness. Baker gave notice that he would fore- 
close hls mortgage unless the indebtedness of Newhouse to hlm was paid. 
Thereupon the railroad company and the Investment company employed New- 
house to go to London to procure for them a loan of $50,000, and authorlzed 
hlm to offer as security for the repayment of the money a trust deed of the 
shop tract made by the investment company, which held the title, and cer- 
tain bonds and stock as collatéral security, whlch were of so little value that 
they are of no importance in this case, and will not be farther noticed. 
He proceeded to London, and applied to the défendant Hutchlson for this loan. 
He informed Hutchlson that he represented the railroad company and the 
Investment company; that they were in great need of money, and would 
lose the title to this tract of land by the foreclosure of the Baker mortgage 
unless he could procure the loan; and, to secure the repayment of the loan, 
he agreed wlth Hutchlson, as thelr agent, that he should hâve a flrst mort- 
gage on the shop tract, and should be put in the place of Baker, who then 
held the superior security. Hutchlson accepted this offer and agreement, 
and loaned the money on condition that Newhouse would see that he obtained 
the security. Newhouse returned to Denver; the railroad company and the 
investment company made a note for $50,000, payable to the order of Hutch- 
lson; the Investment company made a trust deed to Newhouse of the shop 
tract to secure the note; the Baker mortgage was released; and Hutchlson 
paid over the $50,000. Tiils payment f^s made on February 2, 1894. On 



48 , 126 FBDEBAIi EBPOBTER. 

that day there ■wfts due upon the mortgageto Baker $25,849. $21,049 of the 
money reeeived from Hutchlson was on that day paid to the First National 
Bank in part paymept of the notes held by Baker, and $4,800 of his money 
was pald to six directors of the railroad company for certain honds which 
Baker had agreed to accept, and dld accept on that day, in payment of the 
balance owing upon the mortgage to hlm. The indebtedness secured by the 
Hutchison mortgage was not pald. Hutchlson caused It to be foreclosed, and 
on October 19, 1897, at the trustee's sale, he bid it in for $40,000, and reeeived 
a trustee's deed of the premiees In question under It. The varions mortgages 
and instruments afiCectlng tltle to which référence has been made were re- 
corded at about the tlmes they were respectively made. 

On July 29, 1896, the Farmers' Loan & Trust Company exhlblted Its bill 
in the court below to foreolose the mortgage of November 1, 1890; but it 
made no one party défendant but the raih:t)ad company, and dld not ask for 
any spécial relief In référence to the tract of land hère In question. On 
November 30, 1898, It flled an amendment and addition to its bill, in which 
it reclted the transactions relative to thls tract of land; prayed that the 
Jefiferson Company, Newhousé, the trustée, and Hutchison be made parties 
défendant, and that its mortgage of November 1, 1890, be declared to consti- 
tute a lien upon the shop tract superlor to any right, tltle, or lien of thèse 
proposed défendants therein or thereon. The Jeffierson Company and New- 
housé appeared as défendants, but made no serions contest, and decrees pro 
confesso were taken against • them. After Hutchlson had demurred to the 
amended bill, and after his demurrer had been overruled, he answered on 
February 15, 1901, and by an amendment flled July 22, 1901, that he made the 
loan of the $50,000 to take up and pay the purchase-money notes of New- 
housé to Baker, and to prevent the Impending foreclosure of the mortgage 
to the latter under an agreement with the Jefïerson Company and the railroad 
company that he should hâve a first mortgage upon the shop tract, that 
$25,849 of the money which the railroad company obtalned from him by this 
loan was used to pay the notes to Baker, and that the trust deed to Wood 
was released for the purpose of executlng this agreement. He also set forth 
the fact that he had paid the taxes levied upon this property for many years, 
which amounted In the aggregate to about $1,500. Upon this state of facts, 
the court below rendered the decree which is challenged by the appeals which 
are now to be consldered. 

Charles W. Waterman and Thomas J. Leftwich (Edward O. Wol- 
cott, Joël F. Vaile, Herbert B. Turner, Louis B. Rolston, and James 
F. Horan, on the brief), for Farmers' I^oan & Trust Co. 

C. C. Parsons and Stuart D. Walîing, for James R. Hutchison. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
HOOK, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

On February 2, 1894, the Jefïerson Investment Company held the 
légal title to the land hère in controversy in trust (i) to pay $25,849,. 
the unpaid part of its purchase price then evidenced by the notes and 
mortgage to Baker, and ail moneys expended for the property; and 
(2) upon the repayment of thèse amounts by the railroad company 
to convey the property to that corporation. 

The Farmers' Loan & Trust Company, under the after-acquired 
property clause of its deed of trust ô'f 1890, had a lien upon the 
équitable title of the railroad company. It had a lien upon the right 
of the railroad company to pay the $25,849 owing for the land, and 
any other moneys expended for it, and to acquire the property by 
means of that payment, but it had nothing more. In reliance uponi 
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the trust deed of the investment company, the corporation which held 
the légal title, and upon the représentation of that company and of the 
railroad company by their agent, Newhouse, who negotiated and pro- 
cured the loan from him, that thèse corporations needed his moneys 
to save the property from the foreclosure of the mortgage to Baker, 
Hutchison loaned them $50,000. At least $21,049 o^ the money 
obtained by this loan was used to pay the notes of Baker, and to pro- 
cure a release of his mortgage for the purchase price. The Farmers' 
'Loan & Trust Company brought Hutchison into the court below, 
and besought that court to adjudge that the bondholders whom it 
represents hâve the paramount lien upon this land, that this tract shall 
be sold under the direction of the court, and that ail its proceeds shall" 
be applied to the payment of the bonds secured by the mortgage of 
1890, so that neither Hutchison, whose money paid the unpaid portion 
of the purchase price owing to Baker, nor the investment company, 
which obligated itself to repay it to him, shall hâve any security or 
dérive any benefit from the land which the money of the one and the 
obligation and mortgage of the other saved from the foreclosure of 
the mortgage to Baker. The circuit court granted the prayer of the 
trust company that the land should be sold, but it conditioned this 
grant of relief with a provision that out of the proceeds of the sale 
Hutchison should first be paid the $21,049 which had been paid upon 
the debt for the purchase price out of the moneys which he loaned to 
the investment company and the railroad company. 

This decree does not impress one at first blush as either unjust or 
inéquitable. Neither the Karmers' Loan &: Trust Company nor the 
bondholders paid any considération for, or loaned any money upon 
the faith of, the tract of land hère in question. This land was ac- 
quired by Newhouse and the investment company after ail the bonds 
had been issued except those which were subsequently taken by New- 
house when he had complète knowledge of ail the légal and équitable 
rights of the parties. The mortgage to Baker to secure the payment 
of a part of the purchase price was superior, in law and in equity, to 
the mortgage to the trust company. The latter attached to nothing 
but the équitable estate of the railroad company, and it was a condi- 
tion précèdent to the acquisition of the title by that company that it 
should pay the moneys expended for the property and the unpaid part 
of the purchase price. A mortgage of future-acquired property at- 
taches to the interest obtained by the mortgagor only, and is inferior 
to junior liens, incumbrances, or equities under which the property 
cornes to the mortgagor. U, S. v. New Orléans & Ohio Railroad, 12 
Wall. 362, 20 L. Ed. 434; Central Trust Co. v. Kneeland, 138 U. S. 
414, 423, II Sup. Ct. 357, 34 L. Ed. 1014. Why may not Hutchison, 
who holds the first mortgage upon the légal title, insist that the 
moneys taken from the proceeds of his loan, and applied to the pay- 
ment of a part of the purchase price of the property, shall be repaid to 
him before his mortgage is subjected to the after-acquired property 
clause of the prior mortgage to the complainant? Counsel for the 
trust company urge many reasons why, in their opinion, the court 
could not lawfuUy impose such a condition, and why, in their judg- 
ment, the decree below is erroneous. 
126 F.-^ 
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■ They say that this condition could not be imposed, and that the 
decree ought to be reversed, because Hutchison filed no cross-bill 
and, prayed for no affirmative J'elief, while the decree directs that 
$21,049 and interest sh'all be paid to him eut of the protéeds of the 
sale of the land. It is true that the gênerai rule is that a dross-bill 
is indispensable to the grant of affirmative relief to a défendant in 
eqtiity. But there is an exception to this rule, as w^ell settled and uni- 
formly appliéd as thé rule itsèlf. It is that no cross-bill is requisite 
to the application of the maxim that he who asks equity must do 
equity. It is that any relief, affiriîiative or otherwise, may be granted 
to a défendant which the prineiple èmbodied in this maxim requires 
the court to impose upon the complainant as a condition of granting 
ail or a part of the relief he seeks, fégardless of the pleadings which 
présent it. Morgan v. Schermerhorn, i Paige, 544, 546, 19 Am. Dec. 
449; Ruddell V. Ambler, 18 Ark. 369, 379; McClaskey v. Barr (C. C.) 
48 Fed. 130, 134; De Walsh v. Braman, 160 III. 415, 43 N. E. 597; 
Hudnit V. Nash, 16 N. J, Eqi 550, 553, 555; Crocker v. Lowenthal, 
83 111. 579, 584; Walker v. Abt, 83 IlL 226, 230. In Morgan v. 
Schermerhorn, i Paige, 544, 546, 19 Anj. Dec. 449, the chancellor said 
that, whére one comes to a court of equity to seek relief against a 
usurious contract, he must pay or offer to pay the amount actually 
due, before he will be entitled to an answer as to the alleged usury, 
and added, ''If a party cornes hère tO' seek equity, the court will com- 
pel him to do equity." In Hudnit v. Nash, 16 N. J. Eq:'55o, 553, 555, 
the second ttiortgagee exhibited a bill against Nash, thç owner of the 
first môrtgage, the third mortgagee, and the owners of the equity of 
redénipt'iôri, in which he alleged that the fifst mortgage was usurious 
and void. Nash answered that he held' the paramount lien, but he 
filed no cfoss-bill. The courf said, "Bût if a party comeé înto equity 
and asks relief, the court will compèl him to do equity, although 
the défendant has not demu'rred to the bill ;" that the complainant's 
decree must be upon terms of paying Nash's mortgage; that no de- 
cree could beniade except such as could be granted on the prayer of 
the complàiiiants' bill ; and it entered a decree of sale'bf the premises, 
aiid of application of the prpCéds, fîrst, to the payment of Nash's mort- 
gage ; second' to the payrnent of the mortgage to the complainant ; 
and, third, tO the payment of the third mortgage. This decree was 
affirmed in the appellate court. No cross-bills are required, to enable 
the defendaiits to securé dëérèfes establishing their rights in suits for 
accpunting'/ partition, and spécifie perforrnance. ' McClaskéy' v. Bart 
(C. C) 48 Fed, 134; Coxë V. Smith, 4 Jôhns. Ch. 271, 278; Story's 
Eq. PI. § 3941 Jennings v.' Wébstef, 8 Pâige, 503, 35 Am. Dec. 722. 
In De Waïsh v. Braman, 160-III. 415, 43 N. E. 597, Braman exhibited 
à bill in equity to compel De Walsh and his trustée toconvey to him 
the title tô two city lots. De Walsh answered thàt he had expended 
$1,118.77 iri niaking improvements upon the property, which had not 
been repaid 'to him, but he filed no cross-bill. Nevertheless the Su- 
prême Court oî Illinois conditioned the decree for a conveyance of 
fhe title to the complainant, with the payment to thé défendant of the 
$1,118.77 and interest. The casé in hand falls under the exception to 
the gênerai rule which thèse authorities illustraté. ' Hutchison is not 
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the actor hère. He brought no suit, and he has asked no relief, save 
that he be hence dismissed, and that he hâve such other reUef as may 
be jusf and équitable. He was called into the court below by the 
trust Company, which besought that court to decree a sale of the shop 
tract, which was covered by his mortgage, and to apply the proceeds 
of that sale to the payment of the debt secured by the mortgage to the 
complainant. The decree below is founded upon this prayer of the 
trust Company, not upon any claim or prayer of the défendant Hutchi- 
son. It directs the sale which the trust company sought, but condi- 
tions it with the payment out of the proceeds of the superior équitable 
lien of the défendant. It gtants no relief to the défendant which the 
rules of equity jurisprudence did not, in the opinion of the circuit court, 
require it to impose as a condition of granting any part of the relief 
which the trust company asked with référence to the Hen hère tn con- 
troversy. No cross-bill was requisite to warrant the action of the 
court below. 

The next contention of counsel for the complainant is that the de- 
cree was wrong because the claim of Hutchison was barred by the 
statute of limitations of Colorado and by lâches, so that it could not 
lawfully be enforced in a court of equity. They say that the equity 
of the défendant, if it exists at ail, is nothing but his right to be subro- 
gated to the rights of Baker; that this right arose on February 2, 
1894, when his money paid Baker's claim; that a suit was necessary 
to enforce this right and work the subrogation ; and that such a suit 
was barred by the statute of limitations of Colorado before Hutchison 
pleaded the facts which disclose his right of subrogation. But in 
our view of this case, it is not necessary to consider or détermine 
whether or not such a suit was barred by the statute, or to express 
any opinion upon that question. Even if such a bar had arisen, it 
did not prohibit a court of chancery from requiring a complainant who 
sought its aid to recognize and pay an équitable demand of a défend- 
ant, which the latter could not affirmatively enforce as a condition of 
granting the relief sought by the complainant if the established rules 
of equity jurisprudence imposed upon it the duty to do so. A court 
of chancery may, in a case in which the rules and principles of equity 
demand it, condition the grant of relief sought from it by a complain- 
ant with the enforcement of a claim or an equity held by a défendant, 
which, by reason of the statute of limitations or otherwise, the latter 
could not enforce in any other way. Pomeroy's Eq. Jur. §§ 386, 393, 
note "4; Brent v. Bank of Washington, 10 Pet. 596, 9 L. Ed. 547; 
De Walsh v. Braman, 160 111. 415, 43 N. E. 597, 600; Farmers' Bank 
V. Iglehart, 6 Gill, 50, 57 ; Fievel v. Zuber, 67 Tex. 279, 280, 3 S. W. 
273 ; Booth V. Hoskins, 75 Cal. 271, 275, 276, 17 Pac. 225 ; De Cazara 
V. Orena, 80 Cal. 132, 134, 22 Pac. 74; Hall v. Arnott, 80 Cal. 348, 
354, 22 Pac. 200; Grant v. Burr, 54 Cal. 298, 301 ; McKeen v. James 
(Tex. Civ. App.) 23 S. W. 460, 464; Rodriguez v. Haynes, 76 Tex. 
225, 232, 13 S. W. 296; Hartranft's Estate, 153 Pa. 530, 533, 26 Atl. 
104, 34 Am. St. Rep. 717; 19 Am'. & Eng. Enc. of Law (2d Ed.) pp. 
177, 178; Dimick v. Grand Island Banking Co., 37 Neb. 394, 399, 
55 N. W. 1066; Gage v. Riverside Trust Co. (C. C.) 86 Fed. 984, 998; 
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Whitmore v. Savings Unibri, 50 Cal. 145,-150; Spect v. Spect, 88 Cal. 
437, 444, 26 Pac. 203, 13 h. R. A. 137, 22 Am. St. Rep. 314. . 

In firent V. Bank of Washington, 10 Pet. 596, 9 L. Ed. 547, Robert 
firent died on September 7, 1819, the owher of 650 shares of stock of 
the bank. He was an indorser on promissory notes held by it for 
$667, $400, and for other amounts, which aggregated $2,067, and the 
charter of the bank provided that its stock was transférable only on 
the books of the bank by the holder of the stock. When firent died 
he was deeply indebted to the United States. In 1820 his executors 
applied to the bank to transfer the stock which firent had held, and 
the bank refused to make the transfer unless the notes which firent 
had indorsed were paid. In the meantime the bank had sued the 
executors upon the two notes for $400 and $667, respectively, and upon 
a plea of the statute of lirflitations a verdict and judgment had been 
rendered against it. In 1827 the surviving exécuter brought a bill' 
in equity, for the use of the United States, still a large créditer of the 
estate of firent, to compel the bank to transfer the stock to pay the 
debt due to the government, and alleged the prior lien of the United 
States. The bank fîled a bill in which it asserted a lien upon the stock 
to pay its debt, and the court decreed a sale of the property, and the ap- 
plication of the proceeds, first, to the payment of the debt to the bank ; 
and, second, to the payment of the debt to the United States. On 
appeal, counsel for the United States insisted that ail right of the bank 
was barred by the statute of limitations, and by the verdict and judg- 
ment against it upon the plea of that statute. But the Suprême Court 
said, "In Bank of United States v. Donnally, 8 Pet. 361 [8 L. Ed. 
974] , this court laid it down as an established principle that the act ef 
limitations operated only to bar the remedy, not to extinguish the right 
or cause of action," and it afîîrmed the decree. In De Walsh v. fira- 
man, 160 111. 415; 43 N. E. 597, 598, the claim of the défendant for the 
$1,118.77, which he had expended in making improvements upon the 
property, was barred by the statute of limitations, the land was in the 
possession of the complainant, and he presented a déclaration of trust 
signed by the défendant to the eiïect that he held the land for the 
complainant, so that there was no way in which the défendant could 
hâve enforced his equity by an action or proceeding at law or in 
chancery ; and yet, when the complainant asked a court of equity to 
compel the défendant to convey the title, the Suprême Court of Illinois 
conditioned that relief with the requirement that the complainant 
should do equity by paying back to the défendant the money which 
he had advanced to improve the property, with interest upon it. In 
Booth V. Hoskins, 75 Cal. 271, 276, 17 Pac. 225, Booth brought a 
suit to quiet title, and to set aside a deed to Hoskins which had been 
given to secure the payment ef money advanced by him to the com- 
plainant. The claim to recover this money and the suit to foreclose 
the mortgage evîdenced by the debt were both barred by the statute of 
limitations of Californiâ. Nevertheless the court required the plaintiff 
to do equity. It iréquired him to pay the ôutlawed debt as a condition 
of granting him the équitable relief hè sought. Our conclusion is 
that the statute of limitations constituted no bar to the right of the 
court to condition the relief which the trust company asked with the 
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payment of the money which Hutchison had advanced to pay a part' 
of the purchase price of this land. For the same reasons which make 
the statute of limitations inefïective hère, the lâches of the défendant' 
constitutes no bar to the action of the court below. 

Moreover, the défendant is not fairly chargeable with lâches in any 
degree, because he had a first mortgage upon the légal title to this 
land, and it was only by an appeal to equity that either the railroad 
company or the trust company could deprive him of his paramount 
lien. He was content. He needed no relief from a court of equity, 
and he sought none. Non constat that the railroad company or the 
trust company would ever endeavor to enforce their equities. He 
might well await their action, secure in the basic principles of equity 
jurisprudence that no court of chancery would ever direct him to 
recognize or respect the equities of the trust company or of the rail- 
road company without at the same time requiring them to admit and 
respect his equity, and to pay back to him the money which he had 
advanced on the faith of the mortgage, and without which neither the 
railroad company nor the trust company could hâve acquired the title 
to the property. One who holds the légal title, or the paramount lien 
upon the légal title, to real estate, is not guilty of lâches which will 
prevent him from asserting his equities therein in défense of a suit 
in chancery to compel him to surrender his title or lien, by the fact 
that he did not institute any suit or commence any action to avoid or 
foreclose the equities of the complainant. It is time enough for him 
to présent his equities to a court of chancery when his légal title is 
there assailed. 

In the arguments and briefs of counsel much time and labor hâve 
been devoted to the considération and discussion of the question 
whether or not Hutchison was entitled to be subrogated to the 
rights of Baker. If this land had been conveyed to the railroad 
company when the notes to Baker were paid, and if the deed of trust 
to secure Hutchison had been made by that corporation, instead of* 
by the investment company, this question might hâve been interesting 
and important. But in view of the fact that the légal title never 
passed to the railroad company, but remained in the investment com- 
pany, charged with and conditioned by the original trust to convey 
it to the railroad company only on condition that the latter paid the 
purchase price and ail moneys expended for the property, this question 
of subrogation is not determinative of the rights of thèse parties, and 
a discussion and décision of it would be only a work of supereroga- 
tion. The right of Hutchison to the repayment of that part of his 
money which paid the debt for a portion of the purchase price of this 
land rests on higher ground than his right to be subrogated to the 
rights of Baker. It rests on the fact that he has the first mortgage 
of the légal title to the land, while the Hen of the trust company, as 
we hâve already seen, covers only the équitable right of the railroad 
company to obtain this title on condition that it first pays the moneys 
expended for the property, including the purchase price. When 
Hutchison took his mortgage, the only interest of the railroad com- 
pany in the lànd was its équitable right to obtain the title to it by pay- 
ing the part of the purchase price evidenced by the unpaid notes to 
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Baktr, and apy other moneys which had been expendesd in securîng 
or preserving it. 

Counsel for the trust company persuasively argue that the rail- 
road Company fulfilled this <;ondition and paid this part of the pur- 
chase pric^ when the notes to Baker were satisfied with the money 
which was iObtained froni ; Hutchison upon the mortgage made by 
the investment Company, and upon the joint note of that company 
and the raiiroad company. But this contention is not tenable. There 
is no doubt tha,t the purchase price and the notes to Baker were paid. 
But the condition précèdent to the right of the railroad company 
to divest the , investment company and its assign o{ the légal title 
was not that th.e notes or the price should be paid, merely. It was 
that they should be paid by the railroad company or by its assigns. 
Payment by Newhouse, by the investment company, by the assign of 
the investment company, was no compliance with this condition. But 
neither the Tailroad comiSany nor the trust company çver paid the 
debt for that part of the purchase price which was eyidenced by the 
notes to Baker on February 2, 1894. The checks which paid that 
debt were not thqse of the railroad company. They were the checks 
of Newhouse upon the money of Hutchison. It was the title, the note, 
and the mprtgage of the investment company, and the money of 
Hutchison advanced in reliance upon thèse securities, which made 
thèse checks efifective. Nor waSj it the signature of the railroad com- 
pany upon this note to Hutchison that induced him to make this loan. 
He knew that that corporation was unable to pay any pf its obliga- 
tions. He loaned his money in reliance upon the note and mortgage 
of the investment company. Now, since the condition précèdent to 
the right of the railroad company to ,the title to this land was the pay- 
ment by it of the purchase price of the property, and since the title 
to it was in the investment company for the express purpose of en- 
forcing this condition, and preyenting the Jien of the trust company's 
mortgage from attaching to the property until this condition was ful- 
filled, neither the railroad company nor the trust company could be- 
come entitled to take this title, or to subject it to the latter's mort- 
gage, as against either the investment company or its assigns, until 
there had been an actual, substantial compliance with that condition 
upon their part. The investment company had the right to pay the 
notes to Baker which it had assumed with its own money, or with 
money which it borrowed from others ; and, if it had done so, it would 
hâve had the right to retain its title to the property until the railroad 
company or its assign, the trust company, reimbursed it for the money 
it advanced for that purpose, or until they paid any obligation which 
it incurred to raise the money to make the payment. The investment 
company had the undoubted right to assign or mor|gage the title 
which it held for the purpose of raising the money to make this pay- 
ment, and the assignée or the mortgagee who advanced his money on 
the faith of such a deed or mortgage for the purpose of paying any 
part of the purchase price necessarily acquired the same right which 
the investment company would hâve had if it had paid the same part 
of the price to hold the title to or the lien upon the land, as against 
the railroad company and the trust company, until he was reimbursed 
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the nioney which he had expended to pay a part of the purchasè price 
of the property. The investment company assigned its title by the 
trust deed to Newhouse to raise the money to pay the purchasè price 
which it had agreed to pay, and for that assignment Hutchison ad- 
vanced the money which paid the debt to Baker. It is not material 
that this money passed through the hands of Newhouse and Loveland, 
the treasurer of the railroad company, to Baker, or to the bank which 
held his notes. The fact remained that it was the money of Hutchi- 
son, raised on the mortgage and note of the investment company, 
that paid the debt for the purchasè price. 

The argument of counsel that the debt and mortgage of Hutchison 
hâve been paid, because at his trustee's sale he bid the land in for 
$40,000, and secured the trustee's deed of it, and because he has bid 
in some collatéral of doubtful value which he held for amounts which 
aggregated about the amount of the remainder of his debt, is not 
worthy of serious considération. If the foreclosure of the trust deed 
to Newhouse was effective, the trustee's deed to Hutchison added al! 
the rights of the mortgagor, the investment company, to his rights as 
mortgagee. If it was not effective, it left his rights as mortgagee 
unimpaired. He did not at the instant he bid in the property lose ail 
his equities in it, and pay his debt by his loss of them, without receiv- 
ing anything of value for his action. His equity was ample to sustain 
the condition in his favor which the court below inserted in the decree 
before the trustee's sale to him, and, whether that was void or valid, 
his position was no weaker after it was completed. 

Nôr is it material, as counsel contend, that Hutchison did not make 
a loan of the exact amount which was used to pay the debt for the 
purchasè price, but made a gênerai loan of $50,000 for the purpose of 
paying delDts of the railroad company, as well as the debt of Newhouse 
and the investment company to Baker. The trust deed to Newhouse 
conveyed the title of the investment company to the former to secure 
payment of $50,000 to Hutchison. If the title of the investment com- 
pany had been free and perfect, ail the property thus conveyed might 
be lawfuUy applied to the payment of the entire $50,000. But the deed 
to Newhouse conveyed only the title which the investment company 
had, and that was a title defeasible upon the payment by the railroad 
company or its assigns of the amount which the investment company 
or its assigns furnished and paid in satisfaction of the debt to Baker 
for the purchasè price of the property. Upon the payment of that 
amount to Hutchison by the railroad company or the trust company, 
they are entitled to the benefit of the property, and until that payment 
is made they hâve no right to draw the légal title pledged to Hutchison 
to the support of their equity. 

The diflficulty of the complainant is not more the strength of Hutchi- 
son's equity than it is the weakness of its own. It has the équitable 
title of the railroad company. A condition précèdent to the enforce- 
ment of that title is the payment to the holder of the légal title of the 
amount which he has advanced on the faith of it, to pay, and which has 
been used to pay, the purchasè price of the land. The trust company 
asks the enforcement of that equity. It must fulfill the condition 
précèdent before its prayer can be granted. The court below might 
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well hâve adjudged that the relief it sought shouîd be, granted on 
condition that it repaid to Hùtchison, by an early day certain, the 
amount of th]e money he loaned which was used tp pay the purchase 
price io JEsâicei-, and that, if it failed to do so, its bill, as against the 
investment Company, Newhouse, and Hùtchison, should be dismissed. 
It granted a decree more fayorable to the complainant. It directed 
the sale of the land, and the application, of the proceeds, first, to the 
payment of that amount and interest ; and, second, to the payment of 
the debt secured by the gênerai mçrtgage. There was no error in this 
decree of which the trust company can successfully complain. It 
gives eflfect to the purpose and intention with which the railroad com- 
pany and the parties who bought and hâve held the title to the land 
placed and kept the légal title to it in Newhouse and the investment 
company, rather than in the railroad company — the purpose to keep 
and use it as security for the mopeys used to purchase it free from the 
gênerai mortgage to the complainant until the railroad company or 
the trust company should repay the moneys expended to secure and 
préserve it. 

The decree is just and équitable. The bondholders whom the 
complainant represents did not loan their money in rehance upon 
this property, because it had not then been acquired. They hâve 
paid nothing to obtain it. They ask that the payment of the part of 
the purchase price by the money which Hùtchison loaned on the 
security of the légal title to this land be made to inure to their bene- 
fît. If they are not required to repay this money to him, he loses 
ail that he has thus expended, and they gain not only that amount, 
but the entire value of the land. In equity and good conscience, 
and by the express terms of the trust under which the investment 
company and its assign, the trustée, Newhouse, took and held the 
title to this property, the power was vested in, and the duty was im- 
posed upon, the court below to condition its grant of the relief sought 
by the complainant with the repayment to Hùtchison of the amount 
of the purchase price which had been paid out of the money which he 
loaned upon the security of that title. 

The mortgagee under the after-acquired property clause in a prior 
mortgage of an équitable title to land, which is subject to the con- 
dition that the mortgagor shall pay that portion of the unpaid pur- 
chase price which the holder of the légal title owes, before divesting 
him thereof, may not enforce a conveyance of the légal title, or sub- 
ject to his mortgage a subséquent mortgage of that title to another 
to secure the payment of a loan, a part of the proceeds of which was 
applied to the payment of the unpaid part of the purchase price, ex- 
cept upon the condition that the moneys so applied shall be repaid 
to the subséquent mortgagee out of the proceeds of the sale or 
otherwise. 

We turn to the appeal of Hùtchison. He insists that his money 
paid $4,800 more of the debt to Baker than the $21,049 allowed to 
him in the decree. The facts are that the debt to Baker for the 
purchase price was $25,849; that $21,049 of it was paid directly 
to the First National Bank, which held the notes of Baker, by means 
of the check of Newhouse upon the money loaned by Hùtchison ; and 
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that the remaining $4,800 was paid to Baker in this way: New- 
house drew a check of $4,800, payable to W. A. Loveland, trustée, 
which was paid eut of the money loaned by Hutchison. Certain 
directors of the railroad company induced Baker to accept six bonds 
of that company, of $1,000 each, at the priée of 80 cents on the dollar, 
in payment of this remaining balance of $4,800; and Loveland dis- 
tributed the $4,800 which he secured upon the check of Newhouse 
aniong the directors who furnished the bonds for this purpose. 
Courts of equity look through forms and devices to the fact and the 
reality. This transaction was, in truth and in efifect, a payment of 
the $4,800 with the money of Hutchison. If Newhouse had paid 
this money to Baker, and he had bought the bonds with it, or if New- 
house had bought the bonds with the $4,800, and paid the balance to 
Baker with the bonds, the payment of this balance of Baker's debt 
with Hutchison's money might hâve been more patent, but it would 
not hâve been more real, more actual. It was the trustée of Hutch- 
ison who bought the bonds. It was his money which caused them 
to be delivered to Baker in payment of his debt. If his money had 
not been furnished, or if it had not been paid to the directors for the 
bonds, the latter would not hâve been delivered to Baker, and the 
$4,800 would not hâve been paid. The money loaned by Hutchison 
which was drawn on the check of Newhouse for $4,800 was as really 
used to pay the debt of Baker as was the check for $21,049, which 
went directly to the holder of the notes, and Hutchison is as much en- 
titled to the repayment with interest out of the proceeds of the sale 
of this tract of land of the one as of the other. During the existence 
of his mortgage upon this property, Hutchison has paid taxes which 
were levied upon it to the amount of $1,479.62. During this time 
the investment company, or its assign, Newhouse, the trustée, held 
the légal title to this property in trust, fîrst, to repay to Hutchison 
the amount he expended to acquire and préserve it ; second, to pay the 
debt evidenced by the mortgage to the trust company ; and, third, to 
convey to the railroad company. Under familiar principles, thèse 
trustées, before they could be required to part with their title, were 
entitled to reimbursement for ail moneys which they necessarily ex- 
pended in paying taxes, assessments, and other lawful charges upon 
the land, which, if left unpaid, might divest ail parties in interest of 
their titles and liens, whether légal or équitable. No reason occurs 
to us why the same rule should not operate in favor of Hutchison, 
the mortgagee of the légal title. His payment of the taxes, like his 
payment of the unpaid purchase price, inures to the benefit of the com- 
plainant under the decree. Thèse taxes were a lien which the com- 
plainant would hâve been compelled to discharge, in order to secure 
or retain any interest in the property, if Hutchison himself had not 
paid them. It is just and équitable to require the repayment of this 
money and interest out of the proceeds of the property, as a condition 
of its sale; and that course of proceeding is warranted by the terms 
of the trust under which the légal title is held, which are that the rail- 
road company is to pay ail moneys expended for the property before it 
should receive the title. Taxes were as much and as necessarily ex- 
pended for the property, within the fair meaning of this condition, as 
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was the purchase price; and they ought to be repaid, with interest, 
beforé the property is turned pyer to the cestuis que trustent. 

The conclusion of the whole matter is that the decree below must 
be reversed, with costs in favor of the défendant Hutchison, in both 
appeals, aqd this case must beremanded to the court below, with di- 
rections to enter a decree for the separate sale of the shop tract, for 
the application of the proceeds of its sale in the first instance to the 
repayment to Hutchison of thç $25,849 paid to extinguish the unpaid 
debt to Baker for the purchase price out of the moneys he loaned, 
and to the repayment of the $1,479.62 which he paid on account of 
taxes upon the tract in question, together with the interest upon thèse 
amounts from the times they were respectively paid, and for the other 
relief granted în the decree challenged by thèse appeals which was 
not questioned thereby ; and it is so ordered. 



UNITED STATES v. MOSES. 

(Clreult Court of Appeals, Nlnth Circuit. November 2, 1903.) 

No. 927. 

1. United States— Laborers' and Mbchanics' Waqes— Eiqht-Hodr Law. 

Neither the eight-hour lator law of August 1, 1892, c. 352, § 1, 27 
Stat. 340 [U. S. Comp. St. 1901, p. 2521], which fixes elght hours as a 
légal day's work for laborers and mechanics employed by the govern- 
ment, and makes it unlawful for àny officer to requirè or permit a longer 
day's work, nor article 62, par. 812, of the army régulations, séries 1901, 
providlng that eight hours shall constitute a day's work for laborers 
and mechanics employed by or on behalf of the United States, except 
in cases of eraergency, aflfeçts the question of the wages of a iaborer or 
mechanlc so employed, which are governed solely by his contract; and 
If such an employé, whose wages per diem are flxed by his contract, 
knowingly Tforks more than eight hours per day without any agreement 
for additional compensation, no such agreement is Implled, and neither 
the statute nor régulation gives hlm a right to recover additional pay 
for the overtime. 

S. Contract of ïttRiNG — Construction— Time dp Tekmination. 

Plalntiflf was employed as a carpenter by a quartermaster offlcer of 
the army to work on arpiy buildings, to be constructed at Nome, Alaska, 
until thelr eompletion. By the contract hè was to be furnished trans- 
portation to Noine, and If hé completed the term or became Incapacltated 
• to work was to be glven transportatlon back to Seattle. He fulflUed his 
contract, and on completipn of the buildings was discharged, and after 
a short delay for a vessel was furnished return txansportation. HtU, 
that he was not entitled to wages from the time of discliarge to the time 
of his retum, his contract having termlnated by its terms on eompletion 
of the buildings. 

Appeal from the District Court of the United States for the North- 
ern Division of the District oî Washington. 
For opinion below, see Il6 Fed. 526. 

This Is an action arising Upon a contract entered into between the ap- 
pellant and the appellee in May, 1900, in the city of Seattle, state of Wash- 
ington, wherein the appellee agreed to enter the employment of the govern- 
ment of the United States, under the fuli and complète direction of the chief 
quartermaster, department of Alaska, for such time as might be requlred 
for the eompletion! of the work in contemplation, and to reçoive therefor the 
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srnn of $5 per working day, and transportation to and from the point of 
engagement. The agreement Is as foHows: 

"This agreement, made this 6 day of June, A. D. 1900, between the 
government of the tJnited States, represented by Major Gonzales S. Bing- 
ham as chief quartermaster, department of Alaska, as the party of the flrst 
part, and Chesley C. Moses of the city of Seattle, county of King and state 
of Washington, as the party of the second part — 

"Witnesseth, that the said Chesley C. Moses, of the city, county, and state 
as aforesaid, does agrée to enter the employaient of the government of the 
United States, under the fui] and complète direction of the said Gonzales 
S. Bingham, major and chlef quartermaster, department of Alaska, as party 
of the flrst part, for such time as may be required for the completlon of 
the work, the party of the second part to receive as compensation for such 
services as may be required of him and as herelnafter stipulated, the sum 
of five dollars per working day. 

"That the said Gonzales S. Bingham, major and chlef quartermaster, de- 
partment of Alaska, as the party of the flrst part, further agrées that the 
said Ohesley O. Moses as party of the second part, shall be furnished with 
the necessary transportation trom the point at which he is engaged and thèse 
papers are executed to the point at vrhich his services are required, without 
cost to him as the party of the second part, and when the stipulations of 
this agreement as herelnafter described are faithfully performed and his 
term of agreement shall hâve expired, or in case he becomes physically 
Incapacitated through no fault of his ovs'n, the party of the flrst part further 
agrées that the party of the second part shall be furnished with return 
transportation from his post of duty to the point at which his contract of 
agreement was executed, free of expense to the party of the second part. 
The party of the second part further agrées that he wlU at ail times cheer- 
fuUy obey and respect the rules that may be made, and the orders that may 
be given, by the said Gonzales S. Bingham, major and chief quartermaster, 
department of Alaska, as the party of the flrst part, or his officiai représenta- 
tive, or authorized suceessor; that ail the business of the department of which 
he may hâve knowledge will be zealoosly guarded as confidential and of 
strictly secret nature; that he will at ail times and under ail circumstances 
guard the interests of the government of the United States to the full and 
complète extent of his ability; that he will not absent himself, during his 
period of engagement, from his post of duty, except by permission of the 
said Gonzales S. Bingham, major and chief quartermaster, department of 
Alaska, or his officiai représentative, or his lawful suceessor, or is prevented 
therefrom by sickness or other Intervention of Providence. 

"It is further agreed that, in considération of the faithful performance of 
the terms of this agreement, the party of the second part is granted the 
privilège of purchasing such of the quartermaster's and commlssary sup- 
plies of the government of the United States for his own actual needs at the 
post at which he is assigned to duty, under such limitations as may be made 
by the department commander, at a cost not to exceed an advance of ten 
per centum over and above the cost to the United States government, to 
cover transportation; that quarters, as soon as available, will be furnished 
without expense to the said Chesley C. Moses, party of the second part. 

"In case that the said Chesley C. Moses, party of the second part, is not, 
at the time of the exécution of this agreement, on the classifîed and eligible 
list of the civil service commission, it is further agreed by the said Gonzales 
S. Bingham, major, and chief quartermaster, department of Alaska, party of 
the flrst part, that the said Chesley C. Moses, party of the second part, if 
he be a skilled laborer, shall be engaged for a temporary period, at the end 
of which, if his services hâve been satisfactory, he shall be privileged to 
undergo an examinatioti for permanent appointment in the classlfied civil 
service, should such examination be provided for by the United States civil 
service commission, and authorized by proper authority. 

"It is further agreed by the party of the second part that the violation of 
any or ail of the stipulations of this agreement, by the party of the second 
part, shall give the right to the said Gonzales S. Bingham, major, and chief 
quartermaster, department of Alaska, party of the flrst part, to withhold ail 
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or any part of the pay or any other émoluments to whlch the said Chesley 
C. Moses party of the second part, may be entltled." 

It appears that the appellee proceeded from Seattle to Ft. Davis, Alaska, 
in pursuance oï said agreement,' and on or about the Ist day of July, 1900, 
commencefl work as a earpenter upon certain buildings under construction 
for the quartermaster's department at that place, continuing at such work 
until July 1, 1901; that he worked 10 hours a day durlng the months of 
July, August, September, and October, except a few Sundays, when he 
worked but elght hours; that fi;om November Ist to 21st he worked eight 
and one-half hours per day, and the remainder of the time but eight hours 
a day — making a total of 311 working days and nine Sundays. The appellee 
clalms th^t èlght hours constitutes a "working day," under Aet Cong. Aug. 
1, 1892, e. 352, § 1, 27 Stat. 340 ITJ. S. Comp. St. 1901, p. 2521], and article 62, 
par. 812, of the United States army régulations, and asks that he be paid 
"time and a half" for ail time worked in excess of eight hours on week 
days, and "double time" for Sundays and holidays, according to the custom 
prevailing at Ft. Davis during the period in question, and In the quarter- 
master's department of the United States. He also asks for paymeut of $5 
per day for l3 days after the cdnjpletion of the work, during which tlie ap- 
pellee was waiting for governmént transportatlon, and for $5 a day for 11 
days occupied in making the retum voyage to Seattle. 

The appellant claims that the appellee is estopped from now urging a 
daim for compensation for extra services, by reason of the acceptance by 
hlm, without protest, of compensation at the rate of $5 per day for each day 
worked, regardless of the number of hours, and receipting for the same, 
acquitting and dlscharging the governmént of ail liability to him; also that 
the necessity for completing the buildings before winter, in order that the 
soldiers might be sheltered, constituted an emergency, which is excepted by 
the army régulations from the eight-hour law. 

The court below found as facts: "That by the terms of said con tract said 
petitioner was to perform said services until the eompletion of said works, 
or until dlscharged witb the consent of said quartermaster; that said peti- 
tioner was to reeeive the sum of flve dollars per each working day; that said 
contract was silent as to the number of hours which under said agreement 
should constitute a working day; that the rules and régulations of the army 
at that time in force provided and provide that eight hours should constitute 
a day's work in the quartermaster's department, except in cases of emergen- 
cy; that no emergency is shown' to bave existed at any time during the ex- 
istence of said contract, or during the time said petitioner performed serv- 
ices; that said petitioner, pursuànt to said contract, went to said Fort Davis, 
Nome, Alaska, and rendered and performed services as such earpenter un- 
til he was dlscharged with the consent of said quartermaster, and in every 
way fully performed hls part of said contract; that at the time said petitioner 
ceased to perform, said services he received compensation therefor from said 
quartermaster at the rate of flve dollars per day for each and every day 
he labored, without regard for, or considération had, of the number of hours 
each day during whlch said petitioner labored; that said petitioner occupied 
two hundred and twenty-one and one-half hours in the performance of 
services as aforesaid over and in excess of the whole number of hours oc- 
cupied at the rate of eight hours per day, and that in addition to the time 
occiipied by said petitioner In the performance of services at the rate of eight 
hours per day he occupied the fuU aggregate number of two hundred and 
twenty-one and one-half hours in the rendition of services as aforesaid, 
for which he bas never received any compensation; that said number of 
two hundred and twenty-one and one-half hours amount to twenty-seven 
and. 68/100 days, at the rate of eight hours per day; that at the rate of 
flve dollars per day, bein^ the contract priée, said petitioner was and Is en- 
tltled to further compensation from said défendant in the sum of one hundred 
and thirty-elght dollars and forty cents ($138.40); that said sum is due said 
petitioner, and remains unpaid." 

From the foregping facts thé court cohcluded, as matter of law, that at 
the time said petitioner had fully performed hls said agreement he received 
compensation, from said défendant for his said services at the rate of $5 per 
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day for each and every day whlch petitioner performed such services, wlthout 
regard for or any considération had of the number of hours whlcti petitioner 
■worked each day; tbat as a matter of law said contract sliould be construed 
to mean tbat said petitioner undertooli to perform said services at the rate 
of $5 per day consisting of eight hours; tbat under the rules of the Depart- 
ment of War in force at tbat time said petitioner was and is entitled to 
compensation at the rate of $5 per day consisting of eight hours per day, 
and -would be entitled to extra compensation at tbe rate of $5 per day for 
ail time occupied by petitioner In the rendition and performance of said 
services over and in excess of eight hours per day; tbat said petitioner dld 
actually perform services as aforesaid over and in excess of eight hours per 
day, amounting to 27e8/jo„ days, which, at the rate of $5 per day, amounts 
to the sum of $138.40; tbat said petitioner is not entitled to time and a half 
nor to double time, as prayed for in his pétition berein, nor to any part 
thereof, nor is be entitled to any wages for the time occupied by him In 
making bis return voyage to Seattle, nor to any other sum claimed by him in 
his said pétition, except only compensation at the rate of $5 per day for said 
overtime of 2768/i„(| days, as above berein set forth. 

Tbe judgment of the court vs'as tbat the appellee do bave and recover from 
the United States the full sum of $138.40. From this judgment and decree 
both parties bave appealed. 

Edward J. Banning, Asst. U. S. Atty., Marshall B. Woodvi^orth, 
U. S. Atty., N. D. Cal., and Jesse A. Frye, U. S. Atty., D. Wash. 

Herbert E. Snook and Lyman E. Knapp, for appellee and cross- 
appellant. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). Act 
Cong. Aug. I, 1892, c. 352, § I, 27 Stat. 340, 2 Supp. Rev. St. p. 62 
[U. S. Comp. St. 1901, p. 2521], relating to the limitation of the hours 
of daily service of laborers and mechanics employed upon the public 
works of the United States, provides : 

"Tbat tbe service and employment of ail laborers and mechanics wbo are 
uovf or may hereafter be employed by the government of the United States, 
by the District of Columbia, or by any contracter or subcontractor upon any 
of the public works of the United States or of the said District of Columbia, 
is hereby limited and restricted to eight hours in any one calendar day, and 
it shall be unlawful for any offlcer of the United States government or of the 
District of Columbia or any such contracter or subcontractor wbose duty it 
shall be to employ, direct, or control the services of such laborers or me- 
chanics, to require or permit any such laborer or mechanic to work more 
than eight hours In any calendar day, except in case of extraordinary emer- 
gency." 

By section 161 of the Revised Statutes [U. S. Comp. St. 1901, p. 
80] the head of each department is authorized "to prescribe régula- 
tions not inconsistent with law for the government of his department, 
the conduct of its ofïicers and clerks, the distribution and performance 
of its business, and the custody, use, and préservation of the records, 
papers, and property appertaining to it." 

The contract under considération was for work performed under 
the control and direction of the War Department, and was therefore 
subject to the régulations of that department. The United States 
Army Régulations, Séries 1901, art. 62, par. 812, provides as follows: 

"Eight hours constitute a day's work for ail mechanics, and laborers em- 
ployed by or on behalf of the United States, except In cases of emergency. 
This rule does not extend to engineers, flremen, seamen, watehmen, team- 
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stefs, and others, the nâtutfe" of whose employment Is pecuUar and whose 
service may be neçessary âtàny time or dccasibnally at àll hours of the day." 

Whethef the statute is Httiited in its opération to the United States 
and the District of Colùfflbia, or whether it extends to the territories, 
need not be dëtermined in this case. It may beassumed that it ex- 
tends to the territories, and the right of the appellee to maintain his 
claim may be considered under either the statute or the régulations, 
and the résuit will be the siamé ùpon the question presented on this ap- 
peaï. Thère can be no doubt that it is the duty of ttie officers of the 
government in control of the construction of buildings for the use 
of the War Department to observe thé requirements of the statute 
and the régulations of thatdepartment relating to such work; but 
it does not follow that a laborer or a mechanic employed by the gov- 
ernment on any of the public works of the United States, performing 
more than eight hours of service in a calendar day, is entitled to be 
paid for such extra service in the absence of an agreement to that 
effect. Prior to the passage of the act of August i, 1892, Congress 
had providëd an eight-hour law by the act of June 25; 1868 (chapter 
72, 15 Stat. p, Rev. St. 3738 [U. S. Comp. St. 1901, p. 2507]). That 
statute provides that "eight hours shall constitute a day's work for 
ail laborers, workmen, and mechanics who may be employed by or 
on behalf of the government of the United States.î' 

In United States v. Martin, 94 U. S. 400, 404,. 24 L. Ed. 128, the 
Suprême Court had this statute before it upon a claim made by an 
employé at the steam heating and gas works of the naval academy 
at Annapolis for services rendered by him on calendar days in ex- 
cess of eight hours each day. The court, referring to the statute, 
said: 

"This was a <îli;ection by Congress to the officers and agents of the United 
States, establlçhlng the principle to be observed in the labor of those en- 
gagea in its service. It prescrlbed the length of time which should amount 
to a day's work, when no spécial agreement was made upon the subject. 
* * • The statute does not provide that the employer and the laborer 
may not agrée with each other as to what time shall constitute a day's 
work. • * • The government offlcer is not prohiblted from knowing 
thèse facts, por from agreeing, wlien it Is proper, that a less number of 
hours than eight shall be accepted as a day's work. Nor does the statute 
intend that, ijyhere out of dopr la,bor In the long days of summer may be of- 
fered for tvvelve hours at a uniform priée, the offlcer may not so eontract 
with a eonsenting laborer. We regard the statute chlefly as in the nature 
of a direction from a principal to his agent that eight hours is deemed to be 
a proper length of time for a day's labor, and that bis çontracts shall be 
based upon thât ttieory. It is a matter betsveen the principal and his agent, 
In whlch a third party bas' hb Interest. The proclamation of the Président 
and the act of May 18, 1872 [chapter 172, § 2, 17 Stat. 134], are in harmony 
with this View of the statute. * • * In the case before us the clalmant 
continued his work after understanding tbat eight hours would not be ac- 
cepted as a day's labor, but that he inust work twelyè: hours, as he haddone 
before. He receîved his pay of $2.50 a day for tie vcôrk of twelve hours a 
day, as a calendar day's work dUring the perlod in question, without protest 
or objection, * * • The claimant's eontract was à voluntary and a rea- 
^Sonable one, by which he must now be bound." 

The case of Timraonds v. United States, 84 Fed. 933, 28 C. C. A. 
570, involved the claim of an employé of the quartermaster's depart- 
ment for compensation for labor performed in exCess of eight hours 
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per day. The employment was at a specified salary per month, and 
the claim was made under the provisions of section 3738 of the Re- 
Vised Statutes [U. S. Comp. St. 1901, p. 2507]. In ail other respects 
the case was similar to the case at bar. The Circuit Court of Ap- 
peals said in that case: 

"It is urged that under thls provision any laborer, workman, or mechanie 
who labors in the service of the United States more than eight hours a day 
may recover as upon a quantum meruit for the value of the extra time so 
given to the service, irrespective of the contract of employment. This statu- 
tory provision has passed under the scrutiny of the Suprême Court in U. S. 
V. Martin, 94 U. S. 400 [24 L. Ed. 128]. It wna there ruled that tbe provi- 
sion in question is In the nature of a direction by the government to its 
agents, and is not a contract between the government and its servants; that 
it does not specify what sum shall be pald for the labor of eight hours, nor 
that the price shall be larger vyhen the hours are more, or smaller when the 
hours are less; and that, being in the nature of a direction from the govern- 
ment to its agents, it does not constitute a contract to pay its servants for 
the excess of time employed. In the case before us we take it the allégation 
that the petitioner was compelled to work for twelve hours a day was not 
intended to mean involuntary or compulsory service beyond the eight hours 
a day, but that the work he undertook required that perlod of service at a 
stipulated monthly compensation. He was under no compulsion. He could 
hâve abandoned his service if it proved distasteful or onerous. Continuing, 
however, In a service which required twelve hours of time each day at a 
stated compensation per month, he is not entitled to recover as upon an im- 
plied contract for the service in excess of eight hours a day. The act, being 
construed to be merely a direction to the employing officer of the govern- 
ment, does not furnish grounds of recovery for the supposed excessive serv- 
ice, nor confer any right upon or interest in the servant. It is otherwise with 
respect to letter carriers, because the act with respect to them expressly pro- 
vides that they shall be pald for the extra time in proportion to the salary 
fixed by law (U. S. v. Post, 148 U. S. 124, 13 Sup. Ct. 567 [37 L. Ed. 392]), a 
provision wanting in the act under considération." 

In 1886 the Secretary of War had before him claims arising in 
his department for compensation for hours of work in a calendar 
day in excess of the eight hours designated in the statute. The 
Secretary referred the questions involved in thèse claims to Attor- 
ney General Garland, and requested his opinion as to whether em- 
ployés required to work more than eight hours per day were entitled 
to such extra compensation. The opinion of the Attorney Gen- 
eral is reported in 18 Opinions Attorney General, 389. In this opin- 
ion the Attorney General refers to the fact that the statute (section 
3738, Rev. St. [U. S. Comp. St. 1901, p. 2507]) has been frequently 
before the department, and has received careful considération, and 
almost every question upon which even a fanciful or conjectural 
doubt could be raised in the interprétation of the statute had been 
brought to the attention of his predecessors, and answers to the ap- 
plications for opinions had been singularly full and explicit. He 
also calls attention to the fact that thèse questions hâve been sub- 
mitted to the Court of Claims and the Suprême Court of the United 
States, and refers to thèse décisions as well as those of his own de- 
pajtment. He says that from thèse opinions may be deduced certain 
propositions which he thinks will meet any case that may hâve been 
presented or that may thereafter be presented. Among thèse prop- 
ositions the Attorney General states the foUowing, applicable to this 
case : 
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"That the aet of 1868, Act ïnnç 25, 1868, c, 72, 15 Stat 77 (section 3738, 
Rev. St. [tr. S. Comp. St 1901, p. 2507]), pre^çrlbes the length of time which 
staall constitute a day's wprk; but it does not establish any rule by which 
thè Compensation for a day's worli shall be determined, this being left to be 
flxed in the ordinary or customary manner, where the law does not otherwise 
provide. 

"That it does not contemplate a réduction of wages simply beçayse of the 
réduction thereby made in the, length of thé day's worli; but, on the other 
hand, it does not require that ihe sàme wages shall be paid therefor as are 
rèceived by those who, In slinllàr private employments, worlc a greater 
length of tIme per day. ThIs matter of wages ,is to be dealt wlth as pointed 
out in the precedlng paragraph, havlng due regard to the public Interests. 

"That it does not forbid the maklng of contracts for labor flxing a différent 
length of time for the day's wOrk than that prescribed In the law. • * » 

"Ail persons who are employed and pald, by the day are Included within 
the act, even though they do not fall within the strict language of 'laborers, 
workmen, and mechanlcs.' " 

The Attorney General then proceeds to apply thèse propositions 
of law to the factS in the case under considération, and with respect 
to certain carpenters employed at Ft. Spokane he says: 

"Under date of January 23, 1886, Mr. George G. Orr complains to the 
Président that carpenters at Fort Spokane were compelled from September, 
1882, untll July, 1884, to work more than elght hours per day, and asks that 
theyi be paid as for extra time for labor done beyond those hours. * » • 
If the carpenters at Spokane uhderstood that they were to work nine or ten 
hours per day or to be discharged, and eontinued in employment with that 
understanding, they must be held to the conditions of a contract both vol- 
untary and reasonable, and they cannot now recover as for overtlme. Mr. 
Connolly writes that Major KIng for three years violated the provisions of 
this statute in work upon the Tennessee river. But thé record transmitted 
to me shows that the stone cutters and stone masons accepted the employ- 
ment with a full knowledge of the time of labor required and the compensa- 
tion. It Is altogether a mistaké that by some réservation In mind the em- 
ployé can hâve a çlaim against the govemment for compensation for hours 
beyond the eight hours deslgnated in the statute, he havlng accepted the em- 
ployment with the understanding he Is to labor the length of time required." 

In McCarthy V. Mayor, etc., of N. Y., 96 N. Y. i, 48 Am. Rep. 601, 
the plaintiff was employed by the superintendent of the department 
of docks as a scowman at $2.50 per day for his services. He eon- 
tinued in such employment from June 27, 1874, to March 4, 1876. 
The plaintiff testified that during the whole period of his employment 
he worked ten hours per day, and his action was to recover for two 
hours extra work rendered upon each day. The statute under which 
this claim was made reads as follow's : 

"On and after the passage of this act, eight hours shall constitute a légal 
day's work for ail classes of mechanlcs, workingmen and laborers, exceptlng 
those éngaged in farm and domestîc labor; but overwork for an extra com- 
pensation by agreement between employer and employé is hereby permltted." 
Section 1, c. 385, p. 919, La ws 1870. 

In this statute work in excess of eight hours in each calendar day 
was distinctly reeognized as entitled to extra compensation, pro- 
vided it was by agreement between employer and employé. No 
such agreement appeared in the case, but it was contended on be- 
half of the plaintiff that it was intended that overwork was to be 
regulated as to pay, in the absence of an express contract, by its 
reasonable value. The court found the purpose of the act to be 
to place the control of hours of labor within the discrétion of the 
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employé, givîng him the privilège, at his option, to refuse to work 
beyond the eight hours, or to secure extra compensation for extra 
work by stipulation in the contract of employment. The court says: 

"It was one of the avowed objects of the act In question, by establishing 
a limitation upon the hours of labor, and referrlng the control of thelr time, 
beyond those hours, to the persons employed, to confer a beneflt upon the 
classes protected, and afford them in the employment of thelr lelsure tlme 
an opportunlty for physical and Intellectual improvement whlch they had not 
previously enjoyed; but it dld not make labor beyond the statutory tlme, If 
performed wlth thelr consent, illégal, or require compensation to be made 
therefor unless It was provlded for in the contract of employment. It was 
no part of the design of the act, and indeed, It would be contrary to its 
avowed object and Intent, to so construe it as to authorize two statutory 
days' labor to be crowded Into one calendar day, or to glve the priée of two 
for one calendar day's labor, as that would operate to the manlfest social 
détriment of the classes intended to be benefited. Any construction which 
should hold out to the laborer extraordlnary Inducements to prolong his hours 
of labor, and to shorten those of rest and récréation, would dlrectly confllet 
wlth the splrit and meaning of this législation and the benefits Intended to 
be furnished by it Its plain and obvions intent was to place the control 
of the hours of labor within the discrétion of the employé, and glve him the 
privilège, at his option, of declining to work beyond thè tlme flxed by the 
statute, or, if he did so work, to authorize him to secure extra compensatlor 
for extra work by stipulating for it in the contract of employment. In the 
absence of any spécial provision in such a contract, as to the nnmber of 
hours constitutlng a day's labor, the act would be held to apply and flx them 
at eight hours. tJnder a contract which does not specify the hours of labor, 
the employé named therein is lawfully entltled to refuse to labor beyond the 
statutory tlme in any calendar day of his employment; but he may lawfully 
contract to labor beyond that period, and stlpulate for extra compensation 
for the labor rendered in excess of that time. The language of the act does 
not authorize any inference that it was intended to confer the right upoa 
persons employed to charge for more than one day's labor for the services 
rendered in any calendar day, but, on the contrary, such an Inference is 
plalnly.repelled by the express provision authorlzing extra compensation for 
overwork when the agreement provides for it." 

In Grisell v. Noël Bros. Flour-Peed Co. (Ind. App.) 36 N. E. 452, 
the Appellate Court of Indiana had before it a claim upon an im- 
plied contract for extra compensation for work in excess of eight 
hours in each calendar day, under a statute similar to that of New. 
York. The court disposes of the claim in the foUowing language : 

"The statute itself permlts the parties to contract for the extra tlme and 
compensation, and this, we apprehend, they would bave the rlght to do with- 
out this provision In the statute. If parties may agrée that for a day of 
eight hours the employé shall receive a stipulated sum, they also hâve the 
right to agrée that for a day of more than eight hours he shall receive a 
deflnite sum. The parties to this action certainly had the rlght to stlpulate 
that for a day of eight hours the appellant should receive $1, and for a day 
of eleven hours $1.25, the 25 cents belng the compensation for overwork. 
The fact that the subject of extra compensation was not mentioned would 
not in the least impair the valldity of a contract for $1.25 for every day of 
eleven hours' work. If the parties could make an express contract of that 
ténor, the law will uphold an implied agreement to the same efCect. The 
appellant must recover, if at ail, either upon an express contract or on an 
Implied one. If one person employs another to perform a single day's work 
for him at $1.25, and at the end of that day the employer pays the laborer 
$1.25, and the latter accepts It in payment of the day's work, he cannot 
afterwards recover an additional sum, albelt he may bave worked nine, or 
ten, or eleven hours Instead of eight hours, and notwlthstanding the law 
under examination makes eight hours a légal day's work, The acts and con- 
126 F.— 6 
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duçt of t|ia pattlcS(ln tfee case snppçised are suGh as to raise.a concluslve pre- 
i^uiaption mat the àjriount recety^d by the employé -was accepted in full 
ifàymént ôf %hàt wàs dùé ïàm. ' fhe same rùlè appUés When the work is 
donê by the "v^ëèk, or niOiitKi or yeat. There can bé no doùblJibat that In tlie 
présent sftsetlie -appeUeefaJj^ and the appellant accepted, at the end of 
eaçh:wè^ thèi sïubi o' f?-^ in f «U payment of the work done by him during 
the preyJouB Tweek. Thé jappeliàpt testlfied, In elEect, that ne knew, when 
he enteEéd'Bpo.n appeUee's fCïaplçiympnt, the nature ànd.amouht of the work 
that w4s jjsguired of him, .a9,,TH^ll as the compensation he was to receive 
therefor. l3(,Jiowever, at the énij of thé first day^ or the &rst week, he found 
that the, hjjpiperof hours he «sç^ to,work was greater than he expected, or 
that the compensation he was tô receive for a ^y's work was,,not for eight, 
but for ten or eieven,.hours of ; suçh work, aniiihe was n,ot satisfied with 
suclji an»ugepeijt,, hp, shoHldi,li^ve dernapdçd, more, pay, or insisted on a 
smalier nunjber of hcivirs,,ôf ■wprkipçr day, and he should hâve exacted an 
agreement;ffl:,|:hat eflfect irom hlsj .employer. If the latter refused to accède 
tOithis, tiiié appellant hadhisoptlorito Quit the employment or to continue 
at the same.mtes. By coritlnuJng In the employer's service under the terms 
of the ,e;npîoyment, , he waived any right to daim additipnal compensation. 
This qîieâiipn ;yas fuUy passed upbn and determihed by thls, court in the case 
of Helpl^eBstpJjti iV,,Hart}g, § Ind, >.pp. 172, 31 N. B. 845.p: That décision is 
still ir(,iaççordi j-sfjith our views pjC ,the law. Under a New York statute of, 
whichionrsis afpiOstaB,, exact eopy the Court of Appeais reached the same 
conclUsioii in a case, the façts of which were ahnost idéntlcal with those in 
the présent onç. ItiWas there held that 'the.intent of the^act was to place 
the number of hours of labor of eàch day within the contrôl pf the employé, 
giving hlfiii tbe privilège, at his option, to refuse to work beyond the elght 
hours, 6? to secure extra conjpénçation for extra work by stipulation in the 
contract of employment,* and that, 'in the absence of any such stipulation, 
the languagiB, of the act repe;is Rny ,lnference of or Intent to conter a right 
upon ftn en^plpyô to charge for inarje than one day's labor for services ren- 
dered in any. çalendar day, and (or such services he lûay not demand any 
extra compénsiatlon.' McCarthj ;V. Mayor, 96 N. Y. 1 [48 Am. Rep. 601]. To 
the same efflect, see U. S. v. Martin, 94 U. S. 400 [24 L. Ed. 128]; Schurr v. 
Sa Vigny (Mich.) 48 N. W. 547; Luske y. Hotchklss, 37 Conn. 219 [9 Am. Rep. 
314]; Brooks y, Cotton, 48 N. H., 50 [2 Am. Rep. 172]. Our attention has not 
been called to a single authority In support of the contention that, under such 
a statute as the one relied upon, a laborer who works more than eight hours 
in twenty-four may recpyer for extra services, in the absence of a spécial 
or implied contract to th^t effect, and, we hâve not been able to flnd such 
an authority." 

In Vogt V. City of Milwaiiliëe (Wis.) 74 N. W. 789, a city ordinance 
provided that eight hours ' shottld constitute a full day's work for 
city employés. ' An employé worked eight hours daily for the first 
thirty days of his employment, and thereafter, withOut protest, work- 
ed twelve hours ; a dayj and receiyed the same pay. He claimed extra 
compensation for this overtime: during his employment, contending 
that the ordinance entered into ^and became a part of the contract 
between the parties, and thgt thereby the city became bound to pây 
the pl^intifî the amount spècified per day for e^ch eight hours' serv- 
ice. This is precisely the contention of the appellee in the case at 
bar, and présents the claim in as favorable a light as possible upon 
the facts in the case. The Suprertiie Court of Wisconsin in the case 
cited held that the plaintifï wasi estopped from,,asserting, after his 
discharge, that he was entitled to Tecover for extra work over eight 
hours per day. The court, in declaring this doctrine, said: 

"It Is true that courts are disincllned to enforce estoppels unless they can 
be subordinated to princlples of equity. But this seems clearly to be a casa 
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■where the rule should be inToked. The absence of an express agreement, 
the failure to make a proper protest, the payment of what seems to be the 
usual wages for the actual time in service, the acceptance of such payments 
for a long period of time, are ail circumstances that speak loudly against the 
plaintifC's elaim. The law which allows contracting parties, through the 
médium of an express contract, to flx In advance the value of a service to 
be rendered, also allovfs them to flx the value, in cases of implied contract, 
after the service bas been rendered. It may as well be fixed by acts of the 
parties as by express agreement. Hère it seems certainly to hâve been flxed 
by acts of the parties, and the plaintifï cannot now be permitted to dodge 
or escape the légal effect of his conduct." 

The act of August i, 1892, differs from the act of June 25, 1868, 
and the army régulations in making it a misdemeanor for an officer 
to require more than eight hours of labor per day except in cases 
of extraordinary emergency. The army régulations differ from the 
act of 1868 in providing that labor may be required in excess of 
eight hours per day in an emergency, and in the further exception 
that the régulation does not apply to certain laborers and mechanics 
whose employment is peculiar, and whose service may be necessary 
at any, or occasionally at ail, hours of the day ; but thèse provisions 
cannot, under any possible construction, be held to provide for com- 
pensation for services rendered in excess of eight hours per calendar 
day. If the petitioner in this case is entitled to be paid for excess 
of day labor under the act of August i, 1892 (assuming that that 
act extends to the territory of Alaska), he is entitled to it by reason 
of the restriction of labor on public vi'orks to eight hours per day, 
and not because of the pénal provisions of the act directed against 
ofificers and contractors to prevent such excess of labor being re- 
quired. If the petitioner was required by the ofKcer in charge of the 
work to perform more labor each day during a part of his term of 
employment than the law allowed, then the olifîcer is an ofifender, 
unless there was an emergency, as claimed by the government; but 
that fact does not fix the wages of the petitioner, or establish an 
agreement, either express or implied, when one did not exist before. 
That no such agreement existed is clearly established by the peti- 
tioner's own testimony. His évidence on this point is as follows : 

"Q. How much compensation did you receive from the government? A. 
We received flve dollars a day straight time. * • • Q. How often were you 
paid for your work? When did you get your flrst pay? A. The first pay was 
in July some time. Q. After you got up there? A. Yes, sir. Q. Now, when 
did you receive the first pay, after you had gone to work up there? Do you 
remember about when that was? A. It was in the latter part of July some 
time. Q. Well, then, you learned that yoU were not being paid for overtime, 
did you not? A. Yes, sir. Q. Is that the first you knew of it? A. No; that 
■was not the first. Q. When did you first learn that you were not going to 
get paid for overtime? A. About the first of July — along the first of July. 
Q. Well, was it before you did the flrst day's work? A. Oh, no. Q. How 
long had you been at work? A. We had been at work a few days. Q. Do 
you know about how many? A. No, I do not; I did not set it down, and I 
do not remember. Q. Well, after you learned you went right on, did you 
not? A. Yes, sir. Q. Did you offer any protest, in writing or otherwise? A. 
No." 

We are of the opinion that, upon the agreement entered into by 
the petitioner with the chief quartermaster, the petitioner is not en- 
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titled to recover compensation for the labor performed by him in 
exçessof çigHt hours on each calendar day. 

irtîë; cr'oss-appsal raises the question whether the appellee is en- 
titled tO'Wages for the time occupied in making the return voyage 
from Alaska to Seattle. The agreemerit was that when the stipu- 
lations of the agreement had been faithfully performed by the peti- 
tioner,, and his term of agreement had expired, or in case he should 
become physically incapacitated through no fault of his own, he 
should be furnished with return transportation from' his post of duty 
to Seattle, free of expense, but no provision was made for the pay- 
ment of wages during that time. He was returned to Seattle free of 
expensé, and this was ail he was entitled to under the agreement. 

The judgment and decree of the court below is reversed, with in- 
structions to enter a judgment in favor of the défendant. 



MONTGOMEET WATBR POWER CO. v. WILLIAM A. CHAPMAN & CO. 

(Circuit Court of Appeals, FIfth Circuit. December 7, 1903.) 

No. 1,235. 

1. Tbespass — Pleading Dbfekbes under Law op Alabama. 

Undêir the law of Alabama, as settled by décision in an action of tres- 
pâss de bonis asportatis, unllke that of trover, a contract relied upon by 
défendant as giving him authority to take the property may be proved 
under the gênerai is^ue of not guilty in mitlgation of damages only, 
and, If relied on as a défense to the action, must be speeially pleaded, 
such piea belng in the nature of confession and avoidance; hence an er- 
ror In sustaining a demiirrer to a spécial plea settlng up such défense is 
a eubstantial one prejudlcial to défendant. 

8. SaME— DbFENSES^CoNSTBUOTION op CoHtBACT. 

A contract for the construction of a dam and other works on a river 
gave the engineer in charge, if in his opinion the work was not proceed- 
Ing ràpldly enough to be completed wlthin the time specifled, after notice 
In wrlting to the contracter, the right "to take any measure he may 
think proper to complète the work wlthin the specifled time." It fur- 
ther provided that the money expended in carrying out such measures 
should be paid by the contracter, and by another provision authorized 
the engineer, to employ other parties to complète the work. Beld, that 
It conferred no power or authority on the engineer or employer to take 
possession of the buildings, tools, and materlals of the contracter without 
its consept, for use In the completion of the work, and afforded no dé- 
fense, to the employer to an action of trespass for such taking. 
S. Baub,. 

Where it Is at least doubtful whether a contract conferred on one 
party the right to take possession of property of the other, be will not 
be sustained in so çonstruing It, and in enforcing his construction by 
taking forcible possession of the property without légal process. 

In Error to the Circuit Court of the United States for the Middle 
District of Alabama. 

This actloîi was brought in the circuit court of El^iore county, Ala., by 
William A.'Ohapmah & Co., dtizens of Ehode Island, against the Montgom- 
ery Water Power Company, a corporation chartered under the laws of New 
Jersey, to recover $150,000 damages. On the pétition of the défendant cor- 
poration the case was removëd to the circuit court of the United States for 
the Middle District of Alabama. The déclaration contains two counts: 
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"(1) The plaintiflfs clalm o( the défendant one tundred and flfty thousand 
dollars as damages, for this, to wit: That plaintiffs, being contractors, en- 
tered into a contract with défendant to do a large amount of masonry work 
for it on the Tallapoosa river, about three miles above Tallassee. Alabama, 
and under said contract It was necessary to erect upon said defendant's prem- 
ises temporary houses and sheds to store tools and supplies and to honse 
laborers, and to take upon said promises fumitnre, supplies, and tools and 
equipments of great value, and ail this was done by plaintiffs under the license 
and permission of défendant, and said houses, furuiture, supplies, and tools 
and equipments were on said premises of défendant on the 25th of April, 
1902, and were of the value of, to wit, flfty thousand dollars; that the said 
défendant, under the prêteuse of inspecting said property and listing and 
valuing the same with the view of making some arrangement respectlng the 
obtaining the use thereof, obtained access thereto, and thereupon forcibly, 
willfully, and maliciously took possession thereof and converted the same to 
their own use, to the damage of the plaintiffs one hundred and flfty thousand 
dollars, for whlch they sue. 

"(2) Plaintiffs claim of the défendant one hundred and flfty thousand dol- 
lars damages for that heretofore, to wit, prior to the Ist day of December, 
1901, the plaintiffs had been employed by the défendant, as contractors, to 
build a dam and other structures for défendant, and It became convenient 
and necessary for the plaintiffs to erect upon defendant's lands near to and 
connected with the work so to be done temporary houses for the use of their 
employés engaged In said work, and to place furnlture, supplies, tools, ma- 
chinery, and equipments necessary and proper to be used by the plaintiffs in 
the performance of said work and labor for défendant upon defendant's said 
property, and plaintiffs, under a license from the défendant, dld erect said 
houses and place said other property upon defendant's said premises for the 
purposes aforesaid, which said property was worth a large sum, to wit, 
$50,000; said houses not being built Into the ground nor other [wise] at- 
tached thereto, except by being set, in some instances, upon posts placed In 
the ground, and in other Instances set upon blocks placed upon the top of 
the ground. And while the said property was in the possession of the plain- 
tiffs, défendant, without plaintiffs' consent, maliciously, willfully, forcibly, 
and wrongfully took possession thereof, and converted the same to its own 
use, to plaintiffs' damage one hundred and flfty thousand dollars." 

The défendants flrst pleaded: "(1) That it Is not guilty of the matters and 
things alleged therein. (2) And défendant, for further answer to the said 
complaint, says that said houses and sheds were erected and said supplies 
and equipments were taken upon the premises of the défendant by the said 
plaintiffs for the completion by the plaintiffs of a certain contract entered 
into between the plaintiffs and the défendant on the llth day of July, 1899, 
a true copy of which said contract and the 'gênerai requirements' and Ex- 
hibit I, made a part thereof, is hereto attached and made a part of this plea, 
the same as if herein fully set forth, and that said property was used by 
plaintiffs for such purpose; and défendant avers that It was and is provided 
in said contract that if at any time in the opinion of the engineer the work 
is not progressing rapidly enough to be completed within the speeified time, 
then the engineer shall bave the power to notify the contracter in writing 
to provide such additional labor, material, or plant as the engineer may think 
necessary, and In case the contracter does not within three days, or such 
longer time as may be flxed in and by such notice, comply in ail respects with 
the demand contained therein, then the engineer shall bave the right to take 
any measure he may think proper to complète the work within the speeified 
time, and ail moneys expended by the company in carrying out said mea sures 
shall thereupon be paid by the contractor or may be deducted or retained out 
of any moneys due or to become due to the contractor, and, should thèse 
moneys be insufiiclent, the balance shall be recoverable in the usual way as 
a debt due by the contractor to the company; and défendant avers that 
before the completion of said contract by the plaintiffs, and before the taking 
of said property stated In said complaint, the plaintiffs were notifled that in 
the opinion of the said engineer the said work under said contract was not 
proceeding rapidly enough, and plaintiffs were then notifled to immediately 
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proceed wlth êald Work and do ail ôther things necessary for the expedîtious 
completlon of sald dam, a part o£ sald work to be completed by plaintlffs ac- 
eording to tbelr sald contract; and défendant avers that sald notice provlded 
tbat, if sald re<îulrëments were net eompUed wlth by the plaintlfts within ten 
days, the défendant wonld exercise its right under sald contract; and de- 
fendant avers that plaiutiffls dld not comply with sald requlrements dnring 
said period; and défendant avers that thereafter the englneer of défendant 
took. possession of sald property and materlals as a measure which the sald 
englneer thought proper to complète sàld contract vfithln the specifled time; 
and défendant avers that at the time of said notice to plaintlffs, and at the 
tlme of the exercise of sald right as aforesald, the plaintlffs dld not hâve any 
labor at work upon sald contract; and défendant dénies that they obtained 
possession of sald property by said pretense, and further avers that the tak- 
ing of said property vs^as wlthout any assault or breach of the peace, and 
■w&s solely as a measure deemed by sald englneer proper for the completlon 
of sald contract of plaintlffs, and that the same was used, and only used, by 
défendant In the completlon of sald contract by it under the direction of 
said englneer." ? -i 

The third plea is slmllar to the second, except that It does not aver glving 
any notice to Chapman & Co. to complète the work, but avers, in lieu thereof , 
the followlng: 

"And défendant avers that the plaintlffs hadbeen using said property for 
the completlon of sald contract, and that, before the completlon of sald work 
under: sald contract by the plaintlffs, the sald plaintlffs had practlcally ceased 
work under said contract, and notlfled the défendant that they would not 
go on wlth Said work; and défendant avers that thereafter the englneer of 
défendant took possession of said property as a measure which sald englneer 
thought proper to complète sald work; and défendant dénies that it obtained 
aceess to said property at the tlme of sald taklng by fraud, avers that 
the taklng of said property was wlthout any assault or breach of the peace, 
and the use thereof was solely as a measure deemed by the sald englneer 
proper for the completlon of sald contract by the plaintlffs, and that the same 
was used, and only used, bythe défendant In sald work under the direction 
of said englneer." 

The contract, which is made part of the spécial pleas, contains two provi- 
sions, which are as foUows: 

"Section 5. ♦ * • If, at any time. In the opinion of the englneer, the 
work la not progresslng rapldly enough to be completed within the specifled 
time, then the englneer shail hâve thè power to notlfy the contractor, in 
wrlting, to provide such additional labor, materlal or plant as the englneer 
may thlnk necessary; and In casè the contractor, does not, within three days 
or such longer time as may beflxed In and by such notice, comply In ail re- 
spects wlth the demands contalned fherein, then the englneer shall hâve the 
right to take, any measure he may think proper to complète the work within 
the specifled tlme; and ail moneys expended by the company In carrylng ont 
salû measure shall thereupon be paid by the contractor, or may be deducted 
or retalned eut of any moneys idue or to become due to the contractor; and 
should thèse moneys be insuflSclent, the balance shall be recoverable In the 
usual way as a debt due by the contractor to the company. 

"Section 49. If, In the opinion of the englneer, the work hereln specifled 
should not be progtessing rapldly enough, or executed in strict accordance 
wlth the spécifications and drawlngs of thls contract, and if upon wrltten noti- 
fication to the contractor sald contractor does not fully comply wlth ail thè 
specifled requlrements, the company shall hâve the right to employ «ther 
parties to finish the work, and the sald contractor shall be llable for any and 
ail damages arislng from hls sald breach of contract." 

The plaintlffs demurred to pleas 2'â.nd 3, and alleged as grounds of demnr- 
rer: "(1) That the Contract dld not authorlze the défendant to forcibly take 
possession of and use the property of plalntififs as a measure which défend- 
ants englneer had a right to take because he thought it proper to complète 
the contract within a specifled tlme. (2) That the contract contalned, besldes 
the clause 5 set out in the pleas, clause 49 (which is set ont); that the latter 
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Is specially applicable to the work contracted to be done by plaintiffs from 
being in 'Exhibit I' to the contract, while clause 5, from being in the gênerai 
requirements, is not specially applicable to the contract wlth plaintiffs, and 
said plea does not show that the notification given was under the provision 
set out in said plea." 

The circuit court sustalned the demurrers to pleas 2 and 3, and the case 
was tried on the first plea, "Not guilty." The plaintiff had a verdict and 
judgment for $110,696.65, but to avoid a new trial, on the requirement of 
the court, agreed to reduce the judgment to $53,000 and costs. The défend- 
ant corporation has brought the 'case hère, and assigna that the trial court 
erred In sustaining the demurrers to the spécial pleas. For brevity the 
plaintifC in error will be called the "company" and the défendant in error 
the "contractors." 

Edward A. Graham and Horace Stringfellow (Robert E. Steiner, 
on brief), for plaintiff in error. 

Wm. A. Gunter and Gregory L. Smith, for défendant in error. 

Before FARDEE, McCORMICK and SHELBY, Circuit Judges. 

SHEEBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended by the contractors that the company was not in- 
jured by the ruling of the court in sustaining the demurrers to the 
spécial pleas, because under the plea of "Not guilty," on which the 
case was tried, the défense interposed by the spécial pleas could hâve 
been made, and that in the absence of a bill of exceptions it is pre- 
sumed that it was made. In Alabama, in actions founded on tort, 
the plea of not guilty is, by statute, made the gênerai issue, and "puts 
in issue ail the material allégations of the complaint." Code 1896, 
§ 3295. But in trespass de bonis asportatis a défense based on légal 
authority for the taking complained of, like other pleas in confession 
and avoidance, must be pleaded specially. This is equally true as 
to any contract which the défendant desires to set up as authorizing 
him to take the property. Under former décisions in Alabama, if 
such authority was not specially pleaded, it was not permitted to be 
proved under the gênerai issue, even in mitigation of damages. Wo- 
mack V. Bird, 51 Ala. 504, 63 Ala. 500. But according to more ré- 
cent décisions, if a défendant acted under a supposed, though invalid, 
authority, this fact may be proved for the purpose of mitigating or 
preventing exemplary damages. Boggan v. Bennett, 102 Ala. 400, 
14 South. 742; Stephenson v. Wright, m Ala. 579, 20 South. 622. 
In the action of trover a différent rule prevails. In that action a 
valid authority for the appropriation of the property may be proved 
under the plea of not guilty and in bar of the action, for it is said 
that the conversion is the gist of the action in trover, and is ex vii 
termini a tortious act which cannot in law be justified or excused; 
and it is manifest that any plea alleging matter of justification or ex- 
cuse is équivalent to the plea of not guilty, since it must involve a dé- 
niai of the conversion. Barrett v. City of Mobile, 129 Ala. 179, 30 
South. 36, 87 Am. St. Rep. 54. "A conversion," said Mr. Justice 
Sharpe, speaking for the Suprême Court of Alabama, "is necessarily 
wrongful and cannot be justified. Where the appropriation is right- 
ful, there is no conversion ; therefore, a plea showing that fact di- 
rectly contravenes the complaint, and is not in confession and avoid- 
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ance or în justification." Id. A distinction between the form of 
action in trespass and trover is maintained in Alabama. The form 
pfescribed by statute for trespass in taùing goods is a brief statement 

that "the plaintifï claims of the défendant dollars damages for 

wrongfully takinig the following goods and chattels, the property of 
the plaintifï," describing theœ; and the form for the action for the 
conversion of chattels is a daim for "damages for the conversion 
by the défendant of the following chattels," describing them. Code 
1896, p. 947. 

The déclaration in this case îs composed of two spécial counts. 
They do not follow the code form for either trespass or conversion, 
but each count contains ail pf the averments (and more) that are re- 
quired in the code form for both actions, for in the first count spécial 
facts are stated to show that the possession was obtained wrongfully, 
and it is alleged that the possession was taken "forcibly, willfuUy, 
and maliciously," and în the second count it is charged that the pos- 
session was taken "maliciovisly, willfully, forcibly, and wrongfully,"' 
and in each count it is averred that the company "converted the same 
[the property so taken] to its own use." 

The distinction between trespass and conversion is this : that tres- 
pass is an unlawful taking — as, for example, the unlawful removal 
of the property — while conversion is an unlawful taking or keeping 
in the exercise, legally considered, of the right of ownership. A 
mère seizure or unlawful handling may amount to trespass, while 
conversion is usually characterized by a usurpation of ownership. 
Fouldes v. Willoughby, 8 M. & W. 540, 551 ; Bigelow on Torts (7th 
Ed.) sio. 

If the déclaration is in trover, the contract was admissible in évi- 
dence under the gênerai issue and in bar of the action, if it author- 
ized the company to take and appropriate the property. If the action 
is trespass, the contract, which the company exhibited with the spé- 
cial pleas as giving it authority to take and use the property, was ad- 
missible in évidence under the plea of not guilty, but for the purpose 
only of mitigating or preventing exemplary damages. Counsel on 
both sides, in the briefs filed hère, treat the action as trespass. Con- 
ceding that their construction of the déclaration is correct, the con- 
tract exhibited with the spécial pleas was not admissible in justifica- 
tion of the alleged trespass under the gênerai issue, and it therefore 
becomes necessary to détermine whether or not the spécial pleas were 
subject to the demurrers. 

The contractors by their suit charge that the company unlawfully 
and forcibly took and converted certain chattels owned and possessed' 
by them, the contractors. The company, by spécial plea, admit the 
taking and the using of the property, and produce a contract which it 
allèges, Under the circumstances stated, authorized it to take and use 
the chattels. The contractors demur to the spécial pleas, averring that 
the contract did not confer authority to take the property. 

The ultimate question therefore is, did the contract confer au- 
thority on the company to forcibly take possession of the property, 
and convert it to its own use in the construction of the works de- 
scribed in the contract? ■ Such authority is not conferred specifically. 
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We do not find in the contract words to the effect that on default of 
the contractors the company was empowered or authorized to take 
possession of the property and to use the same in the construction 
of the works. Ail that relates to the subject has been given in the 
statement of the case. Section 49, in a named contingency, author- 
izes the company "to employ other parties to finish the work, and 
the said contracter shall be liable for any and ail damages arising from 
his said breach of contract." This section, it is clear, is not a license 
to take and use the property. If authority exists at ail, it must be 
found in the part of section 5 which we hâve quoted. That section, 
in certain contingencies, after giving a specified notice, conferred 
on the engineer of the company the power and right "to take any 
measure he may think proper to complète the work within the speci- 
fied time." The contention is that this language conferred on the 
company the right and power to take the property from the posses- 
sion of the contractors against their consent, and to use it on the 
works. Our attention is called to the fact that the contract contains 
no restrictions upon the power conferred. That there must be some 
restriction is obvious, because the language does not and could not 
confer authority to do unlawful acts, nor would it be claimed, we 
suppose, that the language, broad as it is, would authorize the com- 
pany to seize property of the contractors entirely disconnected in lo- 
cation and use with the works, nor would it authorize the company 
to imprison the contractors and force them to labor. The language* 
must be read in the light of controlling principles of law. We must 
also look to the context, the contract as a whole, and the circum- 
stances surrounding the parties. Immédiat ely following the words 
relied on as conferring the power, and without a period between 
them, is the paragraph : "And ail moneys expended by the company 
in carrying out said measures shall thereupon be paid by the con- 
tracter, or may be deducted or retain ed out of any moneys due or 
to become due to the contracter ; and should thèse moneys be in- 
sufficient, the balance shall be recoverable in the usual way as a debt 
due by the contracter to the company." This language and section 
49, which conferred the right te employ "other parties" to finish the 
work, show that at least the engineer was empowered to take "any 
measure he may think proper [at the cost of the contractors] to com- 
plète the work within the specified time," in the use of money and 
in the securing of "other parties" to complète the works. Is it not 
probable that the parties did not look beyond the expenditure of 
money to secure supplies, material, implements, and labor and the 
making of other contracts, or at least that they did not hâve in view 
the seizure and conversion of the contractor's tools and materials? 
Usually, perhaps not always, when a party to a contract has in view 
the taking ef the possession of persenal property held and owned by 
another, the contract is made to clearly show the authority. Such 
words ef authority are familiar, as found in mortgages, deeds of 
trust, and other contracts. One paragraph would hâve explicitly 
conferred the power. Should we, by construction, put it into the 
contract, or should we conclude that its absence shows that it was 
not within the intention ef the parties ? 
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' As âtialogoiUs to this câse> dui* attention is called by the learned 
counsel for thè) 'Company to décisions of the Suprême Court of Ala- 
bama on the right and power of a mortgagee to take possession of 
mortgaged chattels. It was once hêld in Alabama that a mortgagee 
of Personal: property had no right to take it out of the mortgagor's 
possession by force or threats or against his will, although the law 
day had passed aiid ihe mortgage contained an express power au- 
thorizing bim to take possession on default being made in the pay- 
ment ôf the secured debt. Thornton v. Cochran, 51 Ala. 415. Later, 
howëver, it was held that undef such circumstances the mortgagee 
could take possession of thé mortgaged property without process of 
law and without the consent of the mortgagor and against his will, 
if he takes it without violence or breach of the peace, and that such 
taking, being the exercise of a right, will not constitute him a tres- 
passer. Street v. Sinclair, 71 Ala. iio. One of the three justices 
dissénted from this décision, but it is the unquestioned law of the 
State, for latér, and without dissent, the court held that after de- 
fault the mortgagee could exécute the power by entering upon the 
premises of the mortgagor and taking peaceable possession of the 
mortgaged property without the consent of the mortgagor, provided 
he thereby committed no breach of the peace. Burns v. Campbell, 
71 Ala. 271, 287. In Alabama the mortgagee has the légal title, and 
can recover possession of the property in an action at law. After de- 
fault, he is entitled to possession. The mortgages in each of the 
cases cited contained distinct language authorizing the mortgagee on 
thfe default to take possession of the property and to sell the same. 
But it will be seen from thèse cases that notwithstanding the power 
to také possession is so clearly expressed, and is CoUpled with the 
légal title, ; the court hesitated in holding that the mortgagee had 
this right, and limited its ex:ercise to casés in which he could take 
possession péâceably and without violence Or breach of the peace. 
Thefe ié'nO language in the contrâct pleaded hère that vests in the 
Company the title tp the property involved, nor is^ there any lan- 
guage which specifically authorizes the Company to take possession 
of the property. In the absence of 'such language, and where there 
may be doubt as to thè'prOper construction of the contrâct, it does 
not seem'pî'bper nor cdnducive to peace and orderly conduct to per- 
mit one of the parties to it to coiistrue it and to enforce its own con- 
struction. "SiiCh à rulè would riattirally lead tb disorder and vio- 
lence. Whère the contrâct cleârlygives the right to take possession, 
the courts 'Çàrefully giïârd and limit its exercise. The doctrine con- 
ferring sùÇh 'right ■ shOiild not be ' eXtènded to contracts where the 
right to t'aké' 'possessioii is' iïot tlearly and expressly conferred. The 
law is rellictànt to permit the exercise of arbitrary power. The 
courts theittsélvés, wifh a presùniptiort in favpr Of their impartiality, 
are forbiddëti to take property for litigànts except by due process. 
Wherë a pârty tp a contrâct claims the right Underit to take for his 
own usé tlïé'prbperty owned by and in the possession of the other 
party to thé contrâct, to justify the taking it should appear in clear 
aïid ùrimiâtakàble terms that such right haS beien conferred on him. 
It ought not to require argument and construction to deduce the au- 
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thority. If sucli be required, the owner and holder of the property, 
if unwilling to surrender it, should hâve his day in court before he 
is deprived of possession and ownership. 

The view we take of the case makes it iinnecessary for us to com- 
ment on the two contentions of counsel for the contractors — one 
founded on the authority of Champlain Const. Co. v. O'Brien (C. 
C.) 104 Fed. 930, and the other on Walker v. London, etc., Ry., i 
C. P. Div. 518. The contract did not, in our opinion, justify the 
seizure and appropriation of the property without the consent of the 
owners. It may be, as is claimed, that its use in the way shown by 
the plea was to the pecuniary advantage of the contractors, in that 
it lessened the amount of damages they would otherwise hâve been 
liable for. If so, such facts could hâve been shown, not in complète 
justification of the trespass, but in mitigation of damages, under 
the plea of not guilty on which plea the case was tried. In the ab- 
sence of exceptions on that point, we must présume that the Com- 
pany had on the trial the full benefit of the contract and ail relevant 
facts in mitigation of damages. 

The Circuit Court decided correctly în sustaining the demurrers 
to the spécial pleas, The judgment is affirmed. 
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(Circuit Court of Appeals, Elghth Circuit. November 23, 1903.) 

Ko. 1,812. 

1. Cabbtebs— Delat and Confinement op Stock— Demand bt Shipper op 

Stoppage and Rblease not Indispensable. 

The failure of a stiipper to notify or demand of a rallroad company 
that it shall stop a train of stock so that he can water, feed, and rest 
the cattle before they hâve been conflned on the cars more than 28 
hours (Act March 3, 1873, 17 Stat. 584, c. 252 [U. S. Comp. St. 1901, p. 
2995, § 4386]), is not necessarlly fatal In ail cases to his right to recover 
for damages caused by the négligent delay and confinement of the cattle, 
if he has In no way requested or consented to the delay or to the con- 
tinued confinement of the stock. 

2. Ekkok— BuRDEN ON Plaintifp IN Errok to Establish bt Record. 

The presumption in an appellate court is that the charge of the court 
below was correct and was applicable to the facts presented by the évi- 
dence, and, in the absence of proof to the contrary by the record, this 
presumption will prevaii. 
8. Carriers— Dblays Incident to Obdinaet Transportation. 

Delays incident to ordinary transportation are the same as reasonable 
delays — as delays consistent with ordinary care. 

4. Interest— Allowance on Damages for Tort for Jury. 

The question whether or not intereat shall be allowed on damages for 
a tort is a question for the jury and not for the court 

5. Trial— Ebbor in Charge Waivbd. 

The error in an instruction which directs the jury to allow Interest 
on damages for a tort is waived unless a spécifie exception, which calls 
it to the attention of the court, is taken before the jury retires. A gên- 
erai exception to the measure of damages is insufflcient. 

1f4. See Damages, vol. 15, Cent. Dig. § 144. 
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6. Interbst on Dama(3Bs fob Bubach of Contbact. 

Interest upon damages for a breach of a contract Is generally recov- 
erable as a matter of law. It is net error for a court to instruct the 
Jury to allow Interest from tHe tlme of demand upon damages allowed for 
the breacb of a contract to transport stock with reasonable care. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Henry G. Herbel (Martin t,. Clardy, on the brief), for plaintifï in 
error. 

S. D. Gatherwood (R. E. Shepherd, on the brief), for défendant in 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
HOOK, District Judge. 

SANBORN, Circuit Judge. This writ of error challenges a judg- 
ment a;gainst the Southern Pacific Company for its alleged négli- 
gence in the transportation of cattle. The stock was carried by it 
from Callentè; in the sta;te pf California, by way of Sacramento and 
Reno, to Ogden, in the statè'ôf Utah, under a writteiî contract with 
the shipper which provided that it was to be transported "under cer- 
tain rates, rules and conditions as expressed in gênerai freight de- 
partment circular, No. G. F. D. 3 (No. G. F. O. 341 revised) amend- 
ments thereto, or super seding issues thereof," that the shipper "as- 
sumes ail risk of loss or damage of, or to stock * * * by rea- 
son of dèlày incident to ordinary transportation," and that the ship- 
per will "load at place of shipment,. unload and reload at resting 
places, and unload at destination and feed and water at his expense 
and attend the stock en route." The plaintifï below, A. H. Arnett, 
alleged that the cattle,' which were owned by a copârtnership of which 
he is the surviving fiiember, were injui*ed by the unnecessary delay 
of the traiii which, bofè:*tiiem, and by the confinement of the cattle 
in the cars without feed, water, or rest for more than 28 hours be- 
tween Caiiente and Reno, and by their delay and confinement for 
more than 28 hours betWeen Reno and Ogden, in violation of the 
act of March 3, 1873, 17 Stat. 584; c. 252 [U. S. Comp. St. 1901, 
p. 2995, § 4386], The Company denied the négligence, and alleged 
that any injuries which the cattle sustained during the transportation 
were caused iby their weak and unfit condition when they were 
shipped, by the failure of the men in charge of the stock for the 
shipper, during their transportatibn, tO unload, feed, and water them 
at Sacrani'entb and at ôthçi; stopping places along the route where 
they could hâve beenflnloaded and fed, and by the consent and di- 
rection; olithese men to the Company to carry the cattle through from 
Caliente to Ogden with^but a sitigle stop for rest, food, and water. 

The. case, was tried tp a jury, and the first spécification of error is 
thatthC: c'ôi^rt refused to, direct the:j,u>-y to retufn a verdict in favor 
of the defeiiiia^ntji Bqt the évidence isconclùsive .that the cattle were 
kept confined in the cars for more than- 28 hours without food or 
water-, and that they were thereby injured, and, while there is testi- 
mony to the eflfect that the àgtnts:df thé shipper consèiited to this 
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confinement or requested the contînuous transpoftation, this évidence 
is contradicted, and there is testimony to the effect that it was the 
effect of the poor management and the unnecessary delay of the train 
by the défendant. 

It is said that the peremptory instruction should hâve been given 
because the delay in the transportation and the long confinement of 
the cattle were in accordance with the ruies and régulations of the 
Company governing the carriage of live stock subject to which the 
cattle were shipped by the terms of the written agreement. But the 
record fails to sustain this position. The contract provided that thèse 
rules were "the rules and régulations governing the transportation 
of live stock as per circular No. G. F. D. 3 (No. G. F. O. 341, revised) 
amendments thereto and superseding issues thereof," and none of 
thèse circulars, amendments, or superseding issues, and no évidence 
of their contents, appear to hâve been introduced in évidence, so that 
the court below had no criterion, and this court has none, by which 
to détermine whether or not the train was operated in accordance 
with the rules agreed upon by the parties. In this imperfect state 
of the évidence we cannot présume that the delay and the confine- 
ment were in accordance with the rules designated in the contract. 
In actions at law this is a court for the correction of the errors of 
the court below only. The burden is on the plaintifï in error to 
establish the existence of those errors, and in the absence of proof 
by the record that a question of law arose, and that it was presented' 
to and ruled upon by the court below, no error is established, be- 
cause none could arise concerning a question which was not pre- 
sented, considered, or decided by the trial court. Chjcago G. W. 
Ry. Co. V. Price, 38 C. C. A. 239, 250, 97 Fed. 423, 434; U. S. v. 
Patrick, 20 -C. C. A. 11, 17, 73 Fed. 800, 806; Lesser Cotton Co. v. 
St. Louis, I. M. & S. Ry. Co., 52 C. C. A. 95, 105, 114 Fed. 133, 143; 
McCarty v. U. S., loi Fed. 113, 41 C. C. A. 242; Myers v, Brown, 
102 Fed. 250, 42 C. C. A. 320; South Penn Oil Co. y. Latshaw, 
iir Fed. 598, 599, 49 C. C. A. 478, 479; Jones v. Buckell, 104 U. S. 
554, 26 L. Ed. 841. 

Another argument in support of this spécification is that the de- 
lay in the opération of the train was "incident to ordinary transporta- 
tion," and hence that the company was exempt from, liability for it 
by the express terms of the contract. But there was substantial tes- 
timony, sufficient in our opinion to sustain a finding by a jury to that 
effect, that a part at least of the delay which may hâve resulted in the 
inju'ry to the cattle, and a portion of the long confinement of the 
stock in the cars, was not incident to ordinary transportation, and 
was not a customary attribùte of it. A thoughtful review of ail the 
évidence in the record, in the Hght of the contract between thèse par- 
ties, compels the conclusion that the court below committed no error 
when it refused to instructthe jury to return a verdict for the de- 
fendant. 

Another criticism of the action of the court at the close of the trial 
is that it refused to instructthe jury: 

"The court charges that It.wlll be your dnty. In the examlnàtlon and con- 
sidération of tUs case, to test the ' négligence, if àny, of the plalntiflfs or de- 



78 , 126 FBDURAL BBPOBTBE. 

fendant, aBîtihe case may be, la the llght of the définition of tjie/word 'négli- 
gence' now'giy^ you by the co,ûrt:' . 'Négligence is the; f allure to do what a 
reasonaçle' and t>rudent persoii #o-uld ordlnarily hâve' dOnè under the clr- 
cuiDQâtan^ieg off thè-Jaltuatlon, or thè doling of what such â if)ërëàn under exist- 
Ing clrcumstances would not hâve done. The essence of the f allure may lie 
in oœjssiom lor coDini^sslon,' " aijd tl^at it chargea them that "négligence is a 
fàîluré to . exercise ordlnary care; a failure to ^erclse that care that an 
ordlnarily prudent man would exercise in his oivn business where the loss 
resultlng from thé Want of sueb 'care would fall on hlih." 

The complaint js tfiat thèse rulings were erroneous because the 
true définition pi négligence i&the failure to exercise such care as an 
ordinarily prudent person would, exercise under siniilar xircumstances, 
and that the charge, of the côtirt that it was the failure to exercise 
such ça?;e as pne, would ordin^rily exercise in his own .business, where 
the jpssresulting from the want pf such care would fall upon him, 
cast tpo heavy a burden upon the défendant. Ejat under the facts 
and cirçumstances pf this case there was no différence between the 
iwo définitions, and there could haye been no prejudicial error in 
the use of the ope instead of-the other.' An ordinarily prudent per- 
son under cirçumstances, simil^rto those detajled in this évidence 
would have.bee.n the owner an.d. <?perator of a railroad engaged in his 
own business of carrying cattle alpng its line, and any loss resulting 
from the jivaift, of ordinary care ©n, bis part would hâve fallen upon 
him.,; , .„,.' .. . ■. :, ••■; -,-|-,_ , 

It is specifiedas error that the court rçfused to charge the jury: 

"If you belleve from the évidence that ail the delays complalned of In this 
case, oc which oecnrjfed, were delays incident to ordlnary transportatlon, and 
were s^ch as reasonable care and caution on the pai;t of the défendant in 
such traûèportatlDn Justlfléd, you wIU flnd for the défendant," and that it 
instriietèd theni upon this subjéct that' "under this contract It was the duty 
of thé défendant to transport the ftattle with ordinâry care, and to deliver 
them at Qgden without unreasonabl.e d^lay. It is for you td say what was 
a re?isoBable,,8nd what an unreasonable delay. • • • If such delays as 
weré,lnade were consistent wlth thp exercise of ordlnary care on the part of 
the défendant, they would be reâsûiiable." 

The contract exempted the défendant from delays incident to ordl- 
nary transportation. The charge of the court exempted it from rea- 
sonablç delays and from delays consistent with ordlnary care, and 
charged it with liability for ail others. There could hâve been no 
error hère, unless delays incident to ordinâry transpPrtation are un- 
reasonable and inconsistent with ordinâry care. That position is 
clearly untenable. j 

Cpunsel for the défendant complain that the court refused their 
request to inform the juïy that it was the duty of the shippers to 
attend to the stock en route,/to féed and waterit at necessary rest- 
ing places, to notify défendant aind to demand of it to stop at such 
resting places as they deemed necessary, and that if they were nég- 
ligent in selecting such resting places and in providing food and 
water, or if they failed to notify défendant and to demand of it 
to stop at necessary resting placés, and the alleged damages were 
caused by this failure, they could not recoveni But in its gênerai 
charge th^ court gave to the jury the substance of this instruction, 
with thç; g jijgie exception, that it did not inform them that the failure 
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of the shîppers to notify the défendant and to demand of ît that it 
should stop at necessary resting places was fatal to the plaintiff's 
cause of action. It instructed them that it was the duty of the ship- 
pers to furnish food and water to the stock at proper times and 
places, and to this end to avail themselves of such reasonable oppor- 
tunities as were afïorded along the line of the railroad to unload 
the cattle for feed and rest; that if they failed in the discharge of 
this duty, and that failure contributed to the injury of the cattle, they 
could not complain of any want of caré in this regard on the part of 
the défendant; and that they could not complain of any failure to 
stop the cattle for the purpose of unloading to feed and water or to 
rest them to which the agents of the shippers in charge of the stock 
consented. It is not contended that this charge, in so far as it was 
given, was erroneous, but that the court erred because it did not go 
farther and direct the jury that the shippers could not recover in this 
action unless their agent demanded of the défendant that it should 
stop the train of cattle at necessary resting places. Cases may arise, 
they may be conceived, where a failure of the agent of the shipper 
to make such a demand would be fatal to his claim for damages, as 
where, for reasons apparent to the agent, it was necessary to rest 
and feed the stock when they had been confined in the cars much less 
than the 28 hours specified by the act of Congress. But the damages 
sought in this case resulted from delay so great that the confinement 
in the cars en route was more than the period limited by the act of 
Congress. That act charges upon the railroad company transporting 
stock the primary duty of pfeventing their confinement in cars for 
a longer period than 28 consécutive hours without unloading them 
for rest, water, and feed. It was therefore the duty of the défend- 
ant in the first instance to furnish a place and reasonable facilities to 
enable the shippers to unload, feed, and water the cattle before they 
had been confined more than 28 consécutive hours in the cars in 
which it was transporting them along its railroad. Congress imposed 
this duty upon the défendant regardless of the request or notice of 
the shipper. No sound reason occurs to us why the shipper can be 
deprived of his right to recover for damages which resulted from 
the failure of the défendant to discharge the plain duty imposed upon 
it by the law because the owner or shipper of the cattle did not make 
a demand. upon the défendant that it should yield obédience to the 
law. The failure of a shipper to notify or to demand of a railroad 
company that it shall stop a train of stock so that he can water, 
feed, and rest the cattle before they hâve been confined more than 28 
hours is not necessarily fatal in ail cases to his right to recover for 
damages caused by the confinement, if he has in no way requested or 
consented to the continued confinement and transportation of the 
stock. 

The contract provided that the amount to be claimed for each ani- 
mal lost or damaged through the négligence of the défendant in its 
transportation should be adjusted on the basis of the value of the 
animais at Caliente specified in the contract at the time of their ship- 
ment, and this value was $20 for each cow and steer and $5 for each 
caJf. Shortly after the stock arrived at Ogden the plaintifï sold those 
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whjch sUrvîvèd the transportation for $9,348. Tiie défendant re- 
quested the court to mstruct the jury that the plaintiff's damages, if 
any,werethe différence bètweén $9,348 and the value of the cattle 
at Caliente specijSed in the contract, plus any expense incurred in 
bettering their condition after their transportation and before the 
sale. This was hot the true measure of damages, because it deprived 
the plaintifiE of his dght to rècover the damage he sustained from 
the injury to each animal hurtbythe négligence of the défendant. 
Thus.if the négligence of the défendant had killed half of the cattle, and 
the plaihtiff had sold the other half for an amount equal to the aggre- 
gate value of ail the cattle specified in the contract, he would still 
hâve been entitled: to damages for the half that had been killed. The 
true measure of the damages was the différence betw^een the value 
of the cattle atiCalièntc as they would hâve been on their arrivai 
at Ogden if they had been transported with ordînary care, and their 
value at Caliente as they actually were when they arrived at Ogden, 
not exceeding the value specified in the contract, and interest on this 
différence, from the time compensation for the loss was demanded. 
This was: the measure of damages given to the jury for their guid- 
ance, and. there was no error in this instruction or in the refusai ta 
give that requested by the défendant. 

It is contended that the court below erred in that it instructed the 
jury to add to the amount of damages which they found interest 
thereon from November 3-, 1898, and the authorities are cited in 
which it is held that the question whether or not interest upon 
damages for a tort should be allowed is for the jury and not for 
the court. Lincoln v. Claflin, 7 Wall. 132, 139, 19 L. Ed. 106; Lesser 
Cotton Co. v. St. Louis, L M. & S. Ry. Co., 52 C. C. A. 95, 102^ 
105, 114 Fed. 133, 140, 143; But this was an action for the breach 
of a contract to transport live stock over the raiiroad of the défend- 
ant with reasonable care. Nothing less than the actual amount of 
the loss and interest thereoQjfrom the time it was demanded will 
fully compensate the shipper for the breach of the agreement, and he 
is entitled tô full compensation. The gênerai rule is that the plain- 
tifï is entitled to interest upon the damages which he sustains from a 
breach of a contract and this case falls fairly within that rule. There 
was no errof in the charge of the court to the jury to allow interest 
upon the damages, Missouri, Kansas & Texas Ry. Go. v. Truskett, 
104 Fed. 728, 732, 733, 44 C. C. A. 179, 183 ; New York, etc., Raiiroad 
Co. V. Estill, 147 U. S. 591, 622, ii3 Sup. Ct. 444, 37 L. Ed. 292. 

Moreover, if this suit should be treated as an action for damages- 
for a tort rather than for a breach of a contract, the judgment below 
cannot be reversed on accourit bf the error in the charge regarding 
interest. The entire charge of the court concerning the measure of 
damages and the interest upon the damages to be allowed is con- 
tained in a siilgle paragraph, and the bnly complaint of it before the 
jury retired was a gênerai exception "as to the measure of'damages."^ 
No exception was taken to the allowance of interest, nor was the at- 
tention of the coUrt in any way ealled to the question of law relating 
to it. Counsel for the défendant by their silence waived any objec- 
tion to the charge upon this groùnd, and the error in this respect is 
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not hère for our considération. It was indispensable to the présenta- 
tion of it to this court that a spécifie exception should hâve been taken 
which elearly pointed ont to the trial court the error into which it 
had fallen, and thus sharply called its attention to the question of law 
which counsel now seek to présent. Lincoln v. Claflin, 7 Wall. 132, 
139, 19 L. Ed. 106; Cass County v. Gibson, 107 Fed. 363, 367, 46 
C. C. A. 341, 346. 

There are many other alleged errors resulting from the refusai 
of the court to submit to the jury various instructions requested by 
counsel for the défendant. But a critical comparison of thèse re- 
quests with the gênerai charge of the court discloses the fact that, 
so far as they were material and correctly stated the law, the sub- 
stance of them was embodied in that charge. No good purpose 
would be served by setting them forth at length, and farther dis- 
cussion of them is pretermitted. 

Counsel specify as error the ruling of the court wherein it re- 
fused to permit a conductor of a freight train, who had been en- 
gagea in that occupation for 17 years, and who saw the cattle loaded 
at Caliente, to testify to his opinion as an expert in answer to this 
question, "Were said cattle in a good or an unfit condition for 
transportation over the road, and why?" while it permitted him to 
describe to the jury the condition of the cattle which he observed. 
But there was no error in this ruling, because there was no évidence 
that this conductor had ever transported cattle upon any of the 
trains in his charge, that he had ever bought, sold, or handled them, 
or that he had any better knowledge of the fitness of thèse cattle 
for their journey than a juryman might hâve had after their condi- 
tion had been elearly described to him by the witnesses. 

There are many other spécifications of alleged errors in the rul- 
ings upon the admission and rejection of évidence, but none which 
disclose any actual error. For example, a witness who had been 
engaged in handling, buying, selling, and shipping cattle by rail was 
asked how long cattle could be confined in cars without feed or 
water without serious détriment to them, and was permitted to 
answer that question, over the objection that it was immaterial be- 
cause it was the duty of the shipper to see that they rested and 
received water. After a witness had testified to previous trips from 
California to Ogden over the railroad of the défendant with trains 
of cattle, and that Low Kern, a place from which he started with 
one train load, was a little farther from Sacramento and Reno than 
Caliente was, he was permitted to testify, over the objection that 
Low Kern was on a branch line, that the time occupied in making his 
trip from Low Kern to Reno was about 26 hours, for the purpose 
of a comparison of that trip with the transportation in question. 
The déposition of one Wright was taken and filed by the défend- 
ant. On the trial the plaintifï oflfered and read in évidence a portion 
of it. Counsel for the défendant inquired of one of plaintiff's at- 
torneys if he ofïered the first cross-interrogatory in the déposition, 
and he replied that he did not, because he thought it was incom- 
pétent. Counsel for the défendant did not offer the question or its 
answer, and yet the record gravely recites that the court sustained 
126 F.— 6 
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tlïé objection and the défendant excépted,when no offier or objection 
had been made. Error is predicated of this excerpt frcmi the record : 

' "Qi Well, who paid the freight oti the eattle? Dld OOiUstock, or dld you? 
A. I :|iald the freight on the eattle. (Objected to by défendant as to who 
paid thfe„?teight on the stock.) The Court: Let the objection be overniled, 
and the answèr will stand." ; . , 

But no ground or reason for this objection was stated, and the 
objection was not made until after; the question was answered. A 
witness who had been engaged in shipping stock for 14 years, and 
who examined the eattle which are the subject of this controversy 
after they arrived àt Ogden, wsâ àllowed to testify, over the objec- 
tion that be was expressing an opinion and more probably a spécu- 
lation, fehâfehe should say from theîr condition and appearance that 
they had'been badly handled, and perhaps misused, on the cars. 

The foregoing are five spécifications. ôf alleged errors in ruHngs up- 
on testimony taken -serilatim as they àppear in the record, and the 
remainder are of a similar character. The statement of them is ample 
réfutation of the charges of error based upon themi They présent no 
question rwofthyof serious considération or discussion, and the judg- 
ment below is afifirmed. 



MANHATTAN LIFE INS, 00. OF NEW YORK r. WRIGHT. 

(Clrctiit Court of Appeals, Eightti Cireult. November 23, 1903.) 

No.^ 1,875. 

1. EquiTY— JtTRisDiCTioN— Bill to RonBEM. 

A court of equlty Bas jurisdictiota- ôf a suit to redeém property from a 
mortgage after default in the i paiyment of the mortgage debt, and the 
mortgagor has no adéquate reinedy at ilaw, 

2. lNSURA|iiCK— iFORFBITUBB-^FAlLVBE TO PAT PrEMIUM— TiMB EsSENCB OB' 

Aqkbement* , 

The titne Dt payment of a preniliim for insurance is, in the nature of 
the agrëément, of the essence of ' the contract. A stipulation in the poHcy, 
• In a note for the ftremium, ôr In any other Instrument which évidences 
the çontraçt of insurance or a part of it, that the Insurance shail be 
void If ^hç piiemium is not paid on the agreed day, is conscionable, valid, 
and éiiloréeàble. 
8. LoAii— Fl)R¥i!rTcrfii! FOR DelÀy— CoNèKACT for a Penalty. 

TiifiS'ds !not ordlnàrlly of the essence of à contract to rèpay money bor- 
rowed, i;An, âgreement to forfeit;pr,;to,ilose money or property much in 
excess ; of joterest during the delay.çai account of a fpîilure to repay a 
loan çii -thé stipulated day is a contract for a penalty fcir a fallure, to 
pay- nionéyi and Is void, becaùse dômpensatlon is the baslc rule for the 
measur» 0* damages, and Interest iïuringî the delày glves full compensa- 
tion^ ■,:,[:} "!(•■■ •■. ■■■'.!;.■ ; ■.■'■ ■'■::>'■ ':' ■■■:..•;,, 

4. EQUITYT-I?|iCpEiK, P^BSUMPTIVELT CjOfjRBCT. i ■ ,;, 

The And^ng ànd decrce of a coj«rt of equity are presjjmptively right, 
and the:?^ ^âpuid not be dlsturbed Ot mpdified by an .appéllate court un- 
less an 'è'b'vioii^êrror haS intérvenëa' in the applicatiohi6f the law or sobae 
: grave mlfa^ake has been inadeltt the ! considéra tion of the facts. ■' 

5. ABAN»0J!ïMSjkT-^TE8T 18 Intenwto Abandon. ; , , 

The test -jpf abandonment of one'srlghts is the existence or nopexistenco 
of the intént to abandon them. The presumption is that the owner 

'. ''' ^ ■'■•■''! ' ^ __ ■_! —^ Li_L ^ ; . : ■,, ,' I.., 

T 2i Séè IiiSUta;nce, Vol. 28, Cent Dlgi I 891. 
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Intends to préserve them. Acts indicating abandonment are not neces- 
sarily suflaeient to establish it, but are generally only material as they 
tend to prove the intent to abandon. 

6. CONTBACTS— CONSTHUCTION— PrACÏICAIi InTEBPBBTATION DP PakTIBS InDI- 

CATES. 

The practical Interprétation given to their contracts by the parties to 
them while they are eugaged in their performance, and before any con- 
troversy bas arisen concerning them, is one of the best indications of 
their true intent, and courts that adopt and enforce such a construction 
are not liliely to commit serions error. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This is an appeal from a decree to the effect that the complainant below, 
the appellee hère, Kate R. Wright, is entitled to redeem an Insurance policy 
for $5,000 from a mortgage to the appellant, the défendant below, the Man- 
hattan Life Insurance Company, and to recover from the latter $4,239.43, the 
différence between the face of the policy and the amount of two notes made 
by the défendant. This decree is based upon this state of facts: On Decem- 
ber 6, 1897, the plaintifiC held a policy for $5,000 on the life of her husband, 
Thomas W. Wright, which had been issued by the défendant on November 
27, 1889. The annual premium upon this policy was $250. Nine of thèse 
premiums had been paid, and there was a contract In the policy to the effect 
that, in ca,ge it should at any time lapse or be forfeited for the nonpayment 
of any premium under the cireumstances of this case, the company would 
pay as many tenths of $5,000 as there had been annual premiums paid. As 
nine annual premiums had been paid, this was a contract for a paid policy 
of $4,500 if the last premium for $250 was not paid. In this state of the 
case Thomas W. Wright borrowed $350 of the défendant, and for the purpose 
of securlng Its repayment he gave to the company a promissory note payable 
to its order, signed by himself and by the complainant, his wife, the bene- 
ficiary in the policy, whereby they promised to pay to the company $350 and 
interest on November 27, 1898, and assigned their insurance pohcy to It as 
collatéral security for the payment of this loan. They dellvered this note 
and the policy to the company and received the $350, less the Interest upon it 
for one year, which was thus paid in advance. On November 27, 1898, the 
last premlmn of $250 owing upon this policy became due. Wright did not 
hâve the money to pay It, and he applied to the company for a loan of $250 
to enable him to do so. The défendant granted hIs application, loaned him 
the $250 for the purpose of enabling him to pay the premium, and at the 
same time loaned him $21.50 to enable him to pay the Interest In advance foï 
another year on the note for $350. Wright and the complainant gave to the 
company their promissory note for $271.50 for this loan, by which they 
promised to pay It on May 27, 1899, "two hundred seventy-one and ^"/lon 
dollars belng premium due this day on poUcy No. 66263 with interest," and 
agreed that "if this note Is not paid when due the sald policy is void and 
the Manhattan Life Insurance Company Is hereby expressly released from 
any llability, clalm or demand upon or by reason of the sald policy or by 
reason of the law of any state with référence to the surrender for cash or 
paid up insurance, except that this policy may then (within two months) be 
duly surrendered to said company for such sum as may be the custom of 
the company at that time to pay for the cash purchase of similar policies, 
less the amount of this note with interest." Upon the receipt of this note 
the company gave to Wright a receipt for $271.50 premium, on the back of 
which were thèse words and figures: 

"Note gIven on account of premium $ . 

"Cash premium $250. 

"Interest In advance 21.50 

$271.50 
"Not valid unless countersigned by cashier at Home Office. 

"H. D. Farley, OasUier." 



04 126*FEIÎ)ERAL EBPÔKTBR. 

On May 22, 1899, Wright requested the appellant to renew thc note. On 
May 25, 1899, the company declined to do so, but cfEered to accept $100 In 
cash and a new note for $171.50. On June 2, 1899, Wright deeUned thls offer, 
but wrote that he dld not want to hazard hls poUcy, and that In 60 days ha 
would either pay the note In full or pay $100. On June 7, 1899, the company 
offered to accept $50 In cash and two notes, one for $100 due July 27, 1899, 
and the othéi" for $121.50 due September 27, 1899. On June 19, 1899, Wright 
wrote to the Company that he would send thé $50 and the notes on July 1, 1899. 
On June 28, 1899, the appellant wrote -to him that as It had heard nothing 
from him It presumed he did not care to retîve and continue hls policy, whleh 
had lapsed on May 27, 1899. The company retained the policy, and took no 
action to foreclose the mortgage upon it. Neitljer Wright nor the appellee 
ever surrendered or releaaed it to the défendant. Neither of the two notes 
was paid, and on February 25, 1900, Wright dled. The beneflciary, Kate K. 
Wright, preaented the proper proofs of death, and exhibited a bill In equity 
to whlch a demurrer was interposed and overruled and an answer made. 
The case was then tried lipon the merits, and the foregoing facts were dis- 
closed. Thereupon the company contended, among other things, that the com- 
plainant was entitled to no relief (1) because the circuit couri; sitting In equity 
had no jurisdietion of the suit for tHe reason that the complalnant had an 
adéquate remedy at law; (2) béCauSe the policy of Insurance and the rlghts 
of the complalnant thereunder had been lost under the stipulations In the note 
of November 27, 1898, to that effeet, on account of the fallure to pay that note 
when It fell due; and (3) becausé the poUcy and the rights of the insured and of 
the complalnant had been àbandoned by thelr silence and Inactlvity between 
June 19, 1899, and the death Of Wright, on February 25, 1900. 'The court 
below was unable to sustaln thèse contentions, and rendered a decree for the 
complalnant for the face of the policy and Interest, less the amount of the 
notes and interest. 

O. B. Willcox (H. G. Lunt, F. E. ,prooks, Artemas H. Holmes, 
E. L.^apall6, and H. W. Kennedy, on the brïef), for appellant. 
Alfred W. Arrington (F. R. McAliney, on the brief), for appellee* 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
HOOK, District Judge. 

SANBORN, Circuit Judge, after statîng the case as above, delivered 
the opinion of the court. ,; 

Prior to December 6, 1897, the complainant, Kate R, Wright, was 
the beneficiary in a policy of insurance of $5,000 upon which nine 
annual premiums had be^n paid, whereby, by the terms of the con- 
tract, she was entitled to a paid^up policy for $4,500. , She made hçr 
note whereby she proniised to pay $3Sp to the défendant on Novem- 
ber 27, 1898, and she, together witla her husband, the insured, as- 
signée! her policy and her rights thereunder to the company as col- 
latéral security for the pà'ynïent of this note. This aSsîgnment con- 
tained a condition that, if the principal sum and the interest specified 
in the note should be fuUy paid before any default, the assignment 
should become null and voîd. In November, 1899, default was made 
in the payment of the principal sum. The written assignitient of the 
policy as collatéral security for the payment of this note was a mort- 
gage of it. Jones on Chattel Mortgages, §§ 4,.5; Wright v. Ross, 
36 Gai. 414;^ Riper v.Hilliardj. 52 N. H. 209. :■ 

After default in the payment of the amount due upon the note 
the complainant had no, adéquate remedy at law. The title to the 
policy and to the righfs slië ôrice held thereunder had vested in the 
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défendant under the mortgage she had given to it. One of the 
purposes of the bill in this case was to redeem from this mortgage, 
which had never been foreclosed. Upon familiar principles a court 
of equity has ample jurisdiction to entertain a suit for this purpose, 
and after it had obtained jurisdiction for one purpose it had ample 
power to grant adéquate relief to any of the parties to the suit. 
After the default in the payment of the debt secured by the mortgage, 
the complainant had no adéquate remedy at law, and the objection 
that a court of equity had no jurisdiction of this suit cannot prevail, 
because one of the main purposes of the proceeding was to redeem 
from the defaulted mortgage to the défendant. 

The rules of law by which the resuit in this case must be deter- 
mined are neither recondite nor doubtful. They are that the time 
of payment of a premium for insurance is, in the nature of the con- 
tract, of the essence of the agreement. A stipulation in a policy 
of insurance, in a note for the premium, or in any other instrument 
evidencing the contract of insurance or a part of it, to the efïect that 
the policy or the insurance shall become void if the premium is not 
paid on the agreed day, is conscionable, valid, and enforceable. lowa 
Life Ins. Co. v. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 204; 
Life Ins. Co. v. Pendleton, 112 U. S. 696, 707, 5 Sup. Ct. 314, 28 L. 
Ed. 866; Fowler v. Ins. Co., 116 N. Y. 385, 395, 22 N. E. 576, 5 L. 
R. A. 805; Klein v. Ins. Co., 104 U. S. 88, 26 L. Ed. 662; Holly v. 
Metropolitan Life Ins. Co., 105 N. Y. 437, 11 N. E. 507; Manhattan 
Life Ins. Co. v. Myers (Ky.) 59 S. W. 30; Schmertz v. U. S. Life 
Ins. Co., 118 Fed. 250, 55 C. C. A. 104; Behling v. N. W. Nat. Life 
Ins. Co. (Wis.) 93 N. W. 800. 

But time is not ordinarily of the essence of a contract to repay 
money borrowed, and an agreement to forfeit or to lose money or 
property much in excess of interest during the delay on account of 
a failure to pay a loan on the stipulated day is a contract for a pen- 
alty for a failure to pay money, and is void, because compensation 
is the basic rule for the measure of damages, and interest during 
the delav is, under the law, full compensation therefor. Pomeroy's 
Eq.Jur.'(2dEd.)§§449.450. 

The pleadings and the évidence establish the fàct beyond ail con- 
troversy that the note of December 6, 1897, evidenced a loan of $350, 
and that it constituted no part of the contract of insurance. The 
crucial question in this case, therefore, becomes: Was the trans- 
action which resulted in the second note dated November 27, 1898, 
a loan of $271.50, or an extension of the time of payment of the 
premium of $250, which fell due on that day, and hence a modification 
or a part of the contract of insurance ? If it was a loan, the agree- 
ment which the note contained — that, if it was not paid when due, 
the original contract of insurance under which the beneficiary was 
then entitled to a paid policy for $4,500 should be void, except that 
it might be surrendered within two months for such sum as it 
might be the custom of the company to pay for the cash purchase 
of similar policies at that time, less the amount of the note and in- 
terest — was a penalty for a failure to pay money on the agreed day 
and was inefïective. If, on the other hand, this transaction was an 
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extension. ôf the time of paymènt of the premium, and the note evi- 
denced a modification, and hence became a part of the contract of 
Insurance, then the agreement for the forfeiture of a part of the 
vahie of the policy for a failure to pay thé premium on the new pay 
day waS valid and enforceable, because time is of the essence of 
contracts for the payment of premiums, and interest does not fairly 
compensate for delay in their payment. 

^ In support of the contention that the transaction was a modifica- 
tion of the contract of insurance and an extension of the time of 
payment of the premium, it may be cogently urged that as the con- 
dition of forfeiture in the note is void, if the obhgation évidences 
a loan, and valid if it indicates an extension of the time of payment 
of the premium, the presumption must be that it évidences the latter, 
because courts will présume that parties made a valid, rather than 
an inyalidj agreement. Much of the force of this presumption is, 
however, withdrawn by the fact that the parties inserted a similar 
provision for a forfeiture of a part of the value of the policy in the 
note of December 6, 1897, which évidences the loan of the $350, 
where this provision is unquestionably void. 

Another strong indication ; that the transaction was an extension 
of the time ;0f payment of tbè premium, rather than a loan, might 
be found in the récital in the note that the $271.50 is the "premiumi 
due this day on PoHcy No. 66263," were it not for the fact that 
the évidence conclusively demonstrates that this récital was not true, 
and that at least $21.50 of the amount of the note was money loaned 
to pay the interest in advance for one year on the loan of $350. On 
the other hand, the $350 was money loaned. It was not premium. 
Therefore the interest on it was not premium, and tbere is no escape 
from the conclusion that the $21.50 which paid this interest for a year, 
which the Wrights borrowed of the défendant and agreed to repay 
to it by their note of November 27, 1898,: was money loaned, and the 
promise to repay it was no part of the contract of insurance. The 
note of Noveiriber 27, 18^, therefore, evidenced a loan of at least 
$21.50. Did it also évidence an extension of the time of payment of 
the premium due on that day ? 

The gênerai rulè is that a, promissory note given for a debt is 
évidence of the indebtedness, that it does not constitute payment of 
it, and that the debt continues to exist. Nevertheless, the creditor 
may agrée to accept the note in payment of the debt, and then the 
debt is paid and a hew debt is created. When this insurance Com- 
pany received the note for $271.50 from the Wrights, it issued to 
them the following letter and receipt : 

"OfBce of the Manhattan Life Insurance Company, 

"66 Broadway, New York. 11/25. 

"Dear Sir: Tour favor wlth enclosures in payment of premium on policy 
No. 66263 due 11/27, 1898, is received. J, H. Griffln, Jr., Asst. Sec'y." 

"Xhe Manhattan Life Insurance Company. 

"New York, Nov. 27, 1898. 

"Received $271.50/100 premium due this day on policy No. 66263, on Ufe of 
T. W. Wright. Wm. C. Frazee, Secretary." 
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On the back of this receipt were thèse words and fàgfures : 

"Note given on acet. of premium ? — . 

"Cash premium $250. 

"Interest in advance 21.50 

$271.50 
"Not valid unless countersigned by cashier at Home Office. 

"H. D. Farley, Cashier." 

If this note was given to extend the time of payment of the premium, 
and not for money loaned, and then applied to its payment, why 
did the cashier of the company refrain from entering the $250 in 
the blank on the back of the receipt for such a note, and insert it 
in the blank for a cash premium? The practical interprétation given 
to their contracts by the parties to them while they are engaged in 
their performance, and before any controversy has arisen concerning 
them, is one of the best indications of their true intent, and courts that 
adopt and enforce such a construction are not Hkely to commit serions 
error. Fitzgerald v. First Nat. Bank, 114 Fed. 474, 478, 52 C. C. A. 
276, 280; Schofield v. Bank, 97 Fed. 282, 38 C. C. A. 179; Publishing 
Co. v. Swift, 97 Fed. 290, 296, 38 C. C. A. 187, 193 ; Leavitt v. Invest- 
ment Co., 54 Fed. 439, 4 C. C. A. 429; Toplifif v. Toplifî, 122 U. S. 
121, 131, 7 Sup. Ct. 1057, 30 Lf. Ed. iiio; City of Chicago v. Sheldon, 
9 Wall. 50, 54, 19 L. Ed. 594. 

The letter and receipt are persuasive and cogent évidence that when 
the note was given both parties interpreted it to be, not a promise 
to pay the premium at a later date, but a promise to repay a loan of 
$271.50, the proceeds of which had paid the premium at the time it 
was due, together with the interest in advance upon the earlier note 
of $350. Moreover, while the insurance company in its pleading dé- 
nies that this note was^ccepted in payment of the premium, its orig- 
inal answer to the averment in the bill that it was given for a loan 
was an admission in thèse words : "That the said Thpmas W. Wright 
appHed to the défendant company for a loan of two hundred and 
fifty ($250.00) dollars with which to pay said premium, and that said 
application was granted upon condition that the complainant and the 
said Thomas W. Wright exécute and deliver to this défendant their 
joint note, in the form, and with the terms and conditions, desired 
by said company, for the sum of two hundred and seventy-one dol- 
lars and fifty cents ($271.50), with interest thereon at six (6) per cent, 
per annum, and that the difïerence between the amount of the said 
note and the said sum of two hundred and fifty dollars ($250.00) 
was termed advance interest, to be paid for said loan." In its amend- 
ed answer it denied that the $21.50 was "a bonus termed advance in- 
terest to be paid for said loan, nor was the same advance interest 
upon said loan," and averred that it was interest on the prior loan of 
$350. In the light of thèse answers and of the writings at the time 
the note was delivered, the conclusion that the parties to this trans- 
action construed it to be a loan, and not an extension of time for 
the payment of the premium, is neither baseless nor irrational. 
When the payment was given, the beneficiary had the right without 
the payment of the tenth premium which fell due on that day to a paid 
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policy for $4,500, and this right and the policy which evidenced it 
were mortgaged for only $350. A construction of the transaction of 
November 27V 1898, which would place this right and policy at the 
risk of entire or serions loss from the failure to pay $250 on a day 
certain, when the payment of that sum in no way conditioned the 
right to the policy for $4,500, is more unreasonable and contrary to 
the ordinary course of business than one which mortgages or pledges 
the right and the policy to secure the payment of a loan of $271.50, 
and leaves them subject to rédemption after a default in payment at 
the time specified. 

The court below found that this transaction was a loan, and not an 
extension of the time of payment of the premium. The légal pre- 
sumption is that the finding and decree of a court of chancery are 
right, and they should not be disturbed or modified by an appellate 
court unless an obvious error has intervened in the application of 
the law, or some grave mistakè has been made in the considération 
of the facts. Stearns-Roger Mfg. Co. v. Brown, 114 Fed. 939, 943, 
52 C. C. A. 559, 563; Kinloch Tel. Co. v. Western Electric Ce, 113 
Fed. 659, SI C. C. A. 369; National Hollow Brake-Beam Co. v. 
Interchangeable Brake-Beam Co., 106 Fed. 693, 716, 45 C. C. A. 
544, 567; Mann v. Bank, 86 Fed. 51, 53, 29 C. C. A. 547, 549; Tilgh- 
man v. Proctor, 125 U. S. 136, 8 Sup. Ct; 894, 31 L. Ed. 664; Kim- 
berly v. Arma, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Furrer 
V. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821, 36 L. Ed. 649; Warren 
V. Burt, 58 Fed. loi, 106, 7 C. C. A. 105, iio; Plow Co. v. Carson, 
•72 Fed. 387, 388, 18 C. C. A. 606, 607; Trust Co. v. McClure, 78 
Fed. 209, 210, 24 C. C. A. 64, 65; Exploration Co. v. Adams, 104 
Fed. 404, 408, 45 C. C. A. 185, 188. 

In view of the fact that it is more in accordance with the usual 
course of business and more rational for parties to make a loan to 
pay a premium of $250, and to mortgage or pledge the right to a 
paid policy of Insurance for $4,500, which is not conditioned by the 
payment of the premium, thereby retaining the right to redeem after 
default, than it is for them to promise to pay the premium at a later 
day, and to put the right to the insurance at the risk of entire or 
serious loss if the promise is not fulfiUed on the exact day fixed, in 
view of the fact that at least $21.50 of the $271.50 secured by the 
note in question was certainly money loaned, arid in view of the fact 
that ail parties to this transaction, and especially the insurance Com- 
pany, interpreted it to be a loan when the note was delivered, as is 
evidenced by the receipts of the défendant and by its answer to the 
bill, the finding and decree of the court below upon this issue is 
amply sustained by the évidence, and there is nothing in the record to 
lead to the conclusion that it has either mistaken the facts or erred 
in the application of the law; Indeed, the évidence leads our minds 
to the same conclusion which was reached by the learned judge who 
considered it in the circuit court. 

Nor does the record seem to us to establish the défense that the 
complainant or Thomas W. Wright, her husband, ever abandoned 
their rights under the policy in hand. The test of abandonment is 
the existence or nonexistence of intent to abandon. Acts indicating 
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abandonment are not always sufRcient to establish it, and are gener- 
ally material only as they tend to prove the intent to abandon. Sax- 
lehner v. Eisner & Mendelson Co., 179 U. S. 19, 31, 21 Sup. Ct. 7, 
45 L. Ed. 60; Dawson v. Daniel, 7 Fed. Cas. pp. 215, 216, No. 3,669; 
Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 186, 16 Sup. Ct. 
1002, 41 L. Ed. 118; Moore v. Stevenson, 27 Conn. 13; Livermore 
V. White, 74 Me. 452, 43 Am. Rep. 600; Judson v. Malloy, 40 Cal. 
299; Hickman v. Link, 116 Mo. 123, 22 S. W. 472. The presump- 
tion is that the owner of property or of rights to property intends 
to préserve them, because this is the usual purpose of such owners. 
The burden is on him who allèges abandonment to clearly establish 
the intent to abandon by évidence sufficient to overcome this nat- 
ural presumption. The insurance Company failed to bear this burden 
successfully. The record is barren of évidence that the complainant, 
the beneficiary in the policy, ever had any intention, or ever did any 
act evidencing an intention, to abandon her contract of insurance 
or her rights under it. And while her husband, Wright, failed to pay 
the notes, and was notified by the insurance company on June 28, 
1899, about eight months before he died, that it presumed that he did 
not care to revive and continue his policy, which had lapsed, and he 
never took any farther action concerning the policy or the notes, 
nevertheless, inasmuch as the fact that the policy had not lapsed, but 
ail the premiums upon it had been paid, and inasmuch as in one of 
his letters to the company dated June 2, 1899, he wrote, "Now, gentle- 
men, I don't want to hazard my policy," and inasmuch as the com- 
pany never took any proceeding to foreclose its mortgage upon the 
contract of insurance and upon the rights of the insured or of the 
beneficiary thereunder, this évidence does not convince that Wright 
ever intended to abandon his policy or the rights in equity which he 
was entitled to enforce thereunder. 

The conclusions which hâve now been reached, that the transaction 
of November 27, 1898, was a loan, and not a modification of the 
contract of insurance, and that the complainant and her husband never 
abandoned their rights under their original policy, render the other 
questions which hâve been exhaustively discussed by counsel for the 
respective parties in their briefs and arguments immaterial to the 
détermination of this case, and compel an affirmance of the decree 
below. 
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(Circuit Court of Appeals, Nlnth Circuit October 5, 1903.) 

No. 949. 

1. FiDELiTT Insurance— Représentations bt Employer— Atjthoritt of Of- 

FICER TO BiND CORPORATION. 

The board of directors of plaintlff corporation, whose meetings were 
tield in New Yorlt, passed a resolution requiring the gênerai manager 
and the assistant treasurer, both of whom were in the state of Washing- 
ton, where the business of the company was conducted, to procuré surety 

If 1. Pidelity insurance, see note to American Oredit Indemnity Co. v. Wood, 
19 C. C. A. 273. 



90 126 FjBPBBAL REPORTEE. 

bonds at the expense oftte, Company, and they were so procured; that 
of the assistant treasurer beïnç issued on a statement signed In the name 
of tlle eoinpany by the geiiferai manager as guch, and which was referred 
to In the bond as having been furnisbed by plalntiff, and as one of the 
inducements for the exécution of the bond. At the expiration of the 
term, requests for further statements or certificates f rom the employer 
were sent to the oflScers insured, whlch were fllled ont by the auditor 
of the Company In Its name, and retumed, on which renewal certificates 
were issued. The auditor's éertlflcate thàt the account of the assistant 
treasurer had been examlned eaeh month and found correct, etc., was in 
factuntrue- EeU, In an action against the surety company to recover 
for a défalcation of the assistant treasurer, that the auditor's certiflcate 
was propèrly admitted in eVIdence, and the jury were corrëctly charged 
that if the fact of Its exécution -fras known to the gênerai manager, who 
was'àa cliarge of plaintiff 's , business, of which there was évidence, it 
was blndi^og on the plalntlff, although the auditor may not hâve been 
authojrized, by virtue of his officiai position, to malse the same; plaintiff 
being chargeable with notice from the récitals therein that the original 
bond was Issued upoh a statement made in its behalf, and bound to 
linow on what représentations the renewals were made. 

8. Samb— Défenses to Liabilitt— Undisclosed Relation of Employé to 
Employer. 

If in fact an offlcer of a corporation whose fldellty is Insured sustained 
other relations to the company than those indicated in its statement on 
whlch the bond was executed; and which were essentially différent, and 
Involvèd the receipt and expenditure of the employer's money, the failure 
to disclose such relations is a défense to liability of the surety company 
on Its bond. 

8. Appkal—Rbvtew— Questions not Raised in Trial Court. 

■Whçrè évidence In support of a défense was Introdueed without ob- 
jection, an objection to the charge relating to such défense on the ground 
that It was hot admissible nnder the pleadings cannot be made for the 
flrst time In the appellate court 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

This Is an action brought upon a policy of, fldellty insuranee taken out by 
the plaintiff In error upon Its secretary and treasurer, Allen Bell. The 
plaintiff in error, while it was a corporation of the state of Washington, had 
but three persons in that state offleially connécted with Its business. Thèse 
were Charles Power, the gênerai manager; Allen Bell, the secretary and as- 
sistant treasurer; and E. D, Manning, the; auditor. The board of trustées 
of the corporation, by resolution at a meeting held in New York, directed 
that surety bonds be procured by the gênerai manager and the assistant 
treasurer in the sum of $10,000 each, and that the premlums theref or be 
paid by the company. The policy upon which the action was brought was 
issued upon a statement made at Seattle on July 11, 1899, on behalf of the 
plaintiff in error, and signed in its name by Charles Power under the officiai 
tltle of the gênerai manager. The statement set forth that the assistant 
treasurer had been in the service of the company since February 7, 1899, and 
that he had satlsfactorily conducted the dutles of hIs office, and had kept his 
accounts faithfully and without default, and that when last examined or 
audlted by the auditor of the company, on July 1, 1899, ail the accounts of 
his office were found in every resi)ect correct up to date. The policy reclted 
that this statement had been furnlshed "relative to the duties, responsibilities 
and check to be used upon the employé In such position and other matters," 
and that in considération of the sum of $50 paid as premium for the period 
from June 1, 1899, to June 1, 1900, "and upon the faith of the statement as 
aforesald by the employer, it Is agreed and declared," etc. Shortiy before 
the policy explred by the limitation of its term, the défendant In error ad- 
dressed a communication to Bell, notifying him that the policy would expira 
on the Ist of June following, and requestlng him to hâve the certifl'jate, a 
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form of whlch açcompanled the letter, fllled In and slgned by his employer, 
and forwarded to the agents of the défendant in errer, upon whlch a renewal 
recelpt would be sent. The certiflcate was accordingly fiUed in and signed in 
the name of the "Issaquah Coal Company, Employer, by B. D. Manning, 
Auditor," and was sent as directed. The certiflcate certified "that on the 
first day of each month of 1900 the books and accounts of Mr. F. A. Bell, 
Treas. in our employ as Secty. & Asst. Treas. were examlned by us and we 
found them correct in every respect, and ail moneys handled by him ae- 
counted for. He has performed his duties in an acceptable and satlsfactory 
manner and we know of no reason why the guarantee bond should not be 
continued." Upon this certiflcate the pollcy was renewed for a year from 
June 1, 1900. At the end of that period a similar notice was sent to Bell, 
and in answer thereto a similar certiflcate was returned to the company, 
signed and executed as before, and thereupon the policy was renewed for the 
year beglnning June 1, 1901. By the by-laws of the plaintlff in error, Man- 
ning, the auditor, was glven full charge of ail books and accounts of the 
Company relatlng to receipts and dlsbursements, and it was made his duty 
to enforce the System prescribed for keeping the same, and to check and 
examine the retums of ail ofBeers and employés as often as once a month, 
and see that proper returns were made of ail receipts on account of tho 
company's business, and that correct vouchers were turned over to him for 
ail dlsbursements for any purpose. It was shown upon the trial that 
Manning's certifieates were false; that he dld not, in fact, at any time during 
Bell's incumbency in office, check or compare his cash on hand with the 
figures of the cashbook, or investigate the vouchers credited on the cashbook, 
to ascertaln whether they had in fact been paid. There was no évidence 
tendlng to show collusion between him and Bell. The défendant In error, 
among other défenses, relied on the falslty of Manning's certifieates to de- 
feat recovery upon the policy. The court instructed the jury that If they 
found that the plaintifC in error, in order to Induce the défendant in error 
to renew the obligation, certified to the statement contalned in Manning's 
certiiicates, when in fact thosç statements were untrue, it would be a défense 
as to any défalcation for the respective periods covered by the renewals, and 
charged as follows: 

"In this connection, gentlemen of the jury, it is proper for me to say that 
the évidence shows aflirmatlvely that the défendant company dld not apply 
to the plaintifC corporation dlrectly for this certiflcate préviens to either 
cne of thèse renewals. But there is évidence tendlng to prove that such a 
request was made by the défendant company to Mr. Bell hlmself to procure 
n certiflcate of that kind, and there Is évidence tendlng to prove that the 
certiflcate set out in the answer — the two certifieates set out in the answer 
were signed by Mr. Manning (that Is, that Manning made those statements 
and fllled the blanks, and signed the corporate name by hlmself as auditor), 
and that thèse two certiflcates afterwards came Into the possession of tha 
défendant corporation; and there is évidence for you to consider to the efCect 
that the défendant corporation and Its oiHcers consldered that certiflcate, and 
relied upon It as true, and as beiag a certiflcate eomlng from the plaintifC cor- 
poration. Now, it is disputed that Mr. Manning had authorlty to act for the 
plalntiff company in slgning Its name to such a certiflcate as that, or to Issufi 
any sucli certiflcate, and the question is to be consldered by the jury, in the 
light of ail the évidence, whether Mr. Manning was authorized to act for 
the company In making that certiflcate; and his authorlty in the matter is 
to be consldered with référence to what the corporation, or its gênerai agent, 
Mr. Power, may hâve done in référence to holding him out as an authorized 
agent of the company in that regard. If there was no express authorlty glven 
to Mr. Manning to act in this regard before he dld act, and yet, If he made 
the certiflcate with the knowledge of Mr. Power, and it went to the company, 
and they issued their renewal bond, or entered into a contract contlnulng 
the original obligation for another period, relylng upon that certiflcate, and 
Mr. Power, for the company, accepted that renewal contract in thé full light 
of knowledge that It had been Issued, and that the défendant relied upon a 
certiflcate signed only by Manning, then, as a matter of law, there would 
be Implied authorlty glven to Mr. Manning to make the certiflcate. 
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"The question Is submitted to the jury to détermine, In the Ught of ail the 
testlmony, what knowledge Mr. Power actually dld bave. You wlll eonsIdeS 
this in connectiOii wlth his déniai of any knowledge, and In connection with 
ail that appears wlth référence to hIs position — of being in a position where 
he must necessarily hâve possessed such knowledge. I mean, by 'his posi- 
tion,' representlng the company — representlng his own company and dealing 
with this défendant company — ^In vlew of any knowledge which the évidence 
shows afflrmatively that he possessed in regard to the requirements of the 
défendant company in making thèse contraets, and wlth référence to knowl- 
edge which he possessed, and which must necessarily hâve been in contem- 
plation when he accepted the renewal contract. 

"If, as a matter of fact, Mr. Manning never was authorlzed to make thèse 
ccrtificates, and if it was unknown to Mr. Power, or the gênerai offlcer of 
the corporation — Well, I wlll leave that out, because there is no évidence 
that anybody except Mr. Power had anythlng to do wlth this transaction. 
He was the fully authorlzed agent of the corporation. 

"Now, If there Is no évidence, or not sufficlent évidence, that Mr. Power 
had knowledge in regard to this certlflcate when he accepted the bond, then 
this défense as to thèse two periods must fail, because it Is only In case the 
Jury can flnd from the évidence in the case that the corporation itself acted 
to mlslead the défendant that the défense Is a lawful défense." 

Walker & Munn, for plaintiflf in error. 

Preston, Carr & Gilman and James B. Murphy, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The plaintifï in error earnestly contends that the trial court erred 
in admitting the Manning ccrtificates in évidence, and in instructing 
the jury as it did concerning the efifect thereof ; and it urges that thèse 
ccrtificates were not the ccrtificates of the plaintiiï in error, that Man- 
ning was not an executive officer of that company, that he was but 
a bookkeeper and accountant, that he was in a position subordinate 
both to Power and to Bell, and that the évidence shows that it was at 
Bell's spécial instance and request that the blank forms furnished 
by the défendant in error were filled in by Manning, and sent as 
ccrtificates to the défendant in error; and it urges that the plaintifï 
in error was not responsible for thèse ccrtificates, and was not aware 
of their existence. It invokes the doctrine of American Surety Co. v. 
Pauly, 170 U. S. 133, 18 Sup. Ct. 563, 42 L. Ed. 987, in which the 
Suprême Court held that a bank président is not, by virtue of his 
office, empowered to make such a certificate concerning a cashier 
of the bank, and that a certificate so made by a bank président in the 
absence of express authority cannot bind the bank or defeat recovery 
upon such a policy of fidelity insurance; and it relies, further, upon 
the fact that there is in the case at bar no récital in the policy, or the 
renewals thereof, referring to the Manning ccrtificates or any similar 
ccrtificates, or making the same a part of the insurance contract. We 
think the présent case is in essential features distinguishable from the 
Pauly Case. In that case the insurance was not obtained by the 
bank, but it was obtained, and the premium therefor was paid, by the 
cashier. In order to obtain the policy, the cashier produced and prof- 
fered to the insurance company the statemènt of the bank's président. 
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It was shown that in the défalcation of the cashier the président 
coUuded. The policy, by its terms, made no référence to the state- 
ment of the président. It was shown that the board of directors of 
the bank had no knowledge of the issuance of the certificate by the 
président, and that they did not authorize the same. The court held 
that the issuance of such an instrument was not within the scope of 
the ordinary duties of the président of a bank, and that the certificate 
was a gratuitous commendation of one individual by another indi- 
vidual. The plaintiff in error cites also the case of United States 
Fidelity & Guaranty Co. v. Muir, 115 Fed. 264, 52 C. C. A. 56, but in 
that case the bond contained no référence whatever to the written 
application or the employer's statement. A bank cashier applied for 
the bond, and accompanied his application with a statement signed by 
the président of the bank. The président had no spécial authority to 
make the statement, and none of the directors knew of it, or was 
charged with knowledge of it, until after the action was brought on 
the bond. The court, following the Pauly Case, held that, the bank 
not having made or authorized the statement, it could not be inter- 
posed as a défense. In the case at bar the policy was procured by, 
and the premiums were paid by, the plaintiff in error. Power, its 
gênerai manager, was required by the corporation, at the same time 
that the poHcy was obtained, to procure a policy insuring his own 
fidelity as manager. When his annual policy expired, renewals there- 
of were obtained in the same manner as renewals were obtained of the 
policies insuring Bell's fidelity. It sufîiciently appears from the rec- 
ord, we think, that for thèse renewals the same kind of notice was 
sent to Power that was sent to Bell. There was évidence tending to 
show, and sufGcient to go to the jury, that Power knew that Manning 
signed, on behalf of the company, for Bell, the same kind of certificate 
that he signed for him. We think the case must be ruled by the dé- 
cision of the Suprême Court in Fidelity & Deposit Co. v. Courtney, 
186 U. S. 342, 22 Sup. Ct. 833, 46 L. Ed. 1193. In that case the bond 
insured the fidelity of one McKnight, an ofîEicer who was first vice 
président, and later président, of a bank. Before renewing it, the 
insurance company addressed a letter to the cashier of the bank, in 
response to which the latter wrote, assuring it that McKnight had, 
up to that time, performed his duties in an acceptable and satisfactory 
manner, and that he (the cashier) knew of no reason why the bond 
should not be continued. It was contended that thèse letters were 
erroneously excluded by the trial court on the ground that it had not 
appeared from the évidence that there was spécial authority from the 
board of directors to the cashier to write the letter which he wrotf;, 
and that the court erroneously refused to permit the insurance com- 
pany to prove by circumstantial évidence that the board of directors 
selected the bondsmen of McKnight and paid the premium for the 
bond, and that the cashier was acting in this matter with the knowl- 
edge and for the benefit and with the approval of the board of direct- 
ors. Concerning this contention, the Suprême Court said : 

"We are constralned to the conclusion that error was committed In re» 
Jectlng the évidence referred to In the foregoing contention. It was compé- 
tent for the défendant to show that the bank had concerned itself In and 
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about the obtaining of the bond and renewals In such manner as to cause the 
transaction to become, in effect, the business of the bank. The bank had 
notice from the ternis of the original bond that it was Issued in rellance 
upon statements and représentations made on its beliàlf to the suréty Com- 
pany, and that, in the ordlnary course, renewals, whlch were to be optional 
■wlth the surety company, might also be based upon further statements to 
be made on behalf of tlie bank. Thus, in thje original bond It was reclted 
that 'the said employer bas delivered to the company a certain statement, it 
being agrêed- ând understood that such statement constltutes an essential 
part of the contract hereinaf ter expressed.' It was a reasonable and proper 
precauti(^n, in anticipation of a deslred renewal, to propound tbe Inquiriea 
which were submitted by the surety company. The inqulry was, contalned 
In a written communication 'addressed to the bank, it was recejved by the 
bank, and it tc'as proper to piresume that it was delivered to tbé officiai who 
made reply thereto by authority of the bank; he being the executlTe offlcer 
who was charged wlth conducting the correspondence of the bank. "We 
thlnk the aiaking of the certlflcate was an act done in the course of the 
business 6ï the bank, by an agent deallng wlth the surety company for and 
on behalf àt the bank. It dld not purport to be, nor was It designed to be, 
the mère personal représentation of the indlvidual who fliled the office of 
cashier, but it was an officiai act performed on behalf of the bank. The 
information soliclted was such as was proper to be asked of and communi- 
cated by the bank, and, as the renewal was presumàbly made upon the faith 
of the statements contalned in the certlflcate, the bank ought nOt to be heard, 
whlle seeklng to obtaln thé beneilts of the stipulations agreèd to be performed 
by the surety, to deny the authority of its offlcer to make the représentations 
which induced the surety to again bind Itself to be answerable for the faith- 
ful performance by McKnight of the duties of hls employment." 

It is true that the présent case differs from the Courtney Case, in 
that there is no évidence in, the record showing that the board of 
trustées of, the plaintifï in error selected the bondsmen of Bell, or that 
the auditor acted in the matter with their actual knowledge or ap- 
proval, and there is no évidence to show that they ever knèw hefore the 
commencement of the action that the renewals had bcen made upon 
certificates signed by the auditor. But in this case, as in the Courtney 
Case, they must hâve known, frorq the terms of the original bond, that 
it was issued in reliance upon a statement made on behalf of their cor- 
poration to the surety company, and that, in the ordinary course, 
renewals must also be based upon further similar statements. We 
hâve before us the peculiar case of a corporation claiming to be a 
corporation of the state of Washington, yet having its board of 
trustées and the meetings thereof in a distant state, and leaving ail 
its business in the state of Washington in charge of a gênerai man- 
ager. By a resolution the board directed that the gênerai manager 
and the assistant treasurer procure bonds at the expense of the com- 
pany. They thereby committed to those officers thé matter of the 
procurement of the bonds. When the plaintifï in error received the 
policy in question, it had notice, from the terms thereof, that in its 
corporate capacity it had delivered to the insurer a statement in writ- 
ing relative to the duties, responsibilities, and check to be used upon 
its employé in said position and other matters. It thereby became 
chargeable with notice of everything that the statement contained. 
Among the other matters set forth therein was the représentation that 
the accounts of the secretary and assistant treasurer had on July i, 
1899, been audited and found correct, and that at that date he was not 
in default. It must hâve known that, in the ordinary course of busi- 
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ness, the renewals must necessarily hâve been based upon sitnilar 
statements made in their behalf relative to the duties, responsibilities, 
and check to be used upon Bell, and the condition of his accounts. It 
is true that the first statement was signed by the gênerai manager, 
whereas the subséquent statements were signed by the auditor. But 
in each instance they were signed in the name and on behalf of the 
corporation. Having notice that the bond vi^as issued in the first 
instance upon a statement made in its behalf, it became the duty of 
the corporation thereafter to inquire of and to know upon what state- 
ments the renewals were made. It is to be noted that there is no 
affirmative évidence in the record that the plaintifï in error did not 
hâve actual knowledge both of the original statement of its manager 
and the subséquent statements of its auditor, upon which the policy 
and the renewals were issued. The record is silent upon that subject. 
It is fairly inferable from the évidence that the employer's statement 
upon which the bond of Power, as manager, was issued, was made by 
Manning, the auditor. There was no other officer who could hâve 
made it. Mr. Power knew that the two bonds were issued at the 
same time, and that they expired at the same date. The renewal 
notices were lodged in the gênerai office of the company at Seattle, 
and, while it is probable that they were there placed in the possession 
of Mr. Bell, Powers must hâve known that the renewal certificates of' 
both were signed by Manning. Thèse certificates were mailed to 
Manning at the mine, to be signed by him there, and were thence 
mailed by him-, addressed to the Issaquah Coal Company, at its gênerai 
office at Seattle. Power testified, it is true, that he knew nothing 
of thèse certificates that were signed on behalf of Bell, but we think 
the évidence discloses facts sufficient to justify the submission of that 
question to the jury. If so, we can find no error in the instructions of 
the court. In Guarantee Co. v. Mechanics', etc., Co., 183 U. S. 402, 
22 Sup. Ct. 124, 46 L. Ed. 253, the statements required to be made 
were made on behalf of the bank, and the président acted for the 
bank in so doing. The bonds were procured by the bank, and the 
bank paid the premiums. The court held that there could be no doubt 
that the bank was responsible for the représentations of its président 
in procuring the contracts of indemnity, and that the représentations 
made in the déclaration on which the cashier's bond was issued were 
clearly misrepresentations. 

Error is assigned to the instruction of the court to the jury as fol- 
lows: 

"The court further instructs you that tbe défendant in this action, by Us 
written obligation in évidence, undertook to guaranty the fidelity of Mr. Bell 
as secretary and assistant treasurer, and did not undertake to guaranty his 
fidelity in any other capacity; and if Mr. Bell sustained any relation to the 
plaintifC In this action at the time the bond was written, other than that of 
secretary and assistant treasurer, it was the duty of the plaintiff to disclose 
such relation; and if you find from the évidence in this action that, at the 
time the bond in question was written, Mr. Bell was the sales agent of the 
plaintiff, as well as secretary and assistant treasurer, then I instnict you 
that it was the duty of the plaintifC to disclose that fact to this défendant; 
and If you flnd that Mr. Bell's position, and the fact of his being sales agent, 
added to Ms temptations or responsibilities in such a way as to increase the 
obligation of this défendant upon its bond, then I instruct you that, as a 
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matter of law, the défendant Is rèleased, and your verdict should be In Ita 
favor." ■■■,.';■;;> 

This instruction was based upon the contention of the défendant in 
error that the original atatement made by Power on behalf of the cor- 
poration concerniilg the office and duties bf Bell was false, in that it 
failed to show that Bell, in addition to holding the offices bf secretary 
and assistant treasurer, was also a salesttiân for the company, and in 
that capacity received atid expended considérable sums of money. 
The employer's statemeht to the défendant in error contained no 
référence to his duties as salesman. ït was shown in the évidence 
that he was such salesman, and that he sold coal to "failroads, steam- 
boats, and steamships, and to manufacturing plants around town, and 
sold coal locally"; that Sales were made largely on his Personal 
efforts, and with the assistance of others whom he erigaged for that" 
purpose; and that his average monthly expenses for selling coal were 
about $300 a month, which he spent on the streets and in the neigh- 
borhood of Seattle in his efforts to procuré sales of COal. The plain- 
tiff in error contends that the charge was not justifièd by the plead- 
ings, but the record shows that the évidence was introduced without 
objection, and the point that it was not warranted by the pleadings is 
made for the first time in this court. We thinic the objection cornes 
too late. Chicago Terminal Transfer Co. v. Stone, 118 Fed. 19, 55 
C. C. A. 187; Jones v. Meehan, 175 U. S. i, 20 Sup. Ct. i, 44 L. Ed. 
49. Nor do we find error in the instruction. If in fact the officer 
whose fidelity was insufed sustained other relations to the company 
than those indicated in thè employer's statement — ^relations essen- 
tially différent from those that were indicated, and which involved the 
receipt and expenditure of the company's money — the insurer was en- 
titled to be informed thereof. Home Savings Bank v. Traube, 6 Mo. 
App. 221. 

One of the défenses relied upon by the défendant in error was that 
the original statement upon which the bond in suit was issued stated 
falsely that Bell was not in arrears in his accounts on July i, 1899. 
To sustain that défense, évidence was introduced showing a considér- 
able balance against Bell on an accbunt kept on the ledger of the 
plaintiff in error in the name of F. A. Bell, agent. It was a ledger 
account on the gênerai ledger of the company kept at the mine, show- 
ing sales of coal made at the mine by Bell. Error is assigned to the 
instruction of the court by which the jury was permitted to find that 
if the statement made in the original employer's statement was untrue, 
and was known to the employer to be untrue at the time when made, 
and if the défendant in error relied thereupon, there could be no re- 
covery. It is contended that this instruction was erroneous, for the 
reason that there was no évidence tending to show that Bell was in 
any way personally liable on the account so referred to. The évi- 
dence in the record does not very clearly show the relation of Bell 
to that account. Power testifîed that the account in the name ol 
F. A. Bell, agent, was so kept for convenience only, and that there 
was no Personal liability against Bell unless he collected the money. 
Said the witness : "We held him responsible for ail money collected' 
on that account, but for nothing else." Bell had no connection witb 
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this account after October i, 1901, but at the time of the trial there 
was still a balance of $4,900 débit thereon, notwithstanding that at 
that time accounts not eonsidered worth carrying had been charged 
off the same. Bell testified that he had eonsidered that he was pe- 
cuniarily liable on that account until Power, on the witness stand, 
testified to the contrary. From the évidence in the record, we are 
not able to see that this account carrying an apparent balance against 
Bell did not on June i, 189g, indicate to some extent, at least, a real 
liability to the company, or that the court erred in submitting the 
question, as it did, to the jury. 
The judgment is affirmed. 
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EMPIRE STATB-IDAHO MINING & DEVELOPING CO. v. HANLET. 

(Circuit Court of Appeals, Nlnth Circuit. November 9, 1903.) 

Nos. 848. 933, 934. 

1. Pbbliminart Injunction— Dissolution bt Final Decreb. 

A temporary injunction ceases to be effective on the entry of a final 
decree in the cause. 

a Mines— RiGHT of Majobitt Ownee to Work— Idaho Statutb. 

Under the statute of Idaho, as construed by Its Suprême Court, the 
owner of the majority interest in mining property is entitled to mine the 
same, aceounting to the owner of the mlnorlty interest for hls share of 
the net proceeds, In the absence of any showlng of fraud or wrongdolng. 

8. Same- Wbongful Excldsion of Minobity Owkkr— Mbasueb of Liability 
FOK Ohb Appropkiated bt Co-Tenant. 

Although the majority owner in a mine is authorized by statute to 
work the same, such authorlty does not extend to the rlght to exclude 
the minorlty owner from access to the property; and where the majority 
owner does so exclude its co-tenant, and is worklng the mine and retain- 
ing the entlre proceeds under a claim of sole ownership through a deed 
obtained by fraud, it is liable on an aceounting for the gross value at 
the mine of its co-tenant' s share of the ore produeed, without any dé- 
duction for the cost of mining; and the faet that the mlnorlty owner, on 
the commencement of a suit to recover hls interest In the mine and ore, 
did not apply for a prelimlnary injunction, does not estop him to claim 
bis share of such gross value of the ore thereafter taken out by défendant 
so long as he Is so wrongfully excluded, the fact of the commencement 
of the suit being notice to défendant that It contlnued to exclude eom- 
plainant at its péril. 

4. Same- Parties Liable for Trespass. 

Where, in a suit against a corporation and its Indlvidual grantors to 
eancel a deed to an interest in mining property for fraud, and to recover 
such Interest and complainant's share of the ore taken out, it appears that 
Buch ore was taken and appropriated solely by the corporation défendant, 
complalnant Is entitled to judgment for the value of hls interest therein 
against such défendant alone. 

Appeals from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho. 

1 1. See Injunction, vol. 27, Cent. Dig. § 392. 
126 F.— 7 
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^•BeîOreeiliBERT, ROSS, and: iMORROW, Circuit Jtidges. Mo- 
tion for injunction: Before GILBERT and ROSS; Circuit Judges^ 
and HAWLEY, District Judge. 

No. 934. 

John R. McBride and M. A. Folsom, for appellant. 
W. B. Heyburn and F. "/T. Post, fer^ appellees. 

Before GIEBERT, ROSS, àiid MORROW, Circuit Judges. 

ROSS,,;Cirçmt Judge. In thexase of flanley v, Sweeny et al., 109 
Fed. 712, 48 C. C. A. 612, it was hère adjudged, among other things, 
that the deed from Hanley' to Sweeney and Clark, the predecessors 
in interest of thfe Empire State-Idaho Mining & DeVeloping Com- 
pany, for his ùndivided one-eighth intétest in the Skôokum mine, was 
never in fact del^vered, butwas gotten .possession of by Clark and 
Sweeney without consideratiRn, andjn Iraud of Hanley's rights, and 
that it was àccordingly voidand of. nû effect. After the cause was re- 
turned to the court beloW fOr further proceedings not inconsistent 
with the çpinion of this cpùirt, the dëfendants in the suit, who were 
engaged in extracting ore îtom heneàth the claim.in question and ap- 
propriating the same toi their own use,,in hostility tb any and ail' 
claim' theréto ort the part of Hanléy, subfeequéntiy continued to do 
so under the claim that the' ôre so fiçftind bëneath the surface of the 
Skookum claini was a part of i? veip. havihg its apex in. the San Carlos 
minirig claim that belonged to them, andi that it constituted no part of 
thè Skookum mine. The court thereupon, on the application of Han- 
le)% stopped theih from ;^b: doing by' it^ ,writ of injunction, to continue 
ijntil the further order of'the court, and committed to a master the 
taking of an accounting iof the antécédent working of the ground by 
the défendants to the suit. Thereupon the latter brought the appeal 
numberéd 848 frOm thé tJrdfer granting that injunction. 

The circumstances of the case were such as, in our judgment, rçn- 
dered proper the granting, of the temporary injunction. The order 
appealed from in the case: numberéd 848 is accûrdingly afhrmed, with 
costs., ';:'■ ' ', '■ 

, After the taking of thé apcôuhting above mentioned, and àfter a 
hearing of the objections made thereto by the respective parties, the 
court below rendered the following final decree in the cause : 

"Thls Cause caine oii to t>e further heàrd at this te?m, and was argued by 
counsel; and thereupon, upon considération thereof, and Iti pilrsuance of the 
mandate of the United States Circuit Court of Appeals In thls cause, it was 
ordered, adjudged, and decreed &è foJlo-frs: .'- ■ 
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"First. That the conveyanee made by Kennedy J. Hanley to Charles Sweeny 
and F. Lewis Claris on April 30, 1898, of a one-eighth interest in the Skookum 
patented mine and mining claim and the ore therein contaiued, which said 
mine Is situated in Yreta Mining District, Shoshone county, Idaho, is hereby 
canceled, set aside, and declared to be null and void from its date. 

"Second. That the défendants, Charles Sweeny, F. Lewis Clark, and the 
Empire State-Idaho Mining & Developing Company hâve, and each of them 
ha s, no interest or estate whatever in or to an undivided one-eighth interest 
in and to the said Skookum mine and minîng claim and the ores therein 
contained. That the complainant, Kennedy J. Hanley, since April 30, 1898, 
has been and now is the owner of an undivided one-eighth interest in and to 
said Skookum mine and mining claim and the ores therein contained, and said 
interest is hereby quieted in him. 

"Third. That complainant, Kennedy J. Hanley, hâve and recover from de- 
fendant Empire State-Idaho Mining & Developing Company the sum of one 
hundred seventy-five thousand eight hundred sixty-seveu and two-hnndredths 
dollars ($175.867.02), comprising the following items: (1) Thirty-eight thous- 
and five hundred seventy-seven and forty-one hundredths dollars ($38,577.41), 
being one-eighth of the proceeds (less freight and treatment and rebate) of 
said ores taken from the Skookum by défendants between May 15, 1898, and 
March 18, 1899. (2) One hundred twenty-three thousand six hundred seventy- 
flve and thirty-four hundredths dollars ($123,675.34), being one-eighth of the 
net proceeds, after deducting freight, treatment, mining, hoisting, milling, 
and working expenses, of ail of said ores taken from said Skookum mine be- 
tween March 15, 1899, and February 15, 1902. (3) Seven thousand nine hun- 
dred ninety-three and twenty-seven hundredths ($7,993.27), being interest on 
the amounts mentioned in subdivisions one and two, to wit, one hundred 
and sixty-two thousand two hundred and fifty-two and 7*/ioo dollars ($162,- 
252.74), from February 15, 1902, until the date of this decree. (4) Five 
thousand six hundred and twenty-one dollars, being one-eighth of the net 
proceeds, after deducting freight and treatment, mining, milling, hoisting, 
and working expenses. including charge for use of improvements, of ail said 
ores taken from said Skookum mine between February 15, 1902, and May 18, 
1902. 

"It is further ordered and decreed that interest shall be allowed on the 
amount of this decree from date of entry at the rate of seven (7) per cent. 
per annum, and that complainant hâve and recover his costs, including 
amount paid the master. 

"It is further ordered that the First National Bank of Wallace, Idaho, pay 
to Kennedy J. Hanley ail moneys (amounting to $5,523.42) deposited in said 
bank to the crédit of this court in this cause, pursuant to the order of the 
court made February 11, 1902, and when paid said amount shall be a crédit 
upon the judgment as aforesaid. 

"Dated this 17th day of November, 1902. Jas. H. Beatty, Judge." 

It will be noticed that by this final decree the injunction theretofore 
granted was not continued in force. Upon the entry of the final de- 
cree the temporary injunction came to an end. Gardner v. Gardner, 
87 N. Y. 14 ; Eurêka Con. Min. Co. v. Richmond Min. Co., 5 Sawy. 
121, Fed. Cas. No. 4,549; Ency. of Plead. & Prac. vol. 10, 1029; 
Buffington v. Harvey, 95 U. S. 99, 24 L. Ed. 381. 

A. motion was subsequently made on behalf of the défendants to 
the suit for an order dissolving the preliminary injunction, which mo- 
tion the court below denied. Whether or not it was the real reason 
for that action of the court, it is a sufficient reason therefor that no 
such injunction was then in force, it having corne to an end by the 
entry of the final decree in the cause making no provision for any 
injunction. From that final decree both parties appealed to this 
court, which cross-appeals are presently to be considered and dis- 
posed cf. 
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The final decree established in Hanley an undivided one-eiglith în- 
ter^st in the mine and mining Claim in controversy; the Empire 
State-Idaho Mining & Developing Company, as the successor in in- 
terest of Sweeney and Clark, bwning the majority thereof, and with 
no injunction against its working.the property. Some time after the 
entry of the final decree mentiOned, to wit, in the month of March, 
1903, that company again commenced mining under the surface of the 
Skookum claim, having taken the advice of its counsel to the efifect 
that il; had that right, and, under lik'e advice, set apart and deposited 
in bank one-eighth of the net proceeds thereof for the protection of 
Hanley as well as itself. That course has been since pursued, until 
now and hère this court is asked, without any showing of any fraud 
in the mining opérations of the company, or any unminerlike working 
of the ,ground, to enjoin the company from mining further, and thus 
tie the property up. 

We are of the opinion that under the provisions of the statute of 
Idaho, as construed by the Suprême Court of that state, which con- 
struction is binding upon the fédéral courts in respect to property 
situated in that state, as is that hère involved, the owner of the 
majority interest in such property is entitled to mine and control its 
opérations, in the absence of any showing of fraud or wrongdoing — 
accounting, of course, to the owner for his proportion of the net pro- 
ceeds. Hawkins v. Spokane Hydrauhc M. Co. (Idaho) 28 Pac. 433 ; 
Id., 33 Pac. 40. 

The application hère made for an injunction is therefore denied, 
with costs to the défendants. 

The appeal of the Empire State-Idaho Mining & Developing Com- 
pany from the final decree above mentioned is mainly based upon the 
claim that the ore found under the surface of the Skookum mining 
claim, and which has been and is being mined by it, is a part of a vein 
having its apex within the San Carlos mining claim owned by the 
company, and constitutes no part of the Skookum mine or mining 
claim; and on the accounting above mentioned, and again before the 
trial court when that accounting was brought before it, it sought to 
show that such was the fact. But the court below, as did the master, 
held, and properly held, that that matter was foreclosed by the prior 
décisions of this court in the cause. The learned counsel for the 
Empire State-Idaho Mining & Developing Company again seek to 
raise the point that, under the pleadings in the original action of 
Hanley v. Sweeny, supra, no such question could hâve been adjudi- 
cated; but in reply to the sâme suggestion made in the mandamus 
case of Hàîiley v. Beatty, District Judge, 117 Fed. 59, 54 C. C. A. 
445, this coulrtsaid: 

"Section 453$ ot the Reyised Statutes qf Idaho protides that 'an action 
may be bronght by any petson agàinst andther who clalms an estate or In- 
terest In real property adverse to hlm for the purpose of determiaing such 
adverse claim.' Under this statute the Oincult Court hàd jurisdiclion, upon 
the pleadings, to fletermine the entire controversy bet-ween the parties respect- 
ing thç Skookum mine and the ores therein contained. HoUand v. Challen, 
110 U. g. 15, 3 Sup. et. 495, 28 L. Ed. 52; Reynolds v. Bank, 112 U. S. 405, 
5 Sup. et 213, 28 L. Ed. 733. It was the duty of the défendants to inter- 
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pose ail the défenses they had to the action, and, havlng falled to do so, the 
défendant the Empire State-Idaho Mining & Developing Company Is debarred 
from interposing a défense which tbey had at that tiœê by a new action. 
Burton v. Huma (C. C.) 37 Fed. 738. In Dowell v. Applegate, 152 V. S. 327, 
345, 14 Sup. et. 611, 38 L. Ed. 463, the rule in such a case la stated to be: 
'A judgment estops not only as to every ground of recovery or défense acfual- 
ly presented in the action, but aiso as to any ground whIch might hâve been 
presented.' 

"Testimony on behalf of the défendants is referred to as teuding to show 
that the apex of the vein containing the ore in the Skookum mine was out- 
side the surface location of that claim, and it is contended that, because coun- 
sel for the complainant objected to this testimony as irrelevant and imma- 
terial, he must be deemed as having objected because that issue was not in- 
volved in the case. No such inference can be drawn from the proceedings. 
It was not claimed that this testimony tended to show that the apex of the 
vein was outside the Skookum claim and in some other claim owned by the 
défendants, and, uniess that was the purpose of the testimony, and it tended 
to establlsh that fact, it was clearly irrelevant and immateriKl. The défend- 
ants were requtred to prove whatever adverse title they had, and, uniess the 
testimony tended to establish such a title, It was subject to complainant's 
objection. The testimony is, however, in the record, and It is not claimed 
now that, as it appears in the record, It tends in any way to establish such 
a défense. Moreover, no ruling of the court below exeluding such testimony 
was brought hère on the appeal, and, if any inference Is to be drawn from 
this feature of the proceedings, it is that the défendants did not consider the 
question as to the apex of the Skookum vein as belng an issue in the case." 

That décision has become the law of the case, and the question is 
not now open to further considération. 

It is further objected, on the appeal of the Empire State-Idaho 
Mining & Developing Company from the final decree of the court 
below, that under no circumstances is Hanley entitled to recover 
anything more than one-eighth of the net proceeds of the ore mined 
by it from the Skookum claim, while, on the appeal of Hanley from 
the same decree, he contends that the court below erred in restricting 
his recovery to net proceeds in the respect hereinafter shown, and 
also in refusing to extend the judgment given him to Sweeney and 
Clark personally. 

The suit was commenced March i8, 1899. The Empire State-Idaho 
Mining & Developing Company had then been mining the ore in 
question since May 15, 1898, and appropriating the whole thereof 
to its own use. It continued to do so until February 15, 1902, on 
which day the court below denied an injunction and receiver thereto- 
fore applied for by Hanley against the Company, but ordered the 
latter "to deposit in the First National Bank of Wallace, Idaho, in the 
name and to the crédit of the United States Circuit Court in and for 
the District of Idaho, in the cause entitled 'Kennedy J. Hanley, Com- 
plainant, vs. Charles Sweeney et al., Défendants, No. 848,' one-six- 
teenth of the gross proceeds of ail ore taken from underneath the 
surface of the Skookum mining claim described in the complaint here- 
in, such deposit to be made subject to the order of this court in this 
cause. By the term 'gross proceeds' is meant the entire proceeds 
of the ore mined, less the cost of sampling, freight, and treatment 
charges." The company continued to mine the ore in question, and 
to deposit one-sixteenth of the gross proceeds thereof, as required 



jtjl)2 12G,FBDÎlRAIi BEPOBîîBR. 

by therorder 'just quoted, untilMay i8, 1902, wlien the injunction 
hefdh' first spoken of was grànted. 

The report ôf the master waç ■ to the çffect that, Hanley was en- 
titled to one-eighth of the procëeds (less freight and treatment and 
rebate) of the ores taken from the Skookum mine from May 15, 1898, 
to February 15, 1902, and to one-eighth ôf the net procëeds, "after 
deducting freight, treatment, mining, hoisting, milling, and working 
expenses," with certain ihterest,.èic., from February 15, 1902, to May 
18, 1902^ The court below confirmed the report of the master, in 
so far as it covered the period df opérations extending to the com- 
mencement of the suit, and from February 15, 1902 (the date the 
deposit of one-sixteenth of the gross procëeds was required to be 
made), to May i8, 1902 (when the injunction was granted), but held 
that from the time of the commencement of the suit until the making 
of the order.denyihg.Iîâîiley's application for an injunction and a re- 
ceiver, and requiring the deposit mentioned, Hanley was only entitled 
to one-eighth of the net' procëeds, saying, in its opinion in respect to 
the mining of the ore in questioh diiring that period: 

"When this action -was coinnienced, the complainant knew défendant was 
extracting the ores in which he claîmed an interest; he so alleged, and the 
developments at the trial show he was àdvlsed. When it is made to appear 
with reasonable certalnty that wasteful trespass is belng made upon property, 
courts will take some prudent means of protecting the rlghts of ail the inter- 
ested parties. Such, certaïnly, bas been the practlce of this court. True, 
net always by the expeiisive management of a recelver or the destructive in- 
junction, but at least by some temporary séquestration of procëeds. The 
question is, was the complainant, linowing that défendant was extracting 
the ore he claimed, Jusfjfled in quietly looking on, ând then long after, not 
only clalming thè ores, Mt their value as enhanced thrpugh the labor and 
expenditures of â défendant. Or, &ld he not, by his silence, acquiesce In the 
trespass? The presumption: Is that, tad he asked protection, such action 
would bave followed that the rlghts qf both parties would bave been conserv- 
ed. Were Jt shown that he, l^nowing that défendant was taking his property, 
avoided asklng the court'S protection with the intention of permlttlng défend- 
ant to extract thèse ores, and of then demanding their gross value, such a de- 
mand would not be tolerated by any court of equity. Now, whether complain- 
ant stood sllent from such motive, or from oversight or mlsconception of his 
rights; the, resuit i? the same tp the défendant. Admit that the défendant was 
committing a wrong, thls ^oes not justify another, of either omission or com- 
mission, by complainant. E<lïilty does not permit the wrong of one to inure 
to the beneût of anothèr who also does wrong. The punitive ruie can be 
Invoked onlywlien the défendant is clearly in the wrong and the complainant 
is as clearly without fault., My opinion is that complaipant was so derelict 
that he cannot elaim a bençflt thereby. The cases cited in whlch punitive 
damages were âllowed do not show that the plaintifCs had any knowledge of 
the trespass while it was going on, or that they in any way acquiesced in it." 

The case shows that f^om the beginning of the mining of the ore in 
controversy tp at least the time ofthe décision of this court on May 
6, 1901, in the case of Hanley v. Sweeny et al., 109 Fed. 712, 48 C. C. 
A. 612, the défendants ,t9 the suit claimed Hanley's interest in the 
mine in question by virtue pf the deed hère adjudged never to hâve 
been delivered, but to haye been fraudplently gotten possession of 
by Sweeney and Clark, during ail of which period they unlawfully 
and fraudulently excluded Hanley from the mine. It is true, as \ye 
hâve above decided, that under the statutes of Idaho, as construed by 
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the Suprême Court of that state, those holding the majorîty interest 
in a mine or mining claim in that state hâve the right to mine and con- 
trol the opérations of the entire mine, if done honestly and properly, 
but not to the exclusion of their co-owner, who has the clear légal 
and équitable right to access to any and every part of the property, 
and to its proper inspection, to the end that he may see that his rights 
are respected and protected, and that he may receive his just propor- 
tion of the net proceeds. Where, however, as in this case, during a 
long portion of the time the ore in controversy is being mined, the 
owner of an undivided minority interest is excluded from the prem- 
ises, and his ore, as well as that of the majority owners, extracted and 
disposed of, the act cannot, in our opinion, but be fairly regarded as a 
willful and unlawful trespass, in which cases the law very justly holds 
the wrongdoer responsible for the gross value of the property unlaw- 
fully taken. Wooden-Ware Co. v. United States, io6 U. S. 432, i 
Sup. Ct. 398, 27 L. Ed. 230, in which case, though an action at law, 
the court quoted with approval the following statement of Lord 
Hatherley in the House of lyOrds, in the case of Livingstone v. Raw- 
yards Coal Co., 5 App. Cas. 25, to the effect that the same doctrine 
is applicable to cases in equity : 

"There is no doubt," said he, "that If a man furtively, and in bad faith, 
robs his neighbor of his property, and because it Is underground Is probably 
for some little tIme not detected, the court of equity in this country will 
strnggle, or, I would rather say, will assert Its authorlty, to punish the f raud 
by fixing the person with the value of the whole of the property which he has 
so furtively taken, and making him no allowance in respect of what he has 
so done, as ■would bave been justly made to hIm if the parties had been 
working by agreement." But "when once we arrive at the fact that an In- 
advertence has been the cause of the misfortune, then the simple course Is 
to make every just allowance for outlay on the part of the person who has so 
acquired the property, and to glve back to the owner, so far as is possible 
under the eireumstances of the case, the full value of that which cannot be 
restored to him In specie." 

See, also, Benson Mining Co. v. Alta Mining Co., 145 U. S. 428, 
12 Sup. Ct. 877, 36 L. Ed. 762; Pine River Logging Co. v. United 
States, 22 Sup. Ct. 920, 46 L. Éd. 11 64; Poster v. Weaver, 118 Pa. 
42, 12 Atl. 313, 4 Am. St. Rep. 573 ; Sears v. Sellew, 28 lowa, 501 ; 
Bainbridge on Mines (ist American Ed.) p. 448; Guckenheimer v. 
Angevine, 81 N. Y. 394. 

We are unable to perceive any force in the suggestion that, where 
the excluded tenant in common knows of the willful trespass and 
does not apply for a preliminary injunction on commencing suit, he 
should be allowed only the net proceeds appertaining to his interest. 
It may well be responded that the bringing of suit is notice to the 
wrongdoer that he excludes his co^owner at his péril. Moreover, 
the various records in the présent suit négative the suggestion that 
Hanléy was in any respect derelict in the prosecution of his rights in 
respect to his ownership of an undivided one-eighth of the mine in 
question ; on the contrary, they show that he was vigorous in the 
assertion of them, while the défendants to the suit were active in their 
déniai of any interest therein on his part, and in his absolute and en- 
tire exclusion from the premises. Nor do we think the complainant 
can be deprived of the proportion of the proceeds of the ore in ques- 
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tion properly appertaining to his înterest therein, because oî this al- 
legatJoa contained in his bilh' 

"Tour orator f urther sHôws that the ores confâlned In said Skookum mine 
are of sûch value that thère haslaéen takeii otit of said ore body ttien dlsclosed 
in said ground, ujpto the pcesent time; pre to th« value of nôt less than one 
hundred and flfty thousand dollars ($150,000) net, over and above the cost of 
mlning, treating, extracting, ànd marketing thé same, of whlch your orator 
is entltled to the share represënted by hls interests in said Skookum mine 
theretofore set forth." 

This is not an averment to the efïect that the complaînant is only 
"entitled to a portion of the net proceeds." In his prayer he ex- 
pressly asked, aniong other things, "tliat the défendants be held to 
account for your orator's share of the proceeds of said Skookum 
mine taken therefrom' by the said défendants." We think that there 
is nothing in the bill to predude the eomplainant's recovery of the 
amounts shown by the accounting tobe equitably his due. 

For the reasons stated, we are of opinion that that portion of the 
third subdivision of the final decree of the court below, reading: 

"That complaînant, Kennedy J. Hanley, hâve and recover from défendant. 
Empire State-Idaho Mining & Developing Company, the sum of one hundred 
seventy-flve thousand elght hundred sixty-sèven and two-hundredths dollars 
($175.867.02), comprislng the foîlowlng items: (1) Thirty-eight thousand flve 
hundred seventy-seven and forty-one hundredths ($38,577.41), belng one-eighth 
of the proceeds Oess frelght and treatmènt and rebate) of said ores taken 
from the Skookum by défendants between May 15, 1898, and March 18, 1899. 
(2) One hundred twenty-three thousand six hundred sevénty-flve and thirty- 
four hundredths dollars ($123,675.34), belng oné-eighth of the net proceeds, 
after deducting frelght, treàtment, minlng, hoisting, milllng, and working ex- 
penses, of ail of said ores taken from said Skookum mine between March 18, 
1899, and February 15, 1902. (3) Seven thousand nine hundred nlnety-three 
and twenty-seven hundredths dollars ($7,993.27), belng intereat on the amounts 
mentioned in subdivisions one and two, to wit, one hundred and sixty-two 
thousand two hundred and flfty-two and t*/ioo dollars ($162,252.74), from 
February 15, 1902, until the date of this decree. (4) Five thousand six hun- 
dred and twenty-one dollars, belng one-eighth of the net proceeds, after de- 
ducting frelght and treatmènt, minlng, milllng, hoisting, and working ex- 
penses, including ctarge fOr tiçe of Improvements, of ail said ores taken from^ 
said Skookum mine between February 15, 1902, and May 18, 1902" — 

Must be so modified as to award the complaînant, Hanley, judgment 
for one-eighth of the gross value at the mine of ail ore extracted by 
the Empire State-Idaho Mining & Developing Company therefrom 
up to the time the défendants to the suit ceased to exclude him from 
the mine and to give him ôr his représentatives free access thereto 
and inspection thereof, and thereafter for one-eighth of the net value 
of ail ore so mined by the défendant company from the mine or min- 
ing claim in question, together \yith légal interest on ail moneys so 
accruing to Hanley prior to February 15, 1902, from that date (the 
appellant Hanley being precluded by his assignment of errorsfrom 
claiming any interest prior thereto), and with légal interest on ail 
moneys subsequently aCCruing to him from the dates when they re- 
spectively accrued. : .; 

As the case showS that ail of the mining complained of was donc 
by the défendant Empire State-Idaho Mining & Developing Com- 
pany, and that ndne Of the ore was extracted or appropriated by the 
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défendants Sweeney and Hanley individually, the personal judgment 
asked for against theni' cannot be given. 

The cause is remanded to the court below, with directions to modify 
the final decree as above indicated, taking, if necessary, further proof 
as to the time when the défendants to the suit ceased to exclude the 
complainant, Hanley, from the mine in question, and gave or ofïered 
to him or his représentatives free access thereto and free inspection 
thereof, and such other proof as may be needed, and, when so modi- 
fied, it will stand affirmed; the appellant, Hanley, to recover costs 
on this appeal. 



KICHARDS et al. v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. September 21, 1903.) 

No. 931. 

1. United States Maeshai,— Contempt— Uttfairness in Summonino Talesme». 

The fact that a marshal knew a talesman, whom he subpœnaed under 
an open venire, to be a friend of the défendant in a crimlnal case, Is 
net évidence of a wlllful contempt of court. 

2. SaMB— DiSOBEDIENCB OF ORDER— EVIDENCE CONSIDBRBD. 

Evidence exarolned, and hcld not to sustain a charge of contempt 
against a marshal for knowingly violating a verbal order of the court 
requlrlng talesmen to be summoned from the body of the district, and 
not from bystanders, and for conspiring to place upon the jury persons 
known to be friendly to the défendant on trial, and favorable to his ac- 
quittai. 

In Error to the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

The plaIntIfCs in error were prosecuted and convicted under the provisions 
of chapter 58 of the Code of Alaska (31 Stat. 429) upon an affldavit in the 
nature of an information cbarglng them with contempt of court. The affl- 
davit allèges that Frank H. Richards was the United States marshal for the 
District of Alaska, Second Division; that on April 17, 1902, the day on which 
the case of United States v. Joseph H. Wright came on for trial in sald court 
(the said Wright being then under Indictment for embezzling public funds 
b^longing to the money order department of the Nome post office, which 
came into his possession as postmaster at Nome), upon drawing the jury, 
the regular panel became exhausted, whereupon the assistant district attor- 
ney moved for an order directing the marshal to summon talesmen from the 
body of the district to fill the jury, that the order was made to summon 
pight qualified persons to complète the jury; that In pursuance of sald order 
the marshal summoned Geo. Shea, M. J. Sullivan, W. T. Eames, W. M. Eddy, 
James GafEney, B. F. Dyer, W. A. Hayden, and W. J. Ersklne. The first 
spécifie charge In the Information is that in the executtsn of said order the 
marshal did not act falrly and impartially and In accordance with his offi- 
ciai obligation, but that, in disregard of his officiai obligation and duty, and 
in furtherance of a conspiracy, combination, and confederacy with Joseph D. 
Jourden and Wright to defeat the ends of justice, and to unlawfuUy and cor- 
ruptly procure a verdict in favor of said Wright, he selected and summoned 
persons whose names had, prlor to the Issuance of said order, and subsé- 
quent thereto, been given him by the sald Wright, Jourden, and others on hig 
behalf, and who were known or believed to be Intimate friends and compan- 
lons of said Joseph H. Wright, and favorable to his cause, and who would, 
if selected as jurors, render a verdict in his favor. The second charge Is 
that Richards, Jourden, and Wright, intending to hinder the due and lawful 
trial of said cause, sollcited and persuaded M. J. Sullivan, George Shea, W. M. 
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Eddy, ana 'ofwtr? *« T^PÎ In fij^bçnflaiice ^rWlè tUé jury In said cause was being 
Impaneled, for the purposé and /with tlje" intent, ttat, ii tlie regular panel of 
the jury should become exhausted, the marsliaî poiflA éelect thein to flU the 
jury, well kno#ilQg'themt»beIntlmatefriéridà'of "Wright, ànd who would, if 
accepted, render a verdlctilnhls favofc.: The liilrd charge is that Richards, 
In unlawful interf^r!eiiçe;wlth.,the procesaand proceedlngs ofthe court, and 
in violation of the brdef : of the court that. the venire be selected from the 
body of the district, ând not^from the bystahders, dld summon M. J. Sullivan, 
Geo. Shea, and W. M. ÏJddy, whonl he inew to be bystanders and In the 
courtroom when the, orflef was made, believlng them to be frieuds of Joseph 
H. Wright, and persons ■y^ho would render a verdict in his favor. The fourth 
charge is that Jotirden ùnlàwfùUy Interfered with the proceedings of the 
court by soliciting and persuading James GafCney, W. A. Hayden, and W. 
T. Eames to serve as jurors in sald cause, and did approach sald persons 
with the intent of Influencing their action and their verdict if they were so 
drawn as jurors. , The flfth, charge, is that Richards, Jourden, and Wright 
soliclted and atteihpted tô Influence A. F. ïiange, a member of the regular 
panel, tp be favorably Influenced in his délibération toward Wright If called 
as a juror on sald trial. Th^ Information proceeds to allège that Sullivan, 
Shea, Gaffney, Eddy, and Bames were/summoned and qualifled and served 
as jurors In the trial of Wright's case, and rendered a verdict of not guilty, 
and thati by reason of the eonsplracy and the acts of thé plaintiffs In error, 
the United States was defeated ànd greatly prejudiced In the trial of said 
cause. The évidence against the plaintiflfs in error is, In brlef, the following: 
E. T. Eames testlfied, In substance, that on Aprll 17, 1902, the date of the 
trial of the Wright case, he went into the Lobby Saloon, and saw there P. 0. 
Sullivan, attomey for Wright, ;Mike Sullivan, Shea, Jourden, Grlggs, veho wns 
one of the marshal's deputies, Hayden, and many others; that Jourden was 
talklng with P. C. Sullivan; that he notlced that something unusual was 
going on; that he stepped up to Jourden and asked him what was golng 
on, and Jourden answered that they were servlng an open venire; that Eames 
remarked to Jourden that he had Just flnlshed serving as grand jurer, and 
that he was eligible for trial jurer; that Jourden said: "Thls is the case 
of the United States agaInSt' Joseph Wright' He bas not^ got anything. His 
friends are trying to do what they can for, him. His lawyers, even, are get- 
tlng nothing;" that Banjes sald to Jourden: ''I thlnk Joseph Wright Is ail 
rlght;*' that Jourden said: "Well, I will seé What I can do;" that Jourden 
then went oiver and began talklng to P. G. Sullivan; that he came back, 
and asked Eames' Initiais, ànd put his hanié:down on a pièce of paper on 
which were two çther liâmes,, handed the paper to P. 0. Sullivan, and that 
Sullivan hahdëâ It back to Grlggs; that Grlggs then went eut; that flve 
minutes latel- iSrlfôS came' in àhd calléd for Mr. Hayden; that Hayden was 
at the roulette table, and ahswéred to his name; that Grlggs then asked 
for W. T. Bames; that Eàiries .answered, "l'am the man;" that Griggs hand- 
ed Eames a subpdena, aiid Sullivan said: "You had better go right up to 
the courthouse. They are impaùelirig a jury now;" that the witness went 

'Up and was drdwn upoh thé jiiryj àna_ Served. 

W. A. Hayden, a talesnjâij,' teStlfled" that he was In the Lobby Saloon on 

■'Aprll 17, 1902, ànd there; had' a conversation with Jourden; that Jourden mo- 
tioned him over to his désk-,' and asked him îf he was a friend of Joe Wright. 
"I told hinï no, not^espec&nj; that I wàs acqualnted with him. He asked 
me If I waiited to serve bâ,thë jury. I sald I dldn't mind. He asked me 
how I spçlled' tny name. l told hfip. He wrote my name on a pièce of pa- 
per. I wéht'to tlié roulette table, .■whilëthére I Was siibptfenaed by Griggs." 
Frank MInto testlflçd thàt'he 'vfàiS a bartendér at the Lobby Saloon on 
April 17, 1902, ànd that he^sawkTOtirateii talklng with Hayden; that he saw 
'Hayden latër àt the rôrileùe tablé,' and' hëard Jourden ask him what his 
înitiàls Were; ' that at àbdtit" that tJmfe P, 0, Sullivan, Mike Sullivan, Shea, 

'and others, <^àihe In-^nitë.*;.ctovi|''d from the coùr^thouse; that the saloon 
was fùli; thiÉtt he saw GWègs ccfrfie lii;ànd serve subpœnas on Mike Sullivan 
and Shëa, ahd saw Eames talkliïg Wltn Jourden, back of Jourden's desk; 
that he sàw Jourden corne- up to the bar and talk to Grlggs, and then go 
back tô his desk, where: Grlggs foUd^ed him; that Grlggs talked with Jour- 
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den thére a llttle bit, and then went ont, and In a few minutes come back, 
and asked wlio Hayden was; that some one told hlm who Hayden was, and 
he served a subpœna on him, and also served a subpœna on Eames; that tbe 
witness saw Gaffney tbere, but thàt GafCney waa not subpœnaed tliere. 

A. C. Grlggs, deputy marshal, testifled that he was in the marshal's office 
when the order was made for an open yenire for eight Jurors; that subpœnas 
were made ont for Shéa, Dyer, GafCney, Sullivan, Butler, Erskine, Seiffert, 
and Woodniff; that Deputy Bouse and himself prepared the subpœnas; 
that he (Grlggs) served four of the men so named; that he served Shea and 
Sullivan In Jourden's saloon, and Dyer and Gaffney at their places of busi- 
ness; that Bouse served Erskine and Eddy; that Bouse scratched out the 
rame of Seiffert, and put in Eddy, because he could not flnd Seiffert; that 
the witness first served Shea and Sullivan at the Lobby Saloon, and then 
vs'ent out and served Gaffney and Dyer; that, not knowlng whether Bouse 
would flnd his men, the witness, as he left the saloon, after servlng Shea and 
Sullivan, had asked Jourden if he knew of any good men to serve as jury- 
men in case they ran short on the venire; that Jourden hesitated, and then 
said: "There are some men who wanted to serve on the jury this winter 
and get the four dollars. There are two men hère I think we can get;" 
that the witness asked who they w^ere, and Jourden sald they were Eames 
and Hayden; that the witness took a mémorandum of the two uames, and 
went right out, and served Gaffney and Dyer; that, coming back, he went 
to the recorder's office, and telephoned to the marshal's office, and asked if 
Bouse had got back and had got his men, and was answered that he had not 
returned; that the witness then returned to the marshal's office; that, as 
he entered, the téléphone rang, and he answered it, and found it was Bouse 
reporting that he could not find Butler or Seiffert, but that he had found 
Erskine, and that he could get Eddy; that the witness then told Bouse that 
he knew where he (Griggs) could get two men right away; that he went back 
to the Lobby Saloon and served Hayden and Eames; that prier to that time 
he had tried to flnd Richards, the marshal, but he was not in his office; that 
the witness dld not know that Jourden was a friend of Wright, but supposed 
he was, and that he did not know that Jourden was on Wright's bond; that 
the marshal did not know that Eames or Hayden were to be subpœnaed, or 
that they had been subpœnaed. 

John Bouse testifled that the subpœnas were prepared by Richards, Griggs, 
Forrest, and himself; that the way he came to serve Eddy was that he 
was not able to find Seiffert, Erskine, or Butler; that he was acquainted 
with Eddy, and knew where he could find him, as he was janitor at the 
Arctic Brothers Hall; that he did not know that Eddy was a friend of 
Wright; and that no one told him to put in Eddy's name. 

Adam Johnson testifled that he was a deputy marshal, and was court crier 
on April 17, 1902, and was in court when the order was made for the open 
venire; that he saw Shea, Mike Sullivan, and Eddy there; that he went 
into the marshal's office after the order was made, and saw Shea go through 
the marshal's office, but did not see Sullivan there; that he heard a conver- 
sation between the marshal and his deputies at the time the open venire 
was being prepared to be served. The district attorney then propounded this 
question to the witness: "Q. Now, I will ask you what that conversation 
was. A. Am I compelled to answer that, sir? Court: Yes, Adam; simply go 
àhead and tell what you heard. Tell the truth, and nothing but the truth. 
That is what you are sworn to tell. A. AU I heard him tell Griggs was that 
he had some subpœna tickets. I heard him tell him to go down to the Lobby 
and get those parties. I don't know what parties they were. I don't know 
what the names on the subpœna tickets were." 

W. N. Eddy testifled that he was a very close friend of Wright, and that 
Wright had talked with him about his case, and about the évidence that he 
should introduce; that he (Eddy) had always belle ved that Wright was in- 
nocent, and that he had told Wright so, and that Wright had made the re- 
mark that he wished he (Eddy) was on his jury; that the witness was sub- 
pœnaed as juror by John Bouse, but did not bave any talk with the marshal 
before he was served, nor with Jourden. 

George Shea testifled that he was within hearing of the court when the 
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order wa» made for the op^a venire In the Wright case; that the marshal 
was standing by hl^ side. bq^ tbat lie had no conversation wlth hlm at ail 
ttaatday; tbat the witnesa s^rted dpwn thp street to hls office after the 
order Vas made, but stopped.at Jourdeh's saloon; that on the way there he 
met or overtook Mike Sullivan; that they went Into the saloon together, and 
thtit thèy were both served with subpœnas there; that It was nothing un- 
usual for lawyers and wltnesses to drop into the Lobby Saloon on their way 
to and from the courthouse; that the district attomey went in that tlme and 
joined them in a drlnk or a clgar, and was there when they were served; 
that the wltness had no conv|Breation with Jourden before being subpœnaed, 
nor with Richards, nor with any of Ijls deputies; that he dld not go into the 
marshal's office that mornliig; that wh^n he left the courthouse, as a matter 
of fact, he did not know he was goingjto be served as a Juror in that case, 
"but I dld feel as though I was"; tbai Joe Wright and the witness were 
f riends, but that there was n<) great frJendshlp between thepi. 

A. P. Lange, an undertakér, was a member of the regular panel, and a 
Juror in the Wright case. He testlfled that he had a conversation with Jour- 
den before the trial In which Jourden sàid he felt sorry for one man whose 
case was çomlng up. "I asked hlm who ît was. He said, 'Wright's.' He 
said, also, Wright was a friend of his." 

Denson & Schlesinger aiid Sullivan & Fink, for plaintif! in error 
Richards. 

Marshall B. Woodworth and Melvin Grigsby, for the United 
States. 

Before GILBEIÎT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opiniipn of the court. 

The record in this case is incumbered by a mass of irrelevant mat- 
ter. It includês the indiçtment àgâinst Joseph Wright, the exam- 
ination of thé jttrors in! that casé, the testimony taken before the 
jury, the instructions of the coyrt to thé jury^ and ail the orders of 
the court. We hâve nothing torde with the question of the guilt 
or the innocence ôf Wright, or the cotrectness of the charge of the 
court in his càsè, ndr with arjypfthè matters containédiji the rec- 
ord in that case, sàve .s'ucli as dîrectly refer to the assignments. of 
error in the case at bar. ( 

Although the WTit of error is prôsecuted by 'both Richards and 
Jourden, no appèarance is made; i|i this court on behalf of the latter. 
AU thé testimony taken in itje case, ispresented in the bill of excep- 
tions. It fuUy sustains .the charges against Jourden, and, so far as 
he is concernedi it reqtiirèg^ 'no discussion. The plaintiff in error 
Richards concè'des, the' rûlçtobé that if there be any évidence what- 
ever, no matteri how.slight, ip ffivqr of the judgment, no rehef can 
be afiforded by this court. But lie contends that the record shows a 
complète abseftiée-of incrihlihataiig' évidence against him. Upon a 
careful scrutiny of the' tèytîriipiiy toritàined in the bill of exceptions, 
we are of the opinion that his, contention issustainedby the record. 

The trial court found the. plaintifif. in error guilty ôf willful dis- 
obedience to its Order in, the 'Wright case, in that he subpœnaed 
two of the talesm,en frohi 't:hé'î)ys,|,andet-s, ànd riot frorn the body of 
the district. "Xhe* court found the- fapts to be that, when the regular 
panel was exhausted, Shea and Mike Sullivan were in the courtr- 
room, and that Shea stôod by Richards; and that Richards heard 
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Ihe application of the district attorney to hâve the spécial venire 
men summoned from the body of the district, and not from the by- 
standers, and heard the court's allowance thereof. It appears that 
the order which was made by the court for the issuance of the spé- 
cial venire was not entered upon the journal of the court. On the 
trial of thèse proceedings against the plaintififs in error, the district 
attorney applied to the court for an order in the Wright case nunc 
pro tune, in accordance with his recollection of the order as it was 
made at the time, as presented to the court — a form of order which 
recited that, on an application for an order for a spécial venire, di- 
recting the marshal to summon from the body of the district, and 
not from the bystanders, talesmen to complète the jury, the court 
made the order as applied for. The court, however, declined to 
make the order nunc pro tune on the ground that the Wright case 
was not then before the court. Subsequently, on the trial of the 
case now under considération, it was shown on behalf of the plaintifï 
in error Richards that the authority under which he subpœnaed 
the talesmen and upon which he made his return was a certified 
copy of an order issued by the clerk of the court, attested by the seal 
of the court, addressed to the marshal, and directing him as follows : 

"You are hereby comroanded to summon from the citlzens and bystanders 
elght (8) qualiQed persons to serve as petit jurors at the spécial February, 
1902, term of the sald court; sald jurors to appear before the court forth- 
■with." 

In the certified transcript of the records in the case of The United 
States v. Wright, it appears that the following were the proceedings 
of the court in relation to the spécial venire : 

"Mr. McGinn: I would suggest, then, that an open venire be Issued for 
eix more jurors; and I would rather hâve them picked from the body of 
the people, rather than bystanders. The Court: Any objection to that? 
Mr. Sullivan: We hâve no objection to that. The défendant bas none, if 
the court please. The Court: Let an open venire issue for eight jurors. 
That wUl probably be sufflclént." 

The marshal testified that he was not in the courtroom at the be- 
ginning of this coUoquy, but that, having heard it reported that the 
court was about to order a spécial venire, he went into the court- 
room, and as he entered he heard the court directing that an open 
venire issue for eight jurors. He dénies that he heard the prelimi- 
nary remarks of counsel in relation to the venire, and there is no 
testimony in the record to the contrary, or that be knew that the 
district attorney had asked that the jurors be picked from the body of 
the people, rather than from the bystanders. Shea and Mike Sulli- 
van were bystanders at the time when the order was made, and, if 
the marshal had knowledge that it was the intention of the court in 
making the order that no bystanders be subpœnaed, his action in pla- 
cing their names on the list to be subpœnaed was a violation of the 
order, and was évidence to sustain one of the charges of the infor- 
mation. But we cannot discover, from a careful examination of 
this record, that there is any évidence that the marshal knew that 
such was the intention ôf the court. The certified copy which was 
handed him by the clerk was direct' authority to the contrary. It 
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directed him to summoh talesmen from the citizens and bystanders. 
We think, therefore, that there is a total failure of évidence to sus- 
tain that branch of the charges. ' ' 

The other évidence upon which the trial court found the plaintiff 
in errer guilty of the offense charged in the information consists of 
two items of testimony, first, that he had told his deputy, Griggs, 
that he had some subpœna tickets to serve, and diréctêd him to go 
down to the "Lobby Saloon and get those parties" ; and, second, the 
testimony of Eames that in the conversation which he had with Rich- 
ards after the Wright trial, and after knowledge, had come to Rich- 
ards that Eames had been employed as a détective to look up évi- 
dence against him, he said to Eames that he had put him (Eames), 
upoh the jury on the assurance bf Grîggs tha>t he was "ail right." 
As to this lâttei- item of évidence, it seems clear that in making that 
remàrk, if he made it. Richards must liave had référence to his own 
action: afteir it had corne to his knowkdge that Eames had been sub- 
pœnaedvby GHggs. In iother words, the import of his words to 
Eames is: ,"I permitted your name to remain on the deputy mar- 
shal's return. of those who were subpoenaed as jurors upon the assur- 
ance of Griggg that you were ail right." It is not pretended that 
Richards had anything to do with the sélection of Eames as a tales- 
man. On the contrary, ail the évidence of the prosecution shows 
that Eames -vvas first selected by Jourden after Griggs arrived at 
the Lobby Saloon, and after Griggs had served Shea and Sullivan. 
AcGOfding tb Eames' own statement, Jourden's first conversation 
with him about his serving as a juror was had at that time, and 
Eames testified that he was put on the jury as the resuit of his own 
overtures to Jourden ^t that time. It is évident that the marshal 
was not, and could not hâve been, a party to the sélection of Eames, 
and that he could hâve known nothing of it until Griggs returned to 
the marshal's office with the information that Eames had been served. 
The whole case, therefore, against the marshal, cornes finally to 
rest solely on the testimony of the deputy marshal, Adam Johnson, 
who testified tha:t Richards instructed Griggs to go down to the 
Lobby Saloon "ând get those parties.*' The marshal does not deny 
that he told Griggs to go to the Lobby Saloon, but he adds that he 
told him also to go to the Golden Gâte Hôtel. It is not disputed 
that at that time the marshal had wade out a list of names of eight 
men to be subpœnàed. It appears from the évidence that the Lobby 
Saloon was located near the courthouse, and that it was a place of 
rendezvous fof lawyers, witnesses, jurors, and business men. Of 
the eight men whose names wère selected by the marshal to be sub- 
poenaed on the open venire, but tWo were in fact found in the Lobby 
Saloon. Thèse were Shea and Sullivan. They were both, as we 
hâve seen; in the courthouse when the order was made. It is a fair 
infèrence from the circumstances that the marshal, seeing them 
there, selected them at that time, as hé testified that he did ; that he 
assumed that they would stop at the Lobby Saloon with the crowd 
that went from the courthèuse; and that his instruction to Griggs 
to "get those parties at the Lobby Saloon" had référence only to 
Shea and Sullivan. Nûne of the other men whose nâmes were on 
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the lîst whicli the marshal had in his hand were in fact found at the 
Lobby Saloon. He is not charged with arïy misfeasance in selecting 
the other six men that were on the hst. It is not shown or hinted 
in any of the testimony that at the time when the Hst was made out 
the name of either Eames or Hayden was suggested or thought of 
by any one in the marshal's office. Ail the évidence, shows that 
Eames and Hayden were put upon the jury at the instance of Jour- 
den, and after Shea and Sullivan had been subpœnaed, and after 
Griggs, the deputy marshal, had inquired of Jourden for the names of 
men to be suggested for talesmen. There is évidence, it is true, 
that the marshal knew that Mike Sullivan was a friend of Wright; 
that, when the district attorney subsequently accused him of misfea- 
sance in selecting the jury, and said to him, "You knew that Mike 
Sullivan was a friend of Wright," he had answered, "Yes ; and I 
also knew that he was a friend of yours." The fact that he knew 
that one of the talesmen whom he caused to be subpœnaed was a 
friend of the défendant in that action is not of itself évidence suffi- 
cient to establish the charge of willful contempt of court. 

The learned judge of the court below attached importance to the 
fact that there was évidence to show that the marshal's deputy, 
Griggs, and his attorney, P. C. Sullivan, were in conférence with 
Jourden at the Lobby Saloon in connection with the sélection of 
Eames and Hayden as talesmen, and, in his opinion, remarked that 
the marshal was represented in that conférence by his attorney and 
by his deputy. So far as it concerns the part of Griggs in that mat- 
ter, there is no évidence whatever even tending to show that the 
marshal authorized his acts, or was cognizant of them. It is true 
that it appears from the record that P. C. Sullivan was attorney for 
the marshal in some litigation which he Jiad had, but the fact that 
the relation of attorney and client existed between them cannot be 
given the force of direct évidence against the accused on the charges 
hère involved. Nor does it justify the inference that the marshal 
was represented by his attorney in the conférence at the saloon. 
The most that can be claîmed from it is that the marshal was on 
friendly terms with thé attorney, and that it might, perhaps, be ar- 
gued that on that account he would be more disposed to aid him in 
an attempt to influence a jury than he would be if that relation did 
not exist. Such an argument might properly be adverted to in con- 
junction with évidence sustaining the charges. It is not to be pre- 
sumed, however, that a sworn ofificer of a court would, at the instance 
of his attorney, disregard his duty, or lend himself to a scheme to 
subvert the ends of justice. ' The most that can be said of the évi- 
dence against the marshal is that, conceding it ail to be true, it pré- 
sents some circumstances calculated to arouse suspicion, but not 
sufficient to sustain a judgment of conviction of so grave an offense 
as that with which he is charged. 

The judgment against the plaintiiï in error Richards is reversed, 
ând the cause is remanded for a new trial. 



lli 126 S-BDEBAL BEPOÊTEB. 

KENT r. ADDICKS. 
(Circuit Couft of Âppieals, Uilra Circuit. Novembér 18, 1903.) 

■ >■■: . . iNO. 1.- 

1; Principal ANb Mkht— ttABiLiTT oï Agent on Unàuthohizbd Contbact 

MadE FOR PBINClîPAt. V r ; . 

Where a contractoi^jitp :face ISfthatof a supposed principal, although 
slgned fiy an agent, tbe agent Is indivldually llable only on tlie implied 
■<varranty that he had thé right to niake it, and to entitle the other party 
to Pécbver agalnst him it iûust be shown net only tliat the contract was 
' of Sùchicbaracter that It would hâve been enforceable against the prin- 
clpaU If :^uthorized, but also that the party seeking to recover had the 
abllity to perfoif'in it onhls part. 

3. CtoNTRÀCTB-iCONSTRUOTION. 

A contract by wblch a party agreèa to sell "hls rights" under certain 
patents for a large considération, but whlch récites that he bas purchased 
the rlght to manufacture, use, and vend the patented article within the 
terrltory covered by hji^ contract, binds him to transfer substantially 
the rights so reclted, àfld he cannot épforce the same against the other 
party unless he posséssed stich rights or acquired thèm, and was able to 
assign thém When the tline came for performance on bis part 
8. Principal an0 Agent— Ad*hority op Agent— Evidence. 

tJpon an issue as to the authprity of an agent to bind his principal by 
a particular contract évidence is admissible to show that he had made 
other sliniiar contracts, wbich had beén accepted and carried out by his 
principal, and that the principal had referred other persons to him as 
having authority to make contracts of the same elass. 

4. Contracts— Action against Agent for Unauthorizbd Execution— Bvr- 

DENCB. ,, , 

Piaintlff éntered Into a contract purporting to be with a corporation, 
and eiecuted by defendaiit as its président, which recited that plaintlff 
had purchased the right to véiid, use, and manufacture acétylène gas in 
a State under patents ow'ned by two named corporations, and by which 
he undertoqk to sell hls rights for specifled citles in the state to the cor- 
poration. The corporation having repudlated the contract as unautbor- 
Ized, plalntiff brought an action for damages against, défendant. It ap- 
peared that plalntiff'» coatract with the two patent-owning corporations 
was In vrlting, and provided that plalntiff shoùld piganize a corporation 
wlth a stated capital, to which the llçense should be granted on tenns 
therein stated, and that the iame should not be assighed. Eeld, that for 
the purpose of establishln^ bis ability tb -perf oriii' the contract made with 
défendant évidence waS; admissible on' the part of plaintiff to show that 
his contract with the patent-owningj pompanles was negotiated with one 
D., to whom he was referred by the officers as having authority to make 
the same, and that prier to his contract with défendant plalntiff made a 
fUrther oral contract with t). by which the latter agreed on behalf of 
the companles to issue to defendant's corporation the Ucense whlch plain- 
lUff agreed to ^ell in Çonsldieration of ipart of the stîpulated payment to 
be i^celved therefor; that testimony of a third person that he had pur- 
ciiased territorial rights under the sanie patents through D., to whom he 
was dlrécted by the ofiSeers 6f the companles ownlng the same, was also 
admissible, such testimony tendlng to show the gênerai authority of D. to 
exécute Ucense contracts bUiâlng on the companles. 

Gray, Circuit Judge, dissenting. 

tS. As to Implled délégation of authori^f ta executive officers of a corpp^a■^ 
tlon, by course of conduct permïttëd'ahà recognized by tnegoverhfng board, 
see Salem Iron Co. v. Lake Superior Iron Mines, 112 Fed. 239, 50 C. 0. A. 
216, and Taylor Gas Co. v. Wood, 125 Fed. 337. 

See Principal and Agent, vol. 40, Cent. Dlg. §§ 410, 6(38. 
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In Error to tlie Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

H. B. Gill, for plaintiff in error. 

John G. Johnson, for défendant in error. 

Before ACHESON and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. This action grows out of the fol- 
lowing contract : 

"Mémorandum of agreement made this 12th day of Deeember, 1895, be- 
tween E. H. Rollins & Sons, of Boston, as agents for S. L. Kent, of Cllfton 
Heights, Pennsylvania, and the Bay State Gas Company of Delaware. 

"Whereas the said Kent bas purchased the right to vend, use and manu- 
facture acétylène gas in Massachusetts, under certain patent rights, from the 
Eleetro-Gas Co., of West Virginia, and the United States Acétylène Liqué- 
faction Ce. of New York. 

"And whereas the sald Bay State Gas Co. of Delaware desires to purchase 
ail bis rights for the city of Boston and town of Brookline In the Common- 
wealth of Massachusetts, now therefore the said Bay State Gas Co. agrées 
to pay and the said E. H. Rollins & Sons agrées to accept in fuU payment 
for sald rights under said patents the sum of three hundred thousand dollars 
($300,000) in cash, payments to be made as foUows: 

"One hundred thousand dollars ($100,000) on the flrst day of February, 
1896. 

"One hundred thousand dollars ($100,000) on the flrst day of March, 1896, 
and 

"One hundred thousand dollars ($100,000) on the flrst day of April, 1896, 
and 

"The sum of Fifteen hundred thousand dollars ($1,500,000) of the stock 
of the said Bay State Gas Co. at Its par value, the said stock to be held in 
escrow by Alexander S. Porter, of sald Boston, for six months from date 
when It shall be delivered to said E. H. Rollins & Sons or to any person or 
persons whom they may designate. 

"Witness our hands and seals this day. 
"E. H. Rollins & Sons, 

"By Walter I. Blgelow, Attorney in Faet. [Seal.] 
"The Bay State Gas Co. (Delaware) [Seal.] 
"By J. Edward Addicks, Président" 

By thîs writing, as it will be seen, the défendant, J. Edward Ad- 
dicks, undertook, as président, to bind the Bay State Gas Company 
to the purchase wliich is there agreed to; but when an efïort was 
made to hold the company to its terms it turned out that he was. 
not authorized to do so, and, suit having been brought against the 
company, he himself so testified, and the suit failed. The présent 
action is brought to recover damages for the loss of the bargain 
and the costs and expansés incurred in the attempt to enforce it, the 
défendant having assumed without warrant to act as he did. There 
are authorities which hold that the contract in such a case is that 
of the agent, against whom a recovery may be directiy had ; but the 
prevailing and the better doctrine is that where, as in the présent in- 
stance, the undertaking on its face is that of the supposed principal, 
the agent is liable only on the implied warranty that he had the 
right to make it. i Am. & Eng. Enc. Law (ad Ed.) pp. 1124-1127; 
2 Smith's Leading Cases, 359; Collen v. Wright, 7 Ellis & Black, 
301 ; Simons v. Patchett, Id. 568; Goodwin v. Francis, L. R. 5 C. 
126 F.— S 
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P. 295';' :R-é MàtiohalGoffeéT Palace Co., L. R. 24 Chm.lDWl 367; 
White V. Madison, 26 N. Y. 117; Trust Company y. Floyd,. 47 Ohio 
St. 525, 26 N. E. iio; Wallace v. Bentley, 77 Cal. 19, 18 Pac. 788, 
II Am. St. Rep. 231. On th^ liasis not only must th^'contract be 
of a çharacter, that would^be enforceable against the principal if the 
supposéd agent was realiyàiithàrized(Dtingv.- Parker, 52 N. Y. 494; 
Baltzen v. Nicolay, 53 N. Y. 467; Pow v. Davis, i Bëst & Sniith, 
220), but the part'y seeking to enforce it must also hâve the ability 
to complyy for, if he is not in shàpe to àsk or compel'a performance 
from the supposed principal, he has lost nothing by not having a 
valid contpact with: him'y and so cani.demand nothing by way of 
damages ffqm the agent on its accountir iThis was recognized by the 
plaintiff'at ; thé trial, ali;d it \vàs in respofee to it that the ofïers of 
eyiderjiçe rejected by thé' court were madé. ; , 

It is now Gontended, however, that thèse ofïers werereally un- 
necessary; that ail the plaintifï undertook to sell Weré his rights in 
the pat^tïtg referred tb; 'whateyer they t^^ be, as to which the 
othef conttactîng : pàrty w^s piit'upion îiiquiry; 'and thé décision in 
Hanailtonv. Kingsbury (C Ç.) 4 Ped. 428, is invoked. But the cases 
are not paralM. What was there assigned was (in so many words) 
the party's right, title, and lntèrest,without suggestion as to what 
they might'be; and it was held that thé purchaser took only what 
the pther was iCon3,petent to çonvey. ^nd the samedis true of the case 
of Turnbull v. Weir Plow Co. (C. C.) 14 Fed. 108, which is also re- 
lied ''u{>Ctn. But in the présent înstattce the- plaintifï distinctlyaver- 
red in the preamble that he had purchased "the right to vend, use, 
9.nd man,iufacti;re, a'cetylenëi,;g;as" urider .certain patent^, and it was 
thisi tliat the «iefendant; representing' the Bay State Gas Company, 
assamedi to buy; It wâs ■MèumBent ten-the piaintiiï,''>therefore, to 
show that he had a right of the charaç^tér which hé' ' ùndertOOk tô 
sell, or that he subsequently scguiréd it béfpre.hé was called upon 
tOi comply; an4 without this héiwas not, entitled to a verdict, or at 
most to one that was nlerely nominal. - ' î" 

But, on the dthér hand, We ate not convinced that the existing con- 
tj-acts which the plaintifjfjhad, with the Etectro-Gas Company -and the 
Àçetylen^ I^iquefaction Çompanyr^exçeptiiri the p^rticula,rs hereafter 
mentioned — were nx)t g9ffi(fiçnt;t,o^meet:iljig.; requirement. , It is true 
that the 'lieense there providediof Vas of;a restricted çharacter, with 
important privilèges retained out pi it, so that;th^ plaintiff by no 
rneaps possessed complet^' rights for tihe territory bargained for. 
Butpeithçri did he contraçt to convey th^çm. The récital in the pre- 
amble thatjiJie Jjad, purchased "the right tp, vend,; tige, and manufac- 
ture," on ;which stress is Jj^ijâ, js plainly nothing more thaij; a con- 
y;enient generalization, nptiintendçid to ibci exact. .So Iposely,: ;indeed, 
is the plaintiff 's;interest defined that thcreris no spécification, by num- 
ber, date, or ch?.:racter of invention, ,p;f the patents; to'w'feichit: relates, 
af, ^>vhich, granted and pendiîîg, there were a doz<en-.in al};- nor men- 
tion 'rnadeof.anyprodMCt or procéda,; eijccept acétylène. ^^s apd its 
matîufaçture, I altbpygh a (lumber of ptjhesi were tinyolved.: , T<) learn 
thèse pai^ticulars, and so give substance tp that whiph v?as ito passj 
we liave tP go f putside the récital;; andi being; (^rried beyond it 1 for 
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one purpose, we may look to it also for others not expressed. Un- 
doubtedly, to meet his obligation, the plaintiff must show a substan- 
tial right of the character mentioned; the $300,000 cash to be paid, 
to say nothing of the million and a half of stock, being consistent 
with nothing less. But there can be no question that he had such 
rights, however much in some respects restricted, of the extent of 
which there is évidence that the défendant knew in a gênerai way 
at the time, and certainly found no occasion to complain of until this 
suit. 

But the serious difficuhy in the way of the plaintifï was that he 
was not authorized to dispose to others of that which he possessed. 
His contracts with the Electro Gas Company and the Acétylène Liq- 
uéfaction Company called for the organization within a certain time 
of a corporation with a specified capital, paid-up and authorized, of 
which a certain percentage was to be turned over to thèse compa- 
nies ; and it was to the corporation so formed, and not to the plaintifï 
himself, that the license to "vend, use, and manufacture," which 
was there provided for, was to issue, and it was not assignable. 
Without something, therefore, to relieve the plaintifï from thèse re- 
strictions, he was not in shape to meet his undertaking ; and it was to 
establish that they had been removed that the évidence which was 
rejected, was addressed. 

It would serve no useful purpose to go over in détail the extended 
ofïers made by counsel in this behalf. It is sufficient to note that 
it was there in substance proposed to be proved that prior to the 
making of the contract in suit the plaintifï (Kent) had gone to E. N. 
Dickerson, a well-known patent lawyer of New York, and a director 
in the Electro Gas Company and tîae Acétylène Liquéfaction Com- 
pany, through whom he had became interested in thèse patents, and 
with whom his negotiations for them had been conducted ; and that 
it had been then and there agreed by Mr. Dickerson, on behalf of 
the two companies represented, that they would issue a separate 
license to the Bay State Gas Company for Boston and Brookline — 
Kent taking the stock and the companies the cash that was to be 
received therefor ; and that the next day after the contract was made 
it was taken to Mr. Dickerson, who said he was satisfied with it, and 
would carry it out, issuing the license there called for, upon receipt 
of the fîrst payment, and leaving it in escrow until the last. Mr. Dick- 
erson's authority in the premises having been challenged, it was îur- 
ther oflfered to be shown by Mr. Kent that he had had two difïerent 
negotiations with thèse companies, in each of which he had been re- 
ferred by the ofEcers to Mr. Dickerson as the one having power, and 
that, having arranged with him the terms of purchase, formai con- 
tracts were executed by the companies exactly as they had been 
so arranged by him. Also by Emery S. Turner, who had purchased 
certain territorial rights under the carbide patents, that when he 
went to the Electro Gas Company, which controlled them, to make 
his purchase, he was told to go to Mr. Dickerson ; "that he was the 
man." Bearing upon the same subject, and to be considered in that 
connection, it had been shown without objection at an earlier stage 
in the trial that when the Bay State Gas Company failed to meet the 
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contract în suit, alnd Kenîr went to see about ît, Addicks referred him 
to Ivawson, who, he said* had got him into the difïiculty, and must get 
him out ; and that when Lawson, as his représentative, went to Dick- 
erson to see whether he would raise money to buy out the Brookline 
Gas Company, with which the Bay State Gas Company was having a 
trade war — a reasôn given why the Contract had not been carried oùt 
— Dickerson declared as-a condition to discussing the project that 
the contract with Kent must be respected, and that Lawson had said 
it would be, on the strength of which Dickerson had undertaken to 
raise the $4,500,000 required. The objection made to the testimony 
of Turner that it had relation to other territorial rights, and not the 
particular ones hère in question, was clearly not well taken. While 
the aùthôrity of Mr. Dickerson with respect to the Kent contracts 
was the immédiate subject of inquiry, yet a gênerai authority sufïi- 
cient to cohiprehend it was admissible to be shown; and as a step 
towàrds it the fact that he was put forward by the représentatives 
of the Company mentioned, to act in its behalf in the concluding of 
other similar contracts, ' was legitimate proof. The accepted acts 
of an agent or ofïicer of a corporation are always évidence to show 
the extent of his powers. Bank v. Dandridge, 12 Wheat. 64, 6 L. 
Ed. 552; Merchants' Bank v. State Bank, 10 Wall. 604, 19 L,. Ed. 
1008; Martin v. Webb, iio U. S. 7, 3 Sup. Ct. 428, 28 L. Ed. 4.9; 
Sherman v. Eitch, 98 Mass. 59. As said in Bank v. Norton, i Hill, 
501: 

"It Is not àecessary, in order to constitute a gênerai agent, that he should 
hâve before done an act the saine In specle with that In question. If he 
hâve usualJy done things of the same gênerai character and effect with the 
assent of his principal, that ia enough."; 

The objection now made Ahat the offer was too vague, in not giving 
the name or authority ofithe persons by whom the witness was re- 
ferred to Mr., Dickerson, wâs not suggested at the time, and is not, 
therefore, to bé considered. The défendant is to be regarded as 
standing and the court as passing simply upon the question raised. 
If the attention of counsel had been directed to the reason now urged, 
the defect could possibly hâve been supplied. 

It is left a iittle uncertain by the record upon just what ground 
the rest of the évidence was excluded — whether it was thought that 
the authority of Mr. Dickerson in the premises did not suffiçierttly 
appear; or whether, in thé opinion of the court, no mère agent or 
officer, whatever his position, could m'odify the formai Contracts of 
the Company once they were signed and sealed. But the only alter- 
native in the latter case wbuld be a resolution of the governing board, 
and this the authorities certainly do not require. In the Case of 
Sappho, 94 Fed. 545, 36 G. C. A. 395, it was provided in the written 
contract aocording to which the repair of a steamer was undertaken, 
that no bills for extras should be incurred except upon certain for- 
malities; but without regard to thesev the président, who had super- 
vision of./the jèb, directed that certain extra work which was neces- 
sary to make the vessel seaworthy, should be done; and it washéld 
that the corporation was hable without any formai act of the direct- 
ors acquiescing therein. Ih Leroy R. R. Co. v. Sidell, 66 Eed. 27, 
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13 C. C. A. 308, the verbal order of the président of a railroad, into 
whose charge the gênerai management was intrusted, that a branch 
road should stop at a certain point, contrary to the terms of the duly 
pxecuted construction contract, was sustained; his authority being 
iaferred from the subséquent acceptance of the work. So, in Rolling 
Mills V. St. Louis Railroad, 120 U. S. 256, 7 Sup. Ct. 542, 30 h. Ed. 
639, where a contract for a lot of rails to be purchased by the defend- 
■ant was effected on behalf of the plaintiff company by its président, 
a release by the same officiai was held good; it being shown that 
under the by-laws and the course of business between the parties the 
making of such contracts had been confîded to him. And in Du- 
buque Railroad v. Pierson, 70 Fed. 303, 17 C. C. A. 401, the assur- 
ances of the président of a railroad, who had gênerai control of its 
affairs, with regard to the character and extent of its obligation to 
the plaintifï under a foreclosure decree, by which it had succeeded to 
the rights and obligations of a previous company, were held binding 
on the company, the plaintifï, on the strength of them, having defer- 
red'to sue. 

It is to be borne in mind in every such instance that the written 
contract, while executed in the name of the corporation, is in reality 
the act of its représentative ofïicer, moving in its behalf, of prima 
facie validity because of his presumed authority, and a modification 
from the same source would seem to be of equal efficacy. The seal 
of the corporation, if affixed, may add sanction and dignity to the 
instrument, but the parties are not restricted to a specialty to make 
a desired change. Railroad v. Trimble, 10 Wall. 367, 19 h. Ed. 948. 
Sealed or unsealed, written or paroi, the contract dépends for its 
validity on whether the officer or agent who made it was empowered 
by the corporation to do so. 

It is urged, however, that, inasmuch as everything which was done 
by Mr. Dickerson was followed by a formai act of the two companies, 
the évidence at its best was merely of an authority to negotiate, but 
not to conclude, a contract, nor to waive the provisions of one al- 
ready made. But the fact that the agreements with respect to thèse 
patents, after being settled by Mr. Dickerson, were subsequently 
put in formai shape, does not necessarily detract from his asserted 
position. Intended purchasers were referred to him not merely to 
treat with, but as one having power, the proof of his authority to 
fix definite and binding terms being shown by the adoption of his 
work just as it stood. That which he determined upon became the 
accepted contracts of the companies whom he represented, the con- 
tracts being made when he agreed to them, and the rest being mère 
matter of form. The ofïers of évidence were broad enough to be so 
interpreted, and should therefore hâve been received. 

The judgment of the Circuit Court is reversed, and a new trial is 
awarded. 

GRAY, Circuit Judge (dissenting). The written contract between 
the plaintifï and Addicks, as président of the Bay State Gas Company, 
recited what purpôrted to be a perfect and plenary license in said plain- 
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tiff, and iniplied a ^reèent right to grant the same to the Bay State 
Gais Company. The language is s ^ 

"Whëreas sald Kent hàs p'urchasèâ thé rîght to Vend, iise and manufacture 
acétylène gas iH Massacbusetts.undéi» Certain patent rlghts froin the Electro 
Gas Company of West Virginia and the U. S. Acétylène OUquef action Com- 
pany of Nçw Yprk." 

As the matter stood tlnder thîs, contract, the défendant hâd a right 
to suppose that, upon fhè performance of the covenants on his part 
to be perforiii'èd, he woùld be thereupon invested with the full and 
complète riighi to "vend, use and manufacture acétylène gas in the 
city of Boston and tpwn of Brookline; in the commonwealth of 
MassaçhtisettSi" As a matter éf fâct, t-hose contracts with the Elec- 
tre Gas G/ôtrtpany and the Acétylène Cbttipany vested np rights as 
to their retîited patents in tlie jjlairitifï. They were exeèutory agree- 
ments, ùndértaking to grânt lidensés to a New Jersey corporation to 
be thelreafter organized by the plaifttifï, with $2,000,000 capital, $250,- 
000 of which was to be paid up. Numerpus conditions weire impqsed 
upon the enjoyment of the rights thereafter to be conveyéd to this 
New Jërâey corporation, which absolutely negatived the right to grant 
a plenafy Kcense, even if the contraût had been one between this cor- 
poratîoii ' and the deféhdônt;' Its title was imperfect, by reason of 
the <|uàlificâtions and limitations annexed thereto. 

Under thèse circumstances, it seems to me, as it did to the learned 
judge of the court belowj that it was incompétent for the plaintiff to 
attempt to cure this clearly defectivè title, or want of title, in him- 
self, by testimony as to the verbal promises of certain ofifîcers 
of the patent-owning corporations, to procure from the said cor- 
porations licenseS to the plaintifï's grantees in conformity with his 
contracts with them. The plaintiff was bound to prove, as well as 
aver, that he was always able and ready to comply with the contract. 
The title he putnn évidence was clearly inadéquate to support this 
requirement. I do not think that anything short of a complète and 
exearted contract from thèse corporations with the plaintiff cov- 
ering the premises, would be sufficient to support the plaintiff in his 
suit against the défendant. 

Again, no authority was shown or offered to be shown on the 
part of the persons with whom the plaintiff avers that he dealt, to 
bind the corporations. It was quite beside the case to offer testi- 
mony that in other cases such officers, after making such promises, 
had procured an exécution of them by the corporations for whom they 
held themselves out as.acting. Such corporations could repudiate 
the action of their agents or pretended agents, justly or unjustly, 
and this défendant would hâve no possible remedy therefor against 
the corporations. What the plaintiff was required to hâve under his 
contract with, the défendant, as président. of the Bay State Gas Com- 
pany, was a présent right to grant the license he pretended to grant 
in his contract with him, — ^the right in praesenti, not a contingent right, 
dépendent upon the happening of something in the future, or the ex- 
écution or non-execution of promised : contracts. Even if we were 
at liberty to infer an agency from the testimony offered, the refusa) 
of the Company to be bound by the acts of such agent, would leave 
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the plaintiff in this case witîiout the title necessary to support the pre- 
tended grant to the Bay State Gas Company. A refusai, even though 
unlawful, of the corporations to convey to the plaintiff what he says 
in his contract with the défendant they had conveyed, would négative 
the plaintiff's assertion of title. The plaintiff not only was without 
the title that he covenanted that he possessed and sold to défendant, 
but the contract which he actually had with the corporations owning 
the patent was an elaborate and spécifie one, which was utterly in- 
consistent with the assertion of the plaintiff, that he had "purchased 
the right to vend, use and manufacture acétylène gas in Massachu- 
setts under certain patent rights," etc. Besides other restrictive con- 
ditions in this contract, there was a positive covenant against assign- 
ment, forbidding the very thing which the plaintiff had undertaken to 
de in his contract with défendant. Whether Dickerson, as agent 
of the patent-owning corporations, was authorized to waive this and 
other conditions of the written contract, might be a question be- 
tween the plaintiff and such corporations, but neither the défendant 
nor the Bay State Gas Company was privy to such contract of waiver, 
and were not concerned therein. The patent-owning corporations 
might or might not recognize the authority of this agent, and the 
plaintiff might or might not succeed in showing that he had an en- 
forceable demand against them. However this might be, plaintiff 
never was in the situation to make good his statement, that he had 
purchased and possessed the thing he agreed to sell, either by his 
original contracts with the corporations, or by an exécution of the 
new contracts Avhich it is alleged Dickerson agreed to make. The 
error of the contention of the plaintiff, is in confusing this case with 
a suit against a principal, on a contract made by one whom it has 
held out by a course of business as its agent. It is not sought in 
this suit to fix a Hability on such a principal, by showing that the 
contract, on which suit is brought, was made by an authorized agent. 

No ofifer of testimony was made by the plaintiff, tending to show 
that he had the title he was required to hâve, by his contract with 
the défendant. In fact, the offers made and refused by the learned 
judgc of the court below, implied the want of such requisite title in 
the plaintiff. 

For thèse reasons, I think the judgment of the court below should 
be affirmed. 



LOMBARD et al. v. LA DOW et a!. 
(Circuit Court of Appeals, Ninth Circuit September 21, 1903.) 

No. 918. 

1. VbNDOB, AND PUKCHASER— TiTLB OF PUKCHASER— CONSTRUCTIVB KoTICB OF 

Invaliditt. 

A purchaser of real estate, In reliance on the record title, wlio deraigns 
title to a portion of thé property tKrough a guardlan's sale made under 
an order of court, wliere the record disclosed an outstanding mortgage 
covering the entire property, executed prior to the guàtdlan's sale, but 
in which the purchaser thereat joined, although having. ât the time no 
Interest, ti'as chatged with notice of thé irrégularity of the transaction, 
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andpnt upon Iflqnlry as to the re4ï condition upfthe Ijltle; and where 
the proceèdings tôt the sale by the guarjiilan were In fact flctitious and 
vold, l)eing designed merely to circumvent the law prohibitliig the mort- 
gaglng of a mlnor's property, suefa -purchaser was net protected by the 
record as a bona fide purchaser, and took no title as agalnst the mlnor. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 
For opinion below, see 115 Fed. 443. 

Thls suit was çommenced by the appellee Lewis McArthur La Dow in the 
circuit court ol the state of Oregon for Umatilla county in August, 190O, to 
partition certain rèal property hetweôn himself and the North American Trust 
Company, and to quiet thé title. to certain portions of the samè property as 
between himself and Letltla LôiabRrd, whose Interest Is represented by the 
oppellants. The plalntlfC éiaimed to b0 the owner in fee simple of the undi- 
vided one-half interest in lots 3, 4, 6, 6, 7, 8, 9, and IQ, in block 8, in the 
city of Pendleton. The complalnt alleigèd that Letltià Lombard was asserting 
some clalm or Interest in a part 6f the rèal property, but In fact had no in- 
terest in said property. The property claimed by Letltia Lombard is a pièce 
2T feet and 5 inehea by 100 feet, on the west side of lots 7 and 8, in block 
8, of the above-described property. The prayer of the complalnt is for a decree 
of partition of sàid jpirbperty between Lewis McArthur La Dow and the North 
American Trust Cornjpany, and fora decree thàt Letltia Lombard has no claim 
upOn or Interest lïï any portion of the real property in controversy. The de- 
fendant Letltia Lombard then flled a pétition and undertaking for removal of 
said cause to the United States Circuit Court for the district of Oregon, al- 
leging that the suit was of a civli nature, to partition between the plaintifC 
and the défendant North American Trust Company the land described in the 
complalnt, and a suit to quiet title between the plalntiff and the défendant 
Letltia Lombard to the portion of tbe property claimed by her, and that there 
was in said suit a controversy wûlch^as wholly between citlzens of différent 
States, and whlch could be fully determined as between them, to wit, a con- 
troversy between the défendant Letltia Lombard, a citizen of the state of 
Illinois, and the plalntiff, a citizen ofîhe state of Oregon. TJpon giving the 
bond for removal, aS provided bylaw, the cause ivas removed to the Circuit 
Court of the United States for tbe district of Oregon. Thereupon the plaln- 
tiff, by leave of the court, flled an antended bill ot complalnt The défendant 
Letltia Lombard having dled during the course of the proceèdings, the ap- 
pëllants herein were substifuted as her représentatives. Benjamin M. Lom- 
bard and Charles' fi.' Lombard as her sole hoirs at law, and Franklin S. Akin 
as her adnjinlstrator. ; ; 

It appears that one George A. La Dow died Intestate In Umatilla county, 
Or., about November 1, 1876, lèaving eurviving hlm Mattie A. La Dow, hls 
widow, and Frank E. La Dow, and the complainant Lewis McArthur La Dow, 
mlnor children; that the said mlnors, by the death of the said George A, La 
Dow, became the owners in fee simple of real property described as lots num- 
bered 3 to 10, Inclusive, in block 8, In the city of Pendleton, state of Oregon, 
subject to the dower rights of the said Màttie A. La Dow; that the said 
Mattie A. La Dow was, about November 11, 1876, appointed guardian of the 
person and estate of the complainant X-ewis McArthur La Dow, and contlnued 
to be such guardian untll on or about the 12th day of September, 1889; that 
on that day proceèdings were Instituted by the said Mattie Ai La Dow in the 
county court of Umatilla county, Or., for the sale of the complalnant's in- 
terest In the inherited property, aiid e&e Charles H. Carter was appointed 
guardian ad litem of the complainant, who was then about 14 years old. 
Frant E. La Dow had attainéd'iiis majorlty on Deceniber 23, 1888. A sale 
of the eomplainant's lnteTef,t was ordçred on Oçtober 12, 1889. The record of 
tlié proceèdings show that th0 sale was made on November 14, 1889, to one 
Charles B. léaac, for t^é consldWatiOR of ?15,000. The sale was confirmed 
by the court on January 8, 1890, aind on Janùary 11, 1890, Mattie A. La Dow, 
guardian of Lewis McArtbM]^ La Dow, conveyed to C. B. Isaac the undlvlded 
one-half Intereèt In said lots 3 t<? 10, inclusive, to block 8, in Pendleton, Or.,. 
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subject to the dower right of Mattle A. La Dow. This deed was wltnessed, 
sealed, and acknowledged so as to be entitled to record, and flled for record 
on January 20, 1890. As we shall see presently, no such sale was in fact ever 
made, but tbese proceedings constitute a llnk in the cbaln of title claimed by 
the appellants to the property in controversy. On March 13, 1894, Mattle A. 
La Dow, Frank E. La Dow, and Charles B. Isaac conveyed the whole of the 
property to James A. and Bertha Howard for the expressed considération o( 
$40,000. On January 21, 1895, James A. and Bertha Howard conveyed to B. 
M. Lombard a one-half interest in the portion of the property now claimed by 
Letitia Lombard. On May 10, 1895, B. M. Lombard conveyed the interest he 
bad acquired to Letltla Lombard. On October 7, 1896, James A. and Bertha 
Howard conveyed an undivlded half interest in a portion of the same prop- 
erty to Letitia Lombard, thus vestlng the whole title to the lot therein con- 
veyed in Letitia Lombard, if the conveyances are found to be valid. 

The record discloses, however, another and différent transaction relating to 
the title to this property. It appears that Mattie A, La Dow, Frank E. La 
Dow, and Charles B. Isaac signed an instrument dated at Kansas City, Mo., 
September 1, 1889, in which lots 3 to 10, inclusive, of block 8, in the city of 
Pendleton, Or., were mortgaged to the Jarvis-Conklln Mortgage Trust Com- 
pany, of Kansas City, to secure the payment five years after that date of the 
sum of $17,350. The mortgage was acknowledged by Mattle A. La Dow on 
September 14, 1889, before J. C. Oliver, a notary public of Los Angeles county, 
Oal., and by Frank E. La Dow and Charles B. Isaac on September 27, 1889, 
before E. E. Sharon, a notary public of Umatilla county. Or. The mortgage 
so acknowledged was iiled for record September 27, 1889. As there was no 
certificate as to the officiai character of the acknowledging offlcer before whom 
Mattie A. La Dow made her acknowledgment, she made a second acknowl- 
edgment of the mortgage before B. E. Sharon, a notary publie of Umatilla 
county, Or., on November 22, 1889, and the mortgage, thus acknowledged, 
was again filed for record on that day. On December 14, 1889, the .Tarvis- 
Conklln Mortgage Trust Company assigned ail its right, title, and interest in 
and ta this mortgage to S. L. Conklin, and on November 25, 1896, Conklin 
commeneed a suit in the circuit court of the state of Oregon for Umatilla 
county against Mattie A. La Dow, Frank E. La Dow, Lewis McArthur La 
Dow, Charles B. Isaac, James A. Howard and Bertha A. Howard, bis wife, 
Letitia Lombard, and others, for the purpose of foreelosing the mortgage. 
The défendants appeared and resisted the foreclosure proceedings, the défend- 
ant Lewis McArthur La Dow setting up as a défense the facts concerning 
the proceedings taken In the county court for the sale of the property by 
Mattie A. La Dow, as bis guardian, alleging the flling of the pétition in the 
county court for the sale of the property, the order of sale by the court, 
and the sale of the premises to Charles B. Isaac. He also alleged the facts 
concerning the mortgaging of the property by Mattie A. La Dow, Frank E. 
La Dow, and Charles B. Isaac to the Jarvis-Conklin Mortgage Trust Com- 
pany, and it was alleged as a défense that both proceedings, namely, the pro- 
ceedings to sell the property and the action of the parties in mortgaging the 
property, were each and every one of them void as against the said Lewis 
McArthur La Dow, and ineffectuai to dlvest him of any interest or right or 
title he may bave had in the property, or of which he became the owner as 
the helr of George A. La Dow. The défendant Letitia Lombard flled her an- 
Bwer in said cause, in which she set up and alleged that she was the owner 
in fee simple of the parcel of land 27 f eet and 5 inches by 100 feet, beretofore 
described. Thereafter the cause was tried in the state circuit court, and a 
final decree entered, in which it was adjudged and decreed that the proceed- 
ings taken by Mattie A. La Dow in the county court of Umatilla county, the 
order of sale of the premises, the sale thereof to Charles B. Isaac, and the 
mortgage of the premises made by Mattie A. La Dow, Frank E. La Dow, 
and Charles B. Isaac to the Jarvis-Conklin Mortgage Trust Company, and 
each and every one of them, were absolutely void as against Lewis McArthur 
La Dow, and ineffectuai to divest any part or parcel of bis right, title, and 
Interest of. In, or to the said premises. The court further decreed that Lewis 
McArthur La Dow was the owner in fee simple, free from ail liens and In- 
cumbrances, of the undivlded one-half interest of ail of the said property, 
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BUbJect to the déwer right of Mattle A. La Bdtr, And làe court decreed a 
fèreclosure of thé mortgage against ail the other défendants, and ail tlielr 
rIght, tltle, and Interest In or to sald property, and every part and parcel 
thereof, and aj^àinst eaoli and every one of them, and decreed that the same 
should be sold to ààtisfy the sum of $16,300 due upon the mortgage, together 
wlth interest and attomey's fées. On appeal to the Suprême Court of Oregon 
the decree of the lower court was In ail things afflrmed, the court holding 
that the guardlan had no power umder the statute of the state to mortgage the 
land of the ward, and that thei proceedlngs relating to the sale of the ward's 
interest In the land were flcUtlous, ïraUdtilent, and vold. Conklln v. La Dow, 
33 Or. 354, 54 Pa& 218. In piirsuance of thls decree, afltirmed by the Suprême 
Court, exécution was issued by the state circuit èourt, and sale made of the 
property to S. L. Gonfclln, except the undivided half interest thereln of Lewis 
McArthur La Dow. Conklln asslgned hls certlflcate of sale to the North 
American Trust Company, whb received the sheriff's deed therefor, and for 
two years prier to the beglnhiagof the présent action the North American 
Trust Company and Lewis McArthur La Dow were in the sole possession of 
ail the property. After the détermination of the appeal in the state Suprême 
Court, as above stated, the sale of the property, confirmation of the sale, ex- 
piration of the tlme for redemptiont and the exécution and dellvery of the 
sheriff's deed, Letitla Lombard; àa one of the défendants in that action, ap- 
plled to the Suprême Oourt for a modification of its decree, and for a recall 
of its mandate isaued In the caâe. The court granted the pétition, and mod- 
ifled its decree, reafflrmlng the decree of the lower court, except so far as the 
confllctlng clalms of the respondents Letitla Lombard and Lewis McArthur 
La Dow to a portion of the mortgaged promises were determined thereby as 
between themselves. As to such matters, It was adjudged and decreed that 
so much of the decree of the lower court as in any way adjusted or inter- 
fered with the controversy between Letitla Lombard and Lewis McArthur 
La Dow as to their respective rlghts in the promises, as between themselves, 
be deemed erased, as by said mandate directed, and that otherwise the decree 
should stand as «ntered. 

In the blU of complaint in the présent suit the complainant recites the 
foregoing proceedlngs and transactions, and allèges that Letitla Lombard is 
estopped and ougbt not to be permltted or allowed to plead aay right, title, 
or interest in the promises in controversy. : The prayer of the blli Is that 
Letitla Lombard be decreed tO bave no right, tltle, or interest In or to any 
part of the sald property; that the sald proceedlngs In the county court of 
Umatilla county, Or., be decreed to be null and vold and ineffectuai to devest 
any interest or tltle whlch complainant had in the property as hoir of George 
A. La Dow, deceased; that complainant be decreed to be a tenant in common 
with the défendant North American Trust Company; and that the said prop- 
erty be partitioned between them as tenants In common, after ascertaining 
the value of the dower right of sald Mattie A. La Dow thereln. 

The défendant Letitla Lombard dénies havlng had notice of any invalidity 
of proceedlngs in the county court, and avers that B. M. Lombard was an 
innocent purchaser in good faith for a valuable considération, relylng upon 
the record of said proceedlngs! and that she in turn purchased from him, 
paying a valuable considération, and without notice or intimation that the 
title was not perfect. She dénies that any other title was conveyed by the 
sherifE's deed at the foreclosùre sale than that of Frank E. La Dow to an 
undivided half Interest In the èntire property, and the dower right of Mattle 
A. La Dow in and to the same half interest, and avers that the mortgage did 
not affect the Interest of the complainant Lewis McArthur La Dow, to whlch 
interest she Is the légal successor, by reason of the purchase thereof in good 
faith by B. M. Lombard, and later by herself. 

The défendant North American Trust Conlpany does not clalm to hâve any 
knowledge of the respective rlghts of the parties clalmlng tltle, but avers 
that the property Is stlU subject to the mortgage given to the Jarvis-Conklin 
Iklortgage Trust Company for an amount unsatisfled by the sheriff's sale, and 
admlts that the partition prayed for by complainant may be made. 

The case proceeded to trial, resultlng in a decree adjudging the complainant 
and the North American Trust Company to be tenants in common and sole 
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■owners of the property In controversy, but not provldlng for a partition as 
prayed for In ; the amended bill of complalnt. It decrees that Letitia Lombard 
bas no rlght, title, or Interest In or to the property, and that the proceedings 
had in the county court of the state of Oregon for Umatilla county In the 
inatter of the estate of Lewis McArthnr La Dow, minor, were totally in- 
efCectual to devest any Interest, right, title, or estate whieh belonged to said 
Lewis McArthur La Dow in any of the real property described, as heir of 
George A. La Dow. A pétition for rehearing was argued, resulting in the 
same decree, aud a motion by the défendant Letitia Lombard for a judgment 
on the pleadings was denled. From this decree an appeal was taken to this 
court. 

Martin L. Pipes, Arthur P. Tifft, and George C. Stout, for ap- 
pellants F. S. Akin and B. M. Lombard. 

John T. McKee, for appellant Charles H. Lombard. 

Charles H. Carter, James H. Raley, John J. Balleray, John 
McCourt, and R. J. Slater, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the foregoing facts, de- 
livered the opinion of the court. 

The purpose of this action was originally twofold: (i) To parti- 
tion the entire property in controversy between the complainant 
and the défendant the North American Trust Company ; (2) to quiet 
the title to a portion of the property as against the daim of title 
asserted by the défendant Letitia Lombard. By some arrangement 
between the complainant and the North American Trust Company 
a decree of partition has been rendered unnecessary, and that ques- 
tion has been eliminated from the case. The only controversy re- 
maining is the claim of title asserted by Letitia Lombard to the lot 
in question. This title is based upon the proceedings in the county 
court of Umatilla county, Or., resulting in the guardian's sale of com- 
plainant's interest in the property to one Charles B. Isaac. The 
prayer of the bill of complaint is that thèse proceedings in the county 
court be decreed to be null and void. The judgment of that court is 
thus directly attacked upon allégations that the proceedings were 
fîctitious and unreal; that there was no actual controversy and no 
matter tried or considered by that court ; that the whole proceedings 
were a sham and a pretense, executed in form, but designed to cir- 
cumvent the law of the state regulating the management of the 
minor's estate by his guardian. This so-called judgment of the 
county court was before the Suprême Court of the state in Conklin 
v. La Dow, 33 Or. 354, 54 Pac. 218. That action was brought in 
the circuit court of the state to foreclose a mortgage given Ijy the 
guardian upon the real property of the complainant. The exécution 
of this mortgage was the real transaction behind the proceedings 
taken by the guardian in the county court for the sale of the same 
property. The Suprême Court, speaking of thèse latter proceedings, 
said : 

"It is next claimed that this is a collatéral attack upon the judgment and 
proceedings of the county court for fraud, and for that reason must fail. But 
as between the plaintifC and the défendant Lewis McArthur La Dow thèse 
proceedings are not eatitled to the force and efCect of the dignity of a judg 
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meut Tbey were purely flctlttous, Institnted for the purpose of evading a 
wholesome imle of law, were a fraud upon the court, and cannot, therefore, 
be treated.sss a Judicial proeeeding." 

Then, àfter citing a stateraent made by Solicitpr General Wedder- 
burn in his argument in Duchess of Kingston's Case, 20 How. St. 
Trials, 355, 478, adopted by Lord Brougham in the subséquent case 
of Eafl of Bandon v. Bêcher, 3 Clârk & F. *479, *5io, and the opin- 
ion of LorcJ Brougham in Shedden y. Patrick, l Macq. 619, 10 Chi. 
Leg. News, 234, the court says further: 

"The proceedlngs In the cpunty court were purely flctitlous, gotten up, not 
for the purposè ofobtalnlng any real decree or order of such court for the 
sale of the property belonglng to the contestlng défendant, but to facilitate 
the accompUshment of an entlrely distinct and separate purpose. It was not 
Intended that any questions should be submltted to the court for adjudication, 
or that it should perform any bfflCe in the matter except to approve in a 
formai way what the parties had already agreed upon. The whole scheme 
was a pure action, by which the court was led to believe that it was adjudicat- 
ing and determining real questions, properly within its Jurisdiction, when In 
fact the parties had themselves settled and agreed upon just what should 
be donc, and had no intention whatever to abide by or be governed by its 
decree or order. The machinèry of the court was slmply used by them to 
cover up the real truth, and to accomplish something entirely différent from 
what the proceedihgs on thelr face purported to be. It would be an anomalous 
doctrine if, in a suit to foreclose a mortgage upon the property of a minor, he 
could not question its validity because, in order to faclHtate its exécution, 
resort had been had to a pretended salé of his interest to the ostensible mort- 
gagor, under some flctitlous proceedlngs of the county court." 

It was accordingly held that as between the plaintifï in that case 
and the deferidant Lewis McArthur La Dow the proceedlngs of the 
county court were an absolute nullity, and the mortgage in question 
was void. 

The défendant Letitia Lombard was a party to that action, and her 
défense ih that case, as in the présent case, was that the proceéd- 
ings of the county court, being regular and valid on their face, 
imported absolute verity in her favôr as a subséquent innocent pur- 
chaser for value, The court held that this issue was not involved in 
that case, and could not be tried thërein, and it was therefore not de- 
termined. Nevertheless, the bill of Complaint in the présent case 
alleg-es an estoppel against the défendant Letitia Lombard and in 
favor of the complainant, by reason of the fact that the conveyance 
made by the guardian to Isaac pursuant to the order of sale of the 
county court, and under which Letitia Lombard daims title, was 
executed subséquent to the exécution of the mortgage, and therefore 
subject to its conditions, and that any and ail right, title, and interest 
which she had or could hâve had in the property was foreclosed by 
the jùdgment in the foreclosure proceedlngs. The view we take 
of this case upon the merits rendérs it unnecessary to pass upon the 
question. 'We shallhave occasion, however, to consider the facts 
allcged in this behalf as tending tô show that Letitia Lombard had 
notice of the fraudùlent character of the guardian's Sale, and that she 
is therefore not in a position to claim title as an innocent purchaser 
for value without notice. To détermine the validity of the guardian 
sale, référence must be had to the proceedlngs leading to it, and the 
facts upon which those proceedlngs were based; -and, the claim of 



LOMBAED V. LA DOW. IZt) 

fraud in those proceedings having been set up, the court of necessity 
admitted évidence aliunde the record. From that évidence it was 
impossible to décide otherwise than as decided by the court belovi^, 
and by the state court, in the foreclosure proceedings, that the guard- 
ian sale was illégal and void. The testimony of Isaac himself, the 
purchaser at the guardian sale, is an unqualified admission that he 
paid nothing for the property, and had no interest in it whatever, 
other than to go through vi^ith the form of purchasing it in order to 
enable the property to be mortgaged, and then to convey it back to 
the original owners. It is not questioned that the parties instituting 
the proceedings for the sale of the property, in order to mortgage it, 
acted in the belief that they were promoting the best interests of ail 
concerned; nevertheless their purpose was illégal, and the transac- 
tion was void and against the rights of the plaintiff herein. 

The évidence is confîicting as to whether or not the défendant 
Letitia Lombard had actual knowledge of the infirmity of title, con- 
séquent upon the invahdity of the guardian sale, at the time she pur- 
chased the property in controversy. But there can be no question 
that the state of the record title at the time of her purchase was 
such as to put her upon inquiry as to the real condition of the title. 
The title she acquired was derived from the proceedings in the 
county court resulting in the guardian's sale of the property on 
November 14, 1889, to one Charles B. Isaac. The sale was con- 
firmed by the court on January 8, 1890. The deed of conveyance 
was executed January 11, 1890, and was witnessed, sealed, and ac- 
knowledged so as to entitle it to be recorded, and was filed for 
record on January 20, 1890. There was then of record a mortgage 
upon the same property executed by Mattie A. La Dow, widow, 
Frank E. La Dow, and Charles B. Isaac, to secure to the mort- 
gagees the payment of $17,350. This mortgage was acknowledged 
and filed for record on September 27, 1889, and again acknowledged 
(to cure a defect in the acknowledgment) and filed for record on 
November 22, 1889. This mortgage was illégal under the laws of 
the state so far as it afïected the interest of the minor heir Lewis 
McArthur La Dow. But further than this at the time this mort- 
gage was executed and filed for record Isaac had no interest in the 
property. What, then, was the signifîcance of this illégal mortgage 
with respect to the title to property in which Isaac, one of the mort- 
gagdrs, had no interest? It was, of course, notice that there was 
some substantial irregularity in the mortgaging of the property, and, 
the transaction being so closely connected in point of time with the 
proceedings for the guardian sale, it was notice sufficient to put 
a prudent person on inquiry as to the real condition of the title. 
Moreover, the sale of a half interest in the entire property by How- 
ard and wife to B. M. Lombard in 1895, and the sale of the remain- 
ing half interest in the lot in controversy by Howard and wife to 
Letitia Lombard in 1896, were made subject to this mortgage. It 
appears that the purchase was made for Letitia Lombard by B. M. 
Lombard, her son, who handled her property absolutely, having her 
power of attorney for that purpose. The knowledge of B. M. Lom- 



126 126 FEDERAL EBPOETER. 

bard then was the knpwledge of the défendant I^ctitia Lomtard. 
B. M. Lombard ftestifies that he examined an abstract of the prop- 
erty when he rïiadé thé purchase, and had no other knowledge than 
was contained in the abstract, and no knowledge or intimation that 
any one had any equity or daim to the property, other than that 
of the Jarvis-Conklin mot^tgage, James A. Howard, who purchased 
the property with B, M. Lombard, and later deeded to Letitia Lom- 
bard, testifîes that A the time he and B. M. Lombard arranged to 
purchase the property they discussed the matter of Lewis McArthur 
La Dow having soitte equity in the property, and how that equity 
could be satisfied when' ypung La Dow came of âge. C. M. Wade, 
cashier of the First National Bank at Pendieton, testifîes to conver- 
sations had with B. M. Lombard and Howard together, when they 
were endeavoring to negotiate a loàn upon this property if they 
purchased it, and states that according to his recollection "a part 
of the considération and trade and the understanding throughout 
was that when this [the mortgage] had been settled up that Lewis 
La Dow was to get the back lots." According to Mr. Wade's un- 
derstanding, Lombard and Howard were to assume the mortgage, 
and pay no^ other considération for the property, but that when 
Lewis La Dow came of âge they were to deed back to him certain 
lots, and that they considered they were getting the property cheap 
on those terms. The testimony of Lombard and Howard is not 
clear as to the considération paid. It appears to hâve been con- 
nected with several trades of property, so that it was a difficult mat- 
ter to separate the particular considération given for this property. 
Howard does not appear to hâve paid anything whatever, and Lom- 
bard but little, if anything. It is certain that Howard purchased 
with knowledge of Lewis La Dow's equity, and the inference to be 
drawn from ail the testimony isthat B. M. Lombard also had such 
knowledge at the time he purchased; that, though he may hâve re- 
lied upon the record title, he had knowledge that the mortgage was 
placed on the property before the purchase at the guardian sale was 
completed, and was therefore charged with sufficient notice of its 
invalidity to place him upon inquiry, independent of any other knowl- 
edge he may hâve acquired from other sources. 

Thèse facts bring the case squarely within the rule that a court of 
equity wiîl set aside the sale of an infant's lands fraudulently made 
by his guardian under authority derived from a court having jurisdic- 
tion of the subjedt, and will grant sUch relief therein as is consistent 
with equity proceedings. Arrowsmith v. Gleason, 129 U. S. 86, 9 
Sup. Ct. 237, 32 L. Ed. 630, citing Johnson v. Waters.iii U. S. 640, 
4 Sup. Ct. 619, 28 L. Ed. 547. See, also, Bergin v. Haight, 99 Cal. 
52, 33 Pac. 760. 

There are no substantial equities in support .ofappellants' claim 
of title, and we see no reason for disturbing the decree of the court 
below. 

The decree of the Circuit Court is therefore afïîrmed. 
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TJNITED STATES v. EEAVES. 

(Circuit Court of Appeals, Fifth Circuit. December 7, 1903.) 

No. 1,240. 

1. Ahmt— Navt— MiNORs— Enlistmbnt— Validitt. 

Rev. St. § 1419, as amended by Act Feb. 23, 1881 [U. S. Comp. St. 1901, 
p. 1007] provides tliat minors between the âges of 14 and 18 years shall 
not be enlisted for naval service witliout the consent of ttielr parents or 
guardians; and section 1420, as amended by the same act, déclares that 
no mlnor under the âge of 14 years shall be enlisted in the navy service. 
Héli, that where a minor under the âge of 18 years enlisted in the navy 
without the consent of his father, then living, on the minor' s fraudulent 
représentation that he was over 21 years of âge, such enlistment was not 
void as to the mlnor, but was voidable only, at the Instance of his father. 

2. Same — Deskrtion — Abbkst — Habeas Corpus. 

Under Eev. St. § 1624 [U. S. Comp. St. 1901, p. 1105], providing that the 
United States navy shall be governed by the articles of war, and article 
8, providing that such punishment as a court-martial may adjudge may 
be Inflicted on any person in the navy who déserts therefrom, where a 
minor between the âges of 14 and 18 years, without the consent of his 
father, then living, enlisted in the navy, and recelved the usual pay from 
the date of his enlistment until after he deserted, was airested, and de- 
talned as a déserter, he could not be discharged from custody of the naval 
authorities on a writ of habeas corpus sued out by his father, though the 
latter was entltled to demand his son's discharge from the navy as soon 
as he had answered and satisfled the charges for désertion then pending 
against him. 

Appeal from the Circuit Court of the United States for the Middle 
District of Alabama. 

For opinion belowr, see I2i Fed. 848. 

W. S. Reese, Jr., U. S. Atty. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. The proceedings in the Circuit Court 
were on a pétition for a writ of habeas corpus. A writ of error was 
originally sued out, but, by seasonable written stipulation and gênerai 
consent, it is to be treated as an appeal. 

The proceedings in the lower court and the facts in the case appear, 
from a bill of exceptions seasonably allowed, as follows : 

"Be It remembered that at the présent term of the Circuit Court for the 
Middle District of Alabama came on to be heard the pétition of P. A. Reaves, 
who sued out a writ of habeas corpus to regain the custody of his minor son, 
E. L. Reaves, held by the chief of police of the city of Montgomery, Alabama, 
as a déserter from the navy; the writ having been Issued by the court. The 
chief of police made return on the 5th of January, 1903, as ,set forth In the 
record, the hearing of which, by consent, was set for the 15th day of January, 
1903; and the matter was held under advisement until the 16th day of Feb- 
ruary, 1903, by consent. On that day the court announced its opinion sustaln- 
Ing the demurrer, adjudging that the minor was illegally detained, and that 
the petitioner, the father of the minor, was entitled to his custody and con- 
trol. Immediately upon this announcement being made in open court, the dis- 
trict attorney of the United States made known to the court that on the 12th 
day of February, 1903, that the Secretary of the Navy had preferred formai 
charges, with spécifications, against the said E. L. Reaves for désertion and 
fraudulent enlistment, which charges had been formally served upon the 

% 1. See Army and Navy, vol. 4, Cent. Dlg. § 48, 
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prlsoner, whlch sald charges and spécifications are ordered to be made a part 
of thls blll of exceptions,; «s Bxhiblt A. Thereupon it was agreed in open 
court tbat tbe retum shoùld bè considered as àmended, and as embodying 
in it tbe facts cï tbé preferrlng of sucbcaiarges, and their service npon tbe 
prlsoner, and the petîtloner agaln demurred to tbe return. Along -with tbis 
demurrer, tbe court heard évidence of the parties as to the facts of the case. 
It was shown tbat P. A. Eeayes is tbe father of the mlnor, E. L. Reaves, and 
tbat botb .tbe fatber and tbë mjnor at tbe; time of bis enllstment were, and 
still are, cltlzens of Alftb^ma, resldlng In thls district, and tbat the father 
never bad manumltted or otherwlse emandpated hls mlnor son, vrho enllsted 
In, tbe navy wlthout tbe iÇather''? knowledge or consent, whlle absent from 
home, and vrben bis father was: Ignorant of hls whereabouts, at Merldian, 
Miss. When tbe father next heard from tbe mlnor, some montbs af ter the 
latte;? left :home, be was inforuied tbat tbe içlnor bad enllsted In tbe United 
States army and was In Porto Elco. His parents were unable to locate him 
deflnitely, and were not informed of bis enllstment In tbe navy untll about 
the time of hls return to thelr bome, In Montgomery, Alabama, durlng the 
Christpias of 1902. Wben.be retumed home, the father took charge of hlm, 
and put bljn to work in a coïton factory; tbe , father néver havlng consented 
to his enllstment. The mlnor bad been at borne about a week, when the 
cblef of poUce arrested bimas a déserter from the navy, and tben tbe father 
Immedlately sued out thls wrlt K. L. Reaves, tbe mlnor, was enllsted in the 
navy some time In December, 1^1, at Merldjan, Mississippi, and deserted the 
recelvlng sblp MlrineapoUs lia October, 1902, at League Island, and startea 
home. Tbe mlnor, E. L. Reaves, Is, now, at the time of the hearlng, about 
seventeen years and six montbs old. It ,^as also shown tbat after his sald 
enllstment tbe sald mlnor received from the United States the usual pay and 
ftllowances allowed by law to landsmen in tbe navy, beginnlng with the date 
of hls enllstment, and contlnulng up to the time he deserted. It was also 
shown tbat at the time of hls enllstment be represented tbat he was twenty- 
oiJe years and flve montbs of agè at tbe time. Upon thls évidence, wbich was 
ail tbe évidence addueed on the hearlng, the United States, by tbe district 
attorney, moved tbe court to remand the prlsoner to tbe custody of the cblef 
of police, whlch motion was denled, and tbe United States then and tbere duly 
excepted. Thereupon tbe petîtloner moved tbe court to make an order dls- 
cbarglng the mlnor from tbe cuptody of the, cblef of police, and awarding tbe 
custody of the mlnor to tbe petitloner, wblch motion the court granted; and 
the United States, by the district attorney, then and there duly excepted." 

The question presented is whether a mînor between the âges of 14 
and 17 years, who, without the consent of his father, then living, and 
representing himself as over the âge of 21 years, has duly enlisted in 
the navy, and who has received the usual pay and allowances from the 
date of his enlistment, and, after a service of some months, has desert- 
ed, and therçafter been aj^rested as a déserter, can be discharged from 
the, custody of the naval authqrities on a writ of habeas corpus sued 
out by his father, demanding the custody of his minor son. 

Under section 1418 of the ReVised Statutes, as amended May 12, 
1879, and Febryary 23, 1881 [U. S. Çomp. St. 1901, p. 1007], boys 
between the âges of 14 and 18 years may be enlisted to serve in the 
navy until they shall arrive at the age;of 21 years. Other persons may 
be enlisted to serve for a périod not exceeding 5 years. By a fur- 
ther amendment, March 3, 1899, Act March 3, 1899, c. 413, § 16, 30 
Stat. 1008 [U. S. Comp. St. 1901, p, 1007], it was provided that here- 
after thç term of enlistment of ail enlisted men of the navy shall be 
4 years. By section 141 9, as amended February 23, 1881 [U. S. 
Comp. St. i^i, p. 1007]; minofs betwçen the âges of 14 and 18 years 
shall not be enlisted for naval services without the consent of theii- 
parents or guardians. By section 1420, as amended February 23, 
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1881 [U. S. Comp. St. igoi, p. 1008], no minor under the âge of 14 
years, no insane or intoxicated person, and no déserter from the 
military or naval service of the United States, shall be enlisted in the 
naval service. By section 1624 [U. S. Comp. St. 1901, p. 1105], the 
navy of the United States shall be governed by the articles of war 
therein declared; and article 8 thereof provides that "such punishment 
as a court-martial may adjudge may be inflicted on any person in the 
navy who * * * Twenty-fîrst, or in time of peace déserts or at- 
temps to désert or aids and entices others to désert." 

For a time the courts were at variance as to whether the enlist- 
ment of a minor in the army or navy without the written consent of 
his parent or guardian, and in face of the statutes of the United States 
prohibiting the same, was void, or only voidable. For cases, see 18 
Am. St. Rep. note, pp. 639-641 ; also opinion of Judge Jones fiiled 
in this case, reported 121 Fed. 848. For the inferior United States 
courts, the question was settled in Morrissey's Case, 137 U. S. 157, 
II Sup. Ct. 57, 34 L. Ed. 644, wherein it was distinctly held that 
the enlistment of a minor in the military service of the United States 
without the written consent of his parent or guardian is good as to 
the minor, and voidable only at the instance of the parent or guardian. 
In that and the immediately preceding case of Grimley, 137 U. S. 147, 
II Sup. Ct. 54, 34 L. Ed. 636, ail the adjudged cases of importance 
on the subject were reviewed ; and in Morrissey's Case the court said : 

"Section 1117 [U. S. Comp. St. 1901, p. 813] provides that 'no person under 
the âge of twenty-one years shall be enlisted or mustered Into the military 
service of the United States without the written consent of his parents or 
guardians: provided, that such minor has such parents or guardians entltled 
to his custody and control.' But this provision is for the benefit of the parent 
or guardian. It means simply that the government will not disturb the con- 
trol of parent or guardian over his or her child without consent. It gives the 
right to such parent or guardian to involie the ald of the court and secure the 
restoration of a minor to his or her control, but it gives no privilège to the 
minor. The âge at whieh an infant shall be compétent to do any acts or 
perform any duties, military or civil, dépends wholly upon the Législature. 
United States v. Bainbridge, 1 Mason, 71 [Fed. C3as. No. 14,497]; Wassum v. 
Feeney, 121 Mass. 93, 95 [23 Am. Rep. 258]. Congress has declared that 
minors over the âge of sixteen are capable of entering the military service, 
and undertaking and performing Its duties. An enlistment is not a contract, 
only, but effects a change of status. Grimley's Case, 137 U. S. 147 [11 Sup. 
Ct. 54, 34 L. Ed. 636]. It is not, therefore, like an ordinary contract, voidable 
by the infant. At common law an enlistment was not voidable either by the 
Infant or by his parents or guardians. * • * In this case the parent never 
Insisted upon her right of custody and control, and the fact that he had a 
mother living at the time is therefore immaterial. The contract of enlistment 
was good, so far as the petitioner is concemed. He was not only de facto, 
but de jure, a soldier, amenable to military jurisdiction. His mother not in- 
terfering, he was bound to remaln In the service. His désertion and conceal- 
ment for flve years did not relieve him from his obligations as a soldier, or 
his liability to military control." 

The principles thus declared hâve been followed and applied in 
numerous cases in the fédéral courts. See In re Kaufman (C. C.) 41 
Fed. 876; Solomon v. Davenport, 87 Fed. 318, 30 C. C. A. 664; In 
re Perrone (D. C.) 89 Fed. 150; In re Dowd (D. C.) 90 Fed. 719; In 
re Carver (C C.) 103 Fed. 624; In re Miller, 114 Fed. 838, 52 C. C. 
A. 472. 

126 F.— 9 



13Cr laS^f'EDkRAL BBPOBTBB. 

Folloiying-'the principléSideclared in Morrissey's Gasé> âttd in the 
light of subséquent adjudications, it is ckar that by his enlistment irt 
the naval service E. L. Reaves became dé facto and de jure a seaman 
or sailpr in the navy of the United States, and as such entitled to pay, 
clothing, and allowances, ail of which he received, as well as other 
benefits, suçh as pensions, shelter, care, and protection in sickness and 
in health, ail provided by the statutes, ail possible to acGr.ue; and, at 
the same time, he became stibject to the articles of war, and amenable 
to the gênerai discipline of the navy. And this status was bound to 
continue,, 'With ail its advantages and responsibilities, Untilhis enlist- 
ment should be ended by death, discharge, or cancellation thereof 
on the application of his parents or guardiân. 

In Grimley's Case, supra, the appellee had been found guilty by a 
court-martial of the crime ôf désertion, an<i'had been sentenced to be 
imprisoôed six months. While serving out this sentence, he sued out 
a writ ofliabeas corpus, asking for discharge on the grqund of illégal 
enlisttrïerit. In somewhat' discussing the jurisdictio.n of the civil 
courts to exercise supervisory or correcting powers oyer the proceed- 
ings of courts-martial, the court said : 

"The single Inqulry — the ttest— Is jurisdictlon. That belng establîshed, the 
habeas corpus inust be dented, and the prisoner remanded. That wanting, it 
must be sustained, and the petltioner discharged. If Grimley was an enlisted 
soldier, he was amenable to the jurisdlction of the court-martial. * * *" 

In Kaufman's Case, supra, the minor had enlisted without the con- 
sent of his parent or guardiân, had deserted, and was then held by 
the military authorities, aiid had been ordered before a court-raartiar 
for trial as a déserter. Judge Bond said: 

"If he be In the service, and takes pay as a soldier, whether he was prop- 
érly enlisted or not, if he désert he is liable to be tried and punished by court- 
martial." 

In Solomon v. Davenport, supra, the Circuit Court of Appeals for 
, the Fourth Circqit held that a minor who enlists in the army without 
the consent of his parents or guardiân, and subsequently déserts, is 
amenable to a court-martial as a déserter; and as it appeared that, 
although the petitioner was a minor when lie enlisted without the con- 
sent of his parent or guardiân, yet, as he was held under a warrant of 
the United States commissioner on the charge of désertion, the dis- 
charge on habeas corpus was refused. 

In In re Dowd, supra, a discharge on habeas corpus was refused 
because it appeared that, while Dowd had enlisted as a minor without 
the written consent of his parents, yet he had been duly convicted by 
a court-martial of the military offense of being absent from his post 
without the consent of his commanding ofificer, and thereupon sen- 
tenced to imprisonment in the post guardhouse at Pt. Baker, Cal., 
for the term of 30 days, and at the date of the issuançe of the writ he 
was in actual confinement pursuant to such sentence. 

In In re Carver, supra, the court discharged the minor because, 
although charges had been preferred against him warranting his trial 
by court-martial, yet the executive authority had not acted upon them. 

In the Miller Case, supra, a minor was refused his discharge at 
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the suit of his parents, who had not consented to his enlistment, be- 
cause at the time of the writ the minor was held a prisoner by au- 
thority of the United States as a soldier in the United States army, 
and the return showed that charges had been preferred against him, 
and that he would be brought to trial as soon as practicable before a 
court-martial convened by the commanding ofFicer of the Department 
of Texas. In the very elaborate opinion deHvered by Judge Shelby, 
the matter is reviewed from the standpoint of jurisdiction, and it was 
said and held as foUows : 

"The common law, vinaided by statute, fuUy recognizes the parents' right 
to the custody and services of their minor child; but it bas never been held 
that they could, by the wrlt of habeas corpus or otherwise, obtain bis custody 
and his immunity when he was held by an officer of a civil court of compétent 
jurisdiction to answer a charge of crime. His enlistment having made the 
prisoner a soldier notwithstanding his minorlty, he is amenable to the military 
law just as the citizen who is a minor is amenable to the civil law. The 
parents cannot prevent the law's enf orcement in either case. It is not reason- 
able that a minor, of âge to enlist, who secures the honorable and responsible 
position of a soldier in the TJnited States army, could abandon his colors in 
the face of the enemy, and on the eve of battle, and avoid trial and punish- 
ment for désertion by the intervention of his parents, who had not consented 
to bis enhstment, but who had taken no step to avoid it before the soldier's 
arrest for désertion, or that he could endanger the army by betraying its 
secrets to the enemy, and not be amenable to military jurisdiction, bis parents 
objecting. We cannot approve a view that leads to such results. Wheh an 
enlisted soldier is imprisoned by military authority upon a charge of désertion 
or other military crime, a civil court will not interfère on habeas corpus when 
such military authorities hâve jurisdiction; and if a minor, over the âge of 
16 years, enlisted In the service, is so charged and detalned, a civil court 
will not, either on his own application or that of his parents or guardian, dis- 
charge him until he bas been released from the prosecution pending against 
him." 114 Fed. 842, 848, 52 0. C. A. 476. 

In the présent case the minor had deserted the naval service ; the 
executive authority, as appears by the return, had acted by proclaim- 
ing him a déserter, and ofïering a reward for his arrest, and he had' 
been arrested before the writ was issued ; and the case further shows 
that within a reasonable time after the arrest, and before the judg- 
ment in the Circuit Court, the Secretary of the Navy preferred formai 
charges for fraudulent enlistment and désertion. Thèse charges can 
only be tried before a naval court-martial. Under this state of facts, 
on principle and authority, it must be held that the jurisdiction of the 
naval courts had fully attached, and that the naval authorities are en- 
titled to the custody of the minor, notwithstanding the enlistment 
was without the consent of his father, and voidable on his demand. 

The décisive points in this case are ail ruled adversely to the ap- 
pellee in the Miller Case, and, as we consider that case well ruled 
and of controlling authority, we might well hâve disposed of thîs ap- 
peal by mère référence thereto; but, as the case has been so stren- 
uously argued, the writer has thought best to go over the facts and 
law as though the case presented new questions, not heretofore passed 
upon by this court. 

In the argument it has been stressed that public policy favors 
parental control, and that this should be given such efïect as to render 
void ab initio the enhstment of a minor, where such enlistment is pro- 
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hibited by the statute without the consent of the parent or guardian, 
and stich parent or guardian demands the custody of the minor, The 
public policy is found in the statute. The statute, construed by the 
Suprême Court, makes the law. An enlistment in the army or navy 
may be annulled and vacated, but its effects remain. 

In re Chapman (C. C.) 37 Fed. 327, 2 L. R. A. 332, has been much 
cited and somewhat relied upon in the briefs and argument. The 
learned judge in that case proceeded on the gênerai proposition that 
whatevér is done in contravention of prohibitory law is null and void, 
and he said that such was the well-settled doctrine of every System of 
jurisprudence; and the judge held that the enlistment in violation of 
the statute was absolutely void and of no eflfect, and the minor him- 
self might take advantage thereof. In re Chapman was overruled by 
the Suprême Court in Morrissey's case and in Grimley's case, and it 
is now of no efifect. It reads well, but it is not sound. 

The decree of the Circuit Court is reversed, and the case is remand- 
ed, with instructions to discharge the writ of habeas corpus, and re- 
mand the minor, E. L. Reaves, to the custody of the naval authorities, 
represented by Adolphus Gerald, chief of police of the city of Mont- 
gomery, state of Alabama. Ail this to be without préjudice to the 
petitioner's right to demand bis son's discharge from the navy, and 
enforce the same by any appropriate remedy, after, and as soon as, his 
son shall hâve answered or satisfied the charges now pending against 
him. 



UNITED STATES SHIPBUILDING CO. t. CONKLIN et al. 
(Circuit Court of Àppeals, Third Circuit. November 28. 1903.) 

No. 28. 

1 COKPORATIONB— APPOINTMENT OF RbCEIVER— FeDEBAL COURTS. 

TJnder the establlshed rule that a new équitable right created by a 
state statute may be enforced in a fédéral court, where it can be so en- 
forced In conformity with the pleadlngs and practice in equlty, the right 
glven by thé New Jersey statute (Révision 1896, p. 298, §§ 65, 66) to cred- 
Itors or stdckholders of a corporation which has become insolvent to ap- 
ply to a court of chancery for an injunctlon and receiver may be enforced 
in a fédéral court by mortgage bondholders and stockholders of an in- 
solvent corporation who hâve a lien on its property by express contract, 
where such court has Jurisdiction by reason of (Ûversity of eitizenship 
and the value in dispute. 
a. Same— EQCiTr Jukisdiction. 

A court of equlty bas power independently of statute to appoint a re- 
ceiver for an insolvent corporation at suit of its mortgage bondholders 
and stockholders, where the bill allèges that the insolvency was pro- 
duced by the gross mismanagement of its dlrectors, who are also char- 
ged with positive mlsconduct amounting to a breach of trust 
& Same— Rbview on Appeal. 

The appointment bf a receiver for an Insolvent corporation Is largely 
withln the discrétion of the court, and an order maklng such appointment, 
where withln the court's jurisdictlon, will not be disturbed on appeal, 
unless it appears to hâve been improvldently made. 

% 2. See Corporations, vol. 12, Cent. Dlg. §§ 2203, 2206. 
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Appeal from Circuit Court of the United States for the District of 
New Jersey. 

Charles L. Corbin and John G. Johnson, for appellant. 
Samuel Untermyer and R. V. Lindabury, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This is an appeal from an interlocu- 
tory order entered in the Circuit Court of the United States for the 
district of New Jersey on June 30, 1903, appointing a receiver for 
the défendant below (the appellant), the United States Shipbuilding 
Company, a corporation of the state of New Jersey, and awarding an 
injunction against the company, its directors and officers. 

The complainants in the bill are first mortgage bondholders and 
stockholders of the défendant corporation. The suit was commenced 
on June 11, 1903. The bill of complaint charges and with particu- 
larity sets forth matters tending to show that the défendant corpora- 
tion is insolvent. The bill allèges that the défendant has large past- 
due obligations, which it is unable to meet, and has no funds with 
which to pay its maturing accounts or bills payable, and no means 
of securing extensions thereof or further crédit; that "the défend- 
ant has bills payable maturing between now and August ist, inde- 
pendent of maturing accounts, amounting to over $410,000, which it 
is unable to pay, in addition to which the défendant owes a very 
large amount of current accounts, amounting to a number of hun- 
dreds of thousands of dollars, and which will mature between now 
and July ist," which it will be unable to meet, and that it has neither 
funds nor crédit with which to continue its business; and that its 
directors hâve determined to make default in the payment of the in- 
terest maturing on July i, 1903, on its bonded debt, and hâve so an- 
nounced. The bill further charges that the directors of the défend- 
ant corporation hâve recklessly mismanaged its aflfairs, and that by 
their mismanagement the insolvency of the corporation has been 
brought about. 

The exhibits attached to the bill show that the défendant corpora- 
tion was organized on June 17, 1902, and that by an amended cer- 
tificate filed on August i, 1902, its capital stock was largely in- 
creased ; that within 10 months thereafter, to wit, on May 25, 1903, 
a reorganization plan was publicly issued and circulated by a reor- 
ganization committee, at least one of whom was a member of the 
board of directors of the company; that to the communication by 
the reorganization committee to the holders of bonds and stock of 
the corporation of the proposed plan of reorganization was attached 
a letter signed by the président of the company, indorsing the scheme 
and recommending its acceptance, and also a letter signed by the 
treasurer of the company showing its serious fînancial embarrass- 
ment and its absolute need of new cash working capital. This plan 
provides for the surrender of ail of the outstanding first mortgage 
bonds, and the cancellation of the mortgage on the shipbuilding 
plants given to secure thèse bonds, and the substitution therefor of 
preferred stock, the same to be subject to a mortgage giren on the 
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plant to secure $2,000,000 to be advanced, as well as $10,000,000 of 
outstanding bonds now secured by a mortgage on the plant of the 
shipbuilding company second to that sought to be canceled; and, 
in addition to securing a first mortgage for the mortgage now se- 
cured by a second lien, the person furnishing the $2,000,000 of work- 
ing capital is to be entitled to receive $1,500,000 of preferred stock 
and $r,6oo,ooo of common stock in the new company to be organized 
for taking over the plants. In their published comniunication of the 
proposed plan of reorganization to the holders of bonds and stock 
of the défendant corporation the reorganization committee make 
the foUowing statements, which are substantiated by the letter of the 
treasurer of the company above rëferred to : 

"By reason of the excessive mortgage obligations of the United States Ship- 
building Company, its. bonrowing capacity and crédit bas become so serlously 
afCected that outstanding notes are being pressed for payment, and the mak- 
Ing of further loans Is rendered impossible. * • * The United States 
Shipbuliaing Company bas been compelled, from its organlzation, to make 
advances from time to tlnjse to its constituent eompanles, for working capital 
and eost of opération, most of the avallable cash in hand. The réduction of 
the working capital thus disclosed, and the impractlcablllty of drawing upon 
the resources of the shipbuilding plants, hâve resulted in a material impair- 
ment of the cash assets of the United States Shipbuilding Company. The 
company Vfill be unable on July 1, 190?, to meet the interest or sinking fund 
aceruliig on its flrst mortgage tUrty year bonds. * * • A readjustment, 
therefore, is imperative in ord,er to give a fair and équitable récognition to the 
holders of the respective sèCuritles; to establish sound flnandal crédit; to 
secure addltlonal cash -working capital for the necessary Improvements in 
the various propertles; and for the liquidation of the floatlng obligations of 
ail the cpnipanles." 

The bill also charges that large quantities of the bonds and stock 
of the défendant corporation hâve been issued to its directors and 
others without any proper or sufficient considération. 

To fùrther indicate the scope of the bill of complaint and relief 
sought, we qùote the twenty-ninth paragraph of the bill : 

"Twenty-Ninth. Your orators further state that It Is necessary in the in- 
terest of all the stockholders of the défendant that a recelver, representlng 
ail the stockholders and credltors, should bring suit against the directors of 
sald défendant and all others who hâve recelved stock and bonds of said 
défendant without any considération, and should bring suit in the interest of 
all the stockholders and credltors of sald défendant against the directors for 
the damages sufCered by the corporation by their mismanagement of Its 
affairs, and for a proper accountlng, and to cancel all stock of défendant that 
was illegally or Improperly issued, and to rescind the transaction of the pur- 
chase of the Bethlehem Stçel Company, and recover back the considération 
paid on such purchase." 

Upon the proofs submîtted the Circuit Court found and decreed 
"that the défendant corporation is insolvent, and is not about to ré- 
sume its business in a short time with safety to the public and ad- 
vantage to its stockholders, and that the complainants are other- 
wise entitled to the appointment of a receiver on the ground of the 
insolvency of thé défendant and the action of its directors in con- 
nection with the conduct of its aflfairs." And in its opinion the 
court said that the directors were doing nothing to relieve the com- 
pany from its financial embarrassment, and that it "would appear 
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that the directors of the company hâve abdicated their powers, and 
that the company is drifting along without guidance." 

By the corporation act of the state of New Jersey (Revision 1896, 
p. 298, §§ 65, 66), it is enacted that whenever any corporation shall' 
become insolvent any creditor or stockholder may, by pétition or 
bill of complaint setting forth the facts, apply to the court of chan- 
cery for a writ of injunction and the appoiiitment of a receiver, and 
the court, being satisfied by affidavit or otherwise of the sufficiency 
of the application and of the truth of the allégations made, may 
issue an injunction against the corporation and its officers and agents, 
and may appoint a receiver for the creditors and stockholders of the 
company. We are not called upon to consider the question whether 
under this statute a creditor whose claim is not reduced to judgment, 
and who has no lien, can maintain a bill in equity in the Circuit Court 
of the United States for the appointment of a receiver of a corpora- 
tion solely on the ground of the insolvency of the corporation. The 
complainants hère are mortgage bondholders and stockholders. They 
hâve a lien upon the property of the défendant corporation created 
by express contract, and an interest in its property which it would 
seem gives them a standing in a United States court of equity, within 
the principles enunciated by the Suprême Court in the cases of Scott 
V. Neely, 140 U. S. 106, 113, 11 Sup. Ct. 712, 35 L. Ed. 358, and Hol- 
lins V. Brierfield Coal & Iron Company, 150 tj. S. 371, 14 Sup. Ct. 
127, 37 L. Ed. II 13. 

In the former of thèse cases the court recognized the doctrine that 
vifhere a statute of a state créâtes a new équitable right, capable of 
enforcement by proceedings in conformity viàth the pleadings and 
practice in equity, the right will be enforced in the courts of the 
United States. The court, however, limited the application of the 
principle thus : 

"The gênerai proposition [the court said] as to the enforcement in the 
fédéral courts of new equltahle rights created by the states is undoubtedly 
correct, subject, however, to this qualification; that such enforcement does 
not impair any right conferred, or conflict with any inhibition imposed, by 
the Constitution or laws of the United States." 

With this qualification, it is the settled doctrine that an enlarge- 
ment of équitable rights by state statute may be administered by the 
Circuit Courts of the United States. Holland v. Challen, iio U. S. 
15, 3 Sup. Ct. 495, 28 L. Ed. 52; Gormley v. Clark, 134 U. S. 33R. 
348, 10 Sup. Ct. 554, 33 L. Ed. 909. Now, the préservation, collec- 
tion, and administration of the assets of an insolvent corporation, 
through the instrumentality of a receiver, are matters, we think, es- 
sentially of an équitable character. Ogilvie v. Knox Insurance Com- 
pany, 22 How. 380, 392, 16 L. Ed. 349 ; Graham v. Railroad Company, 
102 U. S. 148, 161, 26 L. Ed. 106; Blake v. McClung, 172 U. S. 239, 
254, 19 Sup. Ct. 165, 171, 43 L. Ed. 432. Mr. Justice Bradley, speak- 
ing for the court in Graham v. Railroad Company, supra, said : 

"When a corporation becomes insolvent, it is so far civilly dead that Its 
property may be administered as a trust fund for the beneflt of its stock- 
holders and creditors. A court of equity, at the instance of the proper parties, 
will make those funds trust funds which in other circumstances are as much 
the ahsoUite property of the corporation as any man's property is his." 
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Upon the prînciples Mid down by the Suprême Court in the several 
above cited cases, therè seeiiis to be ho valid objection to the présent 
complainants — who are ihortgage lien creditors and stockholders 
of the défendant corporation — seeking in the United States Circuit 
Court the remedy in chancery by injunction and the appointment o£ 
a receiver given by the New Jersey statute against an insolvent cor- 
poration, the court othervvise having jurisdiction of the case by reason 
of the diverse citizenship of the parties and the value in dispute. 

But the bill of complaint hère does not rest upon the statute of New 
Jersey exclusively. It sets forth a case cognizable by the court under 
its gênerai equity poweirs. The bill not only allèges that the défend- 
ant corporation was insolvent, but, as we hâve seen, it charges that 
such insolvency was produced by the gross mismanagement of its 
directors ; and, furthermore, the bill charged the directors with positive 
misconduct involving breach of trust. Insolvency of a corporation, 
coupled with gfross mismanagement of its afifairs by its board of 
directors, and such misconduct of the directors as is hère charged 
justify the appointment of a receiver by a court of equity independ- 
ently of any statutory authority. Towle v. American, etc., Society 
(G. C.) 60 Fed. 131; Doe v. Northwest Coal, etc., Co., 64 Fed. 928; 
Aiken v. Colorado River Irr. Co. (C. C.) 72 Fed. 594; Arents v. 
Blackwell's Durham Tobacco Co. (C. C.) loi Fed. 338. 

Upon the whole, we are of opinion that the bill presented a case 
of which the Circuit Court sitting in equity had jurisdiction, and 
that the appointment of a receiver was within the authority of the 
court. We also think that there was évidence to sustain the iindings 
of the court and to justify the order appointing a receiver. Whether 
a receiver should be appointed was a matter largely within the dis- 
crétion of the court, in view of the spécial circumstances of the casé. 
Upon a careful examination of the évidence, and having regard to 
ail the circumstances, we cannot say that the order appointing a 
receiver and granting an injunction was improvidently made. 

It was urged at the argument that the order appealed from is 
équivalent to a final decree. Although there is no assignment of 
error to bring this question before us, still it deserves présent con- 
sidération. As we read the order it was not intended to be a finality, 
and is not so in légal effect. The Franklin Electric Light Company 
V. Ft. Wayne Elec. Corp., 58 N. J. Eq. 543, 43 Atl. 650. But, to re- 
move any possible doubt on this point, we will amend the order by 
striking from the fifth paragraph the concluding words, "and especially 
by the act of the Législature of the state of New Jersey entitled 'An 
act concerning corporations. Revision of 1896,' " and substitute there- 
for the words, "the receiver to be subject at ail times to the orders 
and directions of this court," and we will add at the end of the 
order the following provision, "the foregoing order to stand until 
the further order of the court"; and as thus amended the order of 
June 30, 1903, is afïirmed. 
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KIMBBH ▼. GTJNNELL GOLD MIN. & MILL. C30, 

(Circuit Court of Appeals, Eighth Circuit November 23, 1903.) 

No. 1,8T2. 

1. MoHTGASE — Action at Law— Mortgagb Bond. 

A mortgage or trust deed of ail the property of the mortgagor, to se- 
cure the payment ratably of bonds or obligations issued to or held by 
numerous credltors, does not, in the absence of an express stipulation 
or of a statute to that effect, constltute any défense to an action at law 
against the mortgagor by each of the creditors upon the bonds or primary 
obligations thus secured. 

2. Action at Law—Worthlessness of Prospective Judoment No Dépense. 

The fact that a prospective judgment against a défendant In an action 
at law will be worthless is no défense to the action. 
8. Mortgage Bonds— Action at Law— Prospective Levï on Mortgagbd 
Property No Défense. 

The prospective levy upon the mortgaged property of an exécution 
upon a judgment in an action at law against the mortgagor, brought by 
one of several bondholders secured by the same mortgage, constitutes 
no défense to the action on the part of the mortgagor. 

4. PrACTICB— JtJDGMBNT ON PlEADINGB— IsSIIB UnTRIBD. 

A judgment for a défendant upon the pleadings in an action at law, 
in which the complalnant pleads overdue coupons, the answer avers 
payment, and the reply dénies that averment, is erroneous, because the 
pleadings présent an issue of fact on the question of payment upon 
which the plaintjfE is entitled to a trial by jury. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Tbis is an action at law against the Gunnell Gold Mining & Milling Com- 
pany to recover $38,295 which is alleged to be due from that company upon 
37 of its bonds and the coupons attached thereto, a portion of an issue of 
750 bonds of $1,000 each which were secured by a mortgage upon ail of its 
property then acquired or thereafter to be secured by the mortgagor. The 
défendant answered that each of the bonds recited the fact that it was one 
of 750 bonds of libe ténor and effect, the payment of which was secured by 
a deed of trust, hereafter called a "mortgage," made by the défendant, upon 
ail the property which it owned at the time the mortgage was made, or might 
acqulre thereafter; that the mortgage provided that, in case of default which 
should continue for the period of six months, the trustée, upon the request 
of holders of one-fourth or more of the bonds remaining unpaid, might take 
possession of the mortgaged property, coUect the rents. Issues, and profits 
thereof, foreclose the mortgage, sell the property, and dlstribute the proceeds 
ratably to the holders of the unpaid bonds and coupons, and that none of 
the holders of any of the bonds or coupons should proceed to take possession 
of the property or to foreclose the mortgage, uniess the trustée, after sultable 
notice, refused so to do. The défendant also alleged In its answer that the 
$1,295 which was alleged to be owing upon the coupons attached to the 37 
bonds had been paid. The plaintiff demurred to the answer upon the ground 
that the facts therein stated constltuted no défense to the causes of action 
set forth in the complaint, and tbis demurrer was overruled. Thereupon the 
plaintiff replied that the $1,295 owing upon the coupons had not been paid. 
The plaintiff then stood upon her demurrer and this reply, and the court 
rendered judgment for the défendant. 

Charles S. Thomas, Wm. H. Bryant, and Harry H. Lee, for plain- 
tiff in error. 

Daniel Sayer and H. B. Johnson, for défendant in error. 
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Before SAN50.RN, and.VAN DEYANTER, Circuit Judges, and 
HOOK, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Does the mortgage ci ail the property of a debtor to secure the 
payment ratably' of its tonds or obligations held by several creditors 
deprive thèse creditors of their right to maintain actions at law 
against their debtor fordefaults in the payment of the primary obli- 
gations, the bonds or notes of the debtor ? It is insisted by counsel' 
for the défendant that this question was rightly answered in the 
affirmative by the court: below: (i) Because the mortgage in this 
case provides thatj after the default of the mortgagor has continued 
for six months, the trustée, on the request in writing of the holders 
of one-fourth of the unpaid bonds, shall take possession of the prop- 
erty covered by the trust deed, shall foreclose the mortgage and 
apply the proceeds to the payment of the unpaid bonds and coupons, 
share and share alike* and that "no holder or holders of any of the 
bonds or coupons hereby secured Shall hâve the right to institute 
any suit, action, or proceeding at l^,w Or in eqûity for the foreclosure 
of this mortgage or the, exécution of the trust hereof, or for the ap- 
pointment of a receiver, or for the sale of the mortgaged premises, 
unless the said holder br holders shall first hâve giveh notice in writ- 
ing to the trustée of default having occurred ând continued" during 
the six rnonths, and unless the holders of one-fourth of the unpaid 
bonds hâve made the proper request to the trustée and he has failed 
to take the proceedings required ; , and (2) because ail the property 
of the defendajit was mortgaged to secure ail the bonds, and it would 
be inéquitable to permit thé. holder of a few of thèse obligations to 
levy an éxecution upon a part'- or ail of the mortgaged property, and 
in this way to disturb ïhe^pfo rata distribution of the proceeds there- 
of and to give to him an inéquitable préférence over his associâtes. 

The first reason here:;aâsigned for depriving the plaintifiE of her 
action at law upon her bjonds-— which constitute the primary obliga- 
tions for the debt, whilè|he mortgage is a mère incident thereof — ^is 
not convincing., The général rule is that, for a default in the pay- 
ment of money at the tiitie and place agreed upon, or for any other 
breach of a côntract, an action at law may be maintained, and a judg- 
ment for dan^ges may be Tecovered against the obliger. Of course, 
the payée or pfeligee may stipulate away or agrée not to exercise this 
right. But thette is noi such stipulation or agreement in the provi- 
sions of the 'trust deed to whîch coUnsel has challenged our atten- 
tion,_ or in any pf the other numeroùs terms whicl^ this instrument 
contains. A statute may provide that the remedy at law upon the 
primary obligation shall be postponèd until the secufity for the debt 
has been exhausted. But no such statute conditions the rights or 
remédies of the parties to this action. In the absence of any such 
agreement or àny such statute, the ordinary right of action upon 
the unconditional promise of the défendant to pay the money loaned 
upon its bondsi remained uiiimpaired, and it mûst prevail. Has this 
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right been surrendered or destroyed by the fact that the plaintiff's 
obligations and those of the other creditors of her debtor were se- 
cured by a mortgage of ail its property which is to be applied to pay 
them share and share alike? Is it lost by reason of the alleged fact 
that a judgment in favor of the plaintifï will be worthless because an 
exécution upon it may not be levied upon any of the mortgaged prop- 
erty, since such a levy would interfère with its équitable distribu- 
tion among ail the creditors secured thereby, and there is no other 
property to which the exécution can attach? The altruistic interest 
of the Gunnell Company in presenting this défense for the benefit of 
its other creditors who are strangers to this action is marked and 
inspiring. It is unfortunate for the plaintifï that she is beyond the 
pale of its abounding charity. Unfortunately for the défendant, 
there is no question of the rights of the other bondholders in the 
mortgaged property for considération or détermination in this action. 
They hâve made no complaint of its prosecution, and it will be time 
enough to consider the respective rights of the plaintifï and her asso- 
ciate bondholders in the property mortgaged to secure them when 
some of thèse bondholders présent and assert their rights. 

The only question in this action is whether or not the défendant 
owes to the plaintifï $38,295 and interest upon its matured prom- 
ises to pay. The plaintifï allèges that it does. The défendant dénies 
this averment. The judgment sought in this action is an adjudica- 
tion of this issue, and it is no défense to an action upon an overdue 
obligation to pay money that the défendant has no property and 
that a judgment and exécution against him will pay no part of the 
debt. City of Fort Madison v. Fort Madison Water Co., 52 C. C. 
A. 204, 206, 114 Fed. 292, 294. There are other uses to which a 
judgment and exécution may sometimes be put besides the making 
of the debt by exécution sale. Property that has been fraudulently 
conveyed by the debtor and his équitable interests are sometimes 
reached and money is occasionally made from such property to pay 
a judgment after an exécution upon it has been returned unsatisfied. 
The deep and lively interest which the défendant corporation mani- 
fests in preventing an adjudication of the amount which it apparently 
owes upon its overdue bonds and coupons suggests that the plaintiff 
ought not to be deprived of the opportunity to take proceedings of 
this character if she is so advised. Moreover, so far as the facts 
are disclosed by this record, the Gunnell Company is in possession 
of ail its property covered by the mortgage which it présents as a 
défense against the payment of its debts, is deriving ail the rents 
and profits from this property, and will continue to possess and use 
it until the trustée, by direction of the holders of one-fourth of the 
bonds, commences the foreclosure of the mortgage. It does not ap- 
pear that he will ever do this, and, if he does not, no reason occurs 
to us why the défendant may not be lawfully required under the pros- 
pective judgment in this action to apply at least a part of the rents 
and profits of its property to the payment of the debt which it ap- 
pears to owe to the plaintiff. And, fînally, upon this question, the 
mortgage, after providing for the foreclosure and sale of the prop- 
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erty covered by ît by the trustée, after a continuing default and de^. 
mand, reads in this way: 

"In case of any such default aa âforesald, the foregolng provision In réf- 
érence to taking possession, sale or foreclosure of sald premises, shall net be 
deëmed to exclude any otlier remedy at law or in equity to enforce thIs mort- 
gage or the obligations seeured thereby, but shall be cumulative thereto." 

Hère is an express contract between the mortgagee and the bond- 
holders that none of the provisions of the mortgage upon which the 
défendant relies shall destroy, postpone, or afïect the obligee's ordi- 
nary remedy by action at law to recover for the defaults of its obliger 
in the performance of its promises to pay. Thèse conclusions are 
unavoidable : 

A mortgage or trust deed of ail the property of the mortgagor 
to secure the payment ràtably of bonds or obligations issued to or 
held by numerous creditors does not, in the absence of an express 
stipulation or of a statute to that eflfect, constitute any défense to an 
action at law against the mortgagor by each of the creditors upon 
the bonds or primary obligations thus seeured. Chicago, etc., Rail- 
road Co. v. Fosdick, io6 Û. S. 47, 68, 27 L. Ed. 47; Lichty v. Mc- 
Martin, 11 Kan. 565, 567; Allen v. Woodard, 125 Mass. 400, 403, 
28 Am. Rep. 250; Marlor v. Texas & P. Ry. Co. (G. C.) 19 Fed. 
867, 868; McClelland v. Norfolk Southern Ry. Co., iio N. Y. 469, 
480, 18 N. E. 237, I L. R. A. 299, 6 Am. St. Rep. 397; Hacketts- 
town Nat. Bank v. Yuengling Brewing Co., 74 Fed. iiO, 114, 20 C. 
C. A. 327, 331. 

The fact that a prospective judgment against a défendant in an 
action at law will be wqrthless is no défense to the action. 

The fact that the enforcenlent of a judgment in favor of a bond- 
holder, by the levy of an. exécution upon property mortgaged to se- 
cure him and his associâtes, might disturb the ratable distribution of 
the mortgaged property and give him an inéquitable préférence over 
his associâtes, may furnish good grôund for relief in equity in their 
favor. Pennock v. Coe, 23 How. 117, 131, 16 L. Ed. 436; New 
Orléans Pac. Ry. Co. v. Parker, 143 U. S. 42, 59, 12 Sup. Ct. 364, 
36 L. Ed. 66; Jackson v.ïiudeling; 21 Wall. 616, 632, 22 L. Ed. 492; 
Fish V. New York Wàterproof Paper Co., 29 N. J. Éq. 16, 20. But 
that fact furnishes no défense for the mortgagor against an action 
at law upon his bond or note, which is the primary obligation to 
which the mortgage isâri incident. The resuit is that the défendant 
did not state in its answer any fàcts'suïïicient to constitute a défense 
to the cause of action for the $37,060 and interest evidenced by the 
bonds held by the plaintîff. 

In the plaintifï's statement of her cause of action for the coupons 
there is an avèrment thàtlthey were issued, that'they hâve matured, 
and there is a prayer fot 'judgment for the amount due upon them. 
There is an aniswer that thèy hâve been paid, and a reply which dé- 
nies the avèrment of paymerit. The resuit is that, when the motion 
for judgment for the défendant was' granted in the court bèlow, 
there was a plàin issue of fact betweçn the plaintiff and the défendant 
upon the question whether ot not tne Coupons had been paid. The 
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plaintiff had a right to the trial of that îssue by the jury, and the judg- 
ment against her without such a trial was clearly erroneous. The 
judgment below is reversed, and the case is remanded to the Circuit 
Court for farther proceedings not inconsistent with the views ex- 
pressed in this opinion. 
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(Circuit Court of Appeals, Eighth arcuit. November 2, 1903.) 

No. 1,876. 

1. Master and Servant — Injukt op Sbkvant — Contribctory Négligence. 

Although a servant wlio bas called the master's attention to a détective 
tool continues Its use at the master's request, and on a promise to supply 
a better tool within a reasonably short time, he is not thereby freed 
from the charge of négligence contributing to his subséquent injury, 
where the character of the work is such that it cannot be prosecuted by 
means of the détective tool without subjecting hlm to such great or 
Imminent risk of serious Injury that a person of ordinary prudence 
would not incur it. 

2. Samb— AsscMPTiON OP Risk. 

Where a defect in a tool fumished for the use of a servant Is obvious 
and well known to hlm, and the danger from Its use is apparent and ap- 
preciated by hlm, by contlnulng In the employment and the use of the 
tool he assumes the risk Incident to such defect, notwithstanding a 
promise by the master to remedy it. Per Sanbom and Van Devanter, 
Circuit Judges. 
8. Bamb. 

PlalntifC was employed In unloading logs from sleds on whlch they 
were piled several feet hlgh, and bound wlth a chaln, whlch plalntlfC 
loosened by knocklng out the hook wlth an ax. He requested an ax 
with a longer handle, and was promised one by the foreman, but mean- 
tlme continued at work with the one provided until he was injured by the 
logs rolling down upon him. He knew that some of them usually fell 
as soon as the chaln was released, but relied on his ablUty to get out of 
the way by runnlng. Beld, that by contlnulng the work with full knowl- 
edge of the danger he assumed the risk therefrom, and was moreover 
guUty of culpable négligence contributing to his injury, which precluded 
his recovery therefor. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Morton Barrows, for plaintifif in error. 

Otto Kuefïner and Albert Schaller, for défendant in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

THAYER, Circuit Judge. Fred Brown, the défendant in error, 
brought this action in the lower court against the Musser-Sauntry 
Land, Logging & Manufacturing Company, the plaintifif in error, for 
Personal injuries which he claimed to hâve sustained while in its 

H 2. Assumption of riska Incident to employment, see note to Ohesapeake 
& G. R. Co. V. Hennessy, 38 C. C. A. 314. 
See Master and Servant, vol. 34, Cent. Dlg. §§ 642, 645. 
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service !and in conséquence of its culpdble négligence. The act of 
négligence complained of consistée! in the alleged fact that the de- 
fendant Company supplied him with an ax having a short handle, 
with which to unload logs that he was engaged in unloading, when 
in the exercise of ordinary care it should hâve provided him with 
an ax having a longer handle. The facts which the évidence ad- 
duced at the trial tended to establish were as follows : The plaintifif 
was employed as a servant of the défendant company in unloading 
logs frorn- sleds on whîfch-ïhey were hauled from the woods, where 
they had been eut, at a place called "the landing." This landing 
was a level place, which had been overiîowed with water to form ice, 
the season being winter, so that when the spring came and the ice 
thawed the logs could be floated to the place where they were to be 
transported. The logs that were being handled varied in length 
from 12 to i8 feet. Théy vipère hauled to the landing on large log- 
ging sleds, which were quite wide, and were run on ice tracks or 
roads that had been formed leading from the woods to the landing. 
The logs were piled upon thèse sleds tier upon tier, sometimes to 
the height of lo or 12 feet, and were bound by chains to hold them 
in place until they reached the landing. At that place it appears 
to hâve been the plaintiiŒ's duty to loosen the binding chains by 
knocking out a hook at one end of one of the chains with the head 
of an ax 6r other suitàblë implement. When the hook was thus 
knocked out the upper tiers of logs rôlled ofï of their own weight 
onto the landing, or could be made to do so easily jf they remained 
in place after the hook was unfastened. The plaintifif testifîed, in 
substance, thât on one or two occasions he requested the défendant 
company, through its foreman, to provide him with an ax having a 
longer handle than the one he was then using, so that he could un- 
load logs with greater safety» and that the foreman, in response to 
this request, told him to go âhead and work with the ax which he 
was then using, saying, further» "the loads are not very big now, 
you can get along with the one you hâve got and I will get you one 
ail right"; that the day succeeding one of thèse conversations an 
unusually large load of logs, six or seven tiers high, was hauled 
to the landing; that he knocked out the hook of the binding chain, 
using an ax having a handle of ordinary length, such as he had 
been using, not having been provided at the time with one having 
a longer handle ; that when the hook was released one of the logs 
rolled ofif and over him as he was attempting to escape, and that he 
was thereby severely injured. 

At the conclusion of ail of the évidence the défendant company, 
through its counsel, moved the court to direct a verdict in its favor, 
which the triai court declined to do. The case was thereupon sub- 
mitted to the jury, and resulted in a verdict for $6,600. To reverse 
the judgment that was subsequently entered upon this verdict the 
défendant below has brought the case to this court on a writ of error. 

Counsel for the plaintiff in error urge a reversai of the judgment 
below for several reasons, but, according to the view which we hâve 
felt compelled to take of the case, it will only be necessary to con-' 
sider one question, and that is wliether the plaintif! below, on the un- 
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disputed évidence in the case, was not himself guilty of contributory 
négligence. He conceded several times during the course of his 
examination as a witness that the work in which he was engaged at 
the time of the accident was exceedingly dangerous work, and that 
he fully appreciated that fact and the risk of injury before he was 
hurt. When he knocked out the hook by which the binding chain 
was held he was compelled to stand in front of a high load of logs 
and in close proximity thereto, so that if one or more of the logs 
fell when the hook was released he could only escape injury by 
jumping to one side with great agility, or running in front of the 
logs for a considérable distance at great speed. If he made a mis- 
step or slipped on the ice which formed the landing, such misad- 
venture meant either instant death or a painful injury. The plain- 
tiff admitted, in the course of his testimony, that some of the logs 
usually rolled ofï the sied as soon as the hook was released, and that 
it was only "sometimes" or occasionally that they did not do so. 
He further testifîed that on the occasion of his getting hurt, when 
the large load of logs was brought up to the landing, he looked the 
ground over the first thing he did, to see where to run, before he 
struck the hook on the binding chain ; that he thought the logs 
might fall, and that he was "watching out so that in case it would 
fall I would get out of the way." As anticipated, the logs, or some 
of them, did fall as soon as the hook was struck and released. The 
plaintifï, as he says, ran straight back in the direction in which the 
logs rolled, as he had previously determined to do when he looked 
the ground over, but he was overtaken and injured before he had 
gone lo feet. The case presented by the plaintiflf's own testimony 
therefore is as foUows : He went up in front of a load of logs some 
lO or 12 feet high, used a short-handled ax to release the hook, strik- 
ing upwards, expecting the logs to fall, and relying on his own agil- 
ity of movement tO' get out of the way, but failed in so doing. We 
are of opinion that by his own évidence the plaintifï stands convicted 
of an act of culpable négligence which contributed to his injury. 
The act in question was not done in the exercise of ordinary care, 
but would seem to hâve been extremely reckless. It was such an 
act, we think, as ought not to be excused, and the plaintifï held 
guiltless of ail blâme, unless it appears that it was done under the 
pressure of some great emergency which justified him' in acting 
as he did. There appears to hâve been no such emergncy in the 
présent case. If the plaintifï believed, as he says he did believe, that 
the binding chain could be released with greater safety with an ax 
having a handle some inches longer than the one he was using, he 
should not hâve struck the blow which caused the logs to fall until 
he was provided with an ax having a longer handle or with some 
other suitable instrument. He was not compelled, by stress of cir- 
cumstances, so far as this record discloses, to put his life in danger 
by using an implement that was unsuitable for the purpose, and thus 
increase the risk of injury which, in any aspect of the case, was very 
great and imminent. 

To sustain the judgment below counsel invoke the rule of law, 
which is now well settled, namely, that when a servant discovers a 
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defect îq some tool or appliancei; and calls the master's attention to 
the defect, who thereupon promises to repair it or to supply a better 
one within a reasonably short period, and who also requests the 
servant tp continue using the defeetive implement, the servant in 
the mean time cannot be regarded as having assumed the risk of 
getting hurt by using the détective implement, but such risk is im- 
posed on the master. This rule, however, is subject to the limita- 
tion that when an implement or appliance is defeetive to such an ex- 
tent or the character of the work is such that it cannot be prose- 
cuted by means of the defeetive tool without subjecting the servant 
to such great or imminent risk of being seriously hurt that a person 
of ordinary prudence would not incur it, hère the promise or request 
of the master does not free the servant from the charge of contribu- 
tory négligence. The law will not permit a person to place himself 
çonsciously in a situation where the danger of sufifering the loss of 
life or limb is greàt and imminent, although he does conform to 
wishes pf his employer. Hough v. Railway Company, loo U. S. 
213, 225, 25 Iv. Ed. 612 ; Homestake Mining Co. v. Fullerton, 69 
Fed. 923, 16 C. C. A. 545, 549; Wood on Master and Servant, §§ 
378-380. We think the case at bar falls clearly within the last- 
mentioned exception, and that the plaintifï below is not exempt from. 
the charge of culpable négligence, notwithstanding the defendant's 
promise to provide him with a long-handied ax. The danger which 
he incurred in using a short-handled ax, according to his own de- 
scription of the situation, was great and imminent. It was incurred 
every time he attempted to release the binding chain by striking the 
hook, and if he deemed a long-handled ax more safe than the one 
he was using he should hâve desisted from unloading logs until a 
long-handled ax or some other suitable implement, which would 
hâve lessened the danger, had been provided. 

For the reasons thus indicated, we are of opinion that the trial 
court should hâve directed a verdict for the défendant, as it was 
requested to do. The judgment below is accordingly reversed. 

SANBORN and VAN DEVANTER, Circuit Judges (concurring). 
We concur in the judgment of reversai in this case on the grounds 
stated in the opinion of the court, and also upon the further grounds 
that the defect in the handle of the ax which the plaintifï was using 
was obvions and well known to him, that the danger from it was 
apparent and was appreciated by him, and that by continuing in the 
employment with this knowledge and appréciation he assumed the 
risk of the defects and dangers from which he sufifered. Lamson v. 
American Axe &,Tool Co., 177 Mass. 144, 58 N. E. 585, 83 Am. St. 
Rep. 267; King v. Morgan, 109 Fed. 446, 448, 48 C. C. A. 507, 509 ^ 
Cudahy Packing Co. v. Marcan, 45 C. C. A. 515, 517, 106 Fed. 645,. 
647, 54 L. R. A. 258; Smith v. Beaudry, 175 Mass. 286, 289, 290,. 
291, 56 N. E. 596. 
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COOKE et al. t. CX)PBNHAVEH et aL 

(Circuit Court of Appeals, Fourth Circuit November 6, 1903.) 

No. 475. 

L BrLL OF Rbvikw— Qrounds— Time for Filing. 

A bill of review which contains no claim of newly dlscovered évidence 
can only be malntained for errors of law appearing on the record, and it 
must be flled witMn the time allowed for an appeal from the decree 
Bought to be reviewed. 
9. Bahb. 

A bill of review to review a decree whlch was appealable to the Circuit 
Court of Appeals only can only be filed within the six months allowed for 
such appeal. 
8. Suit to Sbt Asidb Decrbe— Grounds. 

An original bill to set aside a decree cannot be maintalned on the 
ground of irregularities and errors which might hâve been corrected on 
appeal or by a bill of review. 
4, Suit to Qdibt Titlb — Titlb and Possession op Plaintiff. 

A bill to remove a cloud from the title to real estate cannot be main- 
talned by one who bas nelther the légal title nor possession. 

Appeal from the Circuit Court of the United States fot the South- 
ern District of West Virginia, In Equity. 

John Osborne and fe. W. Wilson, for appellants. 
George E. Price and Wesley Mollohan, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and McDOW- 
ELL, District Judge. 

GOFF, Circuit Judge. The appellants on the 22d day of Novem- 
ber, 1899, filed their bill in the Circuit Court of the United States 
for the District of West Virginia, the object of which was, for the 
reasons set forth in their bill, to hâve certain decrees which had been 
entered in the chancery cause of George Bartlett & Company against 
A. A. Chapman et al., then lately before pending in said court, set 
aside, and to obtain such further and gênerai relief as to equity ap- 
pertains. To this bill a demurrer was filed, which the court below 
sustained, and, the complainants declining to amend their bill, the 
same was dismissed. An appeal was allowed; the only questions 
presented by the assignments of error being those raised by the de- 
murrer, and the court's action regarding them. The demurrer was 
argued and submitted for décision prior to the taking efïect of the 
Act of Congress creating the Southern District of West Virginia 
(Act Jan. 22, 1901, c. 105, 31 Stat. 736 [U. S. Comp. St. 1901, p. 
440]). The suit of George Bartlett & Company against A. A. Chap- 
man et al. was instituted during the year 1871 for the purpose of en- 
forcing the lien of a judg*nent in favor of such complainants and 
against the said Chapman, by the sale of certain real estate it was 
alleged he had title to. Chapman filed his answer in April, 1872; 

1f4. Necessity of possession In suits to quiet title, see note to Jackson v. 
Simmons, 39 C. C. A. 522. 
See Quieting Title, vol. 41, Cent. Dlg. §§ 8, 36. 
126 F.— 10 
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and at the same tîme the cayse was referred to a commissîoner, with 
directions that he ascertain ahd report as to the real estate owned by 
said défendant, as well as to the iliens thereon and their priorities. 
Such report was made and filed during the year 1872. In 1873 a 
large number of the judgment crèditbrs of Chapman filed a pétition 
in the cause, setting up their: judgnients, praying that they be made 
parties, and asking for^the sale of his real estate in order that their 
respective judgments might Be paid from the proceeds thereoî. In 
May, 1873, the court entered a decree confirming the çommission- 
er's report, and ordering the sale of the land owned by Chapman de- 
scribed therein. The greatef; part of the land was subsequently sold, 
and under the orders of thé- court the proceeds thereof weré applied 
to the payment of the liens thereon. In 1876 the death of Chapman 
was suggested, and the names of his administrator and heirs at law 
were presented to the court, whereupon a scire facias was awarded 
against them and duly served, and then, in May, 1877, a decree was 
entered reviving the suit against them. Varions other proceedings 
were had, riot necessary to be specifîcally mentioned; and then, in 
1889, the death of Ella Orr, one of the children and heirs at law of 
A. A. ChSipHian, ,was suggested, and a bill of revivor was filed in the 
name of the complainants, aJleging her death, and that she left sur- 
viving her three infant children, Augustus C, Mary B., and Clayton 
Orr, and that they were nohresidents of the state of West Virginia. 
The court appointed a guardian ad litem for such infant défendants, 
and he, waiving processj appéared and filed an answer for them. 
Afterwards the cause was ordered to proceed against them, and 
thereafter other parts of the lands of which A. A. Chapman had died 
seised were spld by a coniniissîoner, and the proceeds applied to the 
satisfaction of his'debts; the last sale having been made in Novem- 
ber, 1894. At this sale the interest of said Chapman in a tract of 
1,100 acres of land — the same being an undivided fifth of one-half — 
was sold to W. H. H. Allen, and the sale confirmèd. He subse- 
quently conveyed a portion of it to W. A. Wade, and other portions 
to George B. Wadë and S, L. Flourney. Next, we hâve in Decem- 
ber, 1899, thé bill of the appellants riôw under considération; its main 
purpose evidently being to set aSîd^^ the decree under which the sale 
of the land to Allen was made, thérëby divesting him and his vendees 
of title thereto, and restoring the' isame to the heirs at law of the said 
A. A. Chapman. 

Counsel for appellants insist that while, on its fàcè, the bill is a bill 
of review, in substance and ef?ëct it is also a bill to remove a cloud 
from the title bf land which the complainants below owned. Ail of 
the assignments pf error relate td, the alleged irregula;rities in prac- 
ticë committed in said case of George Bartlett & Company against 
A: A: Chapman et al., which are ëhumeftted in appellants' bill, ahd 
clàiméd to bè 'grounds for the reversai 'of the decrees complained of ; 
àrid it is novv daiined thàt the court b'élow erred in holding that they 
did not show sufficient cause for such reversai. In sustaining the de- 
murrer the court below did riôt'ïind that irregularities or errors had 
not been committed in the cause mentioned, during the many years 
of its pendency, but simply that: the procédure then before the court, 
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having for îts object their correction or reversai, could not be enter- 
tained. 

Treating the appellants' complaint as a bill of review — and it is 
clear that it was so regarded by court and counsel — ^then it follows 
that, so far as this case is concerned, nothing will avail for reversai 
of the decrees referred to therein but errors of law apparent on the 
record, for there is no claim of after-discovered évidence. Whiting 
V. Bank of the United States, 13 Pet. 6, 10 L. Ed. 33; Putnam v. 
Day, 22 Wall, 60, 22 L. Ed. 764; Beard v. Burts, 95 U. S. 434, 24 L. 
Ed. 485; Nickle v. Stuart, m U. S. 776, 4 Sup. Ct. 700, 28 L. Ed. 
599; Willamette Iron Bridge Company v. Hatch, 125 U. S. i, 8 
Sup. Ct. 811, 31 L. Ed. 629. And also, before the court below could 
hâve considered such alleged errors, it must have been made to ap- 
pear that the bill for review had been tendered within the time provid- 
ed by statute for the taking of an appeal from the respective decrees 
sought to be reviewed. Thomas v. Harvie's Heirs, 10 Wheat. 146, 
6 L. Ed. 287; Ensminger v. Powers, 108 U. S. 292, 2 Sup. Ct. 643, 
27 L. Ed. 732; Trust Company v. Grant Locomotive Works, 135 
U. S. 207, 10 Sup. Ct. 736, 34 L. Ed. 97.' 

From the time of the entry of the decrees complained of in the case 
of George Bartlett & Company against A. A. Chapman et al. down 
to March 3, 1891, the time for taking an appeal from any of them was 
within two years of the entry of the same. Act June i, 1872, c. 255, 
17 Stat. 196; Rev. St. U. S. § 635. Since March 3, 1891, so far as 
the orders and decrees in said cause are concerned, the time for en- 
tering an appeal concerning them was hmited to six months from the 
date of their entry. Act March 3, 1891, c. 517, § 11, 26 Stat. 829 
[U. S. Comp. St. 1901, p. 552] ; Rev. St. 997-1013 [U. S. Comp. St. 
1901, pp. 712-716] ; Condon v. Central Loan & Trust Company, 36 
U. S. App. 579, 73 Fed. 907, 20 C. C. A. iio; Reed et al. v. Stanley 
et al., 38 C. C. A. 331, 97 Fed. 521. This bill was fîled November 
21, 1899, and was, as the order of the court below states, "too late, 
not having been fîled within the time within which an appeal lies 
from the decrees complained of; and, if said bill of compkint is to 
be treated as an original bill, then the facts and allégations therein set 
forth are not sufficient to entitle the plaintiff to the relief sought for, 
as they do not show that the decrees which are asked to be set aside 
were obtained by fraud, or were void for any reason ; the matters set 
forth in said bill constituting only irregularities and errors which 
could have been corrected by appeal or bill of review, if taken or filed 
in time." Even if we should, as counsel suggest, in calculating the 
time in which an appeal could have been taken, exclude the period 
when complainants were under the disability of infancy, it in this case 
would not avail, because the youngest of them became of âge August 
23, 1898, to which, if we add the six* months that we hold was allowed 
in which an appeal could have been taken, we have February 23, 
1899, while the bill was not filed until November 2ist of that year. 
The insistence by counsel that this court should treat the bill as one 
having for its object the removal of clouds upon the title of appellants' 
real estate, and that "substance, not form, should be looked to," is 
without merit, for the bill plainly shows that others than complainants 
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below hâve the légal title to, and are in possession of, the real estate 
referred to. This question is clearly stated, and disposed of against 
appellants' contention, by the Suprême Court of the United States, in 
Frost V. Spitley, 121 U, S. 556, 7 Sup. Ct. 1131, 30 L,. Ed. loio. We 
quote: 

"TJnder the Jurlsdictlon and practlce in equlty, Independently of statute, 
the object of a bUl to remove a cloud upon title, and to quiet the possession 
of real estate, Is to protect the owner of the légal title from beiné dlsturbed 
in hls possession, or harassed by suits in regard to that title; and the bill 
cannot be malntained wlthout clear proof of both possession and légal title 
in the plalntlff. Alexander v. Pendieton, 8 Cranch, 462 [3 L. Ed. 624]; Peir- 
soll V. Elliott, 6 Pet. 95 [8 L. Ed. 332]; Orton v. Smith, 18 How. 263 [15 L. 
Ed. 393]; Crews v. Burcham, 1 Black, 352 [17 L, Ed. 91]; Ward v. Chamber- 
lain, 2 Black, 430 [17 L. Ed.. 319]. As observed by Mr. Justice Grler In Orton 
V. Smith: 'Those only who hâve a clear légal and équitable title to land, 
connected with possession, hâve any right to claim the interférence of a 
court of equlty to give them peace or dissipate a cloud upon the title.' 18 
How. 265. A person out of possession cannot malntain such a bill, whether 
his title is légal or équitable, for, if his title is légal, his remedy at law, by 
action of ejectment, is plàin, adéquate, and complète, and, if his title is 
équitable, he must aequire the légal title, and then bring ejectment. United 
States V. Wilson, 118 U. S. 86 [6 Sup. Ct. 991, 30 h. Ed. 110]; Fussell v. 
Gregg, 113 U. S. 550 [5 Sup. Ct. 631, 28 L. Ed. 993]." 

We find no error in the decree of the court below, and our judg- 
ment is that it be afBrmed. 



STEPHBNS et al. v. QTJIGLBY. 

(Circuit Court of Appeals, Eighth Circuit November 2, 1903.) 

No. 1,869. 

1. Appeal — Rkview— Waitkr of EnROB. 

The défendant In an action of forcible entry and detalner, by asking an 
Instruction stating that "In this case It Is conceded that the plalntlff was 
forclbly removed from the premises In controvérsy, • • • and Is 
therefore éntltled to recover possession of the premises," abandoned a 
défense Justlfylng the allegèd trespass, and waived an exception taken 
to the exclusion of évidence oflered to sustaln such défense. 

S. Indian Agents— Powï:rs— Détermination op Judiciai. Questions. 

The authority conferred on Indian agents by Eev. St §§ 2147, 2149, 
2150, to "remove from thé Indian country ail persons found therelu con- 
trary to law," does not vest such an agent with power to détermine a 
private controvérsy respectlng the validity of a lease under whlch a non- 
citizen bas gone Into possession of Indian lands and made valuable im- 
provements thereon, and to order his éviction from such land, wlthout hia 
removal from the Indian country. Such contracts involvlng private prop- 
erty rights are matters for adjudication by the judiclal, and not the ex- 
ecutive, department. 

In Error to thé United States Court of Appeals in the Indian Ter- 
ritory. 

Preston C. West (William T. Hutchîngs, on the brief), for plain- 
tiffs in error. 
Nathan A. Gibson, for défendant in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. • 
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THAYER, Circuit Judge. This case cornes from the Court of 

Appeals in the Indian Territory, and is an action of forcible entry 
and detainer, whicli was originally brought by Hiram Quigley, the 
défendant in error, against Green Stephens and Georgia Stephens, 
his wife, who are the plaintiffs in error, in the United States Court 
in the Northern District of the Indian Territory. The remaining 
plaintifïs in error appear to hâve joined in the pétition for a writ 
of eiTor, but for what reason they are named as plaintifïs in error 
does :;at appear, unless it be that they became sureties on the appeal 
bond when the défendants below took the case by appeal to the 
Court of Appeals in the Indian Territory. The complaint which 
was filed by the plaintifif below alleged, in substance, that on Janu- 
ary 5, 1898, he was in the peaceable possession of a tract of land con- 
taining about 640 acres, located in the Creek Nation ; that he was 
so in possession under the terms of a contract which he had entered 
into with Green Stephens and Georgia Stephens, the défendants be- 
low ; that he entered into possession of the tract of land in question 
under said contract in the month of September, 1895, and remained 
in possession continuously until January 5, i8g8 ; that in the mean- 
time he made valuable improvements. thereon, which are described in 
the complaint, and were of the total value of $1,575; that while in 
the peaceable possession of said tract of land, the défendants, to- 
gether with their servants and agents, on January 5, 1898, entered 
upon the premises with force, broke open the door of a house which 
he had erected on the premises, and forcibly ejected the plaintiff's 
mother therefrom, together with the plaintifï's household efïects ; 
and that they thereafter retained possession of the land and prem- 
ises, to the plaintiff's damage in the sum of $500. The défendants 
below filed an answer to the aforesaid complaint, wherein they de- 
nied that they ever dispossessed the plaintiff in the manner set forth 
in his complaint, but averred the fact to be that he was dispossessed 
of the premises by one David A. Lee, a member of the United States 
Indian police, and that he was so dispossessed by virtue of a déci- 
sion made on August 7, 1897, by D. M. Wisdom, United States 
Indian agent of the Five Civilized Tribes of Indians, wherein it was 
decided that the plaintifif, Quigley, was an intruder in the Creek 
Nation. The défendants further alleged that in pursuance of such 
décision an order was issued to David A. Lee, a member of the In- 
dian police, in virtue of which order the said Lee did dispossess the 
plaintiff from the premises described in his complaint. Notwith- 
standing this plea that the trespass complained of was committed by 
Lee, a member of the Indian police, yet the testimony showed with- 
out contradiction that the défendants below were présent when the 
alleged trespass was committed, and that they aided and assisted 
Lee in ejecting the plaintiff from the premises. 

Counsel for the plaintiffs in error say that the principal point upon 
which they rely to obtain a reversai of the judgment below is the 
error of the court in refusing to permit them to prove the action of 
the Indian agent in removing the plaintiff below from the land which 
forms the subject-matter of the controversy in this action. In view 
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of thîs statement it is the only question which requîres considération 
at our hands. 

The bill of exceptions discloses that the défendants below did offer 
in évidence what they termed a décision of Col. D. M. Wisdom, U. 
S. Indian Agent, which appears to hâve been rendered on August 13, 
1897, in the case of Green Stephens and Georgia Stephens against 
Hiram Quigley; also an order signed by D. M. Wisdom, United 
States Indian agent, dated December 21, 1898, and addressed to 
David A. Lee, United States Indian police. Counsel for the plaintiff 
below objected to the adnjissibility of thèse documents as being in- 
compétent and irrelevant, whereupon counsel for the défendants be- 
low remarked, "I suppose the court will sustain the objection." The 
court replied, "Yes, sir," whereupon counsel for the défendants said, 
"To which we except." No other évidence appears to hâve been 
oflfered in behalf of the défendants below, the plaintifïs in error hère, 
and at the conclusion of the trial an instruction was asked by them, 
which the "court gave; said instruction , being as follows: 

"In thls case it Is coneeded that the plaintiff was foreibly removed from 
the premlses in controyersy on the 5th day of January, 1898, and is therefore 
entltled to recover possession of the premlses. In addition thereto, he is 
entitled to recover the damages he may hâve sustained in being kept out of 
possession by the défendants. ♦ • *" 

There is much force in the suggestion that by asking this instruc- 
tion, which coneeded that the plaintiff had been foreibly and wrong- 
fully ejected from the premises, and was entitled to be restored to 
possession, the défendants below waived the benefît of the excep- 
tion which they had previously taken to the exclusion of the déci- 
sion and order of the Indian agent. It isnot perceived that it was 
necessary pr proper for the défendants to make the concession and 
ask the trial judge to déclare afîirmatively that Quigley was "en- 
titled to recover possession," unless they thereby intended to aban- 
don their plea that the allçged trespass was committed by Lee, and 
was justifiable, because donc in pursuance of the order of the Indian 
agent; If their purpose was to confine the action of the jury to an 
assessment of the damages for the alleged wrong, it was obviously 
unnecessary, to thus formally concède that a wrong had been com- 
mitted, and that the plaintiff below was entitled to recover. By the 
instruction in question the défendants seem to bave voluntarily ac- 
quiesced in the opinion of, the trial judge that the décision and order 
of the Indian agent constituted no défense to the action. 

But, waiving this view of the case, we think, for other reasons, 
that the record discloses nô réversible error. The décision of the 
Indian agent to which the contract between Stephens and wife and 
Quigley was appended (quoting merely the pith of the décision) was 
as follows: 

"I therefore déclare said contract as of no force and valldlty whatever, 
and I further decree that the said Hiram Quigley shall vacate said premlses on 
or before the 15th day of December next; otherwise he will be foreibly dis- 
possessed by a pollceman frôtoi this agency. But it further appearlng that 
the said Hiram Quigley bas màde certain improvements on said place, and 
that he has an équitable elaim therefor in the courts, he can coUect the 
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value of saia Improvements through the courts. And the saîd Quigley shall 
account to the said Green Stephens and Georgià Stephens, hts wife, for the 
use and occupation of said place In controversy untll the 15th day of De- 
cember, 1897, at whlch time he shall yacate the same. I further hold, in 
matters of this kind, that a noncltlzen, although he may hâve a claim for im- 
provements (I mean a just, valid, and subsisting claim), yet the holding of 
sueh claim does not authorize him to hold or occupy the land until the same 
lias been paid, but that he must look to the collection of it to the courts of 
the country in the ordinary way, and that he has no right to hold over on 
an arbitrary demand until the same is settled." 

The order of thé Indian agent was as foUows (quoting only so 
much thereof as seems to be material) : 

"ïou are hereby directed to notify Mr. Hiram Quigley to vacate the place 
he now occupies, and which is the property of Green and Georgia Stephens, 
which place is bounded," etc. "Direct him to vacate the place within ten 
days after date of service of this notice and if he fails to do so before that 
time then you are directed to remove him, with bis efCects, off of said place 
and you will do so with as little friction and as much humanity as possible 
consistent with due exécution of this order." 

The contract appended to the foregoing décision, and thereby de- 
clared to be invalid, appears to bave been one whereby Stephens and 
wife rented to Hiram Quigley the premises in controversy for the 
term of 12 months, binding him to fence the land, to erect a dwelling 
liouse, to erect a stable, shed, and corncrib, to dig a well, plant an 
apple and pear orchard, make a pasture for hogs, and break up 200 
acres of land. By the terms of the agreement a value was placed 
on thèse. improvements, and Stephens and wife agreed that Quigley 
should remain on the place until the improvements were fully paid 
for by them. It was further provided that, if Stephens and wife 
were not able to pay for the improvements at the end of the first 
year, Quigley should extend the time of payment so long as he was 
allowed to remain in the possession of the land, but if he remainèd 
longer than one year he was to pay rent thereafter at the rate of 
$241 per year. 

We are advised by numerous cases that bave heretofore come to 
this court for décision from the Indian Territory (and for that rea- 
son we feel fully justified in taking judicial notice of the fact) that 
such contracts as the one above outlined are by no means uncommon 
in the Indian Territory. Indeed, we know that very many of such 
contracts hâve been made between Indians and noncitizens, during 
the past 15 years, in ail parts of the Indian Territory,, and that hun- 
dreds of people, if not thousands, hâve expended their time and 
money in the improvement of wild lands on the faith of such con- 
tracts, and on the assumption that they were valid, or at least that 
the nominal rights thereby acquired would not be challenged. We 
hâve no doubt that the value of ail land and other property in the 
Indian Territory has been greatly enhanced by the labor bestowed 
and the money expended in the performance of such agreements. 
In view of thèse facts, the question whether such contracts are ut- 
terly void, and whether any rights hâve been acquired thereunder 
which the law will respect, are questions for judicial considération, 
rather than for hasty and arbitrary détermination by executive ofifi- 
cers. Espècially is this so in the Indian Territory, where a Judicial 
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System has been established, and where courts hâve been crcated 
that are fully eropowered to deal with such questions as they arise, 
and to dispose of them according to weîl-settled principles of law 
and equity. 

Conceding, as we must, that under the statutes of the United 
States (Rev. St. U. S. §§2147, 2149, 2150 — which are the only sec- 
tion? that counsel for the plaintiffs in errer invoke to sustain the 
order of the Indian agent) "Indian agents and subagents * * * 
hâve authority to remove from the Indian country ail persons found 
therein contrary to law," and that "the Commissioner of Indian Af- 
fairs is authorized, * * * ^vith the approval of the Secretary of 
the Interior, to remove from any tribal réservation any person being 
therein without authority of law or whose présence within the limits 
of the réservation may, in the judgment of the Commissioner, be 
detrimental to the peace and welfare of Indians" ; and conceding 
further that "the military forces of the United States may be em- 
ployed * * * in the appréhension of every person who may be 
in the Indian country in violation of law and in conveying him im- 
mediately from the Indian country by the nearest convenient and 
safe route to the civil authority of the territory or judicial district 
in whiçh such person shall be found, to be proceeded against in due 
course of law/' yet in the présent instance the Indian agent doe» 
not seem to hâve exercised or attempted to exercise the particular 
power with which be was vèsted — ^that is, "to remove from the Indian 
country ail persons found therein contrary to law." He did not 
order or decree that Quigley should be removed from the Indian 
country, but only that hè should vacate certain premises. After 
the order was fully executed according to its terms, Quigley still 
remained in the Indian country, where his présence, if "contrary ta 
law," must hâve been as detrimental to the peace and welfare of the 
Indians as it was before the order was made and executed. 

The Indian agent in question seems to hâve intervened in a mère 
private controversy betweën two individuals, one of whom happenecf 
to hâve an Indian wife, concerning the right to thè possession of a 
certain tract of land, and to hâve adjudicated upon that controversy, 
which involved important questions of law, with no intention of or- 
dêring Quigley's removal from the Indian countfy even if he was 
there without right. We are of opinion that an order of that nature, 
made under such circumstances, did not justify the acts of which 
Quigley complained, and that it was properly excluded. The Indian 
agent, being an executive ofSçer, should bave kept strictiy within 
the limits of his authority. He did not do so, but exceeded it, hav- 
ing no intention, apparently, of doing what he may hâve had au- 
thority to do; that is, ordering Quigley's removal from the Indian 
country. Moreover, he undertook to pass judgment on the validity 
of a private contract between individuals, and to détermine the rights 
of the parties thereunder, thereby assuming the exercise of judicial 
functions. 

We agrée with the opinion expressed by the Court of Appeals 
in the Indian Territory in this case when it was first before that 
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^ourt for review (54 S. W. 814, 817), that the order of the Indian 
agent afforded the plaintiffs in error no protection, and the judg- 
ments below are accordingly affirmed. 

VAN DEVANTER, Circuit Judge. I rest my concurrence in the 
judgment of afïirmance upon the view that the plaintiffs in error, 
by requesting and securing an affirmative instruction to the jury 
that, "in this case it is conceded that the plaintiff was forcibly re- 
moved from the premises in controversy on the 5th day of January, 
1898, and is therefore entitled to recover possession of the premises," 
abandoned their défense predicated upon the order of the Indian 
agent, and waived their exception to the court's refusai to admit that 
order in évidence. 



In re SHBA. 

Ex parte KLEIN BROa 

(Circuit Court of Appeals, First Circuit November 5, 1903). 

No. 501 (Original). 

1. Bankbuptct— Settino Aside Sale— Value of Propebtt— Necessitt of 

FlNDING, 

Where an equity belonging to a bankrupt is appraised and sold for 
$500, and afterwards, on application of creditors to be let in to bld, the 
sale is set- aside on condition that they agrée to pay $1,500, which they 
do, the court's failure to find that the equity was worth more than $500 
is immaterial to the validity of the decree in view of the presumption 
that it acted rightly. 

8. Samb— Discrétion. 

Under Bankr. Act 1898, i 2 (Act July 1, 1898, c. 541, 30 Stat. 544 
[U. S. Comp. St. 1901, p. 3418]), Investing bankuptcy courts with such 
jurisdiction at law and equity as will enable them to cause banljrupts' 
estâtes to be collected and distributed, on it appearing that would-be 
bidders were, without fault on their part, prevented from bidding at a 
sale of a bankrupt's estate, though having notified the trustée of their 
désire to bid, such a court has discrétion to set aside such sale on their 
agreeing to bid three times the amount realized; though the sale was 
for the full amount of the appraisal. 

8. Bame— Occasion for Exercise— Loss of Opportunitt to Bid. 

Discrétion to set aside a sale of a bankrupt's estate may properly be 
exercised where would-be bidders, though having seasonably notified the 
trustée of their intention to bid, are, without fault on their part, pre- 
vented from doing so, whether through the intention or inadvertence of 
the oflicer conducting the sale or by accident; and this though such bid- 
ders had not offered any spécifie sum for the property. 

4. 8ame — Review. 

According to the practice In the fédéral courts, an appellate tribunal 
Is preeluded from revising the exercise of discrétion in setting aside a 
judicial sale by a court having équitable jurisdiction, unless there is an 
abuse of power, or the case is otherwise extrême. 

6. Same— Rbpusal to Conpirm Sale. 

Under Bankr. Act 1898, § 70b (Act July 1, 1898, c. 541, 30 Stat. 565 
[tl. S. Comp. St. 1901, p. 3451]), requiring ail a bankrupt's property to 
be appraised, and providing that it shall, when practicable, and always 
unless sold for 75 per cent, of the appraised value, be sold subject to 
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the court's approval, any sale for whlch It is practi cable to obtain such 
approval conveys no title tlll conârmed, expressiy or Impliedly, untll 
wûch à settlng aslde theréof Is in réality a refusai to confirm. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy. ■ 
For opinion below, see 122 Fed. 742. 

James R. Murphy, for petitioner. 
Chester W. Ford, trustée, pro se. 
Abraham k. Cohen, for Klein Bros. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a revisory pétition under the 
statute in bankruptcy of July i, 1898 (Act July i, 1898, c. 541, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418]), coming up as foUows: 
Among the assets of the bankrupt was a heavily incumbered parcel 
of real estate, the equity in which, at the formai appraisal, was return- 
ed as of no value. Subsequently, on an investigation by a real estate 
expert, set on foot by the trustée, a re-examination of the value of 
the property was had, resulting in a report estimating the equity at 
$500, and on a supplemental appraisal it was valued accordingly. 
Thereupon, in accordance with statute and gênerai orders, the trus- 
tée petitioned for leave to sell at private sale. The creditors were duly 
notified of this pétition, and given an opportunity to be heard in réf- 
érence thereto, and, there being no opposition, leave was granted on 
January 28, 1903. The equity was sold on January 31, 1903, to the 
petitioner, for $500, being the full appraised value. There never 
has been any confirmation of the sale, and on February 20, 1903, 
Klein Bros., creditors of the bankrupt, who, with the trustée, are 
made respondertts to this : pétition, fîled an application in the Dis- 
trict Court, before the référée, setting out the authorization of the 
trustée to sell as aforesaid, and the sale, and alleging that "long prior 
to said January 28th" the petitioners verbally requested of the trus- 
tée that they might be given an opportunity to bid for the property, 
which was confîrmed by letter. The application further allèges that 
Klein Bros, were assured by the trustée that such opportunity would 
be given them, and also that on January 27th the trustée told them 
that he did not contemplate any immédiate sale. Nevertheless, as they 
further allège, the sale was made at the time named, without any no- 
tice to them or without their having an opportunity to bid for the 
property, and for an inadéquate considération ; and they prayed that 
it be not confirmed, but be revoked. After notice to the trustée and 
the présent petitioner and a hearing, the référée afïirmed the sale. 
Thereupon, at the request of Klein Bros., the case was certified to the 
District Court., That court, with an opinion, decreed that the sale 
be set aside on Klein Bros, filing a sufficient agreement to pay $1,500 
for the equity at the next sale, which was donc. Thereupon this pé- 
tition was presented, praying a decree afifîrming the sale. Both Klein 
Bros, and the trustée hâve appeared in response thereto, and ail par- 
ties hâve been duly heard at the bar of this court. 
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There îs no spécifie finding of facts by either the référée or the 
District Court, so that questions of law are not made for us in the 
manner in which we hâve said in our opinion passed down on Octo- 
ber 13, 1903, in Boston Dry Goods Company et al., Petitioners (C. 
C. A.) 125 Fed. 226, the same should be presented. It does not even 
appear that there was any 'finding that the value of the equity in ques- 
tion exceeded $500, and the record does not show why the court stip- 
ulated the sum of $1,500. Nevertheless, we are able to make an ad- 
judication to a limited extent, and probably so far as to cover the 
only substantial questions that could in any way hâve been brought 
before us. 

First of ail, the omission from the record of any spécifie finding by 
the District Court that the value of the equity in question exceeded 
$500 is not material, because, on the ordinary rule, in the absence of 
anything to the contrary, the court must be assumed to hâve acted 
rightly, and therefore it must be further assumed that it found that 
the value of the equity was triple the price which the trustée was to 
receive therefor. Xhe petitioner, however, raises a sharp question 
of law, based on section 70b of the statute of July i, 1898, c. 541, 30 
Stat. 565 [U. S. Comp. St. 1901, p. 3451], as foUows: 

"AU real and personal property belonglng to bankrupt estâtes shall be 
appraised by three disinterested appraisers; they shall be appoiuted by, and 
report to, the court. Real and personal property shall, -when practicable, be 
fiold subject to the approvàl of the court; it shall not be sold otheTwise than 
subject to the approvàl of the court for less than seventy-flve per centum 
of its appraised value." 

It is to be noted that by section 2 of this act the District Courts 
sitting in bankruptcy are invested "with such jurisdiction at law and 
in equity as will enable them" to "cause the estâtes of bankrupts to be 
coUected, reduced to money and distributed." According to the 
usual powers of courts of equity with référence to judicial sales, ac- 
cording to rules well settled, even with the Hmitations stated in Pe- 
wabic Mining Company v. Mason, 145 U. S. 349, 356, 12 Sup. Ct. 
887, 36 L. Ed. 732, in view of the alleged facts that Klein Bros, had 
expressly informed the trustée of their désire to bid for the property, 
and to be advised of the time when the trustée was prepared to sell, 
in order that they might so bid, and that, nevertheless, they were, with- 
out fault on their part, prevented from doing so, it cannot be ques- 
tioned that it was within the discrétion of the court, on finding such 
alleged facts proved, and that the equity was of a value triple the sum 
the trustée expected to receive, to set aside the sale, even if it were 
strictly a question of setting it aside. 

In passing we may add that the exercise of discrétion to set aside 
a sale would be justly called for so long as parties intending to bid had 
seasonably advised the ofïîcer conducting the sale that they so in- 
tended, and were prevented from bidding without fault on their part. 
Under such circumstances, whether the loss of the opportunity to bid 
happened through inadvertence on the part of the officer conducting 
the sale, or through his intention, or by any accident for which the 
intending bidders were not responsable, would be immaterial. 

It is objected that Klein Bros, made no ofïer of any spécifie sum 
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îor the property; but whatever inference might be based on that 
would be futile. For aught the record shows, the District Court 
might hâve found, as alleged by Klein Bros., that the trustée assured 
them that he was not contemplating an immédiate sale, and thus 
turned them aside. However ail this may be, it should be remem- 
bered that, according tb the practice in the fédéral courts, an appel- 
late tribunal is prohibited from revising the exercise of . discrétion in 
matters of this kind by a court having équitable jurisdiction, unless 
there is an abuse of power, or the case is in other respects extrême. 
There is nothing which this record properly brings to us, or even 
suggests, which justifies the probability of the existence of an excep- 
tion of that character. 

But on a true construction of section 70b the case before us is not 
one of setting aside a sale, but of affirming it. As we bave already 
said, this provision has no such interprétation as that given it by 
the petitioner. So far from that, it clearly provides that in every case 
the sale shall be subject to the approyal of the court when practi- 
cable, and even the limitation "when practicable" does not apply when 
the sale is less than 75 per centum of the appraîsed value. In other 
words, under ail circumstances the sale is subject to approval by the 
court "when practicable"; and there is no question in this case that 
it was practicable to obtain such approval. Therefore the question is 
one of confirming, and not of setting aside; so that, strictly speaking, 
we are within the rule of Williamson v. Ber'ry, 8 How. 495, 546, 12 
L. Ed. 1170, to the effect that, when a sale is made subject to con- 
firmation, no title vests until it is conlîrmed. Under such circumstan- 
ces it is ail the more difficult for an appellate tribunal to interfère 
with the exercise of the discrétion of the court of the first instance. 
If a judicial tribunal authorized to make a judicial sale expressly re- 
serves the right to approve or disapprove, it certainly would require a 
very extrême case to justify some other tribunal in injecting its own 
discrétion. The condition seems to be the same where the right to 
approve or disapprove is expressly reserved by statute. We refer to 
this in order that it may be understood that we hâve not overlooked 
any aspect of the proceedings before us. 

We do not undertake to say that section 70b requires always a for- 
mai approval. If a sale is made and silently acquiesced in for a con- 
sidérable time, or if the proceeds thereof are credited in the trustee's 
account, and the account is passed, either may be held to meet the 
requirements of the statute. In the case at bar, however, it does not 
appear that any account crediting the $500 was ever passed by the 
référée or the court, and the action of Klein Bros, was so prompt as 
to prohibit the application of any rule of lâches, or any suggestion 
that the sale had been'impliedly approved. Therefore there is noth- 
ing in the record impeaching the action of the District Court, or even 
suggesting the impeachment thereof, and we must hold that the pe- 
titioner has not maintained her case. 

Let there be a decree dismissing the pétition, with costs for the re- 
spondents. 
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PENNSYLVANIA CO. v. PATTIj. 

(Circuit Court of Appeals. Sixth Circuit. November 3, 1903.) 

No. 1,190. 

1. Cakbieks of Pabsengebs— Injuribs to Passenger— Riding on Cah Plat- 
porm — contributory negligence. 

Elding on a platform of an overcrowded rallroad car Is not négligence 
per se, and where ttie passenger's ticket was good only for a certain train, 
and the évidence was conflicting as to whetlier the railroad Company pro- 
vided suflacient train sections and sufficient carriages for tlie accommo- 
dation of the crowd, tlie question of contributory négligence In riding on 
the platform was properly submitted to the jury. 

S. Samb— Instructions— Proximate Cause. 

Where, in an Instruction In an action by a passenger for Injuries, the 
court States that the négligence relied on is that at a certain point there 
was a sudden jerk or lurch Imparted to the train, sufflcient to throw the 
passenger therefrom, It is not necessary to add, "thus causing the injury." 

S. Samb— Amount of Recovbry. 

Where, in an action for death, the court States that under the statute 
of Ohio an administrator may recover up to the amount of $10,000, and 
then, after descrlbing the éléments of damage which may be consldered, 
Instructs that, if the jury find for plaintiff, their verdict should be "in the 
amount as I hâve indicated to you," and in summing up this part of the 
charge adds that the jury should find "an amount that will make good 
the widow and next of kin for the pecuniary loss that they hâve suf- 
fered," etc., the instruction is not objeetionable as requiring a verdict for 
$10,000. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Carey & Mullins, for plaintifï in error. 
Welty & Albaugh, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. ïhis was an action brought by the 
administrator of the estate of Joseph Ess, deceased, to recover dam- 
ages for the death of Ess through the alleged wrongful act of the 
défendant railroad company. The case was submitted to a jury, and 
a verdict for $io,ooo recovered, which tlie court, upon a motion for 
a new trial, refused to set aside. It is now brought hère for review. 

It appears from the proof that on the night of October 29, igoo, 
there was a political meeting at Alliance, Ohio. The Pennsylvania 
Company ran spécial or excursion trains to Alliance for this meeting ; 
among others, three trains from Canton and one from Massillon, two 
stations west of Alliance. Joseph Ess was the leader of the Massillon 
Band, and in that capacity attended the meeting. The ticket bought 
for him was dated October açth, and provided for a first-class passage 
from Massillon to Alliance and return, the return trip to be com- 
menced leaving Alliance "not later than spécial train October 29, 

11. Injuries to railroad passengers while occupying positions other than 
regular seats, see note to St. Louis, I. M. & S. Ey. Co. v. Leftwich, 54 C. O. 
A. 4. 

See Carriers, vol. 9, Cent. Dig. § 1377. 



158 126 FEDERAI, BBPORTBB. 

1900." A great crowd attended the meeting, and after h was over 
gathered at the station to take the trains home. Ess marched to the 
station with the band. No separate train was provided for the Massil- 
lon people. The first train or section which drew up to the station 
headed for the west was announced for Maximo, Louisville, Canton, 
and Massillon. It was at once filled with people, who crowded the 
seats, aisles, platforms, and steps, some eyen climbing on top of the 
cars. Those on top were cbmpelled to get off, and efïorts were made 
to induce those on the platforms to step down, but without avail. 
Thus overloâded, the first train or section pulled out ; and the second, 
containihg 14 cars, pulled up. The same announcement was made 
that the train was for Maximo, Louisville, Canton, and Massillon, and 
it also was s'oçm filled to overflowing, the seats, aisles, platforms, and 
steps being crowded. Ess boarded this train along with other mem- 
bers of the band. The proof did not show what car he took, or what 
place upon the car he secured. The train stopped at Louisville, 
about five miles east of Canton, and a number of passengers got ofï. 
At this station, Ess came walking along the platform, and was called 
by Ertle, a witness, to get upon the steps of the front platform of one 
of the cars with him and others. This he did, and, taking the only 
space unoccupied, sat upon the next to the lower step on the left side 
of the front platform, with his feet on the lower step. His position 
was next to thé hand rail on the end of the car, another man sitting 
upon the same step between him and the body of the coach. Hurford, 
a witness, who was standing next to Ess, and leaning \yith his back 
against the hand rail, testified that when Ess took his seat he threw 
his right arm around this rail, and with thè other held his band instru- 
ment. 

There was testimony going to show tliat the train ran at a moderate 
rate of speed ftom Alliance to Louisville ; then at a high rate of speed 
until it approached the target near a bridge crossing a small creek 
east of Canton, where it slowed up. After passing the target, and 
as the car upon which Ess was riding was crossing the bridge, therë 
was a violent lurch or jerk of the car, caused by the sudden increase 
of the speed of the train, and Ess fell or was thrown oflf the car, and 
was crushed: and killed. A witness who saw the remains testified 
that ail the joints of the right arm were dislocated^-"pulled out of 
joint," "stretched out" — from which it was argued that Ess was vio- 
lently thrown from the train by the jerk or lurch of the car at a time 
when, to pMtect himself, he, had hold of the rail to his right. 

On behalf of the administrator it was contended that the railroad 
Company was guilty of négligence, first, in permitting the train to 
leave Alliance overcrowded, so that Ess was compelled to ride on 
the platforni ; and, second, in running this overcrowded train in a 
careless manner, so that a jerk or lurch was given the car sufficient 
to throw Ess ofï to his death. On the other hand, it was insisted, in 
the first place, that the railroad company was not liable for the over- 
crowded condition of the train, because it did everything it could to 
prevent it, having on hand at Alliance cars and trains eno-ugh to pro- 
vide ail return passengers with seats, of which it gave them notice; 
and, in the second place, that, if Ess was thrown ofï the car by the 
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alleged jerk or lurch (which ît denied, insisting that he did not hâve 
hold of the rail, was possibly asleep, and fell ofï), it was the resuit of 
his own fault ; that he was guilty of contributory négligence in riding 
on the platform, and his administrator could not recover. There was 
testimony on the part of the railroad company tending to show that 
sufEcient trains and cars were on hand at Alliance to carry ail the 
excursionists home without riding upon the platforms, and that the 
employés of the railroad company protested against the overcrowding 
of the trains, notifying the passengers that, if they waited, ample 
accommodations would be provided. On the other hand, testimony 
was introduced tending to show that there was no genuine effort on 
the part of the railroad company to prevent the overcrowding, or to 
clear the platforms, or to notify Ess and others that there would be 
another train for Massillon; so that, in taking the crowded train 
and riding upon the platform, Ess, in view of the provision of his 
ticket, only did what any prudent man would hâve donc under similar 
circumstances. 

I. In view of the conflict of testimony, the court submitted the entire 
case to the jury. Respecting the claim of the railroad company that 
it was not responsible for the overcrowding of the train, the foUowing 
charge was given: 

"In that connection I say to you, if the jury flnd that the défendant had 
provided a sufficient number of coaches and trains to accommodate ail per- 
sons desiring to ride from Alliance to the varions points west, including Mas- 
sillon, and had taken reasonable means to announoe this faet to persons 
wishing to take this train, it would not be guilty of négligence in permitting 
the train upon which Joseph Ess was riding to leave Alliance station in the 
crowded condition in which the testimony shows the train to hâve been." 

With respect to the claim that Ess was guilty of contributory négli- 
gence, the court charged : 

"It is clalmed by the défendant that it was négligence in Ess to take this 
train at ail in its overcrowded condition, because he had knowledge that there 
was another train. In considering that question, you must put yourself in 
the place of Joseph Ess, as far as possibly you can, from the évidence which 
you believe. You may take into considération the time of night, and the 
stipulation In the ticket that It v/as not good beyond the spécial train, Oc- 
tober 29, 1900. ïou must consider in that connection whether or not Jo- 
seph Ess had notice such as he was called upon to believe and rely upon 
that there w^as another train, with sufficient room in it, upon which he could 
ride, and upon which his ticket would be good. If you flnd that Ess was 
brought te Alliance upon one train, before he could be charged with négli- 
gence for not having taken another train than the one he came upon you 
must flnd that the railroad company took such steps that he had actual knowl- 
edge, upon which he might rely, that there was another such a train; that 
there was not a duty devolving upon Ess. simply because he found the train 
upon which he got at Alliance was crowded, to wait for other transportation 
upon the sole presumption that other transportation would be furnished." 

We think the court was right in leaving the question of contributory 
négligence to the jury. R. R. v. Converse, 139 U. S. 469, 11 Sup. Ct. 
569, 35 L. Ed. 213; R. R. V. Harmon's Adm'r, 147 U. S. 571, 580, 
13 Sup. Ct. 557, 37 L. Ed. 284; B. & O. R. R. Co. v. Meyers, 10 
C. C. A. 485, 492, 62 Fed. 367. A railroad company is bound to fur- 
nish passengers reasonable accommodations inside its cars. Usually 
it does so, and therefore standing or sitting upon the platform or steps 
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of a car wlien în motion is otdinarily held to be contrîbutory négli- 
gence sufficiènt to bar a recovery. But if a railroad company fails to 
provide accommodations inside îïs cars, so that a passenger is forced 
to take to the platform, the Cônjpany may be held liable for injuries 
received by him while riding therè. Whether the circumstances are 
such as to excuse his riding there may be a question for the jury, 
Riding upon the platform of an overcrowded car is not per se a négli- 
gent act. 2 Wood on R. R. § 308, and cases cited ; Graham v. Man- 
hattan Ry. Co., 149 N. Y. 336, 43 N. E. 917, citing Willis v. Long 
Island R. R., 34 N. Y. 670; Chicago & Alton R. R. Co. v. Fisher, 141 
111. 614, 31 N. E. 406; B. & O. R. R. Co. V. Meyers, 10 C, C. A. 485, 
62 Fed. 367; Trumbull v. Erickson, 38 C. C. A. 536, 97 Fed. 891. 

2. With respect to the claim that the company was négligent in 
running the overcrowded train so as to cause the violent lurch or jerk, 
which it was insisted threw Ess from the car and caused his death, 
the court charged the jury as follows : 

"The railroad company, in puUing out a crowded train, assumed tlie duty 
of carrylng passengers on tliat erowiîéd train in such a way that danger 
should not corne to any of those passengers from any act or omission rea- 
sonably wlthln the control of the railroad company. Becanse the danger 
was greater, the care should hâve been greater. And that the railroad com- 
pany assumed, when they pulled out a train upon whlch there were x)a»sen- 
gers on the platforms and on the steps, to so conduct that train as to Iteep 
those people upon the steps and Upon the platforms as safely as the reasona- 
ble management of the train under those circumstances would permit. It is 
charged then further by the plaintlff that the act of négligence in conjunction 
with the crowded condition of the train which occasioned the death of the 
plaintiff's décèdent was that at a certain point a short distance east of Can- 
ton there was a sudden jerk or lurch Imparted to the train sufflcient to throw 
Ess from the train. That is a question of f act for you, gentlemen. You hâve 
heard the testimony: First, whether there was such a Jerk or lurch to the 
train; next, what occasioned it; third, whether or not that jerk or lurch, by 
rcasonable care exercised in the situation, could hâve been omltted by the 
engineer, or by whomsoever had charge of the conduct of the train. The 
question for you to détermine priroarlly in this case is whether that was nég- 
ligence, and a breach of duty towards Joseph Ess." 

It is now urged that there was error in this charge, because it omit- 
ted "the vital élément that the jerk must hâve been the proximate 
cause of the injury." We fail to perceive the omission. The charge 
States distinctly that the act of négligence relied on was that "at a 
certain point a short distance east of Canton there was a sudden jerk 
or lurch imparted to the train sufHcient to throw Ess from the train." 
It was not necessary to add, "thus causing the injury which resulted 
in his death." The charge states with sufficiènt clearness that the jerk 
complained of was alleged to be the proximate cause of the injury. 

3. The final objection to the charge is that the court, after stating 
that under the statute of Ohio an administrator may in such a case 
"recover up to the amount of $10,000," and, after describing the élé- 
ments of damage which might be considered by the jury in arriving at 
their verdict, instructed the jury, in the event of a conclusion favorable 
to the plaintiflf, that their verdict should be for the plaintifï "in thei 
amount as I hâve indicated to you." Since the verdict was for the 
amount of $10,000, it is insisted the jury may hâve been misled by the 
instruction, and understood the court to charge that, if they found a 
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verdict for the plaintiff, they must find it in the amount of $10,000. 
We do not think the language is fairly open to this construction. 
The judge, in concluding his charge, did not tell the jury that, if they 
found for the plaintiff, their verdict should be in the amount he had 
"stated," but in the amount he had "indicated." The référence was 
clearly to the description he had given of the éléments of damage 
proper to be considered by the jury, and more especially to the sum- 
ming up of that part of the charge where he says that, if they find in 
favor of the plaintiff, they should find in their verdict "an amount that 
will make good the widow and next of kin for the pecuniary loss that 
they hâve suffered by reason of the death of the husband and father." 
We find no error in the record, and the judgment of the Circuit 
Court is therefore affirmed. 



MACJKEY et al. v. MILLER. 

(Circuit Court of Appeals, Ninth Circuit. October 12, 1903.) 

No. 986. 

1. Rbsistino Indian Agent— Use of Dbadlt Weapon— Offense— Constbuo- 

TION OF BtATUTBS. 

Act. Gong. July 18, 1866 (14 Stat. 178, c. 201), entltled "An act to fur- 
ther prevent smuggling and for other purposes," provides (section 6) that 
any person who shall assault, reslst, etc., any officer of the customs or 
hls deputles, or any person authorized "by this act" to make searches and 
seizures, shall receive a prescribed punishment, and that U any person 
shall discharge any deadly weapon at any person authorized "as afore- 
said" to make searches and seizures he shall be deemed guilty of felony, 
etc. This section, omltting the quoted portions, was Incorporated Into 
Rev. St. i 5447 [U. S. Comp. St. 1901, p. 3678], belng placed In a chapter 
entltled "Crimes agalnst the Opération of the Government," wlth a mar- 
ginal note defining it as "resistlng revenue offlcers, resculng or destroylng 
seized property," etc. Held, that using a deadly weapon in resistlng an 
Indian agent who was making search for splrltuous liquors on the réser- 
vation dld not fall wlthin section 5447. 
S. Bamb— Construction of Statdtks— Marginai, Note. 

Marginal notes In the Revlsed Statutes may be referred to on ques- 
tions of construction, as Indicatlng the intention of Congress not to alter 
by revision the substantlal provisions of previous acts. 
8, Habeas Corpus— Void Judgment op Conviction. 

Where It appears affinnatively from the retum In habeas corpus that 
the relators are Imprlsoned under a final sentence on a state of facts 
constituting no offense agalnst the government, and which Is therefore 
void on Its face, habeas corpus Is the proper remedy to procure their 
discharge. 

Application for a Writ of Habeas Corpus. 

Stiles & Doolittle, for appellants. 

Jesse A. Frye, U. S. Atty., and Edward E. Cushman, Asst. U. S. 
Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellants contend that the judg- 
ment of the District Court is void for the reason that the indictment 

T 8. See Habeas Corpus, vol. 25, Cent. Dlg. §§ 21, 22, 24, 27, 29. 
126 F.— 11 
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charges np o^pse against ^ny law of the United States. Section 6 
of Act lluiy i^, 1866 (14 Stat. 179,. c. 201), occurs in a chapter which 
is entitled:i"An act to {ufther preyent'snjuggling, and for other pur- 
poses.*' It, is aè clear ,^S;Words can niake it that it refers only^to 
offenses CQmmitjted agaihst officers of the customs, their deputïes,, 
and persçftis ass}sting them in the exécution of their duties, and that 
it has.ïio application to ana^jt donc in résistance of an Indian agent 
in mî^kingiSjeatches or, seizures upon au Indian réservation. It is 
true thaltrSieçtion 5447 of the .Revised StJLtutes [U. S. Comp. St. 1901, 
p. Sôyè] oîïiits ffom the prior statute the words "by this act" and 
"authorizéd as afôresaid," and it is contended on the part of the 
appellee that by such omission jt was the intention of Congress in 
adopting the Revision to extend the penalty therein denounced to 
ail cases of résistance to any person authorized by a law of the United 
States to make searches or seizures. Unaided by the prior act, and 
unaffected by the marginal notes, there might be grave question 
whether the langage of section 5447 were not susceptible of inter- 
prétation în ' accordance virith this contention. The marginal note, 
however, defines the section with thèse words: "Resisting revenue 
ofScers, rescuing or : ,<iestroying seized Lproperty," etc.: It has been 
held in New York that the headings to the Revised Statute s of that 
State, which were passed as One act, fprrhed à part pf the body there- 
of quite as rnuch as the section itself, and that "it was inserted for 
the purpose of controUing and limiting the scope and application of 
the generaV words used in the : châpter." People V. Molineux, 53 
Barb. 15;; Pedple V. Molytleux, 40 N. Y. 113. Ànd the same was 
held by the Suprême Court of Caîifornia concerning the headnotes 
to the chapters and titles in the practice act of that state. Barnes 
V. Jones, 51 Cal. 303. But, in view of the décision of the Suprême 
Court of irhe United States, i^n Knowlton y. Moore, 178 U. S. 41, 20 
Sup. Ct. 747, 44 Iv. Ed. 969, holding that the heading of a revised stat- 
ute is proper to be considered in interpreting the statute when am- 
biguity exists, it may berdoubted whether the rule of New York 
and Caîifornia obtains as tb the interprétation of the Revised Stat- 
utes of the United States. But, conceding that the marginal note 
is not an intégral part of; section 5447, and aside from the question 
whether or not there is ambigiùty in the statute, there is no doubt 
that it mày be referred to' as indicating the intention of Congress 
not to altër by the revision the substantial provisions of the act of 
July 18, 1866 (ï4 Stat. 178, c. 201). In Canan v. Pound Mfg. Co. 
(C. C.) 23 Fed. 185, 23 Blatchf. 173, it was held, in substance, that the 
use in a revision of langùage plain enough, if taken jjy itself, to ef- 
fect a change in the law, will not be allo^^red to hâve the efïect, un- 
less the court is satisfied that Congress m fact realized that efïect, 
contemplated it,, and actively intended it. That décision was ap- 
proved in Bâte Refrigerating Co. v. Hammond, 129 U. S. 151, 169, 
9 Sup. Ct. 225, 229, 32 L. Ed. 645. In Dominick v. Michael, 4 Sandf. 
409, the ; court said : "P*or nearly half a century it has been a car- 
dinal and edntrolling maxim that in the construction of a revised 
act a mère change in the langùage shall not be regarded as évidence 
of an intention to vary the construction, unless the change is sùch 
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as to render that intention manifest and certain." In Goodell v. 
Jackson, 20 Johns. 722, Il Am. Dec. 351, Chancellor Kent declared 
the law to hâve been long since settled that "the change of phrase- 
ology in the language of a revised act shall not be deemed a change 
of the law as it stood before the revision, unless such phraseology 
evidently purported an intention in the Législature to work a 
change." Such being the rule which must guide us in the interpréta- 
tion of the revised statute in question, it is clear that, by adopting 
the marginal note limiting the scope of the statute to acts donc in 
résistance of revenue officers, Congress afifirmed its purpose not to 
amend or change the original législation. The reason for the omis- 
sion of the words "by this act" and "authorized as aforesaid" is 
found in the fact that section 5447 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 3678] is taken from its place in the original act, 
which is an act to prevent smuggling and for other purposes, and 
is inserted as a section in a chapter which deals with "Crimes against 
the Opération of the Government," and there is no context to which 
those words would apply. 

Question is made of the power of this court upon habeas corpus 
to discharge the appellants upon the facts set forth in the record, 
and it is said that the writ of habeas corpus cannot be used to per- 
form the function of a writ of error. But the doctrine is well estab- 
lished that upon a writ of habeas corpus, if it appear that the court 
which rendered the judgment had not jurisdiction to render it, either 
because the proceedings under which they were taken were uncon- 
stitutional, or for any other reason, the judgment is void, and may 
be questioned collaterally, and the person who is imprisoned there- 
under may be discharged from custody on habeas corpus. Ex parte 
Nielsen, 131 U. S. 176, 182, 9 Sup. Ct. 672, 33 L,. Ed. 118; Ex parte 
Lange, 18 Wall. 163, 21 L. Ed. 872; Ex parte Siebold, 100 U. S. 
371, 25 L. Ed. 717. If it be true that the acts committed by the 
appellants, which are set forth in the indictment in this case, are not 
within the intendment of section 5447 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 3678], they do not constitute an ofifense against 
that statute, or against any other statute of the United States. Such 
being the case, it appears affirmatively from the return that the ap- 
pellants are held in custody under a judgment which upon its face is 
void. 

The point was made upon the argument that the appeal should 
hâve been taken to the Suprême Court, and not to this court, and 
the assertion in the appellants' brief that the appellants were sen- 
tenced and imprisoned without due process of law lent color to that 
view, as indicating that the case involved the application of a provi- 
sion of the Constitution of the United States. But there is in the 
record no question of due process of law. The décision of the case 
turns upon the question whether the appellants are imprisoned un- 
lawfully, for the reason that the judgment is void. 

The judgment of the Circuit Court will be reversed, and the ap- 
pellants discharged from custody. 
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ALASKA COMMERCIAL 00. T. DINKBLSPIBL. 

(Circuit Court of Appeals, Nintb Circuit. November 8, 1903.) 

No. 858. 

L Appeal— Record— Pacts Shown by Bill of Exceptions. 

A blU 1 of exceptions, slgned by tbe successor of the Judge who pre- 
Bldeâ at the trial, on évidence produced before him, and certifled as 
containing ail tbe évidence and proceedings, wMcb shows that a certain 
paper was produced by a witness, and marked fer identiacation, but 
makeB no further référence to it in connection with the taking of testi- 
mony, must bé held by the appellate court to afflrmatively show that such 
paper was not offered or introduced in évidence, notwithstanding a state- 
ment, shown to hâve been made by the trial judge when the paper was 
ref erred, to on the argument of the case, that it was his recollection that 
it had bèen Introduced in évidence. 

On Rehearing. 

For former opinion, see I2i Fed. 318. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. A rehearing of this case (121 Fed. 
318, 57 C. C. A. 14) was granted upon the single question whether it 
appeared from the bill of exceptions that a certain paper known in 
the records as "Plaintifï's Identification D" was in fact not offered 
in évidence or read to the jury on the trial of the cause in the court 
below. The défendant in error relies upon the rule that upon the 
question whether or not a certain fact is proven in évidence, or cer- 
tain évidence has been ofifered on the trial of a cause, the décision 
of the trial judge is final ; and upon the further rule that error must 
be made affirmatively to appear; and that, unless excluded by the 
bill of exceptions, this court is bound to présume anything in sup- 
port of the judgment of the court below. What we hold in this 
case is that it affirmatively appears from the bill of exceptions that 
the paper in question was' never offered in évidence or read to the 
jury. The cause was tried before Judge Noyés, and the bill of ex- 
ceptions was settled and certified by his successor, Judge Wicker- 
sham. The certificate is that ail the évidence and proceedings in 
said cause were taken down in sténographie notes, which hâve been 
reduced to typewriting, and, as so presented, are certified to be a 
true bill of exceptions. The proceedings so embodied in the sténo- 
graphie notes show that the paper in question was produced andi 
identified, and was then marked for identification, "Plaintiff's identi- 
fication D," and that no further référence was made thereto in the 
proceedings, except the remarks of the court and counsel hereafter 
referred to. The paper was never marked as an exhibit in the case. 
The record contains no objection to its introduction, and no cross-ex- 
amination upon it. Judge Wickersham, in making his certificate, 
had before him the sténographie notes and the afïidavit of the stenog- 
rapher that the paper was never ofifered in évidence. Thereupon 
he acted in signing the certificate to the bill of exceptions. Now, 
the only évidence which was before him tending to contradict the 
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notes and the affidavit of the stenographer was the remark made by 
Judge Noyés when the attorney for the plaintiff in error objected 
to the submission of the paper to the jury for the reason that it had 
not been offered in évidence. Judge Noyés replied: "My recollec- 
tion of that paper was that it was marked as identified, then offered 
and received in évidence ;" to which the attorney for plaintiff in 
error replied, "It was identifîed, but never ofïered in évidence ;" and 
the attorney for défendant in error then said, "It was an oversight 
if it was not offered in évidence, may it please the court." It is true 
that the décision of the trial judge upon the question whether or 
not this paper was in évidence would hâve been final if stated in a 
bill of exceptions. It was not so stated in this case. Judge Noyés 
has never certifîed that the paper was offered or admitted in évi- 
dence. It is true that in the course of the trial he stated that it was 
his recollection that it was so offered and received — a statement 
which was immediately denied by counsel for plaintiff in error, and 
substantially admitted to be untrue by opposing counsel. Will it be 
contended that the remark of the judge in the course of the trial 
precluded the plaintiff in error from ever after obtaining in a bill 
of exceptions a statement of the truth? Clearly not. There was 
nothing to prevent Judge Noyés, if he became convinced of his error, 
from thereafter signing a bill of exceptions which embodied the actual 
fact; nor was there anything to prevent his successor, upon the 
proofs brought before him, from correcting that error, and from 
certifying that ail the évidence and proceedings on the trial were em- 
bodied in the bill of exceptions. We find no ground for disturbing 
our former décision. 

The judgment of the lower court will be reversed, and tlie cause re- 
manded for a new trial. 



CHAMBERLAIN TRANSPORTATION CO. V. SOUTH PIER COAL 00. 

(Circuit Court of Appeals, Seventh Circuit October 13, 1903.) 

No. 1,028. 

1, Appeai, — Allowaîice— Informalitt op Oeder. 

A formai order allowlng an appeai Is not essentîal, but It Is sufflcient 
if the record shows that an appeai was prayed, and was in fact allowed. 
An order granting leave to file a pétition for appeai, and an assignment 
of errors, and a subséquent approval of the appeai bond, reciting the al- 
lowance of an appeai, is sufflcient to show that the appeai was allowed 
when the pétition therefor was filed. 

9. SaME— TiTLE FOR PeRPECTING— EXTENSION. 

Rule 14, subd. 5 (90 Fed. clvili, 31 C. 0. A. clvlii), of the rules of 
the Circuit Court of Appeals, providing that ail appeals are returnable 
not exceedlng 30 days from the date on which the appeai was allowed, 
and rule 16, subd. 1 (90 Fed. dix, 31 C. C. A. dix), making it the 
duty of the appellant to cause the record to be flled on or before the 
retum day, must be observed; otherwlse the appeai will be dismissed 
nnless the tlme is enlarged before Its expiration. An order enlarglng 
the time for perfecting the appeai, made after such time haa expired, is 
InefEectuaL 
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Appeal frQïïi thfi District Court of the United States for the North- 
ern District of Illinois. 
On Motion to Dismiss Appeal. 

Edward Morgan, for appellant. 
Ray G. McDonald, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. A decree in admîralty was rendered by the court 
below against the appellant on the açth day of April, 1903. On July 
7, 1903, the appellant presented to the court below its pétition for an 
appeal, gccômpanied by an assignment of errors, and on that day 
an ordef was entered "that leave be, and it hereby is, given said 
Chamberlain Transportation Company to file its pétition for an ap- 
peal and its assignment of errors herein." On July 21, 1903, the 
libelant presented his bond on appeal, which recites that it had "ob- 
tained an àppéal and fîled a coï)y thereof in the clerk's office of the 
said court to reverse the decree in the aforesaid suit," and a cita- 
tion directed to the said South Pier Coal Company, "citing and' 
admonishing it to be and appear at the United States Circuit Court 
of Appeals for the Seventh Circuit to be holden at Chicago on the 
6th day of October, 1903." THs bond was approved by the District 
Judge on July 21, 1903, and filed'in the District Court on that day. 
No réturn having been made or filed in this court, the appellee on 
September 10, 1903, filed in this court the certificate of the clerk of 
the District Court to the efifect that an appeal was prayed and al- 
lowed on the 7th day of July, 1903, and that no order had been en- 
tered by the District Court çnlarging the time in which to docket the 
case and fîlè the record in the Circuit Court of Appeals, with proof 
that no return had been filed, and the suit had not been docketed 
hère, and that no order enlarging the time therefor had been filed 
with the clerk of this court, or made by any judge of the court, and 
thereupon moved to dismiss the appeal under rule 14, subd. 5 (90 
Fed. clviii, 31 C. C. A. clviii), and rule 16, subd. i (90 Fed. dix, 31 
C. C. A. dix), of this court. 

The appellant, at the hearing of the motion, présents a citation 
signed by the District Judge on the Sth day of October, 1903, re- 
turnable on the next day, and also an order by the court, made on 
the 5th of October, enlarging the time within which to file the cer- 
tificate of évidence and perfect the appeal to October 15, 1903, and, 
in opposition to the motion to dismiss, contends that no appeal has 
ever been allowed, and that the motion should therefore not prevail. 

No formai order of allowance of an appeal is necessary. Sage v. 
Railroad Company, 96 U. S. 712, 24 L. Ed. 641 ; Draper v. Davis, 
102 U. S. 370, 26 L. Ed. i2i: It is sufficiént if the action of the 
court below shows that an appeal was prayed, and was in fact al- 
lowed. The formai order granting leave to file the pétition for ap- 
peal with the accompanying assignment of errOrs was in effect an al- 
lowance ôf thé appeal. Thalt order was so construed by the court and 
its clerk, and by the party a,ppellant. Tlie bond presented by the 
appellant on the 2ist of July, 1903, recites that an appeal had been 
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obtained, and that ît had filed the allowance in the clerk's office, and 
recites the issuance of a citation. Tliat bond was approved on that 
day by the District Judge and filed in the District Court. That is 
of itself sufïicient to indicate the allowance of the appeal. Brandies 
V. Cochrane, 105 U. S. 262, 26 L. Ed. 989; Crédit Company, Lim- 
ited, V. Arkansas Central Railway Company, 128 U. S. 258, 261, 9 
Sup. Ct. 107, 32 L,. Ed. 448; Harkrader v. Wadley, 172 U. S. 148, 
163, 19 Sup. Ct. 119, 43 L. Ed. 399; Norton v. Commissioners of the 
Taxing District of Brownsville, 129 U. S. 505, 9 Sup. Ct. 331, 32 L. 
Ed. 784; Loveless v. Ransom, 109 Fed. 391, 48 C. C. A. 434. 

The rule (rule 14, subd. 5 [90 Fed. clviii, 31 C. C. A. clviii]) pro- 
vides that ail appeals are returnable not exceeding 30 days from the 
date upon which the appeal is allowed; and by rule 16, subd. i [90 
Fed. dix, 31 C. C. A. dix], it was the duty of the appellant to cause 
the record to be filed on or before the return day, to wit, August 6, 
1903. This time may be enlarged "by or before its expiration." The 
order of the District Judge enlarging that time after its expiration, 
and after the filing of the motion to dismiss, we must hold to be in- 
efïectual. We hâve the less regret in dismissing this appeal, since 
the time within which an appeal may be taken and perfected has not 
expired, and by a new appeal the cause may be brought hère for re- 
view, if it be deemed désirable. Evans v. State Bank, 134 U. S. 330, 
10 Sup. Ct. 493, 33 L. Ed. 917. The bar should understand that the 
rules of law and of the court with respect to the taking and perfect- 
ing of appeals are rules to be obeyed. not to be disregarded. 

The appeal is dismissed. 



PHILPOT V. O'BRION et al. 

In re H. J. QUIMBY FREIGHT FORWARDING CO. 

(Circuit Court of Appeals, First Circuit. October 28, 1903.) 

No. 478. 

1. Involuntart Bankkuptct — Tbading Corporation— Charter— Burden of 

Proof. 

Even if there were no question of ultra vires, the burden of proof is 
on the petitloning credltors to show that a corporation chartered for the 
purpose of transactlng the business of a common carrier is a trading cor- 
poration within Bankr. Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. 
St. 1901, p. 3423], as amended by Act Feb. 5, 1903, c. 487, 32 Stat. 797 
[TJ. S. Comp. St. Supp. 1903, p. 411], providing that any corporation en- 
gagea principally in manufacturing, trading, etc., may be adjudged an 
involuntary bankrupt. 

2. Bamb — Evidence. 

The court comments on the nature of the proofs In this case, and holds 
that the finding of the référée that the corporation In question was "ex- 
tensively engagea" in trading falls short of the statutory word "princi- 
pally," and would not justlfy an adjudication of bankruptcy. 

If 1. What persons are subject to bankruptcy laws, see note to llattoon Nat 
Bank v. First Nat Bank, 42 0. C. A, 4. 
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Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

H. N. Allin (B. Marvin Fernald and Marsliall P. Thompson, on 
the brief), for appellant. 
Franlî H. Stewart, for appellees. 

Before GOLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This appeal dépends on the efïect and 
application of section 4b of the bankruptcy statuteof 1898 (Act July 
I, 1898, c. 541, 30 Stat. 547 [U. S, Comip. St. 1901, p. 3423]), as 
amôndeid by the act of February 5, 1903, c. 487, 33 Stat. 797 [U. S. 
Comp. St. Supp. 1903, p. 411]. The District Court dismissed a péti- 
tion praying for an adjudication against the H, J. Qùimby Freight 
and Forwarding Company, a corporation, on the ground that it was 
not "engaged principally" in any business specified therein. The 
petitioning creditors appealed to us. 

The corporation was chartered "for the purpose of transacting the 
business of a common carrier of property and persons." Passing 
by the question whether the court in bankruptcy can take cognizance 
of ultra vires transactions of corporations, the case becomes one 
merely of fact, as to which the District Court found against the ap- 
pellant. Of course, in view of the charter, the burden rests on them. 
There is sufBcient évidence that the corporation did to some extent 
engage in trading, and in letting of horses and wagons ; but, even if 
we were to assume that such letting is trading within the meaning 
of the bankruptcy statutes, the évidence, though somewhat uncertain, 
would not sustain the proposition that the corporation made this its 
principal business. Evçn the référée, who recommended that the cor- 
poration be adjudged bankrupt, found only that it was extensively 
engaged in trading, thus falling sliort of the statutory word "prin- 
cipally." On any view, the proofs are not sufïiciently persuasive to 
justify us in reversing the District Court on a mère question of fact. 

The decree of the District Court is affîrmed, and the appellees re- 
cover the costs of appeal. 



MONTANA ORH PURCSHASING CO. et al. v. BUTTE & BOSTON CONSOLI- 
DATED MIN. CO. 

(Carcult Court of AJipeals, Ninth Circuit October 27, 1903.) 

l. Appeal— Appbalablb Okdebs— Ordkb pob Inspection and Sdetet of 
Phopbrtt. 

An order made by a court of equlty pendlng a suit to enjoin trespasses 
on mlning property, ' actual and threatened, for an inspection and survey 
of the locus in quo, is not a final judgment, order, or decree, and Is not 
appealable; and a supersedeas of such order will not be granted. 

IT 1. Finality of Judgments and decrees for purpose of review, see notes to 
Central Trust Co. v. Madden, 17 C. C. A. 238; Prescott & A. C. Ky. Co. v. 
Atchison, T. & S. P. R. Co., 28 C. C. A. 482. 
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On Pétition for a Writ of Supersedeas Pending Appeal. 

The pétition of the appellants set forth the commencement of the two ac- 
tions in tlie court below by the appellee against the appellants, the first in 
trespass, to recover damages for the extraction of certain ores and minerais 
from the locus In quo, the second in equity, to restrain further trespasses; 
that issues were joined in both cases; that upon the pétition of appellee an 
order of inspection and survey of the premises was made by the court; that 
an appeal was taken and perfected from said order by the appellants; that 
the court below had decllned to stay said order; and that the exécution of 
the same would be Injurious to the appellants in many respects. The as- 
signment of errors annexed to the appeal set forth eight grounds upon whlch 
the order was claimed to be erroneous. 

James M. Denny and John J. 'McHatton, for appellants. 

Forbis & Evans, Crittenden Thornton, and J. F. Riley, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

FER CURIAM. The order appealed from is not final in any 
sensé. It does not deprive the petitioners of the possession of their 
property in any degree. Montana Company v. St. Louis M. & M. 
Co,, 152 U. S. 160, 14 Sup. Ct. 506, 38 L. Ed. 398. The order is not 
appealable. The motion for a writ of supersedeas is therefore denied. 



UNITED STATES ex rel. MONTANA ORE PUROHASING CO. et al. v. CIR- 
CUIT COURT, NINTH CIRCUIT, DISTRICT OF MONTANA et al. 

(Circuit Court of Appeals, Ninth Circuit. October 17, 1903.) 

No. 1,007. 

1. CincuiT Courts dp Appeal— Power to Issue Writs ci" Certiorabi. 

The Circuit Court of Appeals bas power to issue writs of certiorari only 
in ald of its appellate jurisdiction, and cannot issue such a writ to re- 
view an order of a Circuit Court which is not appealable. 

On Pétition for Writ of Certiorari. 

The petitioners, the Montana Ore Purchasing Company et al., filed 
a pétition for a writ of certiorari to review the action of the court 
below in making the order of inspection and survey mentioned in the 
next preceding case, and therein held by the court not to be appeal- 
able. 

James M. Denny and John J. McHatton, for petitioners. 
Forbis & Evans, Crittenden Thoronton, and J, F. Riley, for re- 
spondents. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

PER CURIAM. Having decided that the order is not appealable, 
and the case not being before us on appeal, it follows that the pétition 
must be denied. This court bas the power to issue the writ only in 
aid of its appellate jurisdiction. Section 12, Act March 3, 1891, c. 
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517, 26 Siat. 829 [U. S. Comp. St. 1901, p. 553], to establisti Circuit 
Courts of Appeals; United States v. Young, 94 U. S. 258, 24 L. Ed. 
^53- 



THOMSON-HOUSTON ELECTRIC CO. v* WAGNER BLBCTRIO MFG. 

00. et al; 

(Circuit Court of Appeals, Second Circuit. October 21, 1903.) 

■' No.163. 

1. Patents— iNFRiNGEMENT—ELKCTnic Motobb. 

The Thomson patent No. 430,328 for an alternatlng current motor, 
daims 1 dM 2 constniedi and Aeiii not infringed. 

A^peal from the Circuit 'Court of the United States for the South- 
ern District of New York. 

For opinion below, see 119 Fed. 178. 

This cause cornes hère on appeal from a deeree of the Circuit Court, 
Southern District of New York, dismissing the bill on the ground that de- 
fendants' device does not Infringe thé clàlms of the patent sued on. 119 
Fed. 178. The suit Is brought on United , States letters patent No. 430,328, 
of June 17, 1890, granted to Blihu Thomson for alternatlng current motor, 
and the two clàims relied on are as follows: 

"(1) The hereln described method of operatlng an alternating-current motor 
in whlch the rotation Is produeed by the reaction between the fleld and a 
locally-closed armature circuit carrylng currents Induced from the fleld, 
conslsting in organlzlng or Connecting the motor armature circuit so that 
It may receive an Initial impulse of rotation, and upon the attalnment of 
a predetérmlnèd speed changing or modifyl'ng such connection, so as to put 
the armature colis on locally-closed circuit. 

"(2) The herèln described method of operatlng alternating-eurrent motors 
Incapable of self-startlng, conslsting in Connecting the armature circuits In 
a manner différent from that which they hâve durlng normal -work, and 
Jn proper w^y.to give the Jnltlal torque, and then automatlcally reorganlzing 
the connections of such anns^ture a« to put the same on locally-closed circuit 
on the attàinment of a predetérmlnèd speed." 

Charles NeaVe and J. Edgar Bull, for appellant. 

A. C. Fowler, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER'CIJRIAM. In expressing pur concurrence with the Circuit 
Court, -vsre do not deem it neçpssary to add anything to the brief but 
clear opinion in which its conclusions are expressed. The définition 
of the term "locally-closed circuit," as. given in that opinion, is "a 
circuit disçotinected from the main Une; * * * a circuit which 
does not èxtend from the source of eflèrgy, but pertains to the local 
place and no other." Appellant criticises this définition as not tak- 
ing into aecéunt the circumstance that "the secondary circuit of a 
transformer is entirely disconnected from the main line," and that 
"the motor is on the secondary circuit, which is a closed circuit," and 
hence both in starting condition and in running condition "the arma- 
ture circuit is disconnected from the main line/' This is hypereritical ; 
manifestly^ by the words "main line" the court intended to express 
the circuit (tvhether primar; or secondary) from which, either by con- 
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duction or induction, electrical energy was transmitted to the arma- 
ture circuit. We are entirely satisfied that tiie term "locally-closed 
circuit" as used in the claims means, as one of tlie experts expresses 
it, that "ail the coils of the armature are closed upon a circuit * * * 
which is local in that it is independent of (disconnected from) every 
other circuit but the circuit established through the armature coils." 
The claims emphatically state that in the motor of the patent this con- 
dition of a locally-closed circuit in the armature coils must be found 
when the mdtor is running at the predetermined speed. With equal 
emphasis they state that this "locally-closed circuit" is a change from 
the condition existing while the motor is being started; that is to 
say, the locally-closed circuit of the running motor is not to be found 
in the starting motor. To quote again from the same witness : "Un- 
less the armature coils had been on other than a locally-closed circuit, 
the change to a locally-closed circuit would not be specified and insist- 
ed upon. Indeed, this is the one and only substantial change de- 
scribed in the spécification." 

Under the définition above approved, it is manifest that the defend- 
ant's motor does not exhibit the change which the claims call for. In 
the starting condition and in the running condition alike, the armature 
coils are on locally-closed circuit, and, however sHght the différence 
may be between this motor and the motor of the patent, infringement 
cannot be predicated of claims phrased as thèse are. 

The ,decree is afifirmed, with costs. 



MILWATJKEE CARVING CO. v. BRUNSWICK-BALKE OOLLENDER 00. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1903.) 

No. 813. 

1. Patents — Assignment— Titlb to Support Suit pob Infringement. 

An instrument granting the exclusive right to manufacture, use, and 
Bell, or lease to be used, a machine for which the grantors hâve applied 
for a patent, and contalnlng an agreement to aiso asslgn a like right in 
any other machine or improvement for a similar purpose, for which the 
grantors may procure a patent, does not constltute a légal assignment 
of a patent granted on a subséquent application, wlilch will support a 
suit by the grantee for Its Infringement. 

(î. Same— Validitt and Infringement— Carving Machine. 

The Smith and Post patent. No. 443,802, for a carving machine, covers 
a true comblnatlon of old éléments, which was not antlcipated in the 
prior art, either as to the comblnatlon or the résulta attained, and which 
possesses patentable novelty and merit. The invention, however, Is not 
one of a pioneer character, but rather of an improvement on the ma- 
chines of the prlor art; and the scope of the patent is therefore limited 
to the actual comblnatlon of essential parts as shown, and cannot be 
construed to cover other combinatlons of éléments, of différent construc- 
tion and arrangement, although the same éléments may be employed and 
llke results attained, unless the changes are merely colorable. 'So con- 
strued and llmlted, the patent is not Infringed by the machine of the 
Lochman patent, No. 571,535, which Is also an Improvement on prior 
machines in the same direction, and by the use of some of the same 
old éléments, but in a comblnatlon of différent construction and arrange- 
ment, and wblch also contains différent éléments. 
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Appeal from thé Circuit Court of the United States for the NortH- 
ern Division of the Northern District of Illinois. 

This appeal Is from a decree dismissing the blll of the Mllwaukee Oarving 
Company for want of equîty. The bill allèges ownershlp of two letters 
patent for Improvement in earving machines, issued to T. L. Smith and P. 
W. Post— one, No. 443,802, dated December 30, 1890, and the other. No. 
447,796, dated March 10, 1891— aad infrlngement by the défendant, the 
Brunswick-Balke CoUender Company. 

The derlces de.seribed in the patents are machines to produce carving by 
duplication of a previously prepared model, and the spécification of patent 
No. 443,802 and the drawings, in so far as they are materlal, are as foUows: 

"Our invention relates to carving and cutting machines; and it conslsts of 
certain mechanlsm and combinatlon of parts whereby any object cf a size 
wlthin the limits of the machine may be exactly reproduced mechanically 
from a block of raw materlal, and without the employment of skilled labor, 
ail as will be fully set forth herelnafter, and pointed out in the clalms. 

"In the drawings. Figure 1 Is a side élévation of our machine. Fig. 2 ia 
a front élévation of the same. Flg. 3 Is a plan vlew of the lower part of the 
machine below the section Une, 3, 3, in Fig. 1. Fig. 4 is a plan view, partly 
broken away, of the upper part of the machine, showing only the driving 
and counter-balanclng mechanlsm, and omlttlng the guldlng and cutting 
mechanisin. Figs. 5 to 11, inclusive, are détail views illustratlng pivot-joints 
of the machine. Figs. 12, 13, and 14 are détail views illustratlng the guiding 
and cutting tools and thelr connections. Figs. 15, 16, and 17 are détails 
showing the construction of the operatlng-table; and Figs. 18, 19, and 20 
are slmilar views showing a modifled construction for spécial work. 

"A, A, rêpresent the vertical tlmbers of the supporting-f rame of our ma- 
chine, and B, B', the longitudinal horizontal tlmbers, while C, C, D, D', D2, 
and E, E, are the main transverse horizontal tlmbers, in addition to whlch 
this supporting-frame is thoroughly braced, as shown, by the crossed pièces, 
a, a, b, b, and c, c, and others not lettered, as strength and steadiness are 
essential. 

"To the under slde of the projecting front ends of the upper longitudinal 
tlmbers, B, B, is secured the cross-timber, D', and to the under side of this 
timber are fastened brackets, d, d, in the lower arms of whlch are the 
screws, d', having conical bearing-points whlch fit Into corresponding coun- 
tersinks In the ends of the wall-rod, F, and thereby support the same, as 
clearly shown In the détail view, Fig. 10. This wall-rod, F, is preferably a 
hollow brass pipe having Its ends closed by brass plugs soldered therein 
and the described counterslnks made In sald plugs. Clips, e, e, are rigidly 
attached to this wall-rod, F (as by saw-cuttlng through the upper ends of 
said clips and drawing the two edges together by a clamping-screw, f, or by 
soldering, or by both), and the lower ends of thèse clips are blfurcated and 
carry bearing-screws, e', e' (preferably like the screws, d', just described), 
whlch flnd , corresponding countersunk bearings in the opposite sldes of a 
small brass casting, e^, whose lower part is hollow, to reçoive one end of a 
rod. G, secured therein in any sultable manner, as by a saw-cut through a 
boss on the lower end of the casting and clamplng-screw, f, as shown in 
détail in Fig. 10 and the détail view, Flg. 11 (taken on ,the line, 11, 11, of 
Fig. 10), or by soldering, or both. Thero; belng two clips, e, there are, of 
course, two rods, G, whlch we term 'side rods,' and whlch are best shown 
in Blg. 2, and which are jointed to two other side rods. G', G', and a double 
central cross-rod. H, H, the connection belng shown in détail In Figs. 7, 8, 
and 9, as follows: The lower ends of side rods. G, G, are each fitted to cast- 
Ings, g (in slmilar manner to their union with castings, e^, as by soldering 
or saw-cut and clamplng-screws, f2, or both), and the: free ends, of thèse 
castings, g, each carry a double-polnted pin, h, rigid therein, while the upper 
ends of the sidç rods. G', G', are each provided with a peculiar casting, g', 
the upper ends of whlch cpstings are blfurcated and split and provided with 
interlor countersinks, so as to enable thèse ends to be sprung over the conical 
points of the double-pointed pins, h, and with exterlor counterslnks in line 
with the Interior ones to reçoive the conical points of. the screws, I, i, of the 
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end pièces, T, and I', of the double central cross-rod, H, H, the said upper 
spllt portions of said castings, g', being further held together by the clamplng- 
Bcrews, f8, while the lower ends of said castings, which receive the side rods, 
G', may be saw-cut and clamped by the screws, f*, or soldered to the said 
side rods, or both, and each pipe, H', of the double central cross-rod. H, H, 
is similarly united to the adjacent ends of the end pièces, I and F, as In- 
dlcated at f». 

"In al), of the détail views where the conical pointed bearing-screws are 
shown -we hâve also shown Jam-nuts (not lettered), which are necessary to 
keep the screws from turning. 

"The lower ends of the side rods, G', G', are connected, as hereinafter de- 
scribed, to the tool-rod, J, and the parts thus descrlbed, consisting of the 
wall-rod, F, side rods. G, 6, central double cross-rod. H, H, side rods, G', G', 
tool-rod, J, and their jolnted connections, constitute a parallel motion, which 
we term our 'vertical parallel motion,' and we hâve also a horizontal parallel 
motion, consisting of the wall-rod, K (which is connected by brackets, k, k, 
to the face of cross-timber D»), side rods, L, L, double central cross-rod. M, 
side rods, L', L', and the said tool-rod, J, and the two described parallel mo- 
tions are precisely alike In construction and arrangement, wlth the exception 
of the manner in which the said two motions are connected to the common 
tool-rod, which will now be described. This connection is best lllustrated in 
the détail views, Figs. 5 and 6. The tool-rod, J, is preferably a pipe, which 
carries near each end a casting, N, each having upward-extending lugs, ], j, 
and horizontally-extending lugs, 1, 1, the former to receive the swivel-piece, 
O, and the iatter to receive the right-angled casting, m, whose free horizontal 
arm receives one of the side rods, L', of the horizontal parallel motion rigidly 
secured therein, as by saw-cut and clamping-screw, fe, or solder, or both, as 
previously described, the said casting, m, having countersinks in each end 
of its vertical arm, which receive the conical points of the bearing-screws, 
1', r, passing through the described lugs, 1, 1. The entire lower part of the 
main body of the casting, N, is saw-cut to enable It to be firmly clasped to 
the tool rod, J, by clamping-screws, f^. The swlvel-piece, O, is practically 
y-shaped in transverse section, and in each end of the lower central part is 
a countersink to receive the conical points of the bearing-screws, j', which 
pass through the described upward-extending lugs, j, of the casting, N, whIle 
at right angles to thèse screws, j', are other bearing-screws, n, n, which 
pass through the upper side portions of the swlvel-piece, 0, the conical points 
of thèse screws, n, projecting into countersinks on opposite sides of the lower 
end of the casting, p, whose upper end receives the lower end of one of the 
side rods. G', of the vertical parallel motion, which rod Is secured therein by 
saw-cut and clamplng screw, f8, or solder, or both, as previously described. 
The efCeet of the horizontal parallel motion is to compel the tool-rod, J, to be 
at ail times parallel to the lower wall-rod, K, and the efCect of the vertical 
parallel motion Is similarly to compel the said tool-rod, J, to be at ail tImes 
parallel to the upper wall-rod, F, and consequently the effect of the two com- 
bined parallel motions is to compel the said tool-rod, J, to be alwaya parallel 
to both the wall-rods, K and F, whIle the effect of the swivel-connection, 
0, O, between the tool-rod, J, and the vertical parallel motion Is to permit the 
plane of tbe vertical motion to assume any angle to the plane of the hori- 
zontal motion, thereby allowing perfect freedom in the movement of the 
tool-rod. 

"We wlll next describe the guiding and cutting tools and their connections. 
From the tool-rod, J, there dépend two braced brackets, P, P, whose upper 
ends are rigidly attached to said rod, whIle their lower ends carry conical- 
Ijointed bearing-screws, q, q, which take Into correspondlng countersinks in 
the adjacent ends of a yoke, Q, and thereby support It. This yoke consista 
of two transverse ovals united by a rigid rod, as shown in ï'ig. 12, and each 
oval carries a tool-holder, q', supported therein by means of conical-polnted 
bearing-screws, r, r, whose points enter countersinks in the ends of said tool- 
holders. One of thèse tool-holders carries the shank or hand-plece, R, of the 
cuttlng-tool, K', while the other carries the shank or hand-plece. S, of the 
guldlng-tool. S', and the said tool-holders also support upwardly-projecting 
arms, R2 and 8', blfurcated at their upper ends, and there recelvlng a cross- 
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rod, T, supportefl by means of conical-pointed bearlng-screws, s, s, passing 
through the salfl upper ends of the arms, Rs, S 2, and into counterslnks in the 
cro8S-rod, T, whereby the guidlng acd cuttlng tools are (ree to swing in any 
desired direction, but compellèd to aiways move exactiy allke and parallel 
to eacli other. 

"Thé terin 'tool-càrrlage' wlU be hereinafter employed to deslgnate that 
part of thé apparatus whlch Is carried and controlled In its movements by 
the parallel jnotions, and whlch In turn carries the tool-holders. As repre- 
sented in the drawings, this tool-holder consists of the Connecting- rod, 3, by 
which thé t"v?o parallel motions are coupled together, and thp needful attach- 
ments for suppo^ng the tool-holders and tools and permltting their move- 
ments; but the form and construction of the carriage may be considerably 
varled wltjiout departlng from our Invention — as, for instance, so construct- 
Ing the topl-rpd, J, as to niake It answer the purpose It serves in our machine, 
aa hereiû illustrated by drawings, and aiso carry the tools themselves; but 




we mtich prefer the use of brackets and yoke connected thereto, as we hâve 
shown them. 

"The drivlng atid counterbalanclng mechanism wili now be descrlbed. Be- 
tween the rear ttansverse timl^ers, C and 0', of the supporting-frame are 
located two yokes, tJ and V, whlch are of generally oblong shape, with 
upper and lower bosses provided with countersinks to recelve the conlcal- 
pOInted ends of bearing-screwà, ù, u, and v, v, respectively, whlch serews 
pass througb the descrlbed tlmbers. The yoke, V, is provided with conical- 
pointed bearlng-screws, v', v', passing through the upright sides of said yoke 
and Into counterslnks ta the end of a cross-bar, t, whlch forms an intégral 
part of the long, beat balanclng-rod, T', whose projeetlng rear end carries 
a w;elght, t', and to whose front end Is attached one end of a cord, t*, whose 
other end Is attached tp the toiol-rod, J, at the front of the machine, so that 
the welght, t', wlll serve to counterbalanee the welght of the two parallel 
motions and the tool-rod, J, aiid attacbments. The other yoke, , U, bas slde 
bosses, 'wbidh afe j«rt0ra^a to receive a. Shaft, w, and whlch are themselves 
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recelved within bearings In the bifurcated rear-end extension, w^, of another 
rod, W, whlch latter is made in two sections in front of the bifurcated por- 
tion joined by a sleeve, W, so as to be adjustable in length, and secured in 
sald adjustment by setscrews, w', w'. The front portion of this rod is 
tubular and loosely reçoives the rear end or shank of a shaft bearing, W^, 
whose front end recelves a flexible shaft, X, whose lower end connects with 
the eutting-tool, R', in similar fashion to the flexible shafts of dental engines, 
while the upper end of said shaft is connected to a puUey, x, from which an 
endless belt, X', entends to and around a large pulley, X2, on the shaft, w, 
whlch shaft also bears a smaller pulley, x', front whence leads a belt, x^, 
to a source of power. (Not shown.) The projecting rear ends of the exten- 
sions, w2, of the bifurcated rod, W, are each provided with a weight, w^, to 

•Fig. 2. 




counterbalance the forward projecting end of the rod, W, and the flexible 
shaft, X. It Is necessary, however, that the driving mechanism be more or 
less flexible, and a directly-conneeted single belt, such as has been heretofore 
commonly used In carving-machlnes, cannot be employed In our machine, 
since any movement of the driven cutting-tool toward the driving-pulley 
would slacken the belt and diminlsh or check the motion of the tool. 

"We adopt the device of the flexible shaft shown and described herein in 
lieu of a single belt or other power-transmitter whlch does not permit the 
free movement of the cutting-tool from back to front and side to side of the 
work-table without interfering with the motion of the cuttlug-tool. The 
necessary speed of rotation imparted to this tool is very great, and, though 
it dépends upon and varies with the materlal worked and size of tool em- 
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ployed, we bave found that ordlnary woods are best treated wîth toola not 
larger than a quarter to flve-slxteenths of an inch (and in flnlshlng much 
smalleir tbolB are used), and running at a speed of from ten thousand to 
flfteen thousand révolutions per minute. To maintaln this higli speed, It Is 
desliràble tp bave the most effective means of transmission possible, and, in 
order to make the machine délicate in movement, the traveling parts must be 
llght, as ptnèrwlse the momentum of thèse parts in thelr movement would 
interfère witb fine work. It wlU, of course, be understood, also, that any 
sultably-cohstrudted framework may be employed to support and earry the 
operatiyè mechanism of our. machine, and the words 'timber' and 'timbers,' 
etc., oceurrlng In the spécification, are intended to include any corresponding 
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or équivalent parts of a frame of métal or other materlal that may ba^ 
adopted. 

"ï Is the operatlng-table, the pref erred form of whlch is shovrn in détail In 
B^g. 15, and whlch is eut out to recelve two clrcular plates, y, y, flush wlth 
the top thereof, and havlng downwardly-extendlng hubs, y', y', slots, y2, y2, 
and holes for central removable serew-polnts, y». The table Is supported 
on the front pirojectlng portions of the longitudinal horizontal timbers, B', B', 
and bolted to the under sides of sald timbers is a tran^erse timber, B2, to 
whlch are attached the boxes, b», b*, of the vertical splndles, Z, Z, and the 
lug, b', carrylng a downward-projeeting stud, bs, whlch supports an Inter- 
mediate gear, Z', meshing wlth the gears, Zs, Zz, whlch are fast upon the 
vertical splndles, Z, Z, whlch latter are stepped in a base-plate, z, and to 
whose upper portions the hubs, y', of the plates, y, are also secured, while the 
removable screw-points, ys, are fastened In the tops of thèse splndles. Thus 
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any moT;ement of one splndle wUI produce a correspondlng movement In the 
other, and the two attached plates, y, y, will always move together equally. 

"We will next proceed to describe the opération of our machine. As already 
deseribed, the gulding-tool and cutting-fool are so conneeted that any move- 
ment of one wlll be faithfuliy dupllcated by the other, the said movement 
being wholly unrestricted in direction, and Ilmited only in extent. The pre- 
ferred cutting-tool, R', is a sphère pierced by a cylindrical hole of diameter 
emaller than the sphère, tangent to the sphère at one point, and two of the 
edges of the hole thus formed being made cuttlng-edges, and the rest of the 
spherieal surface eut away to form a clearance, while the gulding-tool is 
neceBsarily of the same outllne as the cutting-tool before the hole and cutting- 
126 F.— 12 
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edges are formed In the latter. For carving objecta In hîgh relief— groupa of 
statuary, figures, etc. — we place the model or pattern upon the plate, y, 
under the guiding-tool, and fasten the screw-point, ys, flrmly into the top of 
the cori%ïpondln|; Tertlcal splndle, Z, and Into the hase of said model, as 
cleai-ly Indièâtêdàtthe right in,ï'lg.:15, and, if neceasary, additional screws 
may he inaert^ frbm below the plate, through the slots, ys, thereln, Into 
the base «ïf sald model or pattern, and then upon the other plate, y, below 
the cuttln^toftj, the block to bie carved la similarly sequred (sald block 
being preferàbly roijghly eut Intô the gênerai outllnes of the model, so as 
to remove wholîy thé superfluous material), and then/ the guidlng-tool is held 
by the operàtor îind passed over the model, so as to brlng it Into contact with 
every portion of the surface thereof, the cutting-toolvmôklng the same mo- 
tions slmultanèously, and as the latter Is revolved ai the necessary speed 
(according to the material being carved) by means of the power transmitted 
through the hçlï, X', flexible shaft, X, and attachments, the said tool will 
eut out the bloék Into the exact configuration of the model. When the sur- 
face nearest the operator la entirely .carved, he has only to grasp one of the 
gear-wheels, Z2, and glve It a sUght mbvement, to bring a fresh surface of 
both model and block before him, and thus he can always work to the great- 
est advantage wlth the part of ,the model to be copied and block to be carved 
directly în/ront of hlm. Whea a panel, bas-reltef, or ôthér flat object is to 
be carved, the model and block are simply fastened In place on the table, 
Y, and carved a^ before, except tbat in such Instances the sald model and 
block do not hâve to be rotated. In case a very long object is to, be carved, 
we flnd It expédient to remove the screw-points, y', and employ an auxiliary 
table (merely a flat board) placed on top of the table. Y, and wlth the model 
and block secnred to said auxWiftry tftbîe. so that the design can be copied 
in seCtionis withln the limita of nioyement of thè toçl-rod and attachments; 
and, In order to insure the perfectlyrstraight moVéîhetit of the auxiliary table 
when it is to he moved to bring a fresh section into place, we prêter to em- 
ploy an ordlnary adjustable gauge of any suitable constructlbiïi as shown at 
Y' In Pigs. 2 and 3, to make a stralght-edged guide for sald auxiliary table. 
When operating on long pièces whcsè periphery is to be carved— as, for 
example, furnitBre-legs, stair-posts, canes, umbrella-handleS, and the like — 
a modification in the arrangement of the opéra ting-table is necessary, and 
illustra ted in Figs. 18, 19,, and .20. This change is practically merely sub- 
stituting a vertical position of ; the parts for their former horizontal position, 
and vice versa; the gear-wheels, Z*, Z2, and Intermediate gears, Z', and 
plates, y, being vertically arrangea, whlle the spindles, Z, and shaft, bs 
(which takes the place of b'), are now horizontal. When the model and 
pièce to be carved are of modéra te Içngth, no further support than that of- 
fered by the screw-pointg, ys, aiid ëctcws through the slots In the plates, y, 
is necessary; but, if ttie! Sj^Id ûipael and block are unusually long and heavy, 
it becomes essential to provMè É èupport for their opposite ends, as indicated 
in Figs. 18 and 20, and to this purpose (and to further provide for varying 
lengths of the articles to be c^rvpd) the upper surface of the table, Y^ 
(which takes fhe place of table, Y, ttOd rests on the longitudinal timbers, B' 
B'), is provided with two longitudinal' T-slots, y*, y*, which recelve tongues 
b<, depending from the bases of the boxes b^, and similar tongues bs, de- 
pending from the bases of the foot-Slocks b», which carry the centers b^, so 
that the said foot-stocks may be 1n((>ved wlthin the said slots to any point to 
or from the plates y necessary on âccount of the length of the model and 
block and then fastened at the desired point by tightening the T-bolt b», as 
Shown best ta détail vlew, Fig. 20, while by reason of the-described slots, 
y*, the centers, y» and b^, wlU always be kept in Une. For grea'ter con- 
venlenee in operating the gears, Z2; > Z**, to turn the model and block, the 
ahàft, bs, of the Intermediate gear, Z', Is extended to beneath the front of 
the table, Y*, and there eupported In-auitàble bearing, b», and provided wlth 
a hând-Wheel, b»«. 

"In order to accommodate the table, 'Y«, to work whiéh Is so long as to re- 
quire to be done in sections, the sald table may be grooved, aa at y», on the 
under side, sô as to rest upon suitable tracks, Ba, secured to the upper sur- 
faces of the timbers, B', and thiia the table may be moved back and forth, 
af ter the f ashion of the auxiliary table hereinbef ore descrlbed, for accom- 
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plishing a like purpose wlth flat work, the described grooves and tracks serv- 
Ing the purpose of the gauge, Y', in section work. 

"While we hâve described our two parallel motions as 'vertical' and 'horizon- 
tal,' respectively, this was merely for convenience, and we wlsh it understood 
that our said combined two motions may be suspended at any variation to 
a right angle found convenient in any givcn instance, or that either motion 
may be suspended at any desired inclination." 

The claims In patent No. 443,802, of vsrhich infringement is alleged, are 
numbered and read as follows: 

"(8) In a carving machine, the combînation with a suitable supporting- 
frame, of a tool carrlage, a parallel motion connected therewith, and so con- 
structed as to permit the free movemont of said tool carriage while the latter 
is kept constantly parallel to a fixed Une, a guiding tool and a cutting tool 
connected with each other and with the tool carriage by a jointed connection, 
permitting the simultaneous movement of the same, and permitting the in- 
clination of the cutting tool at a varying angle to the tool carriage, and 
mechanism for imparting motion to the cutting tool, substantially as and for 
the purposes set forth. 

"(9) In a carving machine, the combînation, with a suitable supporting 
frame, of a tool carriage, a parallel motion connected therewith, and so con- 
structed as to permit the free movement of said tool carriage while the latter 
is kept constantly parallel with a fixed Une, a guiding and cutting tool con- 
nected with each other and with the tool carriage by a universally-jointed 
connection, permitting the simultaneous movement of the same, and the in- 
clination of the cutting tool at any angle to the tool carriage, and the mechan- 
ism for imparting motion to the cutting tool, substantially as and for the pur- 
poses set forth." 

"(12) In a carving machine, the corabination, with a suitable frame, of a 
tool carriage, a parallel motion connected therewith, a guiding tool and a 
cutting tool pivotally connected with the tool carriage, a connection from one 
tool to the other, and a flexible power-transmitter Connecting the cutting 
tool with a source of power, said parts being arrangea substantially as set 
forth, whereby the movement of the guiding tool over a pattern is caused 
to produce like movement of the cutting tool, and said cutting tool is rendered 
capable of incUnation. 

"(13) In a carving machine, the combînation, with a suitable frame, of a 
tool carriage, a parallel motion connected therewith, a guiding tool and a 
cutting tool connected with the tool carriage by a universal-Joint connection, 
and connected with each other so that the movement of the guiding tool over 
a pattern shall produce similar movements in the cutting tool, and a flexible 
power-transmitter Connecting the cutting tools with a suitable source of 
power, substantially as and for the purposes set forth." 

"(19) In a carving machine, the combînation, with a suitable frame, of a 
tool carriage, a parallel motion Connecting the same with said frame, con- 
nected guiding and cutting tools having a jointed connection with the tool 
carriage, permitting their simultaneous movement and the inclination of the 
cutting tool to said carriage, mechanism for imparting motion to the cutting 
tool, and a slidlng work support or table, substantially as and for the pur- 
poses set forth. 

"(20) In a carving machine, the combînation, with a supporting frame, of 
a tool carriage, a parallel motion Connecting the same with said frame, con- 
nected guiding and cutting tools having a universal joint connection with 
said tool carriage, and a slidlng work support or table, substantially as and 
for the purposes set forth. 

"(21) In a carving machine, the combînation, with a suitable supporting 
frame, of a tool carriage, a parallel motion Connecting the same with said 
frame, connected guiding and cutting tools having a jointed connection with 
the tool carriage, permitting their inclination thereto, a flexible power-trans- 
mitter Connecting said cutting tool with the source of power, and a slidlng 
work support or table, substantially as and for the purposes set forth. 

"(22) In a carving machine, the combînation with a supporting frame of 
a tool carriage, a parallel motion Connecting the same with said frame, con- 
nected guiding and cutting tools having a universal joint connection with 



180 



126 FDDBBAL BEPORTEB. 



sald carrlage, a flexible powejr-transmltter Connecting sald cuttlng tool with 
a source of power, and a sUdlng work support, substantlally as and for the 
purposes set forth." 

The machine used by the défendant, constitutlng the alleged infringement, 
is made In substantial eonformity with letters patent No. 571,535, issued to 
E. Lochman November 17, 1896. The answer dénies infringement of the 
Smith and Post patents, dénies Invention in either patent, and sets up nu- 
m'erous patents and publications by way of anticipation. 

Xhe Lochman device is shown in vertical section (Fig. 1) and side élévation 
(Fig. 2) as follows: 
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E. H. Bottum, for appellant. 

Lysander Hill and Curtis T. Benedict, for appellee. 

Before JENKINS and BAKER, Circuit Judges, and SEAMAN, 
District Judge. 

SEAMAN, District Judge (after stating the facts as above). The 
appellant's bill allèges ownership and infringement of two letters pat- 
ent, Nos. 443,802 and 447,796, both issued to Thomas L. Smith and 
Paul W. Post, as inventors, and the answer raises the issue of title. 
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Evidence of tîtie rests on an. instrument purporting to be made by 
the patentées, bearing date February 6, i888, and recorded in the 
Patent Office February 24, 1888, which is not printed in the transcript 
of record, but is referred to and expressly offered as testimony on 
behalf of the appellant, and a copy appears subsequently certifîed 
from the court below. No objection is made in respect of title to 
the first mentioned, No. 443,802, but the appellant's title to letters 
patent No. 447,796 is challenged. We are of opinion thât no suf- 
ficient title appears to sustain the bill for infringement of the latter 
patent. The purported assignment referred to grants "exclusive 
right to manufacture, use and sell or lease to be used the carving 
machines for which said Smith and Post hâve lately applied for letters 
patent," under application of October 3, 1887, sériai number 251,296, 
which describes only the application on ■ which No. 443,802 issued. 
The application for No. 447,796 was filed April 9, 1888, and the patent 
was issued March 10, 1891, both dates being subséquent to this grant ; 
but the assignors "further agrée and bind themselves that in case 
they shall by invention or purchase become the owners of any in- 
vention in or improvement upon carving machines," or for analogous 
purposes, "they will transfer and assign a like exclusive right," and 
the intention is stated "to confer on the Milwaukee Carving Com- 
pany the exclusive right" to use any carving machine for which the 
assignors "hâve procured or may procure any patent rights what- 
ever," While the terms of this agreement in référence to subséquent 
"invention in or improvement upon carving machines" are probably 
applicable to the device shown in patent No. 447,796, and may be 
enforceable betweén the parties, as authorized in IJttlefîeld v. Perry, 
21 Wall. 205, 226, 22 L. Ed. 577, it is plain that such agreement is 
executory only, and not an assignment, within the statute, so that no 
légal title is conferred. The subject-matter was not then in being, 
was incapable of sale and delivery, and, however binding the contract 
was upon the inventors to grant the right or title in their subséquent 
invention, it is not a légal assignment, and, at the utmost, confers' 
upon the appellant a mère equity, with the légal title in the patentées. 
2 Robinson on Patents, § 771 ; Curtis on Patents (4th Ed.) §§ 171, 
172; Regan Vapor Engine Co. v. Pacific Gas Engine Co., 49 Fed. 
68, I C. C. A. 169. Suit by an assignée for infringement is authorized 
only wheij the assignment is complète within the statutory require- 
ment. Waterman v. Mackensie, 138 U. S. 252, 256, 11 Sup. Ct. 334, 
34 E. Ed. 923, and cases revjewed ; Pope Mfg. Co. v. Gormully Mfg. 
Co., 144 U. S. 248, 251, 12 Sup. Ct. 641, 36 E, Ed. 423. The rights 
of the patentées cannot be adj'udicated in their absence, and the claim- 
ant of an équitable title or interest cannot maintain suit for infringe- 
ment upon such title alone. 3 Robinson on Patents, § 1099, and cases 
cited; Stimpson v. Rogers, 4 Blatchf. 333, Fed. Cas. No. 13,457. 

The bill rests, therefore, upon the primary patent. No. 443,802. 
This patent embodies the combination under which the appellant 
makes a useful Carving machine for dupHcating carvings from a model, 
and has achieved success in the sale of rights to use the machines. 
The questions arising are not materially simplifîed by thus eliminating 
the subséquent patent, No. 447,796, from the issue of infringement. 
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The appellee's machine is made in conformity with another and later 
patent, accomplishes like results by combining old éléments, and the 
main controversy is whether the combination so employed infringes 
the combination of old éléments shown in patent No. 443,802. 

While the défense of anticipation is set up against this patent, and 
some 57 prior patents, domestic and foreign, are introduced in its 
support, no patent or publication appears showing the same combina- 
tion of éléments or adaptability for like results. The nearest ap- 
proach to the combination is found in certain foreign patents cited by 
the expert on behalf of the appellee, namely, Hawkin's English pat- 
ent, No. 2,735, dated in 1803, on "machinery for writing, painting, 
drawing, ruling lines," etc.; Robertson's (1837) English patent, No. 
7,363, on "machine for sculpturing marble, stone, and other sub- 
stances" ; Conte's (1845) English patent, No. 10,850, for "carving ma- 
chine" ; and La Maire's (1852) French patent, No. 8,266, for "sculp- 
turing stone, marble, wood, and other materials." Thèse patents are 
of value as examples of the prior art, both in carving machines and 
for analogous purposes, for interprétation of the claims; but for the 
présent purpose it is sufficient to remark that neither embodies the 
combination shown in patent No. 443,802, leaving the distinctions to 
be pointed out when the scope of invention is considered. So in 
référence to the numerous other patents introduced — from the field 
of wood carving and the varions fields of working in or engraving on 
wood, metals, stone, and glass — while many machines appear for wood 
carving, including devices for duplicating carvings, none shows the 
combination embodied in the présent patent, nor identity in the 
results of the united éléments. The éléments appear severally in one 
or another of such prior patents, but are not ail united in either. 
Thèse patents furnish évidence of the prior state of the art, but do not 
deprive the new combination of patentable novelty. Parks v. Booth, 
102 U. S. 96, 103, 26 L. Ed. 54. Nor are the claims in question sub- 
ject to the objection urged on behalf of the appellee that it is "a mère 
collocation or aggregation of old éléments," as it is plain that the 
several éléments are brought into co-operation and thus "perform 
additional functions and accomphsh additional results," forming a 
true combination. i Robinson on Patents, § 155. 

Impressed with the undoubted merit of the Smith and Post inven- 
tion, the question whether it is infringed by the appellee's machine, 
made under Lochman's later patent (No. 571,535), has presented dif- 
ficulty in its solution. The rule is well settled, however, that the 
grant of a subséquent patent raises a légal presumption of patentable 
différence from the earlier invention (Miller v. Eagle Manufacturing 
Co., 151 U. S. 186, 208, 14 Sup. Ct. 310, 38 L. Ed. 121; Kokomo 
Fence Machine Co. v. Kitselman, 189 U. S. 8, 23, 23 Sup. Ct. 521, 
47 L. Ed. 689), and we are convinced as well that substantiâl dif- 
férence in the combinations is established as matter of fact. 

It is true, as stated by one of the experts, that both machines are 
"founded on the schéma of tools and tracer carried in a freely moving 
articulated frame, so that the tools and tracer can be moved freely in 
every direction, and the tools duplicate the motions of the tracer; 
and on driving mechanism for imparting motion to the tools ; and on 



184 , 126 FBDBBAIi BEPOBTEB. 

the mpdel and stock carried in a sliding work-holder; and on j^îvoted 
vibrating frames and jointed parallelograms as a means for permit- 
ting the desired freedom of motion." But thèse features individually 
are not novel — as they appear in numerous prier patents — and there- 
fore not patentable, except as employed in a new combination. Both 
machines duplicata carvings from^ a model by means of a tracer and 
cutting tools which are so mounted and connected "that the cutting 
tools will duplicate every motion; of the tracer, however slight or 
whatever its direction." The appellant's tracer and cutting tools 
operate vertically, so that the model is placed on the work table under 
tiie tracer, and the blanks to be carved are placed under the cutting 
tools, while the appellee's tracer and tools operate horizontally, and 
the model and blanks correspondingly occupy a vertical plane — a 
change wfaich is not merely colorable, but due to a différence in the 
System of parallel motion, and having distinct advantages in opération. 
The mechanisn? of each provides parallel motion, "so that as the 
tracer is passed over the model, and brought into contact with each 
point of its surface, the cutting tool will çut away from the blank ail 
surplus material, thus leaving a duplicate of the model." Both ac- 
complish undercutting through free tilting movement of the tools — 
though differing in the means and degree of such tilting opération — • 
and this feature of undercutting constitutes the distinct advance in the 
art made by the Smith and Post device over ail prior carving ma- 
chines. The appellant's (Smith and Post) means to this end are (i) 
two parallel motions of the link or pantograph construction, one con- 
trolling the horizontal movement of the tools, while the other contrôla 
their perpendicular movement; and (2) the gimbal-joint connection 
of tools and tool carriage, whereby the cutting tool has free move- 
ment independent of the carriage movement. Also, "for imparting 
motion to the cutting tool," revolving at great speed, a flexible shaft 
is used, thereby permitting the tool to respond to the movements 
of the tracer without interférence. The appellee's (Lochman) mar 
chine, on the other hand, has a parallel motion device of the well- 
known elbow-joint or door System, and does not hâve the two dis- 
tinctive horizontal and vertical motions of the appellant's device, nor 
its essential élément of a gimbal-joint connection; and, instead of 
the flexible shaft, the appellee uses a belt-and-pulley device to revolve 
the cutting tool. Thus both machines, generally speaking, présent a 
combination of old éléments for like purpose. Both utilize the par- 
allel motion idea of means for duplicating carvings, and both achieve 
the new carving machine resuit of undercutting. Upholding the prior 
patent, however, as disclosing useful invention for this important 
achievement, establishes therein no monopoly in the resuit, nor in the 
use severally to that end of well-known éléments which enter into the 
combination. The patent is granted for the combination, as "the 
particular means devised by the inventor by which that resuit is at- 
tained," and the patentée is entitled to protection against any use of 
the same combination of éléments, combined in the same way, so that 
each élément performs the same function, or against substantially 
the same use with déviations which are merely colorable. But each 
of thèse well-known éléments remains open to the use of the subse- 
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■qxitnt inventer for a différent combination for like results. Electric 
Signal Co. V. Hall Signal Co., 114 U. S. 87, 96, 5 Sup. Ct. 1069, 29 
L. Ed. 96. 

The question whether the later device of Lochman infringes that 
of Smith and Post dépends for its solution upon the scope of inven- 
tion in the earlier patent. The distinctions and the gênerai rules ap- 
plicable thereto are stated in McCormick v. Talcott, 20 How. 402, 
405, 15 L. Ed. 930, and uniformly upheld, namely: The original 
inventer of a machine may treat as infringers ail makers of machines 
"operating on the same principle and performing the same functions 
by analogous means or équivalent combinations, even though the in- 
fringing machine may be an improvement of the original, and patent- 
able as such. But if the invention claimed be itself but an improve- 
ment on a known machine by a mère change of form or combination 
of parts, the patentée cannot treat another as an infringer who has 
improved the original machine by use of a différent form or com- 
bination performing the same function. The inventor of the first 
improvement cannot invoke the doctrine of équivalents to suppress 
ail other improvements which are not mère colorable invasions of the 
first." So in one of the latest décisions upon the subject (Kokomo 
Fence Machine Co. v. Kitselman, 189 U. S. 8, 19, 23 Sup. Ct. 521, 47 
L. Ed. 689) this limitation of the monopoly is applied to an improve- 
ment of conceded value, on the ground that it was not within the 
définition of a pioneer patent, and it was thereupon held that the 
"claims must be limited in their scope to the actual combination of 
essential parts as shown, and cannot be construed to cover other 
combinations of éléments of différent construction and arrangement." 

The changes made by Lochman in the mechanism^ were apparently 
designed by way of improvement in certain directions, and are not 
without practical advantage in some particulars, so that they must be 
treated as substantial, and not mère colorable évasions of the patent 
device. By substituting the door System of parallel motion, in con- 
nection with a bar which carries the tools and a device aptly described 
as a parallel ruler arrangement, both parallelism and free tilting of 
the tools are attained, thus dispensing with the appellant's gimbal- 
joint connection for such tilting, and allowing use of the belt-and- 
pulley device instead of the flexible shaft. The range of undercutting 
is eniarged, and the vertical structure and belt provision hâve less lia- 
bility to interfère with the operator than the other form. The fact 
of countervaiHng advantages claimed in the appellant's structure can- 
not affect this view of the différences as substantial, and that a new 
combination is produced which does not actionably invade the prior 
one, unless the prior invention is broad enough to monopolize the field 
of analogous means or éléments. 

On référence to the prior art for the measure of the Smith and Post 
conception, numerous patents in évidence, both foreign and domes- 
tic, disclose like parallel motion means for like duplicating purposes. 
The early foreign patents of Hawkins, Robertson, Conte, and La 
Maire (mentioned in discussing the défense of anticipation) are suf- 
iicient examples for présent considération: (i) in the Hawkins 
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(English) patent, issued, in 1803, the machine is for duplicating writ- 
ing and drawings, Two parallel mq|ipns are shown, andthe pens or 
points are connected and jointed so' that they work in unison, inclin- 
ing in variotis directions and angles, and readily simulate the mo- 
tions giyen by the operator of ;the appellant's machine through the 
tracer to the çutting tools, though neither cutting tool, nor mechanism 
for its use, is shown. A purportedrnodel of this deviçe was intro- 
duced on behalf of appellee^ witfa the explanation that it was supplied 
with tool and. tracer, instead of pens, and "a movable illustrative ad- 
junct" consisting of "a driving pulley connected with the tool by a 
typefying'fléxjible shaft," As remarked in Toplifif v. Topliflf, 145 U. S. 
156, 161, 12 Sup. Ct. 825, 36 L. Ed. 658, upon the issue of validity: 

"It Is not sufflclent to eonstltute an anticipation that the device relied 
upon might by rpodiflcatîon be made to ^cçompUsh the function performed by 
the patent in OT^gtion, If It Tfere not déslgned by its maker, nor adapted nor 
actually used for tte performance df such functlons." 

Nevertheless the meansithus shown must be considered as enter- 
ing into the, prior art. (3) The Robertson (English) patent of 1837" 
showS two deviens for carving and sculpturing with parallelogram ma- 
chines giving parallel motions to tracer and cutter — one with the tools 
"rigidly mounted in the outer end of the parallelogram," and "not 
capable of angular motion with référence" thereto, but their présenta- 
tion to the work is "provided for by angularly adjusting the work 
table" ; and the pther has the tool and tracer "carried by a subsidiary 
parallelogram whiçh may itself rock on pivots, 4, 4, so as to take up 
various angles to the main supporting frame"; or, otherwise stated, 
the tool-carrying frame is hinged to swing for this purpose like a door, 
and then locked in position for the work, this frame being a link work, 
capable of latéral movement, while a fore and aft movement is given 
by the swing of the whole device or of the tool-carrying frame when 
unlocked. It does not, however, meet the provisions of the patent in 
suit for free movement and undercutting, as the tools are rigid. (3) 
Conte's (English) patent of. 1845, and (4) La Maire's (French) patent 
of 1852, are for sculpturing and carving machines, and are closely 
allied in their structure, each following the Robertson method of 
parallelograms, v^ith the tool-carrying frame hinged, but neither pro- 
vides for complète movement of tracer and tool for undercutting and 
like requirements.. 

Thèse old devices plainly point the way for the main scheme and 
éléments of the combinations in suit, to maintain the tracer and tools 
in parallelism for duplicating carvings. The Hawkins provisions 
for two parallel motions are closely followed in the Smith and Post 
device, while that of Lochman adopts another system, resembling the 
devices of Robertson and Conte, though it adhères to the scheme of 
Hawkins for the support and guidance of the cutting tools. Surely 
the adoption of thèse njeans from the prior art by one improver in 
the long Une of carving mahines cannot exclude the other improver 
in the same line from the use of the same or analogous éléments in a 
combination "of différent construction and arrangement" (Kokomo 
Fence Machine Co. v. Ketselman, supra), whereby a new machine is 
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produced, which may (in the language of appellant's brief) "under- 
cut to a degree not attainable by the concrète embodiment of appel- 
lant's device shown in its commercial machines." 

Passing to the tool-tilting mechanism of the Smith and Post pat- 
ent, we are convinced that they added to the structures shown in the 
English patents and prior art, and brought to their combination an 
essehtial élément in the jointed connection of the tool with the tool 
carriage, giving them free movement apart from that of the car- 
nage, whereby they duplicate exactly the movements of the tracer, 
and are at the same time firmly held to their work, thus carving 
the blank at any desired angle, either for face work or undercutting' 
and reproducing varied and délicate designs with accuracy and speed 
beyond ail prior achievements in the art, and that for the new use of 
this well-known gimbal -joint factor in such combination, which con- 
tributed largely to the success of the new machine, the owners of the 
patent are entitled to protection. We are also satisfied that the gim- 
bal- joint feature is not only an essential élément of that combination, 
but that it is made indispensable therein by the spécial feature of rigid 
attachment of the tool-carriage rod, J, to the means of parallel motion 
— a departure from the device of Hawkins — so that the tools could 
not otherwise hâve their universal tilting opération. The appellee's 
mechanism, however, returns to that of Hawkins in the provision of a 
rocking tool carriage, namely, an upright rocking bar Connecting 
the ends of the parallel motion, thus rocking in a horizontal plane, 
while the tool holders are mounted to rock in a vertical plane, but 
without the use of a gimbal-joint which is inapplicable to such struc- 
ture. By this arrangement of the parts the desired tilting of the cut- 
ting tools in ail directions — the function of the gimbal-joint — is 
acliieved. If the device so adopted could be construed as a mechanical 
équivalent for the gimbal-joint élément in any combination patent, the 
appellant's patent for an improvement would not authorize such con- 
struction to cover this return to the prior art. We are of opinion, 
therefore, that the appellee's machine is thereby difïerentiated as an- 
other combination which does not invade that of the appellant ; and 
this view is strengthened by the apparent advantages of the appellee's 
means in wider range of tilting, and in adaptability to the belt-and- 
pulley device for rotating the cutters — ^a feature which remains for 
considération. 

On behalf of the appellant it is contended that the belt-and-pulley 
device of the appellee is the plain mechanical équivalent of the flex-- 
ible shaft adopted by the former, and that, in any view, it infringes 
the particular claims in suit, which describe this élément as a "flex- 
ible power transmitter," or as "mechanism for imparting motion to 
the cutting tool." Doubtless either of thèse gênerai terms in the 
claims referred to may include the belt-and-pulley in their generic 
sensé, but it does not follow that the patent is entitled to a broad 
construction in conformity with thèse broad claims. The patent 
spécifies a flexible shaft, with the explanation: 

"We adopt the device of a flexible shaft as shown and descrlbed herein in 
lieu of a single belt or other power transmitter which does not permit the 
free movement of the cutting tool from back to front and sida to side of the 
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work table wlthout Interfering wltb the motion of the cutting tool. Tho 
necessary speed of rotation Imparted to the tool is very great." 

It further states that "a directly connected single belt such as has 
been heretofore commonly used in carving machines cannot be used' 
in our machine." The belt-and-pulley device of the Lochman machine 
is not the one "commonly used" for imparting motion, but is provided 
with ingénions guiding means, so that no interférence arises to or 
from its opera,tion, and it is perfectly adapted to its purpose in this 
machine. The experiment made upon the argument to demonstrate 
that this device was equally adapted to use in the appellant's combina- 
tion was ingenious, but futile. It is true that the device was made 
experimentally operative, but for that purpose the appellant's tool 
holder was reconstructed to provide two combined yokes (horizontal 
and vertical), and guide pulleys were mounted on the parallel motion 
devices to carry the belt over them. That it was not adapted to such 
use without material changes of and additions to the appellant's struc- 
ture was manifest, nor did it satisfactorily appear that the belt so 
arranged would serve for practical opération. In other words, the 
entire mechanism of the appellant's structure is adapted to the use of 
a flexible shaft as the power transmitter, and, as stated in the patent, 
"a directly connected single belt * * * cannot be used" therein. 
Unless the form of flexible shaft known as the "tumbling-shaft" could 
be utilized for the purpose, no équivalent for the form specified in the 
patent is called to our attention which appears to be adaptable to such 
structure. Certainly the belt-and-pulley device of the appellee's pat- 
ent is not fairly adaptable. The ruling in Hofïheins v. Russell, 107 
U. S. 132, 147, I Sup. Ct. 570, 27 h. Ed. 332, is in point, and décisive 
against the equivalency of thèse éléments in the two combinations in- 
volved in the présent controversy. So considered, the various con- 
tentions in the argument over the limitations imposed by the réf- 
érences to a belt-and-pulley transmitter in the spécifications of the 
prior patent do not call for discussion. 

Referring to each device as an entirety, the appellant contends that* 
the Smith and Post machine can be turned over on its side, and 
thus become operative in a horizontal plane, alike with that of Loch- 
man, without changes or addition of parts, so that "its various parts 
then assume the sarae location with relation to each other" shown in 
the Lochman machine. That the mechanism can be operated in this 
way to a iimited extent is true, but it is equally obvious that the struc- 
ture is designed for vertical opération of the cutters, and, without re- 
construction, cannot be made practically operative for horizontal 
cutters. The function of the parallel motions and other parts would 
be disturbed, and serions interférence with operator and work would 
be inévitable. The case in this respect is fairly within the doctrine 
of Wicke V. Ostrum, 103 U. S. 461, 469, 26 L. Ed. 409, and we find 
no merit in the appellant's contention. 

We are constrained, therefore,, to the opinion that the appellant's 
patent, No. 443,802, is not infringed by the machine in controversy, 
and that its title under patent No. 447,796 does not appear. As the 
decree of the circuit court dismissing the bill conforms to this view, 
it is affirmed. 
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HIKSCH V. UNION STOVEWORKS. 

(Circuit Court, S. D. New York. December 5, 1903.) 

1. Patents— Inpbingement—Gas or Oïl Burnbrs. 

The Fennessy patent, No. 424,964, claim 2, for a central draft oU or 
gas bumer, tlie inner and outer walls of the flame chamber of which are 
formed of cylinders provided witli perforations of approxlmately one- 
sixteenth inch diameter, distributed 20 to the square inch, or tlie équiva- 
lent, in View of tlie prior art, covers only the proportion of the area of 
perforations to area of cylinder, and, if valid, is not infringed by a burner 
in which such proportion is greatly différent from that stated in the 
patent. 

In Equity. Suit for infringement of letters patent No. 424,964, for 
an oil or gas burner, granted to Frank R. Fennessy April 8, 1890. 
On final hearing. 

Stephen J. Cox, for plaintifï. 

Julian C. Dowell and Osgood H. Dowell, for défendant. 

WHEELER, District Judge. The patent involved in this case is 
No. 424,964, dated April 8, 1890, and granted to Frank R. Fennessy, 
assignor. The spécification states : 

"My invention relates to that class of burners which hâve a central draft or 
alr-supply, and in which the flame from a gas jet, or the gaseous products of 
tombustion from a burning wicli, are burned between the air-supplying per- 
forated métal cylinders or chimneys coneentric with the wicli or jet." And: 
"My invention consists, flrst, in the peculiar construction, proportions, and 
relations of the inner and outer perforated air cylinders or chimneys, where- 
by I secure the production of the odorless flame of high température"; 

And, after setting forth in minute détail descriptions of the cylin- 
ders, casings, wick-holders, annular spaces, and perforated cylinders, 
that: 

"After a long experiment in this direction, I hâve determined that excel- 
lent results are obtained by perforatlng the cylinders with openings each of 
a gauge or diameter of one-sixteenth of an inch; the number of such perfora- 
tions or openings to the square inch being about twenty. It is obvious that 
an équivalent amount of air might be introduced through the perforated cyl- 
inders or diaphragms by decreasing the diameter of the perforations, and 
correspondlngly increasing their number to the square inch, or that, within 
certain limits, determined by the intimacy of the mixture of air and gas de- 
sired, the diameter of each opening might be increased, and the number to 
the square inch diminished. When, therefore, in my claim, I specify open- 
ings of one-sixteenth of an inch diameter to the number of twenty to the 
square Inch, I design to cover the équivalent sizes and dispositions thus 
mentioned. I do not, howeyer, limit myself to the exact diameters and num- 
bers specifled, which will permit a given amount of air to enter through the 
wall of the cylinder; but, as will be obvious, the dimensions and proportions 
given may be varied or departed from to some estent, so as to increase or 
decrease the amount of air admitted, without departing from my invention." 

There are nine claims. Ail but two set forth combinations and ar- 
rangements of the working parts which are not hère finally alleged 
to be infringed. The other claim which is in dispute reads: 

"(2) In a central-draft oil or gas burner, perforated cylinders forming the 
Inner and outer walls of a flame-chamber, and provided with perforations of 
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approximately one-sixteenth-inch caliber, distrlbuted twenty to the square 
Inch, or the équivalent, as descrlbed." 

The alleged infringement has cylinders, the perforations of which 
are V«* of an inch in diameter, and about 25 to the square inch. The 
défenses are: Anticipation, nonpatentability, and nohinfringement. 

The case shows the use of prior perforated cylinders for the pur- 
pose of producing a blue fîame insuch an apparatus long ago, and 
in many forms and proportions, without a definite proportion, either 
in size of the perforatipns, or the number to the square inch. It is 
quite apparent from the évidence, as well as from the statement of 
the inventer in the spécification, that in this particular the patent is 
for size, number, and proportion of the perforations. The apparatus 
does the samê things in the same way as has been done many times 
before, in ail respects, except, perhaps, this particular proportion of 
size and number of perforations. 

In Smith v. Nichols, 21 Wall. 112, 22 L. Ed. 566, Mr. Justice 
Swayne, in delivering the opinion ôf the court, said : 

"But a mère carrying forward or new or more extended application of the 
original thpught, a change only in fonn, proportions, or degree, the substitu- 
tion of équivalents dolng substantlally the same things in the same veay by 
substantlally the same means wlth bettèi* results, Is not such invention as 
wlll sustaln a patent." 

The same thing is expressed' in Wright v. Yuengling, 155 U. S. 
47, 15 Sup. Ct. I, 39 L. Ed. 64, where'Mr. Chief Justice Fuller, in 
speaking for the court of the invention there in question, said: 

"If the combination of the troUgh and cyllndrical guide of the Wright patent 
glves greater llghtness ahd strength to the frame tlian the combination of the 
trough and the flat guides of the Farrar patent, It is a mère différence In 
degree, and carrying forward of an old idea— a resuit, perhaps, somewhat 
more perfect than had theretofore been attained, but not rising to the dignity 
of inventioni We hâve repeatedly held patents of this description to be in- 
valld." 

This patent, being on its face for a mère proportion or degree, is, 
according to the principles of the cases quoted from, of doubtful 
validity. If it is valid at ail, it can be only for the substantlally exact 
proportions 'and number of perforations as specifîed in the second 
claim, which is ail there is in question. The proportion of number 
and size of perforation in the infringement i? not substantlally the 
same as that in the patent. As the areas of circles are in proportion 
to the squares bf their diameters, the proportions of a circle ^/i» or 
*/e4 of an inch to that of one "/** oi an inch is as 16 to 25 — more than 
50 per cent, greater ; and the number of perforations to the square 
inch in the infringement is so mùch greater than that in the patent as 
to make the disparity still. larger. Therefore, if the patent could be 
sustained as to this second claim, it would be so closely confîned to 
the proportion named in the claim that this much greater proportion 
in the alleged infringement cannot be said to bç near enough to in- 
fringe. 

The plaintifï cannot be entitled to a decree. Bill dismissed. 
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MOORE V. MYEE-SNIFFEN CO. 

(Circuit Court, S. D. New York. December 4, 1903.) 

1. Patknts— Intention— OvERFLow for Bathtubs. 

The Moore patent, No. 379,973, for an overflow for washbasins, bath- 
tubs, etc., is void for lack of patentable invention. 

In Equity. Suit for infringement of letters patent No. 379,973, for 
overflow and connections for bathtubs, etc., granted to Charles H. 
Moore, March 27, 1888. On final hearing. 

W. P. Preble, Jr., for plaintifif. 
C. J. Sawyer, for défendant. 

WHEEIyER, District Judge. This suit îs upon patent No. 379,- 
973, dated March 27, 1888, and granted to the plaintifï for an im- 
provement in the overflow and connections for bathtubs, sinks, and 
washbasins, providing an easy means of pouring water into the over- 
flow pipe. 

The spécification states that in the ordinary concave shaped earth- 
enware washbasins, where the overflow pipe proceeds from the side, 
strainer holes hâve been made through the body of the earthenware 
into the overflow pipe, making cleansing of the overflow pipe difïi- 
cult, and that the invention removes thèse objections, as the strainer 
can be taken ofï from time to time, and the overflow pipe kept clean 
and free. 

The spécification and drawings show an overflow pipe, marked 
"i" ; a fitting, marked "2" ; a boit or bushing, marked "3" ; a boit or 
bushing, marked "4" ; a strainer, marked "5" ; and an aperture from 
the bowl or vessel into the main overflow, marked "6." 

The patent has nine claims. Those in question are : 

"(4) The comblnatlon, with a basin, bathtub, or sink of a boit or bushing, 
3, made separated from and secured permanently to the body of the basln, 
and having the end inslde of the basin prepared to receive a fltting to hold 
the strainer, 5, in position over the mouth of the overflow, the fitting which 
holds the strainer, 5, being arrangea to admit of the said strainer, 5, being 
removed from the mouth of the overflow wlthout looaening or removing the 
fitting, 3, from the body of the basin. 

"(5) In an earthenware washbasin having an overflow-pipe and an aper- 
ture, 6, made in the earthenware, the comblnation, with the fltting, 2, and 
boit or bushing, 3, secured permanently to the basin of the fltting, 4, screwed 
to the boit or bushing, 3, and the strainer, 5, held in position by the fltting, 4, 
the said fltting, 4, and strainer, 5, being arranged to be removed from the 
basin wlthout removing the fltting, 2, or boit or bushing, 3." 

It is said in argument that the plaintifï's patent may not fully cover 
his claimed invention. That it does not is quite apparent from the 
reading and scope of thèse claims. They cannot be made to cover 
what is outside of and beyond their spécifie terms. They do not 
cover an open overflow from the basin into the waste pipe, to be 
covered by a movable strainer, but only the means for providing such 
an overflow and fastening the strainer. They really cover only the 
fittings as mechanical devices. As such, they do not appear to be 
new and patentable. Thèse forms of fastenings are ail very well- 
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known devîces. Their application hère does not seem to be suflS- 

dently new to form the foundation for a valid patent. 
Bill dismissed. 



MacWILLIAM y. CONNBOTIÇUT WEB 00. et al. 

(Circuit Court, S, D. New.ïork. December 4, 1903.) 

L Patents— iNFKiNGÉMBNT—SuspBNbBJis. 

Tlie MacWllliam patent, No. 668,261, for an improvement in suspenders, 
construed, and held not antlcipated, valid, and infrihged as to claima 
2 and 7. 

In Equity. Suit for infringement of letters patent No. 668,261, for 
improvements in suspenders, granted to Hugh G; MacWilliara Feb- 
ruary 19, 1901. On final hearing. ', 

Arthur P. Lothrop and Walter D. Edmonds, for plaintiff. 
Herbert Knight, for défendants. 

WHEELER, District Judge. This suit is brought upon patent 
No. 668,261, datedFebruary 19, 1901, and granted to the plaintifï 
for an improvement in the back part of men's suspenders, consisting 
of an endless cord> doubled and clasped for buttonholes, and rùnning 
freely on eçich side through loops on the shoulder-straps and through 
guide-loops on a center-piece of cord between the buttonholes, and 
between each buttonhole and the shoulder-straps, and between the 
shoulder-straps, making a central connection in the back, flexible, and 
readily conformable to the movements of the wearer. 

The patent has sixteen claims. Those in controversy are : 

"(2) A pair of suspenders comprlsing shoulder-straps, an endless cord sult- 
ably connected wlth the rear ends of the shoulder-straps and adapted to be 
detachably connected wlth the rear portion of thp trousers, and a central 
cord or eords connected at différent points wlth said endless cord, and con- 
stituting flexible connection between the adjacent points of engagement 
therewith." ^ 

"(7) In a pair of suspenders, in comblnatlon with the stioulder-straps, an 
independent, Connecting, flevice, consisting of a flexible circuiar or elliptical 
cord and guides carried thereby, and aij endless cord or strap having sliding 
engagement wlth ail said guides and .with the rear ends of the shoulder- 
straps, and adapted to be , detachably secured to tlje rear portion of the 
trousers, said Connecting device haylng no fixed connection with any part 
of said suspenders." 

The défenses are anticipation and noninfringement. The nearest 
anticipation is patent No. 625,997, dated May 30, 1899, ^"^ granted 
to Byron J. Balîiett, fdr an improvement in suspenders, whieh is like 
this except that the endless cord rUns through guide-loops on a square 
and rigid center-piece of the size of the loops, instead of on the larger 
center-pièce of cord; and the carrying parts of the cord are drawn 
nearer tOgether and hâve less flexibility and adaptation. The infringe- 
ment has the endless cord running through guide-loops, flexibly at- 
tached by cords to a square center. A disadvantage of the Balîiett 
device was running the carrying parts of the endless cord so close 
together through the smaller and rigid central connection as not to 
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give adaptability. The plaintiff improved this by the larger center of 
flexible cord. It makes no mechanical différence whether the guide- 
loops are flexibly held toward the center by the circular central cord 
or by flexible central connections. The patent in suit has the former, 
and the infringement the latter. The infringement looks more like 
the Balliett device, but opérâtes more like the plaintiff's device. It 
has the plaintiff's flexible central parts in a différent form, and accom- 
plishes the same resuit in substantially the same way. The défend- 
ants seem to hâve appropriated the plaintiff's patented invention in 
this manner. 

Decree for the plaintiff. 



PAINTON ELBCTRIOAL S. a & CONST. CO. V. ELECTEIC BOAT 00. et al. 

(arcult Court, S. D. New Xork. December 4, 1903.) 

1. Patents— Infringement— Ships' Pbopellers. 

The Painton patent, No. 509,553, claim 4, for a sMp's propeller, con- 
strued, and held- not infringed. 

In Equity. 

Samuel H. Randall, for plaintiff. 
John R. Bennett, for défendants. 

WHEELER, District Judge. This suit îs brought upon patent 
No. 509,553, dated November 28, 1893, and granted to Richard B. 
Painton, for an improvement in ships and propellers. The spécifica- 
tion States that: 

"The objects of the Invention are to provlde a vessel with propellers so 
arrangea as to avoid impedlng the movements of the vessel by the surge of 
the propellers, and to locate the latter at such points as to obtaln the best 
results; to provide for convenlently repalring any one of the propellers while 
at sea and without stopplng the vessel; and to provide for a ready stoppage 
of the propellers so as to overcome thelr momentum." 

It has six claims. The fourth only is alleged to hâve been in- 
fringed, which is : 

"The combinatlon with a vessel, a séries of transverse shafts arrangea 
therein and extending from Its sides, and front and rear shafts carrying pro- 
peller wheels, of a rear engine for operating the rear shafts, the front englne 
for operating the front shafts, an eleetrlc motor arranged adjacent to each 
of the transverse shafts, a dynamo connected therewith, and connections be- 
tween the front englne and the dynamo, and from the dynamo to the motors, 
substantially as speeified." 

Among other things, infringement is denied. The alleged in- 
fringing boats are the Hollànd Submarine Torpédo Boats, of which 
eight hâve been built for the government, and are now in use, and 
some hâve been built by the British admiralty. Their opération, as 
described by the witness Painton, is that when the boat is running on 
the surface a gasolene engine is used to drive the screw propeller, 
or an electric generator, or both. There is but one propeller in the 
boat, which is the ordinary screw propeller located at the stem, as 
any ordinary boat is constructed. The dynamo, driven by the gas 
126 P.— 13 
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eng^ne, charges storage batteries. When it is desired tp run under 
water the/gas engine is 4jpconnected from the profifeller., çhaft, the 
exhaust stack hauled in, tfie hatch closed, and the currept from the 
storage battery switched onto an electric motor on the propeller 
shaft, whïch propels the ship, There is only one engine, one dymano, 
and one motor, one prppeller shaft, which is not a transverse shaft, 
and oçly one screw propeiler. 

It is obvions that such machinery in a boat does not contain any- 
ttjing like the combiiiation of the fourth claim. The idea of the in- 
ventor seems to be that the invention consists mainly in using elec- 
tricity for power in a submarine boat, and that anything which uses 
that power in that way for that purpose infringes the patent ; but the 
daim must be taken as it reads, for what it actually covers, and in 
that view it is not infringed by what is shown in this case to hâve been 
done by» the défendants. ' The plaintifï is not shown tobe entitled to 
any rehef hère. 

Bill dismissed. 



DISHON V. CINCINNATI, N. 0. & T. P. RY. CO. 

(Circuit Court E. D. Kentucky. November 20, 1903.) 

1. Mastkr and Servant— Death of Servant— Fellow Servants. 

Plalntiff's intestate was employed by défendant as a section hand, 
and lived, with others, in a section ïiouse near the track. Defendant's 
employés had been In tbe habit of cutting trains wliile standing on the 
tracks opposite the section hpuse, to afford acçess to and from the house 
aeross the tracks, and on the occasion of decedent's death he and other 
employés after working hours left the house to go to defendant's dépôt 
for their own purposes, and while deceased was passing between cer- 
tain cars standing on a track the opening was closed, and deceased was 
caught between the cars and killed, through the alleged négligence of 
the train opéra tives in falllng to give deceased any warning of thelr 
Intention to do, se. Held that, notwlthstandlng the ; injury occurred after 
working hours, the operatives in charge of the train were fellow 
servants of deceased, and that he therefore assumed the rlsk of Injury 
from their négligence. 

On Motion for New Trial. Denied. 

Robert Harding and Rawlins & Voris, for plaintifï. 
Galvin & Galvin, for défendant. 

COCHRAN, District Judge. On the trial of this action I sus- 
tained a motion by défendant at the close of ail the évidence to in- 
struct the jury to fînd for défendant. Plaintifï has made a motion 
for a new trial on the ground that I erred in so instructing the jury. 
The question involved is an jnteresting one, and deserves and has 
received at my hands careful considération. 

II 1. Who are fellow servants, see notes to Morgan v. City of Des Moines, 
8 C. O. A. 668; Canftdian Pac. Ry. Oo. v. Johnston, 9 C. G. A. 596; Fllppin 
V, KImbaU, SI 0. C. A. 286. 

Injtirles to servant while not on dnty, see note to EUsworth v. Metheney, 
4é C. C. A. 489. 

See Master and Servant, vol. 84» Cent Dlg. §§ 383, 500. 
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The deceased, John Dishon, was in the employ of défendant as a 
section hand, and worked on that section of the road which includes 
High Bridge Station, under a section boss. That station is located 
on the north side of tlie Kentucky river, at the point where defend- 
ant's road crosses said river by what is Icnown as High Bridge, and 
on the west side of the raiiroad. The main track is located next to 
the station, and on the east side thereof there is at least one, and per- 
haps tvi^o, tracks, which, or the easternmost of which two tracks, 
if there are tvi^o, is a side track used to station cars on when not 
in transportation. On the east side of the raiiroad is a section 
house which at the time of the injury complained of was occupied 
by said section boss. The pétition allèges that it was leased or fur- 
nished to him by défendant; that défendant suffered and permitted 
him to use and occupy it and furnish food and lodging there to its 
employés; and that it sufïered, permitted, and licensed its employés 
boarding there to go to and from said house across its raiiroad in 
front of said house. The évidence, in so far as it related to this 
matter, bore out this allégation. The évidence introduced by plain- 
tifif tended to show that when cars were stationed on said side track 
an opening was maintained between them in front of the gâte lead- 
ing to the front door of said section house in order that employés 
going to and from the house might pass through it. The évidence 
introduced by défendant tended to show that no such opening was 
intentionally maintained; that if any such opening was ever there 
it was so because it so happened ; and that employés were in the habit 
of getting to and from the house when cars were on the track by 
going around the ends of them, between openings at other points 
as well as in front of the gâte, and at times by crawling under the 
cars. 

The deceased boarded with said section boss at said section house, 
and on the 30th day of July, 1901, after he had completed his day's 
work and eaten his supper, he left the house in Company with two 
other hands to go over to the station, on the opposite side of the 
track, to pass away the time until bedtime. As they did so there was 
an opening between the cars on said side track in front of, or a short 
distance south of in front of, said gâte. This opening had been 
there as décèdent came in from his work, and he had passed through 
it to get to the house. One of his comrades passed through the 
opening safely as they were going over to the station. Décèdent 
then attempted to do so, and whilst he was making the attempt the 
opening was closed by the cars to the north of the opening being 
shoved back by an en^ne manipulating the cars on the track. The 
efifect of this was to crush and kill the décèdent. It was on account 
of the injury thus caused that this action was brought. The négli- 
gence charged was in backing said cars against said décèdent. The 
défendant denied négligence in this particular, and pleaded contnbu- 
tory négligence on decedent's part. 

The only ground for claiming that défendant had been négligent 
towards decedeitt in the backing of said cars was in those in charge 
of the movements of the engine not giving notice of the fact that the 
backward movement was about to be made before and at the time 
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it was being made. Defendant's counsel contended in support of 
the motion for the peremptory instruction that the burden was upon 
plaintiff to show absence of such notice, and that there was no évi- 
dence tending to show that such notice was not given. Their argu- 
ment in support of this contention was quite plausible. And it seems 
certain that plaintifï's counsel conceived that his case was made out 
by proving the maintenance of said opening, the right of décèdent to 
use it, and the fact that in using it he was crushed and killed by 
its being closed in the manner stated. No effort was made to show 
that no notice was given, and if there was évidence tending to show 
that it was not given it consisted of a presumption that décèdent 
would not hâve made the attempt to pass through the opening had 
any notice been given, or crept in undesignedly when plaintiff's évi- 
dence was being introduced, or was unnecessarily permitted to get 
in through defendant's évidence. 

Possibly also the peremptory instruction could hâve been based 
upon the ground that the évidence showed beyond question that dé- 
cèdent had been guilty of contributory négligence. There can be 
no doubt but that décèdent, before attempting to pass through the 
opening, made no effort to see whether there was a possibility of 
the opening being closed whilst he was in the act of passing through 
it, but made the attempt acting upon the idea that there was no 
danger. There was also évidence to the effect that just before the 
house was left one of the persons there présent heard the noise of a 
moving engine. The only possible ground for holding that dé- 
cèdent was not guilty of contributory négligence is that there was 
an obstruction, to wit, a pile of lumber, near the track on the east 
side north of the gâte leading to the section house, and between 
it and the engine, so that if décèdent had looked in that direction 
before attempting to pass through the opening to see if there -(vas 
danger he could not hâve seen the engine. It may be urged, how- 
ever, by défendant that this lumber pile did not prevent the engine 
being seen if an effort had been made to see whether there was dan- 
ger .from that direction, on the ground that it was not high enough 
to hide the smokestack of the engine. It was good daylight, and 
otherwise there was nothing to prevent the engine being seen. 

But I did not base the peremptory instruction on either one of 
thèse two grounds. I based it upon the ground that the servants in 
charge of the engine were fellow servants of the décèdent, and there- 
fore no recovery could be had; and, as I think this point was well 
taken, it is unnecessary to pass upon the other two grounds. 

Plaintiff's counsel concède that if the décèdent had been run into 
by the engine in charge of the same servants whilst he was at work 
on the track they would hâve been his fellow servants, and no re- 
covery could hâve been had. That such is the law is well settled 
by the décisions of the Suprême Court of the United States, which 
are binding upon me. In the case of Northern P. Ry. Co. v. 
Hambly, 154 U. S. 349, 14 Sup. Ct. 983, 38 L. Ed. 1009, it was held 
that the conductor and engineer upon a passenger train were the 
fellow servants of a section hand at work upon the track. 

The ground upon which plaintiff's counsel contend that the al- 
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leged négligent servants of défendant were not fellow servants of 
the décèdent is that it was after working hours when the accident 
happened, and he was then off duty. Is such the value of this fact 
or circumstance ? To answer this question correctly it is necessary 
that we mount the high ground of principle. That is the proper 
place from which ail that is accidentai or transitory should be viewed. 
The temporary should be estimated in the Hght of the eternal— sub 
specie seternitatis — for the transactions of life are but acts in the 
drama of eternity. What, then, is the principle at the bottom of the 
fellow servant doctrine? Why is it that a master of two or more 
servants in the same employment is not liable for an injury to one 
caused by the pure négligence of another? It is because, there being 
no express provision to the contrary, it is an implied term of the con- 
tract of employment of said servants that they will assume the cur- 
rent risks of the employment other than that of the négligence of 
the master, of which the pure négligence of a co-servant is one. 
This is so laid down by Mr. Chief Justice Shaw in the case of Farwell 
V. Boston & Worcester R. Corp., 4 Metc. (Mass.) 49, 38 Am. Dec. 
339, which, according to Prof. Pollock in his work on Torts, is the 
"fountain head" of ail the later décisions on the subject. In the case 
of Railroad Co. v. Fort, 17 Wall. 553, 21 L. Ed. 739, Mr. Justice 
Davis said: 

"The employé In entering the service of the principal is presumed to take 
npon hlmself the risks incident to the undertaking, among which are to be 
counted the négligence of fellow servants." 

Prof. Pollock in his said work, p. 116 (Am. Ed.), thus expresses 
the matter: 

"Strangers can hold the master liable for the négligence of a servant about 
his business. But in the case wbere the person injured Is hlmself a servant 
in the same business he is not In the same position as the stranger. He 
has of his free will entered Into the business and made it his own. He 
cannot say to the ma.ster: 'You shall so conduct your business as not to in- 
jure me by want of due care and caution therein;' for he has agreed with 
the master to serve In that business, and his claims on the master dépend 
on the contract of service. Why should it be an implied term of that con- 
tract, not being an express one, that the master shall Indemnify him against 
the négligence of a fellow servant or any other current riskî It is rather 
to be Implied that he contracted with the risk before his eyes, and that the 
dangers of the service, taken ail round, were considered li fixlng the rate 
of payment. This is, I believe, a fair summary of the reasoning which 
has prevailed in the authorities." 

Serious question has been made as to whether this reasoning and 
the fellow servant doctrine based upon it are sound. But that this 
reasoning is the true basis of that doctrine is not now disputed by 
any one. As Prof. Pollock says, it "has prevailed in the authori- 
ties." This being so, this reasoning should be given its full force. 
There should be no sticking in the bark at any point. It should 
be held that the servant assumes ail the risks he runs, excluding 
that of the négligence of the master, and including that of the pure 
négligence of co-servants, whenever doing anything contemplated 
by his contract of employment, i. e., which under that contract it is 
his duty or he has a right to do. In other words, it should be held 
that the assumption of risk by the servant is as broad and sweeping 
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\as fhe sçopeof action on his part required or authorized by the con- 
tract. , The risk of the servant goes with him wherever he goes under 
his contra.ct of employment, and the assumption should accompany the 
risk. There is no good reason for holding that the assumption of risk 
exists when the servant is doing one thing required of him by the 
contract, and does not exist when he is doing another ttiing so re- 
quired, or that it exists when he is doing a thing required of him 
by the contract, and doeB not exist when he is doing a thing which 
he is simply authorized -to do.by the contract. Any stopping short, 
therefore, of making the assumption by the servant of the current 
risks of his employment as wide as the action on his part contem- 
plated by the contract discrédits the principle and reasoning on 
which the fellow servant doctrine is based and that doctrine itself. 
Hence it is never a test of the application of the fellow servant doc- 
trine to any given case whether or not the injury was received by 
the servant during working hours or when he was at work after 
working hours. The sole test of its application thereto is whether 
at the time of the injury the servant was' doing something which it 
was his duty or he had a right to do under the contract. If he was so 
acting, the doctrine applies; if not, it does not apply. I think this 
test is clèarly deducible from the relevant authorities. In the fol- 
lowing cases, to wit : Gilshannon v. Stony Brook R. Corp., lo Cush. 
228; Ryan v. Cumberland Valley R. Co., 23 Pa. 384; Northern P. 
Ry. Co. v. Charless, i6a U. S. 3S9, 16 Sup. Ct. 848, 40 L. Ed. 999; 
Martin v. Atchison, T. & S. F. R. Co., 166 U. S. 399, 17 Sup. Ct. 
603, 41 L. Ed. 105 1 ; Abend v. T. H. & I. R. Co., m 111. 203, 53 
Am. Rep. 616; L. & N. R. Co. v. Stuber, 108 Fed. 934, 48 C. C. 
A. 149, 54 E. R. A. 696 — it was held that servants going to work 
in the master's vehicles on his premises had assumed the risk of the 
négligence of co-servants engaged in operating said vehicles or in 
operating ôther vehicles with which they collided. In the Gilshan- 
non, Ryan, Charless, and Martin Cases the servants were day la- 
borers, riding in the first two on gravel trains, and in the last two 
on hand cars. In the Abend Case the servant was a head black- 
smith riding on a wrecking train going to a wreck. In the Stuber 
Case he was a foreman of water supply, riding on a detached engine 
to a station where his services were required. In the followîng 
cases, to wit: Gilman v. Eastern R. Corp., 10 Allen, 233, 87 Am. 
Dec. 63s; Russell v. Hudson R. Co., 17 N. Y. 134; Northern P. 
■Ry. Co. V. Peterson, 162 U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994; 
Tanney v. Midland R. Co., I<. R. i C. P. 291 — it was held that serv- 
ants returning from work Jn the master's vehicles on his premises 
had assumed such risk. In the Gilman Case the servant was a car- 
penter returning from work at the noon hour, riding on a platform 
car attached to an engine and tender. In the Russell, Peterson, 
and Tunney Cases the servants were day laborers, riding in the Rus- 
sell Case on a gravel train, in the Peterson Case on a hand car, 
and in the Tunney Case on a "pick up train." In the Tunney Case, 
Willes, J., said: 

"The circumstance o( tbe day's work being at an end when the accident 
happened can make nb difEerence, for it was a part of his contract that 
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he was to be carrled by the train to and from the place where his work 
happened to be." 

In the case of Kumier v. Railroad Co., 33 Ohio St. 150, it was 
held that a day laborer riding on a gravel train from one place of 
work to another such place assumed the risk of the négligence of 
the engineer on said train. In the case of Ellington v. Beaver Dam 
L. Co., 93 Ga. 53, 19 S. E. 21, it was held that a day laborer about 
to mount an engine to return home assumed the risk of the négli- 
gence of the engineer thereof. In the case of McGuirk v. Shattuck, 
160 Mass. 45, 35 N. E. Iio, 39 Am. St. Rep. 454, it was held that a 
laundress going to the master's place of business in his wagon on 
the public highway assumed the risk of the négligence of the driver, 
thereof. In the following cases, to wit, Olsen v. Andrews, 168 Mass. 
261, 47 N. E. 90; Boldt V. N. Y. C. R. Co., x8 N. Y. 432; ËwaJd 
V. Chicago & N. W. R. Co., 70 Wis. 420, 36 N. W. 12, 591, 5 Am. 
St. Rep. 178 — it was held that servants going to work on the mas- 
ter's premises on foot had assumed the risk of the négligence of co- 
servants engaged in operating vehicles on said premises, which ran 
into them. In the Olsen and Boldt Cases the servants were day 
laborers. In the Olsen Case he was walking on a bridge, returning 
to work, at the noon hour, and was run into by a derrick car. In 
the Boldt Case he was walking on a railroad track, and was run into 
by a passenger train. In the Ewald Case the servant was an engine 
wiper, and whilst crossing a certain railroad track on a path used 
by the servants of the company, between cars left apart for that pur- 
pose, he was injured by the cars being jammed together. The court 
said: 

"As to what may be the law when an employé of a railway company la 
not actually employed, or at any intervais of actual labor, or going to or 
from his labor, his own way, and independently of the company, or under 
other circumstances, is immaterial to thls case. The authorities may be in 
great conflict on that question, but we are not aware that they are in conflict 
on the question presented by the faots of this case. Hère we hâve a private 
pathway over the grounds of the company, granted and allowed to the 
plaintlfl and other employés of the company, who worked in the roundhouse, 
by usage, custom, and consent, for their ingress and egress to and from 
their work, kept open across the track of the road, and which had been 
worn and used by himself for a long time prior to the injury, and that in 
order to reach the roundhouse — It was necessary for him to go upon said 
pathway and to cross the track of the company at that place. It was the 
means and only means of entrance and exit to and from their work fumlshed 
by the company, and the plaintiffi and others had a right to its free and un- 
interrupted use, as they always had, and it was because they were employés 
of the company in the roundhouse that they had such right and privilège. 
* * * Our présent concem is, was he, when injured, an employé of the 
company? The peculiar faets of this case, which make him such, appear 
to involve precisely the same principle as that class of cases where the 
plaintiffi was being carrled on his way from and to his place of labor by 
the railroad company, by consent, custom, or contract, and was injured by 
the négligence of other employés of the company." 

In the case of Lovell v. Howell, i C. P. Div. 161, it was held that 
a licensed waterman and lighterman, whose only duty was to moor 
and unmoor barges, acting as such for a corn merchant and ware- 
houseman, and whose habit was to pass through the warehouse from 
the water to the land side to receive orders, or when sent for, as- 
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sumed the risk of the négligence of othef servants of tlie warehouse- 
man engaged in hoisting grain, and hence could not recover for an 
injury sustained by htrn whilst so pàssing on his accustomed route 
by being knocked down by a sack of grain which one of such other 
servants was in a négligent manner hoisting by means of a crâne 
from a wagon. 

In the foUowing cases, to wit, St Louis, A. & T. Ry. Co. v. Welch, 
72 Tex. 298, 10 S. W. 529, 2 L. R. A. 839, and International & G. 
N. R. Co. V. Ryan, 82 Tex. 565, 18 S. W. 219, it was held that a serv- 
ant of a railroad company engaged in putting in and repairing 
bridges along the line of its road, and sleeping at nighttime in the 
bunks of a sleeping car on a side track provided for the purpose 
by the company, had assumed the risk of the négligence of the serv- 
ants of the company, who negligently ran a freight train on the 
side track and struck the sleeping car whilst they were so asleep in 
it. In the Welch Case the servant was the foreman of the bridge 
gang, and in the Ryan Case he was a member of the gang. In the 
Welch Case, Gaines, J., said: 

"The plalntlff at the tlme of the accident was asleep on a car belong- 
Ing to the company, provided by It for that purpose, which was placed 
upon Its side track. He was Ilable to be called upon at any moment to 
go ont wlth his gang upon duty at the tlme he received the injury. That 
the accident occurred when he was restlng from his labors we thlnk makes 
no difCerence. He was subject to the call of the company at the time, and 
his case dlffers from that of other servants who engage for certain hours 
of employment, and who are injured during the intervais In which the 
master has no clalms upon their services. We thlnk the court should hâve in- 
structed the Jury that if plalntlff was foreman of the bridge gang, and was 
Injured by the négligence of the employés operating a train on the road, he 
was the fellow servant of such employés; and also that if at the time of 
the accident he was asleep upon a car provided for the purpose by the com- 
pany, and, under his contract, was subject to be called out for duty at any 
moment, he was on duty." 

In the Ryan Case, Hobby, J., said: 

"In thls case we thlnk it Is évident from the tacts testlfled to by the 
appellee that he was, in contemplation of the law, in the employment of 
the company at the time of the collision. His présence on the car on the 
side track at the tlme of the collision can be explalned In no other way, 
under thé proof. It was only by reason of the fact that he was an employé 
of the company that he was In the car on the side track at the tlme he 
was injured. We do not wish to be understood as holding that If the fact 
was establlshed his employment had ceased, or that he was not, In con- 
templation of the law, at the time of the Injury, In the service of his em- 
ployer. We thlnk that he was In such employment" 

In ail cases thus far cited it may be said that the servant when 
injured was doing that which, under the contract, he was in duty 
bound to do, and, further, which he had a right to do, in order that 
he might earn the wages coming to him. The doctrine applies 
equally to cases where such servant was doing that which he was 
not in duty bound to do, but which by virtue of the contract of em- 
ployment he had the mère privilège of doing. In the case of lon- 
none v. N. Y., H. & H. R. Co., 21 R. I. 452, 44 Atl. 592, 46 L. R. 
A. 730, 79 Am. St. Rep. 812, it was held that a day laborer engaged 
in removing snow from the tracks of a railroad company, who had 
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completed his work, and was riding upon a car of the company from 
the point where he had finished his work to another point a mile or 
two distant, and adjacent to the place of his abode, by invitation of a 
person in authority, had assumed the risk of the négligence of said 
company's servants engaged in operating said car. Matteson, C. T., 
said: 

"The carrying of the deceased after his day's work was done to a point 
near his home is, we think, to t>e regarded, not as ereating 'the relation of 
passenger, but rather as a privilège incidental to the contract of service, 
granted to him by the défendant, of which he availed himself to facilitate 
his retum home, and that it was a privilège accorded to him merely by 
reason of his contract of service." 

In the case of Adams v. Iron Clififs Co., 78 Mich. 271, 44 N. W. 
270, 18 Am. St. Rep. 441, the founder in a blast furnace having 
charge of the inside work was killed whiist attempting to cross rail- 
road tracks on the furnace premises, and operated in connection 
with the furnace, in the act of leaving them, during working hours, 
to attend to his private business, by the négligence of the engineer 
operating a locomotive and cars on said track. Under the contract 
of service the décèdent was authorized to leave the premises and at- 
tend to his private business during working hours. It was held 
that the engineer was the fellow servant of the décèdent, and no re- 
covery could be had. 

Thèse authorities, I think, make good the proposed test as to the 
application of the fellow servant doctrine in cases such as this. It 
is now in order to consider certain authorities which may lead one 
to think that the test is not as I hâve stated it. Some of them hâve 
been cited by plaintifif's counsel to that efïect. But proper reflec- 
tion will show that they are not against that test; that in fact théy 
make it good by way of contrast. 

The following cases, to wit : Baird v. Pettit, 70 Pa. 477 ; Savan- 
nah, F. & Wh. Co. v. Flannagan, 82 Ga. 579, 9 S. E. 471, 14 Am. 
St. Rep. 183; Sullivan v. N. Y., N. H. & H. R. Co., 73 Conn. 203, 
47 Atl. 131 ; Fletcher v. B. & P. R. Co., 168 U. S. 135, 18 Sup. Ct. 
35, 42 h. Ed. 411 — may be classed together. In each of thèse cases 
the servant was injured after working hours by the pure négligence 
of co-servants, and it was held that the master was liable. But this 
was not because it was after working hours that the accidents hap- 
pened which resulted in the injuries. It was because in each in- 
stance the servant was not doing that which he was bound to do, 
or had a right to do, under the contract of employment, but was 
doing that which he had a right to do otherwise, to wit, walking 
along the public highway. This he had a right to do as one of the 
public, irrespective of that contract. In the Baird Case a drafts- 
man in the master's locomotive works was injured by falHng over a 
pile of dirt on the public footwalk placed there by other servants 
of the master in excavating a cellar under said works, whiist he was 
walking on th» -same, as he left the premises in the dark after ceasing 
his day's work. Williams, J., said: 

"The risk which occasioned the injury was not one incident t» the business, 
and to which only the workmen engaged in carrying it on were exposed. 
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but one.tincoimectea with the tuslnçBa, and to whlch ail dtlzens having oc- 
casion to pa^along the Street were as much exposed as the plalntift and 
his fellow worktnen." 

In the other three cases the servant of a railroad company vvas 
Crossing the tracks of the company at a highway crossing after ceas- 
ing the day's work. In the Fletcher Case Mr. Justice Peckham said : 

"The plalntlff at the tlme of the accident had flnished hls employment for 
the day, and Bad léft the worfeshop and grounds of the défendant, and was 
moving along a public highway in the clty, wlth the same rights as any 
other citizen would hâve. The liabillty of the défendant to the plaintifï 
for the act In question Is not to be gauged by the law applicable to fellow 
servants, vfhere the négligence of one féllow servant by vchlch another is 
injured imposes no liabillty upon the common employer. The fhets exlstlng 
at the tlme-of the happening of this accident do not brlng it within thls 
rule." 

Then the foliowing cases, to wit : Gillenwater v. Madison & I. 
R. Co., s Ihd. 339, 6l Am. Dec. loï ; Washburn v. Nashville & C. 
R. Co., 3 Head, 638, 75 Am. Dec. 784 ; O'Donneli v. Allegheny V. 
R. Co., 59 Pa. 239, 98 Am. Dec. 336; Abell v. Western Md. R. Co., 
63 Md. 433 ; Denver & Ë. P. R. T. Co. v. Dwyer, 20 Colo. 132, 36 
Pac. 1106; McNulty v. Penh. R. R. Cd., 182 Pa. 479, 38 Atl. 524, 38 
L. R. A. 376, 61 Am. St. Rep. 721 ; Doyle v. Fitchburg R. R. Co., 
162 Mass. 66, 37 N. E. 770, 25 L. R. A. 157, 44 Am. St. Rep. 335 ; 
Dickinson v. West End St. Ry. Co., 177 Mass. 365, 59 N. E. 60, 52 
L. R. A. 326, 83 Am. St.. Rep. 284 ; Peterson v. Seattle Traction Co. 
(Wash.) 63 Pac. 539, 65 Pac. 543, 53 L. R. A. 586 — may be classed 
together. ■ 

In the Gillenwater, Washburn, O'Donneli, Abell, McNulty, and 
Doyle Cases the servant was riding upon a passenger train of the 
master; and was injured by the négligence of other servants operat- 
ing it or another train with which it collided. In the Dwyer, Dick- 
inson, and Peterson CaSés he was riding upon a street car of the 
master, and was injured by the négligence of the servant operating 
it. In the Dwyer and Peterson Cases the servant was a day laborer, 
who worl^ed upon the track of the Street railroad, and was returning 
home after completing his day*s work. In the Dickinson Case he 
was an employé in uniform gôing to his dinner by another route 
than that on which he was employed. 

Then as to the steam railtoad cases : In the Gillenwater Case the 
servant was a carpenter gôing to his work; in the Washburn Case 
he was an engineer returning to- his home at Chattanooga from 
Nashville, where he had golie on his own business; in the Abell Case 
he was a brakeman returning from the terminus of his route to his 
home àt Baltimoi'è tO spend Sunday with his family ; in the O'Don- 
neli and McNulty Cases the serva:nts were bridge workmen going 
from their work to their homes ; and in the Doyle Case the servant 
was travehng on the master's train for his own convenience, and in 
ho way connectçd 'with, the contract of service. 

It is to be noïed that'in ail thèse cases the servant would hâve 
had a right to ride as he was riding at the time of his injury had 
he not beeh'à serVâiit at ail, and that in the càpacity of a passenger. 
The train or cars ûpon which he was riding were passenger trains 
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or cars, and upon payment of the proper fare, or without payment, 
had the master seen fit to waive it, the master would hâve been bound 
to transport him as he was being transported at the time of the in- 
jury as a passenger, and deliver him safely at his destination. In 
ail such cases, therefore, it is possible that the servant was being 
transported in pursuance^'to an independent contract of carriage, and 
not in pursuance to his contract of employment, or, if he was beîng 
transported in pursuance thereto, that it was the intention of the 
parties thereto that he should be transported as a passenger, with 
ail the rights of a passenger. If either alternative was true, of 
course the servant had not assumed the risk of the pure négligence 
of his co-servants, and would be entitled to recover for any injury 
occasioned thereby; for in the one instance, at the time of the in- 
jury, he was not doing anything which he was bound or had a right 
to do under his contract of employment, and in the other instance, 
though he was doing that which he did hâve a right to do there- 
under, the intention of the parties was that he should be transported 
in the capacity of a passenger, with ail the rights of such, which ex- 
cluded from the contract any assumption of such risk. 

Now, in ail of the cases last referred to and classed together, it 
will ht found, on an examination of them, either that the servant 
was not being transported in pursuance to the contract of employ- 
ment, or, if he was, the contract was construed to be that he was 
to be transported in the capacity of a passenger, and not that of a 
mère servant. The Gillenwater and Washburn Cases arose very 
early in the history of the fellow servant doctrine, and the court in 
the Gillenwater Case seems to hâve been aflfected by the separate 
department theory. In the Washburn and Dickinson Cases, and 
possibly in the Abell Case, the transportation was no part of the con- 
tract of employment, and hence the servants could not but hâve been 
passengers when injured. This was particularly so in the Dickinson 
Case, where the transportation was in pursuance to a rule of the 
Street car company which provided for the transportation of police- 
men, firemen, advertising agents, news agents, and employés in uni- 
form free of charge. In the O'Donnell, Dwyer, McNulty, Doyle, 
and Peterson Cases the contracts of employment were construed to 
provide for transportation of the servant who had been injured in 
the capacity of passenger. In such cases, however, though it may 
be that the servant is being transported in pursuance to his con- 
tract of employment, the contract may not be to transport him in the 
capacity of passenger, but simply as a servant. Where this is the 
case, there is an assumption of the risk in question. This was so 
decided in the following cases, to wit : Seaver v. Boston & Maine R., 
14 Gray, 466; Manville v. Cleveland T. R. Co., 11 Ohio St. 417; 
Higgins V. Hannibal & St. J. R. Co., 36 Mo. 418; Vick v. N. Y. C. 
& H. R. R. Co., 95 N. Y. 267, 47 Am. Rep. 36; Knahtla v. Oregon 
Short Line & N. W. R. Co., 21 Or. 136, 27 Pac. 91 ; Wright v. 
Northampton R. Co., 122 N. C. 852, 29 S. É. 100; Hutchinson v. 
York, s Excb. 343. 

The casp of lonnone v. N. Y., N, H. & H. R. Co. is possibly a 
case of this sort, as it is not stated in the report thereof whether 
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the car on which the servant was being transported at the tîme of 
the injury was part of a passenger train or not. In the Seaver, 
Manville, Vick, Knahtla, and Hutchinson Cases the servant was on 
the way to his work; in the Seaver Case he was a carpenter; in 
the Manville Case, a conductor of a gravel train ; in the Vick Case, 
a foreman of the shops; in the Knahtla Case, a day laborer going 
to a wreck on a delayed passenger train; and in the Hutchinson 
Case, a day laborer. In the Wright Case the servant was a section 
boss on his way home from his work. In the Higgins Case the 
servant was an engineer going from place to place looking for some- 
thing to do. In the case of O'Brien v. Boston & Albany R. Co., 138 
Mass. 387, 52 Am. Rep. 279, the servant was a day laborer engaged 
in track repairing, who quit his work just before his day was up, 
and went to Cottage Farm Station, to take a passenger for Boston 
to get his wages, and whilst running along the track between the 
train and station to get on the train was run into by a hand car 
on that track. It was held that he had assumed the risk of the nég- 
ligence of the servants operating the hand car, and could not recover. 
Now, just what is the test by which to détermine whether, in any 
given case of this kind, where the contract of transportation is a part 
of the contract of employment, the servant is to be transported in 
the capacity of passenger, or simply as servant, may not be readily 
pointed out. The cases referred to above certainly do not clearly 
indicate what it is. It is possible that some of them, at least, are Tn 
conflict. In the Vick Case, for instance, the New York Court of 
Appeals. expressly disapproves of the décision of the Suprême Court 
of Pennsylvania in the O'Donnell Case. It is possible also that, in 
the lonnone Case, Matteson, C. J., intended to indicate his idea of 
the test when he said: 

"The déclaration does not aver that the deceased pald anythiBg for his 
transportation, nor that any déduction was to be made by the défendant 
from his wages on that account, or that he was paid a less sum by reason 
of hlB transportation than he would otherwise hâve been." 

I do not, however, feel concerned in this case to settle what the 
true test in this particular is. For the décèdent was not being trans- 
ported in any vehicle at the time of the injury,, and there was noth- 
ing in his contract that involved transportation, so far as this record 
shows. Ail that I am concerned to show is that those authorities 
which hold in cases of the class now under considération that there 
is no assumption of the risk in question do not run counter to the 
test I hâve laid down of determining in any case whether such risk 
has been assumed. This I think T bave shown. They do not run 
counter to that test, because it has no application save to cases where 
the transportation to and from work or otherwise is a part of the 
contract of employment, and then only where there is no express 
provision in the contract that the servant is not to assume the risk of 
the pure négligence of fellow servants, and a provision therein to so 
transport him; in the capacity of a passenger is équivalent to such a 
provision in regard to the train or car on which he travels. 
, In calling attention to the fact that in ail of the cases belonging 
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to the class now in question the servants were being transported 
on trains or cars open to the public generally, I would not be under- 
stood to exclude the doctrine of them in every contingency from 
cases where the servant is not being so transported, but in vehicles 
upon which no one is entitled to be transported without the consent 
of the master. It is possible that even in such a case the contract 
of employment may call for transportatîon as a passenger. In the 
case of Fitzpatrick v. New Albany & S. R. Co., 7 Ind. 436, it was 
held that a day laborer employed in ballasting the railroad with 
sand and gravel, who was injured in going to his work on a gravel 
train, could recover for the injury. Davison, J., thus stated the 
ground of the décision : 

"He was not, it is true, a mère pnssenger; hls travel on the cars was an 
incident to the business on which he was employed; but under an agree- 
ment with the défendant he was to be regularly conveyed to aud from his 
worlî. This, it seems to us, Involves an implled engagement that they would 
convey hlm as safely and securely as If he really had been a passenger in 
the ordinary sensé of the term. Indeed, it Is averred in the complalnt and 
admitted by the demurrer that he was recelvéd on board as a passenger." 

By referring to this case, I would not be understood as indorsing 
the seeming opinion of the court that a mère agreement by master 
to transport a servant to and from his work by a conveyance other 
than that upon which the public generally were entitled to ride upon 
payment of fare, without the consent of the master, is sufificient of 
itself to exclude the assumption of risk in question herein from the 
contract of employment. I refer to it simply as a basis for the con- 
cession of the possibility that the doctrine of the class of cases under 
considération may apply where the transportation is by such a con- 
veyance. But in view of the fact that the Fitzpatrick Case is the only 
one which I hâve been able to find in which it has been applied is 
sufificient to show that this possibility is a bare possibility. It is 
hardly reasonable that a master would agrée to transport his serv- 
ant to and from his work as a passenger by conveyance upon which 
he was not bound to transport passengers. 

There are three other cases relied on by counsel for plaintifï as 
being against the test proposed for the disposition of this case. 
They are as follows, to wit : B. & O. R. Co. v. Trainor, 33 Md. 542 ; 
Ellsworth V. Metheney, 104 Fed. iig, 44 C. C. A. 484, 51 L. R. A. 
389; Orman v. Salvo, 117 Fed. 233, 54 C. C. A. 265. 

In the Trainor Case the servant was a spiker or trackwalker. It 
was his duty as such to traverse a certain section of the railroad 
track to see that it was in order. He quit work every evening at 6 
o'clock to résume in the morning. One evening after so quitting 
he was proceeding along the railroad track at a point not within 
his section towards his home, when he was run down by a train. 
It was held that he had not assumed the risk of the négligence of 
the servants operating said train. The case is meager in its state- 
ment as to how and by what right said servant came to be walking 
upon that portion of the track. It did not appear that he was so 
doing under and in pursuance to his contract of employment. The 
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décision in the Metheney Case was by the Sixth Circuit, Court of 
Appeals. In that case a coal miner during the noon hour, while not 
engaged at work, visited another miner in a différent part of the 
mine, and was killed by coming in contact with an, electric wire 
strung along brackets set in the wall of the entry through which 
he had to pass in making the visit. It was the custom of the miners 
to use the entries in the, mine as a place for congregating or passing 
to and fro during the hours of récréation, and this they did with the 
knowledge of the owner of the mine and without objection on his 
part. It was held that the mine owner owed the duty to the dé- 
cèdent to properly insulate or inclose the wire or give him notice of 
the danger, and that if he failed so to do he was liable for the death 
of the miner caused thereby whilst he was using the entry in the 
manner stated. The ground of liability was then not thë négligence 
of the co-servants, but négligence upon the part of the mine owner 
himself — a failure to perform a duty which he owed himself to the 
miner. The court, however, held that the duty which the mine own- 
er owed the décèdent was not the personal and positive duty of a 
master to provide a reasonably safe place for his servants in which 
to work, but the duty which a person who licenses and authorizes 
another person to use his premises to use due care to keep them 
reasonably safe. Judge Day, in giving his reasons for this holding, 
said : 

"It Is to be borne in mind In this connection that Metheney was not 
going from or going to his work. He was not engaged In the business of 
his employer at the time ot the injury, but came to his death during the 
noon hour, whlle returnlng from a visit undertaken upon his own volition 
outside of the part of the mine in which he was employed." 

This case suggests the question whether or not the personal and 
positive duties of the master to the servant are as wide as the scope 
of action on the part of the servant contemplated by the contract 
of employment, i. e., pertain to that which the servant is not bound 
to dO' under his contract, but has the privilège of doing for his own 
pleasure or to serve his own ends because of his relationship to the 
master, and may be regarded as giving a négative answer to this 
question. But it does not follow that because thèse duties of tlie 
master are not so wide that the assumption of risk by the servant 
is not. There is nothing in this case to indicate that the court would 
hâve held that if the décèdent, in returning from the visit to his fel- 
low miner, had been killed by the pure négligence of a co-servant, 
the master would hâve been liable. 

The Salvo Case was a décision by the Eighth Circuit Court of Ap- 
peals. In that case the master was engaged in railroad grading 
which required blasting. His servants were divided into day and 
night shifts. The servants slept in tents near the blasting, and it 
was the rule of the master that when a blast was to be mad€ one 
of the servants should warn those in the tents that the blast was 
about to be made, so that they could get out of the way. The in- 
jured servant belonged to the night shift, and whilst asleep in a tent 
a blast was made of which he was not warned, and by reason of 
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which he was injured. It was held that the master was liable. 
Judge Lochren said: 

"While engaged at his meals or wrapped in slumber he was performlng 
no serrices for tbe master, and beiug in the performance o£ no employment, 
but obtaining and enjoying compensation from the master, he was not dur- 
ing such time the fellow servant of any of the employés who were at work, 
about whlch he was In no way engaged or assisting. He was not in the 
condition of a servant who is being conveyed in a car to his work, but was 
as much separated from it as if be had been sleeping in his own home, a 
mile away. The master who had furnished him this lodging, loeated at a 
place made dangerous by the diseharges of blasts in condueting the master's 
business, owed him the duty of giving him timely warning, to enable him 
to avoid the danger." 

It must be conceded that this décision is against the test I bave pro- 
posed, and if the court rendering it were above me I might feel bound 
by it to hold otherwise than I do. The servant at the time of the 
injtiry was doing not only that which he had a right to do, but 
which, no doubt, he was in duty bound to do, under the contract 
of employment, in order to facilitate the performance of his serv- 
ices, just as in the two Texas cases cited above the bridge workmen 
were sleeping in the sleeping car provided on a side track for that 
purpose. And herein is the différence between what Salvo was doing 
when injured and what he would hâve been doing had he been 
"sleeping in his own home, a mile away." Had he been so doing 
he would hâve been doing what he had a right to do as owner of 
his home, and not what he had a right or was bound to do under 
his contract of employment. It is with great diffidence that I take 
a position seemingly in conflict with that of so able a court, but 
I am driven to it by my own conception of correct principles as 
deduced from the authorities cited. It is possible that this case can 
be distinguished from those authorities on some ground that does 
not occur to me, and there is this différence between that case and 
this. The décèdent at the time he was killed was not doing that 
which he was bound to do under his contract, but was doing some- 
thing of his own volition, whereas in that case Salvo, no doubt, 
was doing that which he was bound to do. And there seems rea- 
son for implying an assumption of the risk in question when a serv- 
ant is doing that which he does of.his own accord than when he is 
doing something which he is bound to do under the contract. 

This complètes the considération of the relevant authorities. It 
remains to apply the test deduced from them to the case in hand. 
The décèdent at the time of the accident was doing, of his own 
volition, that which he had a right to do under or by virtue of his 
contract of employment; this according to the allégations of the 
pétition and; the reasonable inference from the évidence. It is like- 
wise a reasonable inference therefrom, though none bearing directly 
thereon was introduced, that it was his duty under the contract to 
board at said section house with the section boss in order to facil- 
itate the performance of his duties, and that he might be in ready 
call in case of an einergency. This being so, it must be held that 
he assumed the risk of the négligence of those engaged in manip- 
ulating the cars on the side track. Certainly, if the accident had 
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happened when he came in from his woric no recovery could hâve 
been had, and it is hard to conceive how Ihe mère fact that it hap- 
pened a half hour or so later, when he was crossing the track to 
gô to the station to pass away the time until bedtime, could make any 
différence. 
The motion for new trial is overruled. 



THE MANAGUA. 

(District Court, S. D. Alabama. June 29, 1903.) 

1. Salvagb— Patmbnt to Ownbbs op Salving Vessbl— Claims of Master ah» 
Cbew. 

Where the owners of a tug, autborlzed to represent the master and 
crew In the matter, made a settlement and received payment In full for 
eaivage services rendered by the tug In floating a steamshlp whlch was 
on shore and in dlstress, such payment Inured to the beneflt of ail per- 
Bons Interested as salvors, and the master and crew of the tug cannot 
malntain a suit agalnst the steamshlp to recover an addltlonal amount 
on thé refusai of the tug owners to pay them a share of the sum re- 
ceived. 

In Admiralty. Suit in rem for salvage services. 

Gregory I* & H. T. Smith, for libelants. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. The libelants are the master and 
crew of the tug Nimrod. The Mobile Tow Boat Association are the 
owners of the tug. On February 3, 1903, the steamshlp Managua 
was beached in the Gulf of Mexico, a short distance outside of Mobile 
Bay. On the evening of that day the tug Nimrod was in the bay, 
and, learning of the misfortune of the Managua, came within com- 
munication of her master, who sought to secure the aid of the Nim- 
rod to get his vessel off the beach. The master of the Nimrod sug- 
gested to him to see her owners and make an arrangement with them 
for her services. Acting on the suggestion, the master of the 
Managua got aboard the Nimrod^ and that night came to Mobile,. 
some 30 miles distant, saw her owners, and made an agreement with 
them to pull his vessel off the beach. No spécifie amount of com- 
pensation was agreed on, but it was agreed between the parties that 
the amount of compensation should be left to arbitration after the 
services were rendered. Next morning the Nimrod went to the 
Managua, and found her on the beach in a condition of dlstress and 
some péril. About 9 o'clock in the morning the crew of the Managua 
brought the tow Une to the Nimrod, and she towed or pulled the 
Managua off the beach, the latter at the same tiine using her steam 
and steering power. The Nimrod was engaged in this service from 
40 to 50 minutes. The two vessels were of about the same value — 
from $20,000.00 to $25,000.00 each. 

The Managua came at once to Mobile, and remained hère severa! 
months. After she reached Mobile, and the matter of compensation 
came up for settlement, her master refused to submit it to arbitration. 
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although însîsted cm by the owners of the Nimrod. Some negotia- 
tions ensued between the parties, which resulted in the master of the 
Managua offering to pay $3,750 for the services rendered. This 
amount was accepted by the owners of the Nimrod, and a receipt 
given therefor in the following words and figures: 

"Mobile, Ala., April Ist, 1903. 
"S. S. Managua and Owners, to Mobile Tow Beat Association, Dr. 

"Febry. 3. To services rendered in floating veasel ashore in Gulf 

of Mexico ten miles east of Sand Island $3,750.00 

"Recd. Paymt Harry T. Hartwell, for Owners of Tug Nimrod. 

"Triplicate." 

The crew of the Nimrod hâve received no part of the money re- 
ceived by her owners, and they bring this suit against the Managua 
for their compensation for salvage services. 

I find that the services rendered by the Nimrod were salvage serv- 
ices, "but of the lowest grade, involving neither risk of property, 
péril of life or Umb, nor unusual exposure, nor gallantry, courage, nor 
heroism." Ulster S. S. Co. v. Cape Fear T. & T. Co., 94 Fed. 214, 
36 C. C. A. 201. I find that the Managua paid to the owners of the 
Nimrod large and full compensation for the services rendered. It 
unmistakably appears that the money was in payment of the services 
as salvage. It was for services rendered in floating the Managua, 
which was ashore and in distress. There was nothing in the settle- 
ment indicating any intention to limit the claim to that part of the 
compensation due to the owners of the Nimrod as separate claimants 
for salvage. It is clear that the payment was for the entire service. 

If the money was paid to and received by Hartwell for the owners 
as salvage compensation for the entire service, it would necessarily 
import its receipt for the benefit of ail other co-salvors interested in 
the same service. Roff v. Wass, 2 Sawy. 538, Fed. Cas. No. 12,000 ; 
Studley v. Baker, 2 Low. 205, Fed. Cas. No. 13,559. "The receipt 
by the owner or master of a vessel of the whole compensation awarded 
as salvage would necessarily import its receipt for the benefit of ail 
other co-salvors interested in the same service, and so exonerate the 
owners of the vessel, to which the service was rendered, from any 
Hability to others of the saving crew." McConnochin v. Kerr (C. C.) 
15 Fed, 545. "It is clear, both upon reason and authority, that the 
master of a salvage vessel, in adjusting and receiving compensation 
for salvage service, is acting as agent for the owners and crew, and 
is responsible to them for their respective shares thereof ; and where, 
as in this case, it happens that the compensation is received by the 
owners of the salving ship in the first instance, the resuit is the same 
— ^they are liable to the crew for their respective portions of the 
amount received." Roff v. Wass, supra ; The Centurion, Ware, 477. 
Moreover, the évidence in this case satisfies me that the crew au- 
thorized and expected Hartwell, who represented the owners of 
the Nimrod, in the adjustment and settlement of the salvage compen- 
sation, to look after their interest in the matter of salvage. It shows 
that Clark, the master, and Hunnerwell, the engineer, of the Nim- 
rod, together had an interview with Hartwell in regard to their getting 
126 F.— 14 
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salvagej'ana thàt Clark aloné had several interviewé with hittl-afeout the 
mattei- pendirig tbe négotiations for the settlement of the salvage, in- 
qiiiring as to its progress, and soliciting him to look out for the 
interest of the efew. Clark testified that he first spoke to Hartwell 
about their getting salvage a few days after they pulled the Managua 
off the beach, and asked him to look out for their interest, and that 
Hartwell told him he would do the best he could for them. It does 
not appear that any member of the crew other than Clark and Hun- 
nerwell had any direct communication with Hartwell on the subject, 
but it does appêar from the évidence that the crew were ail looking 
to Clark to attend to the business for them, and had requested him 
to do so, and that he in turn looked to and requested Hartwell to do 
it, and the latter said he would. Hartwell testified that he.told Clark 
that when the matter was arbitrated he would do his best to see that 
the arbitrators allowed salvage, and if they did so thé crew would 
receive salvage. 

It is clear from the évidence that the crew had notice of efforts be- 
ing made by the owners of the Nimrod to hâve a settlement of the 
compensation for salvage, and expected to get a share of such com- 
pensation, and considered that they were being represented by Hart- 
well in such settlement. ,The évidence shows that npne of the crew 
took any action against or made any claim on the Managua for 
salvage until:after she had settled with Hartwell, and after Clark had 
asked Hartwell if there had been a settlement, and inquired about the 
salvage for the crew. Hartwell told him of the settlement, but denied 
their right to any of the money he had received for the owners, and 
said they must look to the Managua for their salvage compensation. 
Clark then for the first time demanded of the Managua salvage com- 
pensation for himself and crew. Her master declined to pay them 
anything, saying he had settled for the salvage with the owners of the 
tug, whereupon this libel was filed. 

The fact that no offi.cer or pther member of the crew made any 
claim' on the Managua until after her settlement with Hartwell, and 
after Clark's inquiry of hitn and his dçnial of their right to share in 
the salvage' money received by him, is conclusive to my mind that 
Hartwell was authorized torepresent them in the adjustment and set- 
tlement of the salvage, and that they expected their share of salvage 
from the money he had received. Hartwell in his testimony virtually 
admits his authority in the matter, if the salvage compensation was 
awarded by arbitration. ; 

I fail to perceive that the fact that the compensation paid was by 
voluntary agreement could in any wise affect Hartwell's authority to 
represent the crew in getting salvage, or can make any différence in 
their right to share in it when obtained. If the amount paid was for 
salvage, it is immaterial whçther it was awarded by an arbitration, 
was agrée d on by the parties, or was ascertained by the decree of a 
court. The fact that t|ae arbitration did not take place cuts no figure 
in the case so far as the rights of the crew are concerned. 

The case of the Olive Mount (D. C.) 50 Fed. 563, is in many re- 
spects likcithis one. It was a .libel filed by four seamen of a tug 
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which rendered salvage services to the bark Olive Mount. The own- 
ers of the bark paid to the towboat company, the owners of the tug, 
$2,500 as full compensation for the salvage services. The libelants 
afterwards made demand upon the company for their share of the re- 
ward, and, the company refusing to pay them as much as they claimed, 
they brought suit against the bark. The learned judge said : 

"They [the libelants] ail had knowledge of the negotiations going on be- 
tween the owners of the vessel and the company for the settlemeut; but they 
made no objections, set up no separate daim, nor asked or expected to be 
consulted. * * * They claimed their share after the money was paid, 
and it was only after their failure to corne to an agreement with the com- 
pany that they brought this suit. Their demand on the company ratified the 
settlement, even if no previous authority had been given. Their remedy is 
against the towboat company, and not against the vessel. • * * When 
the owners of a vessel which bas performed a salvage service make a settle- 
ment wlth the owners of the property saved, the crew may recover from 
them a due share of the reward by a libel in admiralty. The settlement was 
a just one, and was authorized by the libelants, and, if they are entitled to 
salvage by the terms of their employment, they can bring their suit against 
the towboat company, which coUected it, and is entirely responsible, and 
they should hâve done so." 50 Fed. 563. 

If it be conceded that the libelants in this case are entitled to salvage 
by the terms of their employment, under the circumstances of the 
case it would, in my opinion, be maniféstly unjust for the court to 
make an additional award for the same service, for which the owners 
of the Nimrod hâve already been fully paid. The Wellington (D. C.)' 
54 Fed. 901. 

Libel dismissed, with costs. 



WILLIAMS et al. v. STEARNS et nx. 
(Circuit Court, D. Ehode Island. December 7, 1903.) 
• No. 2,682. 

1. Courts— Divisions op State Court— State Laws. 

Where the constitutionality of a state statute dlviding the Suprême 
Court of the state Into divisions, and giving to each separate dutles, etc., 
was decided by ail of the justices of the Suprême Court sitting together, 
and the Constitution of the state provlded that the judicial power should 
be vested in one Suprême Court, etc., such décision was by a constitu- 
tional tribunal, without regard to the fact that the pétition In the case 
was flled In one of the divisions of the Suprême Court created by the 
statute. 

2. Same. 

Where a state statute dividing the state Suprême Court into divisions 
and conferrlng separate powers and duties on such divisions was held 
to be constitutional by ail of the justices of such court sitting in banc 
In a case in which the question was directly involved, such décision is 
conclusive on the fédéral courts. 

If 2. State laws as rules of décision In fédéral courts, see notes to Griffla 
v. Wheel ,Co., 9 C. C. A. 548; Wllson v. Perrin, 11 O. O. A. 71; HUl y. Hite, 
29 C. C. A. 5.53. 

See Courts, vol, 13, Cent Dig. { 957. 
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Charles E. Gorman, for plaintiffs. 
Edward D. Bassett, for défendants. 

BROWN, District Judge. This is an action of tfespass and eject- 
ment. The défendants, by spécial plea, allège title in themselves; 
and set forth, as a basis of title, a final decree of the Appellate Divi- 
sion of the Suprême Court of the state of Rhode Island within and 
for the county of Providence, sitting in chancery. To this plea the 
plaintiffs demur, showing for causes of demurrer: (i) That the 
judgment and decree pleaded in said second plea is a judgment and 
decree of the Appellate Division of the Suprême Court of Rhode 
Island, by virhich said court has exercised chancery powers; when, 
under the Constitution of said state of Rhode Island, said Appel- 
late Division of the Suprême Court is prohibited frdm possessing 
or exercising chancery powers. (2) Because the Appellate Division 
of the Suprême Court mentioned in said défendants' second plea, 
and which rendered the judgment and decree pleaded in said plea, 
was without compétent jurisdiction to make the same by reason of 
its not possessing compétent jurisdiction to exercise chancery pow- 
ers, and of the prohibition contained in the Constitution of Rhode 
Island against chancery powers being conferred upon any Court 
other than the Suprême Court established by said Constitution. 
(3) Because the said judgment and decree pleaded in the défendants' 
second plea deprives the plaintififs of their propefty without due pro- 
cess of law, in violation of the provisions of the Constitution of the 
United States contained in the fîfth and fourteenth amendments 
thereof. The case is before us on the demurrer. 

In support of the plea the défendants rely upon Floyd v. Quînn, 
24 R. I. 147, 52 Atl. 880, as a décision of the Suprême Court of 
Rhode Island conclusively determining the constitutionality of the 
act creating the divisions of the Suprême Court of Rhode Island. 
This décision was rendered by the entire number of judges elected 
and qualifîed as justices of the Suprême Court *of Rhode Island. 
The plaintififs contend that this décision is not binding, for the rea- 
son that the "Appellate Division of the Suprême Court of Rhode 
Island" established by the General Assembly is not the "one Su- 
prême Court" of the Constitution of Rhode Island, but an inferior 
court, created by thé Législature, and prohibited by the Constitu- 
tion from exercising chancery powers. They contend that, be- 
fore giving the opinion of the Appellate Division in Floyd v. Quinn 
the force and authority customarily given to the décisions of the 
highest court of a state construing statutes in relation to the Con- 
stitution of the state, this* court must first décide that the Appellate 
Division is the Suprême Court, or that the Appellate Division, and 
not the Suprême Court, is the highest court in Rhode Island. While 
the décision in Floyd v. Quinn was upon a pétition filed "in the Ap- 
pellate Division of the Suprême Court," yet, as a constitutional ques- 
tion was raised, and as that question was heard by ail the justices 
of the Suprême Court sitting together, I hâve no hésitation in hold- 
ing that the décision was by the constitutional tribunaL Whatever 
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questions may arise as to the right of the Législature of Rhode 
Island to divide the Suprême Court of the Constitution, and to ex- 
clude from its sessions any of its justices, there can be no reasonable 
ground for questioning the vahdity of a provision of law permitting 
the entire number of justices of the Suprême Court to sit in a single 
body as the suprême tribunal for the interprétation of the Constitu- 
tion of the State ; or the validity of the action of the justices of the 
Suprême Court of Rhode Island in assembling together in a single 
body for the décision of a question of constitutional law. That this 
body is called the Appellate Division of the Suprême Court is of no 
conséquence, since it is not a division — ^not a part — but the whole of 
those persons who, upon the strictest construction of the Constitution, 
were for the time being vested with the power of making a final in- 
terprétation of the Constitution of the state. If this body has so in- 
terpreted the Constitution as to justify the conferring of chancery 
powers upon a court composed in its sessions of the chief justice and 
two associate justices, the présent case is governed by the rule that 
the judgment of the highest court of a state that a statute has been 
enacted in accordance with the requirements of the state Constitution 
is conclusive upon ail the courts of the United States, and will not be 
reviewed by them where no question of the violation of rights secured 
by the fédéral Constitution arises. Atlantic & G. R. Co. v. Georgia, 
98 U. S. 359, 25 L. Ed. 185 ; Penn Collège Cases, 13 Wall. 191, 212, 
20 L. Ed. 550; Merchants' Bank v. Pennsylvania, 167 U. S. 461, 17 
Sup. Ct. 829, 42 L. Ed. 236; Fallbrook Irrigation District v. Brad- 
ley, 164 U. S. 112, 17 Sup. Ct. 56, 41 L. Ed. 369. 

The important question, therefore, is as to the scope of the déci- 
sion in Floyd v. Quinn. Does it détermine the constitutionality of 
the législative act which conferred chancery powers upon a "divi- 
sion," so called, of that court? Turning to the décision, we find 
on page 158, 24 R. I., page 884, 52 Atl., the following language : 

"The next question Is whether the division of Jurisdietion made in the 
Judiciary act of 1893 violâtes the Constitution. Upon this question the de- 
fendant's proposition is that, whatever the jurisdlction of the court may be, 
it must be exercised by the whole court, or at least by a majority of the 

court." 

The court inquires: 

"We may v?ell aslc, if less than a majority constitute a court, what provi- 
sion of the Constitution is violated? The défendant points out none, but 
says that there must be a majority as a rule of law." 

The court then considers the question historically, and concludes 
that the right to give full jurisdiction to a minority has been the 
rule from the adoption of the Constitution until now, amd was so 
even before the Constitution. The court further says: 

"We think it is apparent that neitheç ail the judges nor a majority are re- 
qulred to constitute a quorum, when'the Constitution does not require a 
specified number and the Législature has povyer to prescrlbe the jurisdiction 
of the courts by law." 

The décision considers the objection that the act gives the chief 
justice the power to designate the justices in either division. It re- 
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fers to the argument that the power of the Législature to fix a quo- 
rum does nçt justify the exclusion of justices; saying: 

"If the power delegated tô the Législature was slmply tbat of fixing a 
quorum, his position would be unanswerable. But, when the power is gên- 
erai as to Jurlsdictlon, if it can be glven to a part at ail it can be given ex- 
cluslvely to such part. We need not hère attempt to define its Ilmits." 

An argument that this décision is confined to the question of the 
right of the Législature to authorize pétitions for a new trial to be 
heard by a division of the court might, perhaps, be based upon the 
following sentence: "It is enough for this case that the right to 
grant new trials lias never been wlioUy vested in the Suprême Court, 
and has never been required to be exercised by a full court;" yet 
upon a careful reading of the opinion it will be observed that the 
court distinguishes between powers vested by the Constitution in 
the Suprême Court and powers which by the Constitution the Légis- 
lature may, at its discrétion, confer upon the court, and holds that 
the latter powers may be conferred upon a division of the court. 
The broad question of the constitutionality of the act was involved, 
and in its concluding sentence the court says in express terms: 
"The act giving to the court jurisdiction in divisions is not uncon- 
stitutional." This décision must be fairly met. To avoid its force 
by holding that it has no relation to the exercise of chancery powers 
would be possible only by ignoring the fact that the exercise of 
chancery powers is repeatedly referred to in the opinion. It is, 
moreover, incredible that, in view of the forcible and learned argu- 
ments which appear in the briefs filed in that court in various cases 
involving the constitutionality of thé division of the court, this point 
should not hâve been fully in the minds of the justices when they 
declared that the act was not unconstitutional. The opinion, as I 
interpret it, takes the broad ground that a power not vested by the 
Constitution itself in the Suprejne Court may be granted by the 
Législature to a division of the Suprême Court. The question of 
the exercise of jurisdiction by single justices and by less than a ma- 
jority of the justices is dealt with as a historical question, and the 
State Constitution is intefpreted in supposed accordance with the 
practical interprétation placed upon it for many years. There can 
be no doubt of the power of the justices of the Suprême Court of 
Rhode Isiand to make the final interprétation of the state Constitu- 
tion, provided that in so doing they do not impair rights guarantied 
by the Constitution of the United States. I find no grounds for 
holding that the plaintifïs hâve been deprived of any rights under the 
Constitution of the United States. 

To further review the reasoning of the justices of the Suprême 
Court in Floyd v. Quinn is no part of the duty of this court. In de- 
ciding this case I désire neither to approve nor disapprove the rea- 
soning of that décision. This cot^rt accords to the décision the full 
respect and aUthority to which it is entitled as an interprétation of 
the Constitution of Rhôde Isiand by the suprême constitutional tri- 
bunal of that state. 

Demurrer overruled. 
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KING V. McKISSIOK. 

(Circuit Court, D. Nevada. December 7, 1903.) 

No. 763. 

1. LiBEL— JUDICIAL PKOCEKDINaS— StATEMENTS — PkIVILEGE — IeKELEVANT Al- 

LEGATIONS. 

Défendant filed an application to perpetuate testimony to be used to 
rebut alleged fraudulent claims against an eiecutor's settlement of ttie 
estate of a deceased person, and alleged in her application that the par- 
ties were asserting a clalm against the estate "tlirougli tUe false, fraudu- 
lent, and malieious représentations" of plalntlff, -who was an attorney. 
Eeld, that the référence to plaintifC in such application was immaterial 
and irrelevant to the issues in the application, and was not, therefore, a 
privileged communication, 

8. SaME— COMPLAINT. 

In an action for llbel, a complalnt alleging that défendant in an appli- 
cation to perpetuate certain testimony alleged that the claims sought to 
be rebutted by the testimony were asserted through the false, fraudu- 
lent, and malieious représentations of plaintiflf, who was an attorney in 
good standing, and that défendant caused copies of her said pétition to 
be published in a newspaper printed in the county where plaintifC resided, 
was not demurrable for want of facts. 
8. Same. 

In an action for libel alleged to hâve been contained in an application 
filed by défendant to perpetuate testimony, the complalnt was not ob- 
jectionable because it contained an additional allégation that défendant 
published a copy of her pétition In a newspaper; évidence of such publi- 
cation being admissible without the allégation to show malice. 

On Demurrer to Complaint. 

This is an action to recover damages for an alleged libelous publication. 
The substance of the allégations in the complaint is that plaiutiff is an attor- 
ney at law in active practice, and has conducted and demeaned himself in 
bis profession with fidelity, and that he is an honest, truthful, and law-abiding 
citizen; that the défendant, who is the widow of B. H. McKissick, deceased, 
on April 30, 1903, In the district court of Washoe county, filed a verified péti- 
tion upon which she made an application in the matter of the estate of said 
deceased for the perpétuation of the testimony of T. V. Julien, from which it 
appears that B. H. McKissick died intestate on the 24th day of February, 
1903, leaving petitioner and tbree miner children surviving him; that peti- 
tioner is the widow of said B. H. McKissick, and the mother of the minor 
children. It also appears that B. H. McKissick, deceased, was a nephew of, 
and a residuary devisee under the wlU of,' Jacob McKissick, deceased; that 
on the 22d day of September, 190O, the said Jacob McKissick died testate in 
Keno, Nev., leaving an estate consistlng of real and Personal property; that 
on the 2d day of Oetober, 1900, the will of Jacob McKissick, deceased, with 
a pétition for its probate, was filed, and, under proceedings therein taken, on 
the 18th day of Oetober the court, by its decree, admitted the will to probate 
as the last will and testament of Jacob McKissick, deceased, and appointed 
the said B. H. McKissick, now deceased, the executor thereof ; that thereaft- 
er the said B. H. McKissick qualified as such executor, and fully discharged 
the duties of his trust, and, under proceedings, the court, by its decree, dis- 
tributed to B. H. McKissick, deceased, ail of the estate of Jacob McKissick, 
deceased, that should remain after the payment of certain legacles, and was 
discharged of his trust, the same being fully administered. And the peti- 
tioner, upon information and belief allèges, "that your petitioner, as an heir 
at law and as administratrix of the estate of B. H. McKissick, deceased, is 
now threatened with a suit by Jonathan J. McKissick; * * * that said nani- 
ed parties, through the false, fraudulent, and malieious représentations of one 
F, D. King, now claim and assert some claim to the property dlstributed to 
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B. H. McKlssiek, deceased, by the sald Second Judiclal District Court In the 
matter of the estate o( Jacob McKIssick, deceased; that sald claim or clalms 
made by the parties are false and fratidulent and without right, and are made 
and urged for the sole purpose of annoylng and harassing your petltioner, and 
to extort money from the helrs of B. H. McKlsSlck, deceased; that sald action, 
if brought, wlll be brought agalnst your petltioner and her sald mlnor chil- 
dren by the above-named clalmants, and by others whose names are at présent 
unknown to your petltioner, upon the sald false and fraudulent claim or 
daims as aforesald, and wlll Involve the tltle to ail the property devised to 
the sald B. H. McKlsslck, deceased, by the sald Jacob McKlsslck, deceased, 
the sald property belng sltuated In thls state and in the state of Oallfornia, 
and now belongs to your petltioner and her. sald mlnor chlldren as helrs at 
lave of the sald B. H. McKlsslck, deceased." The complalnt further allèges 
that afterwards, on the 2d day of May, 1903, the défendant, by and through 
her attorney, James T. Boyd, caused to be published In the Daily Nevada 
State Journal, a dally newspaper prlnted and published in the clty of Eeno, 
county of Washoe, state of Nevada, a false and mallclous llbel of and con- 
cernlng the plalntlff, as follows, to wlt: The heading of thls article Is, "Im- 
portant Order Made — District Court Takes Interestlng Action In McKlsslck 
Estate;" and then It virtually copies that portion of the pétition of Mrs. Mc- 
Klsslck whlch allèges that the claims were asserted "through the false, fraud- 
ulent, and mallclous représentations of one F. D. King," as above set forth, 
"and that sald matters are false and defamatory, and were whoUy Irrelevant 
and improper. Impertinent and Immaterlal to be alleged in sald pétition or to 
be published In sald paper, and were improper, false, and mallclous, and were 
inserted, written, and put In sald pétition and published In said newspaper, 
without reasonable or probable cause, and with the intent on the part of said 
défendant to defame the sald plalntlff." It is further alleged that by reason 
of the sald false and defamatory allégations set forth In sald pétition, and 
the false and defamatory publication, the plalntlff has been damaged in the 
sum of $25,000. To thls complalnt the défendant interposed a demurrer on 
three grouhds: (1) That the complaint Is uneertaln and ambiguous, in that 
it cannot be determlned therefrom whether the alleged Ubel was against 
plalntlff In hls capaclty as an attorney at law, or agalnst hlm as a prlvate 
citizen; (2) that it cannot be ascertained whether plalntlff sues for the injury 
or damage by the flling of the pétition in court on April 30, 1903, or for the 
Injury and damage done him by the publication in the Nevada State Journal 
on May 2d; (3) that the complalnt does not state facts sufflcieut to constltute 
a cause of action. 

Alfred Chartz, for plaintifF. 

James T. Boyd and Torreyson & Summerfield, for défendant. 

HAWLEY, District Judge (orally). The third count of the de- 
murrer goes directly to the substance of the complaint, and will be 
first considered. The contention of défendant is that both publica- 
tions were absolutely privileged; that no action can be maintained 
for defamatory statements made in the course of a judicial proceed- 
ing before a court of compétent jurisdiction. Such is the gênerai 
rule in England, but the courts in the United States hâve generally 
held that the English rule has been, and ought to be, qualified, so 
that statenjents, verbal or written, which are made in the course of 
judicial proceedings, in order to be privileged, must at least be per- 
tinent and matërial to the case. Ail that was necessary to allège in 
the pétition to secure an order to hâve the testimony of Mr. Julien 
perpetuated was the fact that Jonathan J. McKissick and others 
named in the pétition were asserting some claim to the property 
without right, or in fraud of the rights of the petltioner herein, or 
of some irregularity and fraud in distributing the property of Jacob 
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McKissick, deceased. The testimony which it is claimed would be 
given by Julien had référence solely to the fairness and regularity 
of the proceedings in the settlement of the estate of Jacob McKis- 
sick, deceased. It had no relation whatever to any fraudulent rep- 
résentation made by King or any other outside party. The charge 
that the parties were asserting a claim to the estate "through the 
false, fraudulent, and malicious représentations of one F. D. King" 
was wholly irrelevant and immaterial to the proceedings ; and, if 
suits were brought upon the alleged claims, the issue would not be 
as to any misrepresentations made to them by others, but whether 
they had any légal grounds to show that fraud had been committed 
in the settlement of the estate. The référence to F. D. King, as 
made in the pétition, cannot be considered as having any such ma- 
terial or sufïicient relevancy to the issues in the pétition as to make 
it a privileged communication. 

In Moore v. M. N. Bank, 123 N. Y. 420, 427, 25 N. E. 1048, 11 
L. R. A. 753, the bank had brought suit against its cashier upon his 
bond, and in that suit alleged that the funds of the bank had been 
misappropriated "by collusion with the teller." The teller was not 
a party to the bond or to the suit, and there was no issue which called 
for an investigation of the teller's conduct. The court held that 
the référence to the teller was not a privileged communication, but 
was prima facie libelous. 

In Mutual Life Insurance Co. v. Thomas, 83 Fed. 803, 28 C. C. 
A. 96, it appeared that the insurance company, in an answer to an 
action brought against it by Mrs. Martin to recover upon a policy 
of insurance issued by the company upon the life of her husband, 
denied the death of the insured, and, as an affirmative défense, al- 
leged that Mrs. Martin and her attorneys had entered into an agree- 
ment and conspiracy to defraud the défendant, and that said plaintifï 
and her attorneys "hâve no knowledge or information whatsoever 
of the death of said Jonas Martin, but hâve alleged that the said 
Jonas Martin is dead for the sole purpose of carrying out.the agree- 
ment, conspiracy, and fraud hereinbefore set out." Jesse Thomas, 
who brought the action to recover damages, was one of the attor- 
neys for the plaintifï in the suit of Mrs. Martin against the insur- 
ance company; and the court, after stating the gênerai rule, and 
citing authorities in its support, said that : 

"The matter alleged by the insurance company In its answer to the suit of 
Johanna Martin was not privileged. The issue in the action was whether or 
not the insurance company was liable upon the policy. Its défense was that 
the Insured was still living. Instead of relying upon that défense, it attempt- 
«d to asperse the character of the attorneys who were conducting the suit 
by charging them with libelous matter, which, if true, added in no way to the 
force of its allégation that the eveut upon which alone its liability was to 
attach had not occurred, to wit, the death of the insured. The matter so 
alleged was not pertinent to the issues in the case." 

The complaint in the other particulars specified in the demurrer 
might readily be made more spécifie and certain, but I am not pre- 
pared to say that it does not state facts sufificient to constitute a 
cause of action. * It is true that the complaint does not directly 
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charge that; the libel waspublished of or conceming the plaintiff in 
his capaçity as an attorney at law, but it iscertainly susceptible of 
that interprétation, and such is evidently its true intent and meaning. 
It wa« proper, but perhgps unnecessary, to insert in the complaint 
any référence to the publication made in the Nevada State Journal 
on May 2, 1903. That publication, if proof be made of the attor- 
ney's authority in the premises, would be admissible as évidence to 
show malice on the part of the défendant in the publication made 
April 30, 1903, or in aggravation of damages ; it being, in substance, 
a mère récital of the charges made in the pétition. Townshend on 
Slander & Libel (ad Ed.) §§ 392, 394. At section 394 the author 
says : 

"A plalntlfl may, to prove malice, glYe évidence of a publication by the 
défendant made subsequently to the publication declared upon, -when the sub- 
séquent publication Is of a Uke Import wlth that declared upon or relating 
thereto, or Is not actlonable of Itself , or explains any amblguity In the matter 
declared upon." 

The rule would be différent if it were a libel based on différent 
grounds, for which spécial and additional damages were claimed. 
The demurrer is overruled. 



In re COBURN et al. 

(District Court, D, Massachusetts. December 3, 1903.) 

No. 7,916. 

1. Bankruptot— Pétition — Joindkr of Creditoes—Numbeb— Détermination 

—Time. 

Whether the number of credltors of an involuntàry bankrupt Is less 
than 12, so as to entltle a single creditor to flle an Involuntàry bank- 
ruptcy pétition, as authorized by Bankr. Act July 1, 1898, c. 541, § 59, 
cls. "b" and "d," 30 Stat 661, 562 [tJ. S. Comp. St 1901, p. 3445] Is to be 
determlaed as of the date of the pétition. 

2. Same— Ndmber op Creditors. 

In determining whether the number of credltors of a bankrupt was 
less than 12, so as to entltle a single créditer to sign an involuntàry 
bankruptcy pétition, credltors Indueed not to joln by the voluntary as- 
signée of the alleged bankrupt, acting In behalf of credltors, and not as 
the agent of the créditer signing the pétition, should be counted. 

& SaMK— WlTHDHAWAIi FROM PETITION. 

Where a corporation authorized its agent to assent to an alleged bank- 
rupt's assignment, on a condition which was complled wlth, and the 
assent was made by the agent, but not under seal, and the agent had no 
authority to exécute any Instrument under seal, and thereafter the cor- 
poration, forgetting such assent, joined In a bankruptcy pétition agalnst 
the debtor, and thereafter ratifled the act of its agent under seal, and 
applied to wlthdraw from the bankruptcy pétition on the ground that It 
joined thereln under a mistake of fact, sUch appUcation should be 
granted. 

In Bankruptcy, 

Morse & Friedman, for petitîonîng creditors. 
Chas. K. Cobb, for common-law assignée. 
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LOWELL, District Judge. The original învoluntary pétition 
filed by one creditor alleged that the number of creditors was less 
than 12. The act of bankruptcy alleged was a gênerai assignment. 
The respondent in his answer set out that the number of creditors 
was more than 12, and he subjoined in proper form a list of 32. One 
undoubted creditor has since joined in the pétition; two others hâve 
filed appearances, and hâve at some time sought to join, but the efE- 
cacy of their joinder is contested by the respondent. Between the 
filing of the pétition and the hearing, 13 of the 32 creditors named 
assented to the voluntary assignment. Since the fihng of the péti- 
tion and before the hearing — for the most part before the answer — 
some 13 other creditors had assigned their claims to employés and 
friands of Bartlett, the voluntary assignée. Bartlett procured the 
purchase and assignment of thèse claims. In one or two cases his 
action may hâve been tantamount to payment. The assignées ex- 
pected Bartlett to reimburse them in case of loss, and by his conduct 
he became morally, though perhaps not legally, bound to do so. 
Several questions are presented: 

First, were there less than 12 creditors within the meaning of the 
Bankruptcy Act July i, 1898, c. 541, § 59, cls. "b" and "d," 30 Stat. 
561, 562 [Û. S. Comp. St. 1901, p. 3445] ? Counsel for the respond- 
ent contended that the number of creditors within the purview of 
the statute should be reckoned as of the date of the pétition. If any 
other date be taken, he pointed out that neither petitioner nor re- 
spondent can tell how his case stands. If the reckoning be made as 
of the date of the hearing, i of 11 creditors at the time of the péti- 
tion may hâve split his one claim into several before the hearing, 
thus defeating the pétition. The splitting may hâve been in good 
faith: it may even hâve been involuntary. On the other hand, 2 
of 12 creditors at the time of the pétition may hâve united their 
claims into one before the hearing, thus enabling the petitioner to 
succeed where he would otherwise hâve failed. A debt incurred 
since the filing of the pétition cannot ordinarily be proved (see sec- 
tion 63, c. 541, Bankr. Act July i, 1898, 30 Stat. 562, 563 [U. S. 
Comp. St. 1901, p. 3445], and Form 32, 89 Fed. xliii, 32 C. C. A. 
Ixvii), and therefore cannot be the basis of a pétition in bankruptcy. 
Tender of payment to a petitioning creditor does not defeat the pé- 
tition. Lowell, § 54. If a debt incurred since the pétition cannot be 
proved, and if a pétition based upon a debt cannot be defeated by 
payment of the debt, it is analogous to fix the number of creditors as 
of the date of the pétition. This is also to follow the analogy of 
other légal proceedings. In most respects, the vaHdity of a plain- 
tifif's case is determined as of the date of bringing suit. There are 
exceptions to this rule, but they seem- inapphcable hère. 

If the number of creditors be reckoned as of the date of the pé- 
tition, the subséquent acts of the creditors and of the voluntary as- 
signée need not be considered. Even where creditors were led not 
to join in the pétition by the inducement of the respondent himself, 
it has been held that they should be reckoned for the purpose of 
section 59d. In re Brown (C. C.) m Fed. 979. In the case at bar 
the solicitation was that of the voluntary assignée, and, though he was 
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for some purposes the agent of the respondent, it îs not shown that 
he acted as agent in the solicitation, and I rather infer that he acted 
as a créditer or in behaJf of creditors. Had the creditors been in- 
duced by Bartlett, through payment of money or otherwise, not to 
join in the pétition, they wouîd still be reckoned among the number of 
creditors. That in addition they hâve transferred their claims to 
Bartlett's assignée does not help the petitioner. I hold that there 
were more than 12 creditors, so that 3 must join to validate the pé- 
tition. Hâve three creditors joined in the pétition? Two are un- 
disputed, two others are in dispute. The Tripp Giant Leveller Com- 
pany was a creditor. Its proper officers authorized Adams to assent 
to the assignment upon a condition w^hîch was compHed with. 
Adams assented, but not under seal, and indeed he had no authority 
to exécute any instrument under seal. Forgetting the assent, the 
Tripp Company joined in the pétition. Then it ratified under seal 
the act of Adams, and finally it seeks to withdraw its joinder. Even 
if Adams' original assent was invalid, yet the joinder in the pétition 
was under a misunderstanding of fact, and withdrawal of the joinder 
is not necessarily governed by In re Cronin (D. G.) 98 Fed. 584. A 
creditor misled may be permitted to withdraw. In re Heflfron, Fed. 
Cas. No. 6,321 ; In re Sargent, Fed. Cas. No. 12,361. Hère there 
was no misleading by the petitioner, but there was mistake of fact.^ 
If, as I hold, the court has discrétion, that discrétion should hère be 
exercised by granting the motion of the Tripp Company to with- 
draw from the pétition. The claim of Fogg, assignée of the Manu- 
facturers' Die Company, does not avail the petitioner, as the assigner 
was not the real creditor. 

That the bankruptcy of a fîrm doing a large business should be 
made to dépend upon the existence and disposition of a dozen cred- 
itors, ail whose claims, added together, do not amount to $100, is not 
satisfactory. The claims may hâve been created for the purpose of 
afïecting the proceedings; they may be bought or otherwise con- 
trolled at an expense quite trifling compared to the interests involved • 
but the law gives them importance. Congress has seen fit to require 
in most cases that three creditors shall join in order to make an invol- 
untary pétition efïective, and this provision may well hâve been in- 
serted in the law because Congress thought it inadvisable that one 
or two creditors, however important, should be permitted to put a 
debtor into bankruptcy against the wish of ail other creditors. Hère 
ail the considérable creditors but two appear to be opposed to the 
adjudication. 

Pétition dismissed, but without costs. 
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UNITED STATES v. NEELY. 
(Circuit Court, S. D. New York. November 23, 1903.) 

1. TJnited States — Ofpicers — Funds — Misappropriation — Amnbstt bt 
FoREiGN Government— Bffect. 

Act Cuban Cong. June 9, 1902, grantlng amnesty of crimes committed 
durlng the period of intervention by citizens of tbe United States, and 
providing that the courts shall discontinue pending proceedlngs against 
sucb citizens, and that the suprême tribunal shall send down and 
the judges of examination shall send up to the respective courts the 
dossiers relating to accused persons of said citizenship, applied only to 
the punlshment for crimes committed, and dld not bar an action by the 
United States against one of its officers, stationed in Cuba durlng mili- 
tary occupation thereof, to recover moneys belonging to the United 
States, mlsappropriated by such oiBcer. 

S. Samb— JuDiciAL Pboceedings in Foreign Countby— Bar— Détermination 
OF Question— Motion to Dismiss. 

In a civil action by the United States to recover money from one of 
Its oflBcers, which he was charged to hâve mlsappropriated while acting 
as such officer during the United States mllitary occupation of the Island 
of Cuba, whether a proceedlng In the Cuban courts to punlsh such of- 
ficer for such act, which was subsequently dismissed under the amnesty 
act, -was a bar to such action by the United States, would not be flnally 
determined on a motion to dismiss the action. 

Motion Made by Défendant for Dismissal of the Action or Leave 
to Serve Supplemental Answer. 

Henry L. Burnett, U. S. Atty., and Edward K. Jones, Sp. Asst. 
U. S. Atty. 

Nicoll, Anabelle & Lindsay, for défendant. 

LACOMBE, Circuit Judge. This is a common-law action to re- 
cover funds converted by the défendant while chief of Bureau of 
Finance of the Department of Posts of the Island of Cuba during 
the temporary occupation of that island by the military forces of 
the United States. At the time défendant was an officiai of the 
United States under the System of post offices, etc., established in 
the Island of Cuba by the United States during its temporary occu- 
pation of the same. 

The défendant, by answer, dénies the alleged conversion or em- 
bezzlement, but for the purposes of this motion the averments of the 
complaint must be taken as true. The légal title to the moneys 
which came into his hands during the performance of his officiai 
duties and which he embezzled was in the United States, and it is 
understood that no question is made on this motion as to the pro- 
priety of the institution of this action by the United States to recover 
the moneys from Neely. It is contended that certain proceedings 
which hâve taken place in the Island of Cuba subséquent to the mili- 
tary occupancy by the United States constitute a bar to the further 
maintenance of the action, and for that reason the défendant asks 
that it be dismissed. Such practice is altogether unusual, but the 
court is not prepared to say that it would not, in a proper case, find 
some such short method to avoid the delay and expense of a trial 
where there was no dispute as to the facts relied on, or the conclu- 
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sions of law to be drawn therefrom. It is contended that a certain 
act of amnesty which was passed by the Congress of the Republic 
of Cuba June 9, 1902, has extinguished ail civil liability on the part 
of Neely for the moneys which he converted to his own use. The 
act of amnesty reads as follows: 

"Section 1. Amnesty is granted of crimes commltted during the period of 
intervention by the citizens of the United States of America. 

"Art. 2. The courts shall, without further order, discontinue proceedings 
now pending against such citizens and for that purpose the Suprême 
Tribunal shall send down and the judges of examination shall send up to 
the respective courts the dossiers now under the cognizance relatlng to ac- 
cused persons of said citlzenship." 

It is difficult to understand by what process of reasoning a provi- 
sion as plain as this can be so construed as to transfer the title to 
property from the true owner to the thief who stole it. The cases 
referred to in the brief (U. S. v. Cullerton, 8 Biss. 171, Fed. Cas. 
No. 14,899, and U. S. v. McKee, 4 Dill. 128, Fed. Cas. No. 15,688) 
are not at ail in point, because in those cases the actions were not to 
recover moneys converted by the offender, but to enforce a pe- 
cuniary liability imposed upon such ofïender as punishment under 
a pénal statute. 

It is further contended that judicial proceedings in the courts of 
Cuba conétitute a bar to the further maintenance of this case. It 
appears that after the passage of the act of amnesty proceedings 
were taken under such act to secure the benefîts thereof to the de- 
fendant, and the final disposition of a certain case then pending 
against him was that "the présent action be immediately stayed ac- 
cording to the provisions of the first article of the said law," and 
that "ail the claims in the case are fuUy and freely released with a 
statement of the légal costs." Inspection of the record, however, 
shows that the proceeding in the courts of Cuba was a criminal one. 
The court of the first instance found that the défendant had com- 
mitted certain acts which constituted the crime of malversation of 
the postal funds, the punishment for said crime being imprisonment 
for not less than six months or more than ten years, or a fine equal 
in amount to the amount embezzled, or both; and it condemned 
the défendant as "guilty in the character of principal by direct par- 
ticipation of his acts," etc., "constituting the crime of malversa- 
tion of postal funds to thé penalty of ten years' imprisonment and a 
fine of $56,701.02." The action that was "stayed" was a criminal 
action, and the "case" the claims in which were fully and freely re- 
leased was a criminal' case in which it was claimed that défendant 
should be fined and imprisoned. Such a disposition of the criminal 
prosecution in. Cuba apparently has no efifect upon the action for 
conversion which is now before this court. 

This is a point, however, which should not be finally disposed of 
by an order upon motion. The question presented should be for- 
mally raised, and more fully considered at the trial, when proper 
exceptions and such disposition of them as shall then be made will 
insure a review of ail the questions by the appellate court. 

The motion to dismiss is denied, but consent is given to the filing 
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of the supplemental answer, which, however, will be without préju- 
dice to the date of issue, to the notices of trial heretofore served, 
and the position of the case on the trial calendar. 



KAILWAY SPEBD EEOOEDBR CO. v. CHICAGO PNETJMATIC TOOL CO. 

(Circuit Court, E. D. Pennsylvania. December 5, 1903.) 

No. 27. 

1. Corporations— CoNTBACTS— Execution— SiQNATUBB et Agent— Personal 

LlABILITT. 

Where a contract sued on stated that it was between D., of défend- 
ant tool Company, whose principal oflace and address was at Chicago, 
111., party of the flrst part, and plaintiff, party of the second part, and 
recited that whereas D. had acquired sole and exclusive right to manu- 
facture and seli a certain device, it was agreed that défendant should 
manufacture the same under certain stipulations, and the contract was 
Bigned by J. W. D., party of the first part, and plaintiff corporation, 
party of the second part, the contract was the Personal obligation of 
D., and not the obligation of défendant company, with which D. was 
connected. 

Stone & Stone, for plaintifï. 
John R. Bennett, for défendant. 

J. B. McPHERSON, District Judge. Looking at the plaintifif's 
statement alone — and the court cannot go outside the record upon 
the hearing of a demurrer — it is plain that the tool company does 
not appear to be a party to the contract sued upon. The writing 
is as follows : 

"This mémorandum of agreement, made and entered Into this 3rd day of 
January, A. D. 1901, by and between J. W. Duntley of the Chicago Pneii- 
matic Tool Company, whose principal office and address Is Chicago, Illinois, 
party of the flrst part, and the Eailway Speed Recorder Company, whose 
principal office and address is Kent, Ohio, party of the second part, Wit- 
nesseth: 

"Whereas, J. W. Duntley bas acquired the sole and exclusive right to 
manufacture and sell that certain device known as the 'Schmucker Rock 
Drill,' and 

"Whereas, the sald party of the flrst part Is desirous of having the said 
party of the second part manufacture for the account of the said party of 
the first part the drill above refened to, and 

"Whereas, to provide for the manufacture of said drill by said party of 
the second part it will necessitate certain additions to and changes in the 
plant of the said party of the second part, and 

"Whereas, the said party of the first part recognizes the necessity of large 
additional expenditures by the party of the second part in order to carry out 
this contract, 

"It is therefore agreed by and between the parties hereto as follows: 

"First: The Rallway Speed Recorder Company hereby agrées to manufac- 
ture the same; that the materials used in the construction of sald drills shall 
be in ail first class; and the construction of said drills to be in workmanlike 
manner, to meet the approval of the party of the first part. 

"Second: It is mutually understood and agreed by and between the parties 
hereto that the period of duration of this contract shall be one year from and 
after the first day of January, A. D. 1901, with the understandlng that the 
party of the first part will furnish orders to the party of the second part at 
a minimum of one hundred (100) drills per month. 
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^Thlrtl; The considération to be pald by the party of the flrst part for ead» 
and every one of sald drllls, to whlch considération the party of the sec- 
ond part bereby agrées, shall be based on the cost of manufacturing the flrst 
two hundred (200) drlUa, to irhich cost there îshall be added a manufacturer'» 
profit of not less than twenty-flve (25) per cent. 

"Terms of payment to be one-half (%) cash on ail goods shipped during 
prevlous month. Notes for ninety (90) days to be given for balance. 

"In witness whereof the parties hereto bave caused this agreement to be 
slgned In duplicate by thelr respective représentatives tliis 3rd day of January, 
1901, J. ,W. Duntley, 

"Party of the Flrst Part. 
"The Rallway Speed Recorder Co. 

"0. h. Howard, Prest 
"Party of the Second Part." 

This îs apparently the individual contract of J. W. Duntley, and 
not the contract of the tool company. There are no averments in 
the statement that connect the défendant with this agreement, and 
I cannot take up the letters and the assertions of fact contained in 
the hrief of plaintifiE's counsel for the purpose of inquiring whether 
a cause of action agaïnst the défendant could by possibility be es- 
tablished at the trial. The statement shows none, and for the prés- 
ent that is sufïîcient. In eflEect, I am asked by the plaintifï to ex- 
amine certain évidence, and to décide in advance of the trial whether 
the defendant's liabiUty under a contract made by another person in 
his own pâme has been prima facie made out. Manifestly, a court 
cannot be expected to advise the plaintifï concerning the strength 
of his case. This is the function of counsel. 

The demurrer is sustained. 



UNITED STATES V. SEVEN PACKAGES OF TEA. 

(District Court, B. D. New York. November 19, 1903.) 

1. Bbiztjbes—Staïutes—Constitutionality— Objections— EsTOPPBL. 

Where certain tea was seized on reimportation, the importer was not 
estopped to claim that the statute under which the seizure was made 
was unconstltutlonal, by reason of the fact that, on a former seizure of 
the tea on original importation under the same statute, he had given a 
bond to carry the tea out of the country, and not relmport it. 

William J. Youngs, U. S. Atty. (Thomas L Chatfield and Lloyd 
M. Howell, Asst. U. S. Attys., of counsel), 
James L. Bishop, for claimant. 

THOMAS, District Judge. The claimant's teas were seized un- 
der a statute which is unconstitutional, as he claims. The govern- 
nient contends that the claimant cannot urge the invalidity of the 
statute, because, upon a former seizure under the same act, he gave 
a bond for the payment of money, voidable if he carried the goods 
out of the country and did not reimport them. The statutes and rules 
made thereunder provide the machinery and assign the grounds of 
seizure. Everything was done pursuant to that act, and, if the act 
was invalid, every step taken by the government was invalid. The 
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importer did not waive the invalidity of the law. He was subjected 
to it, compelled by it, and, in the péril of being deprived of his prop- 
erty without due process of law, for the purpose of its destruction, 
he gave, as the only alternative, the bond which the statute's co- 
ercive provisions demanded. The présent action is not even on 
the bond, but to enforce a forfeiture at most, suspended upon a 
condition subséquent imposed upon an unwilling importer by the 
terms of the alleged invalid law. It is considered that the statute is 
valid, but that the claimant is not precluded from questioning its 
validity, because he was forced to submit to its exactions, or to the 
loss of his property. It is true that he could hâve refused to recog- 
nize it, and, by affirmative action on his part, sought compensation 
for the deprivation of it. But a sovereignty that exacts what is be- 
yond its power should not be permitted to plead an estoppel against 
onc who is enforced to bow for a time to an illégal exaction, al- 
though he could hâve defied it from the beginning. Void laws are 
not validated by measurable obédience to them. The claimant did 
not voluntarily seek any benefit from the law. The statute placed 
him' in a hazard, and commanded that he should extricate himself 
therefrom by agreeing to déport his goods, and not to reimport them. 
In the exigency cast upon him by a law alleged to be void, he, un- 
willing, was driven to give a bond against reimportation, which, if 
the law was void, the government had no ability to exact. The bond 
is for the payment of a sum of money, and is broken by the reim- 
portation of the goods. The importer lias broken a condition, not 
a covenant. Let the government, if it will, pursue a remedy for 
breach of condition. This it has not done. It seizes anew the 
goods under the direction of the statute. Hence the parties stand 
where they did before, each relying upon such authority as the law 
gives him. The breach of the bond does not validate the law. It 
does not stipulate that upon the breach the goods may be seized and 
destroyed. If a person arrested under a void law should give bail 
pursuant to the compulsory provisions of the law, he would not be 
estopped from denying the right to punish him under such law in 
case he were rearrested upon breach of the provisions of his bond. 
A person cannot be pilloried under a void law, and a bond con- 
ditioned for observing specified conduct extorted, and, upon breach 
of the condition, be lawfully pilloried again, upon the ground that 
he is estopped by his promise. The only question involved is the 
constittitionality of the statute. It is held to be valid, but no ques- 
tion of estoppel arises. Hence the claimant is not precluded upon 
such ground from reviewing the judgment in the Suprême Court in 
the first instance. 

The demurrer is overruled on the grounds stated. 
126 F.— 16 
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UNITED STATES V. MOt YOTJ et al. 

(District Court, N. D. New York. December 1, 1903.) 

Nos. 2666, 26T4. 

1. Chiubse Aliens— Depobtation— Natubb of Procebdino. 

,A proceedlng to expel or exclude alleps under the fédéral law Is civil, 
àiid not criminal, In its nature. 

2. Baiib— Evidence ci- Citizenship. 

Wbere, in a proceedlng for the exclusion of certain Cîhiuese aliens, the 
only évidence of citizenship ofiCered was certain unsatisfactory testlmony 
of one witness that he was an uncle of défendants, and that they were 
Ijpth born in San Francisco, and défendants refusedto be swora in their 
o'wn behalf, a flnding 'against the aliens' right to reraàin was not errone- 
ous'. 

Défendants were arrest^ at Malone, N. Y., August 17, 1903, where 
they had presented thepiselves to the fédéral authorities, claim- 
ing to hâve been born in the United States, and were returning from 
a visit to China. A hearing was subsequently had before Hon. F. 
J. Gray,, United States commissioner at Ogdensbuiig, N. Y. Both 
défendants were represented by counsel, and admitted they had corne 
into the United States from Canada, and were Chinese persons, not 
of the exempt class, 

H. E. Owen, Asst. U. S. Atty. 
James F. Akin, for défendants. 

RAY, District Judge. In support of défendants' contention that 
they were born in the United States, they produced one witness, 
Leong Fenn, a Chinese person, who swore that he was the uncle of 
défendants, and that they were both born in San Francisco. He 
identified défendants by photographs of them which are attached 
to the retum herein. It fUrther appears from this testimony that 
défendants were respéctively 12 and 14 years old when they left this 
country for China. At the conclusion of witness' testimony the Unit- 
ed States District Attbrriey requested défendants to take the stand, 
in order that he might question them as to their recollection of events 
during the time it was sworn they were in the United States. This 
they declined to do. The commissioner finds that their refusai to be 
sworn is a discrediting fact, and sentences them to déportation. 

A proceeding under our law to expel or exclude aliens is not a 
criminal prosecution orproeeeding. Fong Yue Ting v. United States, 
149 U. S. 730, 13 Slip. Ct. 1016, 37 L. Ed. 905; U. S. V. Lee Huen 
(D. C.) 1 18 Fed., at page 456. This court has held (U. S. v. Lee 
Huen, supra) : 

"If défendants fail to glVe testimony in their bwn behalf, and explain 
doubtful matters peculiarly within their own knowledge in thèse déportation 
cases, * • ♦ such fact may be considered by the court or commissioner." 

This court has many times observed in similar cases that the stereo- 
typed testimony of a single witness, such as is hère ofifered, is so un- 

1 2. Citizenship of Chinese, see notes to Gee Fook Sing v. United States, 1 
C. C. A. 212; Lee Sing Far v. Same, 85 C. 0. A. 332. 



N. K. FAIEBANK8 CO. V. DUNN. 227 

satisfactory as to justify a commissioner in regarding ît with grave 
suspicion. If, now, défendants refuse to testify, and thus explain and 
corroborate, it would seem that the commissioner had a right, in the 
fair exercise of judicial discrétion, to hold tliat défendants had not 
proved to his satisfaction their right to remain in the United States. 
This is especially true when, as hère, the évidence of the single wit- 
ness is not of a convincing nature. This court does not believe the 
witness knew anything about the birth of the défendants, and will 
not hold, as matter of law, the commissioner should hâve cred- 
ited what the court will not and does not crédit. 
Judgment and order of déportation alfirmed. 



N. K. FAIEBANKS CO. v. DUNN. 

(Circuit Court, N. D. New York. November 17, 1903.) 

1. Unfair Compbtitiok— Substitcting Difpebekt Article fob That Called 
roR. 

A merchant filling orders from customers for an article advertised by 
the manufacturer, and well known by its trade name, with a différent 
and inferior article, is chargeable with unfair trade, and may be en- 
joined at suit of the manufacturer. 

In Equity. On motion for preliminary injunction. 

This is an application for an injunction pendente lite restraining 
the défendant, his servants, etc., from directly or indirectly selling 
or delivering, or ofïering to sell or deliver, as Gold Dust, or when 
Gold Dust is ordered or asked for, that which is not Gold Dust and 
the product of the complainant known as Gold Dust. 

Archibald Cox, for complainant. 
D. F. Searle, for défendant. 

RAY, District Judge. The papers in this case show, and the court 
finds, that the complainant has a product known as Gold Dust, and 
has a valid registered trade-mark "Gold Dust," which has been gen- 
erally acquiesced in and also adjudicated in favor of the complainant. 
The class of merchandise to which this trade-mark is appropriated 
is cleansing and polishing préparations, and the particular descrip- 
tion of goods comprised in such class, on which said corporation 
uses said trade-mark, is détergent and washing powders. This 
trade-mark has been used continuously by said corporation in its 
business since June S, 1887. Gold Dust is a useful article, and has 
met and meets with a large sale, and this trade-mark is of great value 
to the complainant. The words "Gold Dust" hâve become invested 
with a particular and a secondary meaning, as indicating and desig- 
nating a washing powder made and sold by the complainant. 

The défendant, John F. Dunn, is conducting and transacting the 
business of a grocer at Little Falls, Rome, and Utica, in the state 

; î 1. Unfair compétition, see notes to Scheuer Y. Muller, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 0. G. A. 376. 
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of New York. In his said business he has advertised Gold Dust, 
and has advertised to sell the same at a les s price than the same can 
be obtained and sold for at a profit in the market. Having so ad- 
vertised Gold Dust, the défendant has on several occasions know- 
ingly and willfully and fraudulently handed out and delivered to 
his customers who called for Gold Dust, and who desired to pur- 
chase Gold Dust, and who expected they were purchasing and ob- 
taining Gold Dust, another and inferior article known as Bufïalo, 
and in so doing has not only imposed upon and defraudèd purchasers 
to their damage and injury, but has injured the complainant. 

The défendant claims that he was ignorant of this act, but the 
court cannot so find. The défendant claims that he has had no pur- 
pose to deliver to customers the soap powder Bufïalo when Gold 
Dust has been called for. The court is not satisfied that such is the 
f act. 

The acts complained of are unlawful. The défendant has no right 
to deliver Bufïalo when the customer calls for Gold Dust. The cus- 
tomer has the right to receive Gold Dust when he calls for it, and 
the seller purports to fiU his order, without taking pains to exam- 
ine the package delivered, and he is defraudèd if an inferior article 
is substituted, even if the package bears a label showing it to be 
Bufïalo, and not Gold Dust. 

The customer at a grocery is not compelled to inspect every pack- 
age called for to see that he gets what he orders. He has the right 
to assume that he gets what he orders. The merchant, by assuming 
to fill the order, reprèsents that the goods put up and delivered are 
those ordered. The law is too well settled on this subject to re- 
quire extended quotation. The manufacturer of an article placed up- 
on the market for sale has the right to demand of the dealer who pur- 
ports and advertises to sell it that he deliver his product when called 
for by the customer. 

The injunction pendente lite is granted, and will issue. 



EUSSIA CEMENT CO. v. FRATJENHAE et al. 

(Circuit Court, S. D. New York. December 2, 1903.) 

1. Tbade- Marks and Tradk-Nambs — Unlawful Compétition — Names ov 
Articles— KiGHT to Use. 

Where plalntiff, who was the owner of a trade-name "Le Page's," 
whlch it attaehed to glue manufactured by It of high grades, sold to 
défendants without restriction glue of a lower grade in quantities, whlch 
défendants bottled in small quantities, and labeled "Le Page's Glue," 
such use of the name "Le Page's" did not constitute unlawful compéti- 
tion. 

In Equity. 

John Dane, Jr., for plaîntifT. 

Ralph Nathan, for défendants. 

T 1. Unfair compétition, see notes to Scheuer t. Muller, 20 C. 0. A. 166; 
Lare v. Harper & Bros., 30 C. C. A. 376. 
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WHEELER, District Judge. The plaintif! is an owner of a trade- 
name, "Le Page's," used in connection with the manufacture and 
sale of glue. The défendants hâve bought glue in quantities of the 
plaintifif and bottled it in small quantities and labeled it as "Le 
Page's Glue," made by them. The plaintifï allèges that it uses this 
trade-name only upon higher grades of glue, and that the défend- 
ants deceive the public, and injure them in their business, by using 
the name upon the lower grades of glue so procured of the plaintiff 
and bottled by the défendants. This use of that name does not in 
any sensé or term tend to show that the product dealt in by the 
défendants did not originate with the plaintifï, but rather tends to 
show that it did. The défendants, therefore, by the use made of 
this trade-name, hâve not misrepresented the origin of the goods. 
VVhen the plaintifï sold the glue to the défendants in large quanti- 
ties, the eflfect of the sale was to invest the défendants with the title 
to the article, and with the right to divide it into small packages, 
as it might see fît, and sell the same as originating from the plain- 
tifï, according to the fact. There was no réservation to the plaintifï, 
or any limitation upon this right of the défendants, nor any require- 
ment of them that they should label it or the bottle in any particular 
way, nor any notice to them that it was not to be divided, labeled, 
and sold in any manner that would not involve the plaintifï con- 
trary to the truth. If any damage has accrued to the plaintifï, it is 
in conséquence of its permitting its production to go into the hands 
of the défendants with thèse unlimited rights. The foundation of 
the suit, as one for unfair or unlawful compétition, fails. 

Bill dismissed. 



THE WILDOROFT. 

(District Court, E. D. Pennsylvania. December 5, 1903.) 

No. 32. 

Motion for Reargument. Motion denied. 
For former opinion, see 124 Fed. 631. 

Horace L. Cheyney, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. A reargument of this case 
(which is reported in 124 Fed., at page 631) is asked on the ground 
that by a récent décision (Martin v. The Southwark, 24 Sup. Ct. I, 

48 L. Ed. ), in which an opinion was delivered on October 19, 

1903, the Suprême Court of the United States has laid down a rule 
concerning the burden of proof that is inconsistent with the findings 
of this court in the case now under considération. The rule referred 
to is well known. It casts upon the ship the burden of proving sea- 
worthiness at the time of sailing, and the point decided in The South- 
wark is that the rule was not modified by a certain stipulation in the 
bill of lading that was then before the court. The courts below had 
decided otherwise. In the présent case it will be found, I think. 
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that thé proper rule was applied, and that the Wildcroft was requîred 
to carry the burden of proving how the injury to hèr cargo was donc. 
I quote from the opinion, on page 636 : 

"The Ubelant asks me to say that a presumption of négligence arises from 
the fact that at the end of a voyage merchandise that has been received by 
a carrier in good condition for safe conveyance is found to be damaged, and 
that the t)urden of proof Is upon the carrier to explaln the cause of the in- 
jury, upon penalty of being held liable if he Is unable to clear his skirts of 
fault. No doubt this proposition Is sound, and does net need the support of 
authority; but it does net establlsh tbe libelant's right to a decree In the prés- 
ent case, for the plain reason that the sliip accepted the burden of proof, 
and has satîsf actorily shown ho'w' the sugar in the bottom of the two holds 
came to bè Injured by fresh water." 

This se;ems to me to be strictiy consistent with the rule laid down 
in the case of The Southwark,, and I do not see, therefore, any reason 
for a reargument of the présent case. 

The motion is refused, and a final decree is directed to be entered. 



BOIAKOSKY V. PHILADELPHIA & R. RY. CO. 

: (Ûircuit Court, E. D. Penhsylvania. December 5, 1903.) 

■ No. 46. 

1. NoNsuiT— Pailurk to Provb— -Surprise— New Trtal. 

Where, In an action for Injuries In the opération of a street railway, 
plaintiff was nonsuited for f ailure to prove that défendant controUed 
or opèrated the railway, a new trial will not be granted on the ground 
that plain tiff's counsel was ' surpçised by the défense of défendants 
want of control, on a statement of plalntifC's counsel only that he be- 
lieved he would be able to produce such évidence on a new trial, as 
agalnst the positive assertion of défendants counsel that no such évi- 
dence existed. 

S. M. Israeli, for plaintifï. 
Gavin W'. Hart, for défendant. 

J. B. McPHERSON, District Judge. The plaintifï was nonsuited 
because he failed to prove that the défendant was controlling or 
operating the street railway' Upoii which the accident happened, and 
a new trial is now asked for on the ground that plaintiff 's counsel 
had some reason to be surprised when this défense was set up. The 
question of surprise need not be considered. The difficulty in the 
way of granting the présent motion is that, so far as appears, a 
second trial would probably find the plaintiff in the same situation 
as at the fîrst. No depositiori-^-not even an ex parte afifidavit — is laid 
bef ore the court from which an inf erence might be drawn that the 
necessary prôof is likely to be îorthcoming ; and with commendable 
frankness the plaintiff 's counsel declared that he could not go further 
than to say that he believed he would be able to produce the évi- 
dence required. His mère belief is so plainly insufficient that it 
does not call for discussion, especially as it is met by a positive as- 
sertion from defendant's counsel that no such évidence exists. Upon 
such a motion as this some degree of proof is indispensable. 

A new trial, is refused. 
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In re LBA et al. 

(District Court, D. Oregon. October 26, 1903.) 

1. Aliens— Déportation— ExcLusiVENBss of Executive Authoritt. 

By section 21, Act Mardi 3, 1903 (32 Stat. 1218, c. .1012 [U. S. Comp. 
St. Supp. 1903, p. 180]), autliorlty Is conferred on the Secretary of the 
Treasury, wlien satisfied that an alien bas been found in the United 
States In violation of said act, to cause sucli alien to be arrested and re- 
tumed to the country whence he came at any time within three years 
after landing in this country; and an alien who is subject to such dé- 
portation, and who has been taken into custody for that purpose, 
cannot be discharged by a court on a writ of habeas corpus, notwith- 
standing any illegallty in the proceedings. 

Habeas Corpus. On demurrers to returns to writ. 

James Gleason, for petitioners. 
John H. Hall, U. S. Atty. 

BELLINGER, District Judge. The petitioners allège that on 
about the 20th of September, 1903, a man named Lavin, and another 
whose name is to them unknown, forcibly took the petitioners by a 
pretended arrest, and conveyed them to the Home of the Good Shep- 
herd, and placed them in charge of the superioress of that institu- 
tion, where they hâve since remained; that ever since such im- 
prisonment the petitioners hâve not been permitted to sec any of their 
friends nor to communicate with any person ; that the persons mak- 
ing such arrest exacted a promise from said superioress that upon 
no condition were the petitioners to be allowed to see or communi- 
cate with any person, and that petitioners' attorney has, in consé- 
quence of such pledge, not been permitted to see or communicate 
with them. The return made to this pétition is by Wm. B. Estelle, 
United States immigrant inspector. It does not deny the averments 
contained in the pétition. In justification of the arrest and impris- 
onment complained of, it is alleged that about the I7th day of No- 
vember, 1902, Victoria Gautier landed at the city of New York, and 
about August i, 1903, Louise Lea landed at the sanie port, as immi- 
grants from the Republic of France ; that they were at the time pros- 
titutes, and came to the United States for the purpose of plying their 
vocation as such; that they came to Portland, where they were, at 
the time of their arrest, living in houses of prostitution ; that they 
were interrogated by the inspectors charged with the duty of inves^ 
tigating such cases, and testified that they were prostitutes ; that 
they declined to give the names of any witnesses in their behalf ; that 
the testimony of the women who were conducting such houses was 
also taken ; that ail such testimony was. taken under oath, and re- 
duced to writing, and was forwarded to Frank P. Sargent, commis- 
sioner gênerai of immigration, at Washington, D. C.; that thereaft- 
er, on the 6th day of October, 1903, George Bruce Cortelyou, secre- 
tary of commerce and labor, being satisfied that the petitioners were 
unlawfully landed in the United States, duly issued a warrant for their 
déportation, a copy of which warrant is attached to and made a part 
of Ihe return. 
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The warrant of transportation issued by the Secretary ol Commerce 
and Labor in one of the cases recites that the commissioner has be- 
come satisfied from proofs submitted that Victoria Gautier, who 
landed at the port of New York on the lyth day of November, 1902, 
came into this county contrary to the prohibition of the act of Con- 
gress approved March 3, 1903 (chapter 1012, 32 Stat. 1214 [U. S. 
Comp. Supp. 1903, p. 172]). The récital is therefore to the effect that 
Victoria Gautier came into the TJnited States contrary to the prohi- 
bition of an act passed the year following that of her coming. Prier 
to the act of 1903 prostitutes not imported might lawfully corne into 
the country. There was prohibition as to îmported prostitutes, and 
their importation was made a crime ; but there is no claim that either 
of the petitioners was imported into the country. The petitioner 
Louise Lea came into the country in August last, and, upon the facts 
alleged in the return, is within the prohibition of the act of 1903. 
Section 20 (3 Stat. 1218 [U. S. Comp. St. Supp. 1903, p. 180]) of 
that act provides that any alien who shall corne into the United States 
in violation of law shall be deported as hereinafter provided at any 
time within two years after arrivai. Section 21 provides that, in case 
the Secretary of the Treasury shall be satisfied that an alien has been 
found in the United States in violation of this act, he shall cause such 
alien, within three years after landing or entry therein, to be taken 
into custody and returned to the country whence he came, as provided 
in section 20 of this act. There is no other provision for the déporta- 
tion of persons found in the country in violation of the law under 
which this petitioner is held. 

By an act approved October 19, 1888 (chapter 1210, 25 Stat. 566 
[U. S. Comp. St. 1901, p. 1294]), Congress provided for the déporta- 
tion by the Secretary ofthe Treasury of persons found in the country 
in violation of the law of 1887 (Act Feb. 23, 1887, c. 220, 24 Stat. 
415 [U. S. Comp. St. 1901, p. 1292]). This was the first provision of 
law authorizing the déportation of immigrants found in the country. 
That provision was substantially like section 21 of the act of 1903. In 
1891 Congress, by an act in amendment of prior laws on the subject, 
enacted that any alien who shall corne into the United States in vio- 
lation of law may be returned at the expense of those bringing him 
hère, as by law provided, etc. (Act March 3, 1891, c. 551, 26 Stat. 
1084 [U. S. Comp. St. 1901, p. 1294]). 

The Circuit Court of Appeals for this Circuit, in United States 
V. Yamasaka, 100 Fed. 406, 40 C. C. A. 454, decided that the phrase, 
"as by law provided," in the act of 1891, has the efïect of incorporat- 
ing into that act the provisions of the act of 1888, by which the Sec- 
retary of the Treasury is authorized to déport persons unlawfully in 
the country ; and upon this conclusion it is decided that the further 
provision of the act of 1891, conferring upon immigration ofïicers 
power to administer oaths and take and consider testimony touching 
the right of immigrants to enter the United States, confers upon the 
Secretary of the Treasury the authority to act by and through the 
immigration officers, who are under his control, and to arrest and re- 
turn to the country whence he came, within one year after landing, 
any alien who has, or who is deemed by law to hâve, landed in the 
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United States in violation of that statute. In other words, it îs held 
that immigration officers, who are empowered by the act of 1891 to 
take testimony touching the right of aliens upon their arrivai in a 
port of the United States to land, are, in virtue of that authority and 
of their control by the Secretary of the Treasury, authorized to ex- 
ercise the authority conferred on the Secretary of the Treasury by the 
act of 1888 to déport persons who are found unlawfully in the coun- 
try. Hère, as aiready stated, the only authority to déport is that con- 
ferred upon the Secretary of the Treasury. The attempted déporta- 
tion is by the Secretary of Commerce and Labor, under whose con- 
trol and direction the ofïîcers of immigration are placed by the act 
creating that bureau. While the act of 1903 authorized the Secretary 
of the Treasury to déport persons found unlawfully in the country, 
the authority to détermine the right of aliens to land is vested in a 
board of spécial inquiry, consisting of three members selected from 
immigrant officiais with the approval of the Secretary of the Treas- 
ury. Where there are not three immigrant inspectors, the Secretary 
of the Treasury may, on the recommendation of the Commissioner 
General of Immigration, designate other United States officiais for 
service. ; 

An orderly form of proceeding before such board is prescribed, hav- 
ing regard to the rights of the alien applying to land, and a right of 
appeal is provided for. If the authority to déport aliens found in this 
country belongs to the immigration officers of the government, such 
authority should devolve upon the board specially charged with the 
duty of determining the right to land. It cannot be supposed that 
Congress was more mindful of the right of an alien seeking to land 
than of a person domiciled in the country whose déportation may be 
attempted. In the présent cases the petitioners were arrested by an 
officer whose résidence is in Seattle, and whose word was his warrant. 
Immediately upon the arrest the petitioners were required to take an 
oath and to testify against themselves. Ignorant of their rights — 
if persons arrested for déportation can be said to hâve rights — with 
little knowledge of the English language, without opportunity to seek 
the advice of friends or consult an attorney, they were hurried to the 
Home of the Good Shepherd, where they were, until brought into 
court on this writ, closely guarded, under an injunction to their keep- 
ers not to allow them to see or communicate with any one. In the 
meantime the officers making the arrest forwarded to the Commis- 
sioner of Immigration a report intended as the basis for a warrant of 
déportation. It was a report which, reaching the Secretary of Com- 
merce and Labor through the channel of the Commissioner of Immi- 
gration, should satisfy that officer that the accused were unlawfully 
in the country. 

The accused hâve not seen that report. The proceeding was ex 
parte, summary, and presumably secret. There is no presumption 
against the good faith of the officers who conducted thèse proceed- 
ings. The methods employed, however, leave the person attacked 
at the mercy of the inspector, who is accuser, arresting officer, prose- 
cutor, Judge, and jailer. By this method a citizen may be arrested and 
summarily committed and kept a close prisoner while the warrant 
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for his iSeportatiom-is beîng' procured. He hâs no opportunity to ap- 
peal, or to pétition the courts for a writ of habeas corpus. The ex- 
ercise of this authority may not be restricted to aliens. It applies 
to any person that the inspéctor décides is an alien. But notwith- 
standing ail this, the décisions cited by the respondent are to the 
efifect that the political department of the government is charged with 
the duty, riot' only of decidihg who may corne into the country, but 
who may remain in it, and that department may make its own ruies 
and régulations respecting the manner in which its authority is to 
be exercised, and that its proceeding, of whatever character or how- 
ever conducted, is due process of law. 

I am of the opinion that the authority to déport in cases like thèse 
is vested in the Secretary of the Treasury. But upon the authority of 
the United States' v. Yarnasaka, loo Fed. 406, 40 C. C. A. 454, and 
In re Lifîeri (D. C.) 52 Fed. 293, he may exercise that authority by 
approving what has been done. In any event, upon the facts alleged 
in the return, the petitioner Louise Lea is liable to déportation, by 
the authority of the Secretary of the Treasury, through the agency of 
the board of spécial inquiry referred to or otherwise, and because of 
that fact, and notwithstanding the illégal character of the proceed- 
ings relied upon to justify her détention, I am impelled to dismiss 
the pétition as to her, which I do with reluctance. 

The demurrer to the return in the case of the petitioner Gautier is 
sustained, and said petitioner is discharged from custody. 



In re LEA. 

PiStrIct Court, D. Oregon. November 11, 1903.) 

No, 4,714. 

1. Aliens— Déportation — Act March 3, 1903. 

The autbority conferred oi> the Secretary of , the Treasury by section 
21, Act March 3, 1903 (32 Stat. 1218, c. 1012 [U. S. Comp. St. Supp. 1903, 
p. 180]), tb cause the déportation of aliens fpund In the tJnlted States 
m violation of sald àct; does not extend to alleûs who entered the coun- 
try b^fote Its passage; aad when their entry was lawful, and the ques- 
tion 6f jbhe time of the entry of an alIen arrested and held for dé- 
portation thereunder Is one involving the jurisdlction of the offlcers as- 
siiming to exercise such authority, and may be inquired Into by a court 
on a writ of habeas corpûs; 
^ ■■■ ï ■. 
Habeas Corpus. Hearing on writ, return, and replication. 

James Gleason, for petitioner. 
John H. 'Hall, U. S. Atty. 

BELLINGER, District Judge. This case was recently heard in 
this court on a demurrer to the return made to the writ by the United 
States immigrant inspéctor for this district, and the court, although 
of the opinion that the proceedings and warrant relied upon to jus- 
tify the pétitioner's imprisonment are unauthorized, overruled the 
demurrer for the reason that, upon the facts alleged, the petitioner 
was liable to déportation under the act of March 3, 1903 (chapter 
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1012, 32 Stat. 1214 [U. S. Comp. St. Supp. 1903, p. 172]), in a proper 
proceeding to that end. Thereupon the petitioner replied to the re- 
turn, denying the facts so alleged. Upon the issues thus presented 
the testimony of the petitioner in her own behalf, and that of the 
two interpreters in behalf of the immigrant inspector, ha§, been taken. 

From the testimony of the interpreters, it appears that an in- 
spector named Lavin, with Mr. Petrain, an attorney by profession, 
who acted as interpréter, went to a house of prostitution in this city 
where the petitioner was living, and represented to her that Lavin 
was looking for some girls that had corne from Seattle, and inquired 
of her if she knew any such girls. Incidentally she was asked when 
she came to Portland. Mr. Petrain's recollection is that she said 
she had been hère about three weeks, and that in answer to another 
question she stated that she arrived in New York in the early part of 
July of this year. This is according to the recollection of the wit- 
ness, who says that he will not be positive as to such statement. 
Later in the day the petitioner was arrested by two policemen, and 
taken to the city jail, where her jewelry and pocketbook were taken 
from her. On the same day she was taken from the jail to the con- 
vent of the Good Shepherd, and from the latter place she was again 
returned to the jail, where she remained until 7 or 8 o'clock in the 
evening, when she was again taken to the couvent, accompanied by 
Lavin and Mr. Petrain. Thèse repeated visits to the jail were ob- 
viously intended to give force to the threats made to the petitioner 
in the interrogation that foUowed. Upon her return to the convent, 
with no one présent but Lavin and Petrain, she was asked to be 
sworn on a crucifix. She refused. She was informed that she would 
hâve to be put under oath. She finally permitted herself to be 
sworn, but not on the crucifix. The examination lasted probably 
an hour. "Nothing was explained to her." She was not informed 
that she could call witnesses, or could hâve an attorney, or that she 
had any rights. Her statements as interpreted were reduced to 
writing by Lavin. This writing she refused at first to sign. Later, 
under pressure, she signed it. She had refused to answer many of 
the questions asked of her. She was threatened with différent kinds 
of penalties — ^that she would hâve to remain in custody until she 
complied with the requests made of her to testify, and that if she 
did not answer correctly she would be sent to the penitentiary. The 
interpréter, in answer to a question, says, "It was a hard proceed- 
ing." He had read of such things as having occurred in the Middle 
Ages. Some two or three weeks later the petitioner, still being a 
prisoner at the convent, was subjected to a second interrogation, 
with another interpréter, who testifies that this investigation "must 
hâve taken a couple of hours, probably." The character of this pro- 
ceeding, and its resuit, did not diiïer materially from that already had. 

If the petitioner came to the United States in January of the prés- 
ent year, as she testifies, she is not within the provisions of the act 
of March 3, 1903. It is only by this act that it is made unlawful for 
women of her class not imported to enter the United States. The 
question as to whether she belongs to a class whose présence in the 
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country îs unlawful has been committed to the political department 
of the government, and if her right depended solely on that question 
I should décline to consider her case further, since, notwithstanding 
the illégal proceeding under which she is held, she would still be 
liable to deoprtation. , But, assuming that she belongs to a class of 
aliens not permitted by the act of 1903 to remain in the country, 
the question as to whether she was residing in the country at the 
time the law was passed is, in my opinion, like the question of alien- 
age, one that involves the jurisdiction of the ofïicers authorized by 
that law to déport aliens. If the petitioner is not within the opéra- 
tion of the law, she is not answerable to the authority conferred by 
it upon the administrative department of the government. Her 
rights in such a case are like those of a citizen. It will not be con- 
tended that a person claiming to be a citizen is concluded by the dé- 
cision of the immigration officers that he is an alien. The petitioner 
iesttfies that she arrived in New York during last January. There 
is nothing to the contrary of this statement except the statement of 
Interpréter Petrain, who testifies that when he fîrst saw the peti- 
tioner at the Paris House she stated, according to his recollection, 
and he will not be positive, that she came to the United States in 
the early part of July of this year. While undergoing cross-exam- 
ination on this hearing, the petitioner testified as foUows : 

"Q. Did you not then state that you had corne from France to the United 
States in the mpnth of July, 1903? A. She told them she came about the 
last part of July or the ftrst part of August. But she dldn't know those 
people well; she says she dldn't Uke to answer them. Q. Bid she not say 
there, at that time and place, that she came from France to the United 
States in the month of July, 1903? A. She told them she came to Portland 
about the last part of July or the flrst part of August Q. Tell her to an- 
swer the question, If she dldn't tell Mr. Lavin in the présence of Mr. Petrain, 
at the Paris House, in this citjr, that she came to the United States from 
France In July, 1903. A. That is false, she says; she didn't say that." 

From this t€Stimony itappears that the witness did not at the fîrst 
distinguish between coming to the United States and coming to Port- 
land, or to "this country," by which she meant Portland. She says 
now, in answer to the first question above quoted, explaining the 
statement attributed to her by the interpréter, that she told them 
slie came about the last part of July or the first part of August, 
and when the same question is (epeated in the next interrogatory 
answers that she told them, she came to Portland about the last 
part of July or the first part of August. The second answer ex- 
plains the first, and makes it altogether reasonable to suppose that 
when answering the interpréter, as when answering the attorney 
for the United States on the hearing, she understood the question 
asked to refer to the time of, her arrivai in this state. In view of 
this testimojiy, the statement attributed to her, and relied upon to 
bring her within the .purview of thè act of 1903, is not worth con- 
sidering, and it is againat public poUçy that statements so procured 
should be given any efïect in any place where justice is administered. 
No person's rights ought to be unfavorably affected by such testi- 
mony as this. In this state of the case, it must be presumed that 
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the witness testifies truthfully when she says that she came to New 
York in January of this year, and, if so, no question can arise affect- 
ing her, under the act referred to. 

The petitioner is entitled to be discharged from the custody in 
which she is held; and it is so ordered. 



HUNTINGTON et al. v. PINXET et al. 

(Carcuit Court, N. D. Califomla. November 23, 1903.) 

No. 13,381. 

L FEDERAL Courts — Jurisdiction. 

A fédéral court bas no jurisdiction of a suit removed from the state 
court unless the jurisdictional faets appear on the face of the pleadings 
to hâve existed at the tlme the suit was commenced as well as at the 
lime of the flling of the pétition for removal. 
2, Samb — JoiNDER op Dépendants. 

Where an action agalnst several défendants Is sought to be removed 
to the fédéral court, ail the défendants should join in the pétition. 
8. Same — Rearrangbment dp Parties. 

Where a suit to quiet title to a mine was brought against several 
défendants, and only two of them jolned In a pétition to remove the cause 
to the fédéral court for diversity of citizenship, and the failure of the 
other défendants to join was sought to be obviated by a rearrangement 
of parties according to their alleged adverse interests, but such rear- 
rangement did not extend to ail of the défendants, the citizenship of one 
not being stated, and the want of interest and the citizenship of the 
heirs of certain deceased défendants were not disclosed, the defect of 
misjoinder of the défendants was fatal. 

John H. Miller, for plaintiffs. 
A. H. Ricketts, for défendants. 

MORROW, Circuit Judge. This is a suit to quiet title brought 
by the plaintiffs in the state court for the county of Sonoma against 
31 défendants, and removed to this court upon the pétition of two of 
the défendants, on the ground of the diverse citizenship of the parties. 
The plaintiffs now move to remand the cause, on the ground that 
the jurisdictional facts do not appear in either the record or the 
pétition for removal. 

To warrant a fédéral court to take jurisdiction of a cause sought 
to be removed from a state court on the ground of diverse citizen- 
ship, there must be a civil suit at law or in equity "in which there 
shall be a controversy between citizens of différent states," or "a 
controversy between citizens of a state and foreign states, citizens, 
or subjects" (Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. 
St. 1901, p. 508]), and the amount in dispute must exceed $2,000, 
exclusive of interest and costs. Thèse jurisdictional facts must ap- 
pear upon the face of the pleadings to hâve existed at the time the 
suit was commenced as well as at the time of the filing of the péti- 
tion for removal. Craswell v. Bélanger, 56 Fed. 529, 6 C. C. A. i ; 

y 2. See Removal of Causes, vol. 42, Cent. Dig. § 90. 
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Gibson;V. Bruce, io8 U, S. 561, 2 Sup. Ct. 873, 27 h. Ed. 825. The 

pétition for removal should State the facts which warrant the re- 
moval in positive and spécifie terms, the citizenship and résidence 
of each pt the parties should be alleged, and ail the défendants should 
join in the pétition. Thompson v. Chicago, etc., Ry. Co. (C. C.) 60 
Fed. 773; Wilson v. Oswego Township, 151 U. S. 56, 14 Sup. Ct. 
259, 38 L. Ed. 70. 

The only allégations of citizenship occurring in the complaint are 
that the plaintiff Carr Realty Company is a corporation organized 
under the laws of California, and that the défendant Socrates Quick- 
silver Miiiés prétends to be a corporation created under the laws of 
Nevada. Diverse citizenship does not, therefore, appear from this 
pleading. The défendants W. H. Humphrey individually, George 
M. Pinney, H. S. Smith, and A. H. Ricketts filed answers in the 
cause, disclaiming any interest or estate in the property described 
in the complaint. The pétition for removal wâs filed only by George 
M. Pinney, Jr., and the Socrates Quicksilver Mines, a corporation, 
no other défendants uniting in the pétition. This defect is sought 
to be overcome or remedied by a rearrangement of the parties, 
by which it is claimed a case is presented with citizens of différent 
States opposed to each other. The allégations of the pétition in 
this regard are that thé défendant George M. Pinney, Jr., at the 
time the suit was begun, was a citizen of New York, that the de- 
fendant Socrates Quicksilver , Mines was at said time a citizen of 
Nevada, and that each of the plaintifïs was a citizen of California. 
It is alleged that certain of the défendants had transferred their 
right, title, and interest in the prpperty in controyersy to the de- 
fendant Socrates Quicksilver Mines long prior to the institution 
of the suit. It is further alleged that certain other défendants had 
died before the suit was begun, but it is not stated whether their heirs 
or administrators now claim any interest in the property in ques- 
tion. It is then alleged that the remaining défendants (naraing 
them) are adverse in interest to the petitioners, "and that there- 
fore the case presented, when the parties are arrayed on différent 
sides of the matter in dispute according to the actual facts, shows 
George M. Pifiney, Jr., a citizen of the state of New York, and Socra- 
tes Quicksilver Mines, a citizen of the state of Nevada, on one side, 
and adverse to plaintifïs," and the défendants last mentioned, "each 
and ail of them, both plaintifïs and défendants, citizens of the state 
of California, on the other side, and adverse to your petitioners." 

Thèse allégations do not set forth a çontroversy entirely between 
citizens of différent states. The rearrangement of the parties, even 
if a proper one, does not extend to ail the parties. The citizenship 
of one défendant, Alice Lane, is not stated at ail, and the mère 
statement that certain défendants are dead does not withdraw such 
claims as they may hâve had against the property in çontroversy 
from the suit, or remove the necessity of disclosing their citizenship, 
or the citizenship of the présent représentatives of their interests. 
The rearràngement of parties being insufficient, then, the defect of 
nonjoinder of ail the défendants in the pétition for removal is fatal, 
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the allégations of the complaint not stating a separable controversy, 
and there being no allégation in the pétition that a separable con- 
troversy exists. 

The pétition is also insufficient in regard to the amount in con- 
troversy, in that the value of the interests of the petitioners at the 
time of filing the pétition only is stated, and not the value of such 
interests at the time the suit was commenced. This court is not 
permitted to take jurisdiction of a cause upon presumptive mat- 
ters, but the jurisdictional facts must clearly and fuUy appear upon 
the record when the jurisdiction is sought. Turner v. Bank of North 
America, 4 Dali. 8, i L. Ed. 718. 

The motion to remand the cause is granted. 



DOUGHERTY et al. v. ATOHISON, T. & S. F. R. CO. et al. 

(Circuit Court, N. D. California. November 23, 1903.) 

No. 13,377. 

1. Eemoval of CAnsES— Citizbnship— Concorring Négligence. 

Wliere, in an action for injuries to a passenger against the railroad 
Company and the conductor of the train, the plaintiff and the conductor 
were citizens of the same state, but the citizenship of the railroad was 
diverse, and the complaint eharged the railroad company with négli- 
gence in accepting and carrying an insahe person as a passenger with- 
out effective protection, and eharged the conductor with négligence in 
failing to restrain such person so as to prevent assaults whlch he com- 
mitted on plaintiff, the négligence of both défendants was concurrent, 
and the complaint did not présent a separable controversy, so as to en- 
title the railroad company to remove the cause to the fédéral court. 

On Motion to Remand Cause. 

Sullivan & Sullivan and Charles M. Cassin, for plaintififs. 
C. N. Sterry, for défendant Atchison, T. & S. F. R. Co. 

MORROW, Circuit Judge. This action was brought in the state 
court, in Santa Cruz county, to recover $50,000 damages, alleged to 
hâve been sustained by the plaintififs by reason of personal injuries 
resulting to the plaintifif Angelina B. Dougherty, when a passenger 
on a train of the défendant railway company, through the assaults of 
an insane person who was a passenger upon the same train without 
any guardian in attendance. The plaintiiïs are citizens of California. 
The défendant railway company is a citizen of Kansas. The citizen- 
ship of the défendant John Doe is not stated, but he is described as 
the conductor in charge of the train in question when it left Point 
Richmond, its starting point in California, and when the assaults 
complained of took place. The défendants are eharged with négli- 
gence in failing and refusing to remove said insane person from the 

IT 1. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robbins v. Kllenbogen, 18 0. C. A. 86; Mecke T. Valleytown 
Minerai Ce, 35 C. C. A. 155. 
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train, or to restrain or çontrol him in any way, or to watcli or guard 
him during the time he was a passenger on said train, namely, from 
October 20 to 23, 1900. 

On motion of the défendant railroad company the case was re- 
moved to this court, the motion being based mainly upon the di- 
verse citizenship of the parties. The défendant John Doe did not 
join in the pétition. The plaintiffs now move that the case be re- 
manded to the state court, alleging as grounds for their motion that 
the défendant John Doe, whose, citizenship is not alleged, is pre- 
sumably a résident of California, and a citizen of the same state as 
plaintilïs, and that the cause of action set forth in the complaint in- 
volves and constitutes but a single controversy against both défend- 
ants, and is not separable. 

The Suprême Court of the United States, in Chesapeake & Ohio 
Ry. Co. V. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121, had 
before it a case where a railway company and two of its servants were 
joined as défendants in an action to recover damages for the killing 
of the plaintifï's intestate by one of the défendant railway company's 
trains. The engineer and fireman of the train were charged with 
négligence jointly with the railway company. The suit was brought 
in the state court of Kentucky, the plaintifï and the engineer and 
fireman of the train ail being citizens of that state. The railway 
company was a citizen of the state of Virginia, and filed its pétition 
for the removal of the cause to the fédéral court on the ground of 
the diverse citizenship of the parties, alleging that the engineer and 
fireman were made défendants solely for the purpose of preventing 
a removal of the cause to the fédéral court. It was also alleged that 
the only controversy in the suit could be fully determined between the 
plaintifï and the défendant railway company. The pétition was de- 
nied, and the cause proceeded to trial in the state court, resulting 
in a verdict for the plaintiff. The judgment on that verdict was 
afifirmed by the Court of Appeals of the state, the question of the 
refusai to allow the cause to be removed being fully considered. 
Appeal from the appellate judgment was taken to the United States 
Suprême Court, where the only question passed upon was the action 
of the state court in denying the application to remove. The court 
said that the right to remove depended on "whether a separable con- 
troversy appeared on the face of plaintifï's pétition or déclaration. 
If the liahility of défendants, as set forth in that pleading, was joint, 
and the cause of action entire, then the controversy was not separable 
as matter of law, and plaintifï's purpose in joining Chalkey and 
Sidles [the engineer and fireman] was immaterial. The pétition for 
removal did not charge fraud in that regard, or set up any facts and 
circumstances indicative thereof, and plaintifï's motive in the per- 
formance of a lawful act was not open to inquiry." It was contended 
that the complaint charged neither direct nor concurrent nor con- 
certed action on the part of ail the défendants, but counted merely on 
the négligence of the employés. The court questioned whether, if 
the complaint should be so construed, the cause of action was not 
entire as the case stood, and the objection of the difïerence in the 
character of the liability matter of défense, which might force an. 
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élection, or defeat the action as to one of the parties. It was held, 
however, that under a reasonable construction of the complaint con- 
current négligence was charged, and where concurrent négligence 
is charged the controversy is not separable. The allégations of nég- 
ligence in that case were that the plaintiff's intestate "was, by the 
négligence of the défendant the Chesapeake & Ohio Railway Com- 
pany and of its agents and servants, R. H. Chalkey and Wm. Sidles, 
who were in charge thereof, run over and instantly killed by one 
of defendant's passenger trains" ; and after stating the relation of the 
défendants Chalkey and Sidles to the railway company, and that they 
were in charge of the train at the time of the accident, the complaint 
charged that "said négligence of the corporate défendant was donc 
by and through its said servants and other of its servants then and 
there in its employment, and said négligence was the joint nég- 
ligence of ail the défendants." The allégations in the complaint in 
controversy hère are much stronger than those just quoted. It is 
stated that on October 20, 1900, the plaintifï, at the direction of 
both défendants, entered a passenger car of a train owned and op- 
erated by the corporation défendant for the purpose of being con- 
veyed from Point Richmond, in California, to Kansas City, Mo. ; that 
the défendant John Doe was in charge of said train as conductor; 
that on the same day both défendants received into said car as a 
passenger, to be carried to a point beyond Kansas City, a person 
who was then and there violently insane, and unaccompanied by any 
person able to restrain or control him ; that both of said défendants 
knew at that time that said person was so insane, and unaccom- 
panied by a guardian; that plaintifï demanded, at numerous times, 
on said 20th day of October, and during the succeeding days of 
the journey, of the défendants, that said insane person be immedi- 
ately removed from said car, and that he be restrained and controlled ; 
that said défendants failed and refused to do so, and that by reason of 
their carelessness and négligence in failing to restrain, control, or 
remove said insane person from the car the plaintifï was violently 
assaulted upon several occasions by said insane person, by reason of 
which assaults plaintifï became sick, sore, terrified, etc., and sufïer- 
ed severe permanent injuries to her health, for which she asks dam- 
ages. Upon the face of the pleading, then, the railway company is 
charged with négligence in accepting and carrying as a passenger an 
insane person without efifective protection to other passengers from 
his assaults, and the conductor is charged with négligence in fail- 
ing to exercise the care which, as the person to whom the passengers 
looked for protection, it was his duty to exercise — in so failing to 
exercise that care that the safety of one passenger was imperiled by 
the conduct of another, of which conduct he had knowledge and ap- 
préhension, and the power to prevent. Concurrent négligence is hère 
pleaded, and under the rule laid down by the Suprême Court in the 
Dixon Case, supra, the case does not présent a separable controver- 
sy, and cannot be removed to this court. 
The motion to remand the cause is granted. 
126 F.— 16 
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TJNITED STATES V. McKINLEY et al. 
(Circuit Court, D. Oregon. November 16, 1803.) 
No. 2,802, ; 

1. CoNSPiBAÇT— PubmcLands^FraudclentHomestead— Entbt— Indictmhnt. 

Where an Indiotment for consplracy to deprive tàe governinent of 
land by reason of a frfiudjilent homestead entry alleged that the lands 
sought to be acqulred were "public lands," and that défendants had 
conspiréd to defraud the United States ont of a portion of such land, 
It was not demurrable for fallure to allège other faots showlng that 
the land was In fact public land or subject to homestead entry. 

2. SAMB. : ■ 

Slnce it was not necessary to a conviction for consplracy to deprive 
the TJn;ited States of public lands by a fraudulent homestead èntry that 
It should be proved that the conspiracy -vyas with référence to any 
particuîàr tract of land or to land within the district, It was not neces^ 
sary that the Indlctment> particularly describe the land affected by the 
conspiracy. 

3. Samb, 

Whère an Indietment for consplracy to defraud the government out of 
publie lands by a fraudulent homestead entry alleged facts showlng that 
the conspiracy in fact succeeded, and that by reason of fraudulent and 
forged proofs the land sought to be acqulred was actually patented by 
the government in pursuance of such proofs, the indietment was not 
objeçtionable for fallure to allège that thé overt acts of the conspira tors 
in furtherance of the consplracy were effective in accomplishing its 
object. 

On Demurrer to Indietment for Violation of Section 5440 

John H. Hall, U. S. Atty. 

Thomas O'Day and F. P. Mays, for défendants. 

BELLINGER, District Jiudge. It is contended in support of the 
demurrer that the indictnient does not allège ail the facts neces- 
sary to constitute the offensé charged; that it does not appear that 
the land which the conspiracy was formed to obtain by means of 
homestead applications is public land or subject to homestead en- 
try; that the government could not be defràuded of any of its land 
unless the court can say \n'hert the land is located, and nnlessit 
is averred that the land is owned by the United States and is subject 
to homestead entry; that the overt acts alleged to hâve been donc 
do not appear to be in furtherance of the conspiracy, inasmuch as 
they do not appear tobe effective to accompUsh its object. 

The words "public lands" hâve a well-understood meaning. They 
describe such ;lands belongiwg. to the United States as are subject to 
sale or disposai under gênerai laws. Newhall v. Sanger, 92 U. S. 761, 
23 h. Ed. 769. The défendants are. charged with conspiracy to de- 
fraud the United States out of a portion of such lands. It is not 
necessary that the conspiracy should hâve been with référence to a 
particular .tract of land, or to land within the district. United States 
V. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 E. Ed. 698. 

The case of Dealy v. United States, 152 U. S. 543, 14 Sup. :Ct. 
682, 38 E. Ed. 545, is relied upon by the défendants to support their 
contention that at least the county where the lands intended to be 
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acquired are situated should be stated, and that it should appear that 
such lands are subject to homestead entry. In that case the court 

says: 

"There Is nothing more definite than thls: Large tracts of land in the 
county of Rolette, state of North Dakota, such lands being public lands of 
the United States, open to entry under the homestead laws at the local land 
office of the United States at Devil's Lake City, in said state. It is true no 
tract is named by number of section, township, and range, and the language 
is broad enough to include any or ail the public lands of the United States 
situa te within that county and subject to homestead entry at that land office. 
But manifestly the description in the indietment does not need to be any 
more definite and précise than the proof of the crime. In other words, if 
certain facts make out the crime, it is sufficient to charge those tacts, and 
it is obviously unnecessary to state that whieh is not essential. Can it be 
doubted that if thèse défendants entered into a conspiracy to defraud the 
United States of public lands, subject to homestead entry, at the given 
office in the named county, the crime of conspiracy was complète even if no 
particular tract or tracts were selected by the conspira tors? It is enough 
that their purpose and their conspiracy had in view the acquiring of some of 
those lands, and it is not essential to the crime that in the minds of the con- 
spirators the précise lands had already been identifled." 

It does not follow that because the indietment in the case cited 
was held sufficient anything less than this would be bad. It is a 
crime under the statute to conspire to defraud the United States of 
pubhc land wherever situated. This constitutes a crime, and it is 
sufficiently described if enoug'h appears to apprise the défendants of 
the précise nature of the charge against them, and the charge is so 
identilîed that any judgment rendered in the case may be pleaded 
in bar of a second prosecution for the same offense. Less partic- 
ularity is necessary where the objects of the conspiracy hâve been 
accompHshed, and the means employed hâve been described, than 
might otherwise be required. The conspiracy is fully described in the 
several overt acts by wliich its objects hâve been accomplished. If 
the conspiracy intended to employ "false and forged homestead pa- 
pers and proofs," it does not necessarily follow that the conspirators 
had in mind only land subject to homestead entry. If they intended 
by such means to procure any lands, and the means were adéquate 
to the end, the crime is complète. 

It is argued that it should appear that the lands to be acquired were 
subject to homestead entry, since no other land can be acquired 
under the homestead laws. But there is no ground for the as- 
sumption that only lands subject to homestead entry can be ac- 
quired by false and forged homestead papers and proofs. The 
character of the means employed makes it possible by false proofs 
to make lands appear to be subject to homestead entry that are in 
fact not so. Minerai lands may be acquired as homestead by means 
of false affîdavits and proofs that they are nonmineral. Those who 
employ false proofs do not hâve to concern themselves about the 
truth. 

But why should there be argument as to whether the indietment 
contains enough to show that the conspirators were capable of ac- 
complishing their object? The indietment shows that they did ac- 
complish it. 
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It îs argued that it should appear that the land to be acquired 
was surveyed, and that the necessary fées were paid upon the filhig 
of the homestead application ; otherwise it must be presumed that the 
attempted proceeding would fail, and if what was contemplated 
could not succeed there was no crime. Is it necessary to say that 
there is no presumption of that kind contrary to the facts alleged, 
which show that the intended fraud did succeçd? And so of tlie 
forged final proof, which sets out a spécifie description of the land 
affected by légal subdivisions, but omits a meridian by which to lo- 
cate it. The argument that this proof could not, by reason of the 
omission, be acted on in the land office, might be worth considering 
if it did not appear that it was received and acted upon by the land 
office, and was a means of accomplishing the fraud for which the 
conspiracy was formed. As suggested, it is idle to say "from this 
indictment the conspiracy could not succeed" when the indictment 
shows that it did succeed, and that success was phénoménal, in view 
of the fact that, while it is common knowledge that usually many 
months, and sometimes years, elapse after the approval of final 
proofs in the General Land Office at Washington before patent is- 
sues, thèse fraudulent cases seem to hâve been railroaded through 
that office, since patents were issued on the thirteenth day after such 
approval. 

The demurrer to the indictment îs overruled.. 



WBROKMEISTER T. AMERICAN LITHOGRAPHIC 00. et al. 
(Circuit Court, S. D. New York. December 5, 1903.) 

1. Copyrights— Pdblication—Pleadino — Evidence. 

Where, in a suit for Infringement of a copyright, défendant pleaded 
a pllbilcation of the original palntlng without marking the same as re- 
quired by law, by exhibitlng it at the Royal Academy, évidence of the 
exclusiveness of such exhibition was admissible without amendaient 
of the blll brlnging forwàrd such allégations as would avold the effect 
of the exhibition alleged by the plea to amount to a publication. 
8. Samb — Patntings— Notice op Copyright— Insckiption on Origikai,. 

Rev. St. § 4962, as amended by Act June 18, 1874, c. 301, 18 Stat. 78 
[TJ. S. Comp. St. 1901, p. ,3411], provides that no person shall maintain 
an action for the Infringement of his copyright unless he shall glve 
notice thereof , If it be a palnting, by inscribing upon some visible portion 
thereof a notice of the copyright. Beld, that where a blll for the in- 
fringement of a copyright on a palnting alleged that after taking out 
the copyright plalntiffi began the publication of the pàinting, and printed 
and côntinued to prlnt copies, oh every one of which was printed the 
Word "Copyright," etc., and défendant flled a pleà to the whole bill, 
aUeglng a prier publication of the original palnting without being In- 
scrlbed with notice of the copyright, the plea waa stifflcient to defeat the 
bill. 

In Equity. 

Antonio Knauth, for plaintiflF. 
William A. Jenner, for défendants. 

WHEELER, District Judge. The bill allèges that the "orator 
for several years prior to the year 1894, and ever since said year, has 
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donc business under the name of Photographîsche Gesellschaft, at 
Berlin, Germany"; "that shortly previous to the 2d of April, 1894, 
one W. Dendy Sadler, a British subject, invented, designed, and 
painted a certain painting called 'Chorus' ; that said painting shows 
a group of gentlemen sitting and standing around a punch bowl, 
and holding pipes and filled glasses in their hands and singing in 
chorus"; that Sadler about April 2, 1894, assigned to the orator 
"the sole liberty and right of printing, reprinting, publishing, com- 
pleting, copying, executing, finishing, and vending said painting"; 
that the "orator before the publication thereof in this or any foreign 
country, to wit, on the i6th day of April, 1894, delivered to the 
Librarian of Congress, at his office at Washington, District of Col- 
umbia, a description of said painting, to wit, 'Chorus,' W. Dendy 
Sadler, 'a company of gentlemen with filled glasses singing in 
chorus,' and also a photograph thereof" ; that "about the ist day of 
June, 1894, and not before, your orator began the publication of said 
painting in this country and in foreign countries"; and that the 
"orator bas printed and continues to print therefrom copies of said 
painting, and has duly given notice of your orator's copyright, as is 
required by law, by inscribing upon a visible portion of every copy 
of said painting published by your orator the word 'Copyright,' to- 
gether with the year the copyright was entered, and the name of the 
party by whom it was taken eut, thus : 'Copyright, 1894, by Photo- 
graphîsche Gesellschaft.' " 

The défendants, pleading "to the whole of said bill, say, upon in- 
formation and belief, that the said painting 'Chorus,' alleged in the 
bill of coniplaint herein to bave been copyrighted by complainant 
herein on the i6th day of April, 1894, was publicly exhibited by the 
author and proprietor thereof at the exhibition of the Royal Academy 
of Arts, held in the city of London, England, from the first Monday 
of May, in the year 1894, to the first Monday of August, in the same 
year, both days inclusive, and continuously during said period, and' 
was during the whole of said period exhibited to the public and pub- 
lished, and that there was not at any time during the said exhibition, 
nor before, nor at any time since, any notice of the said copyright 
inscribed upon some visible portion of the said painting, or on the 
substance on which the same was mounted, as required by the statute 
in such case made and provided, and that such exhibition and publica- 
tion was with the knowledge, consent, and permission of the complain- 
ant, and the said Sadler, the author and proprietor of said painting." 

This plea has been traversed, and testimony taken, which well 
shows that the painting was exhibited at the Royal Academy of Arts 
in London, as set forth in the plea, and also that admission to the 
exhibition was by tickets paid for, and that copies of this or other 
exhibits would not be allowed to be, and were not, taken. 

The défendants insist that évidence of the exclusiveness of the 
exhibition is not admissible upon this traverse of the plea without an 
amendment of the bill bringing forward what would avoid the effect 
of the exhibition set up by the plea. But the substance of the "issue 
is the pubHcation, and, while the défendants could show what would 
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amoûnt to a publication^ the plaintiff would seem to hâve a riglit to 
show that it did not. The question arose upon the défendants' évi- 
dence in support of the plea, which the plaintiff would be entitled to 
meet by contradicting its effect. 

By the statutes (section 4952) the proprietor of a painting may hâve 
a copyright, but by section 4956 "no person shall be entitled to a 
copyright unless he shall on or before the day of publication in this 
or any foreign country deliver at the office of the Librarian of Con- 
gress, or deposit in the mail within the United States addressed to" 
him, "a description of the painting"; and by section 4962, as amended 
by chapter 301, Act June 18, 1874, 18 Stat. 78: 

"No person shall malntain an action for the infrlngement of his copyright 
unless be Shall give notice tbereof by insertlng in the several copies of every 
édition published, on the title page or the page Immediately following, If It 
be a book; or If a map, chart, musical composition, print, eut, engravlng, 
photograph, painting, drawing, chronib, statue, statuary, or model or design 
intended to be perfected anû completed as a work of the fine arts, by Inscrib- 
Ing upon some visible portion thereof, or of the substance on which the same 
shall be mounted, the following \vords, viz.: 'Entered according to act of 

Oongress ta thè , by A. B. In the office of the Librarian of Congress at 

Washington,' or at his option the word 'Copyright' together with the year the 
copyright was entered, and the name of the party by whom it was taken out; 
thus 'Copyright, 18—, by A. B.' " U. S, Oomp. St. 1901, pp. 3406, 3407, 3411. 

The substance of the plea, in view of thèse statutes, is that the 
painting was published withoUt being itself marked or inscribed as 
copyrighted. That it is shown not to hâve itself been se marked dur- 
ing the time of the exhibition and since is clear, and not disputed in 
évidence or argument. The copies only were marked. 

The plea is to be considered and construed in connection with the 
bill. If the exhibition amounted to a publication, it began and became 
a fuU publication before the copyright, which would be contrary to 
section 4956, and defeat the copyright, and defeat any action on the 
copyright because the painting was not marked according to section 
4962 as amended. If not, the allégation quoted from the bill, that 
the orator began publication about the ist day of June, within the time 
in question, shows a publication which need not be proved. The 
truth of the plea in connection with the bill is therefore made out 
by the proofs. That this is ail that is required on the traverse of a 
piea is elementary and admitted. As the plea is to the whole bill, 
that must be dismissed. 

Motion to suppress overruled, plea sustained, and bill dismissed. 



J. B. RYEE, SON & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 22, 1903.) 

No. 3,333. 

1. CcsTOMS DuTiEs— Classification— Articles Made feom Pile Fabbicb— 
Construction of Pkoviso. 

Paragraph 315, Tariffl Act July 24, 1897, c. 11, § 1, Schedule I, 30 Stat. 
178 [U. S. Comp. St., 1901, p^ 1659], contains a provision for certain rates 
of duty on "plushes, velvets, velveteens, corduroys, and ail pile fabrics, 
• • • composed of cotton or other vegetable fiber," to which Is added 
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a proviso that "manufactures or articles In any form, * • * made 
or eut from plushes, velvets, velveteens, corduroys, or other pile fabrics 
composed of cotton or other vegetable fiber, shall be subject to the fore- 
going rates of duty and in addition thereto ten per centum ad yalorem." 
Seld, that this proTiso does not refer to any class of pile fabrics not in- 
cluded in the main provision. 
2. Samb— Pile Fabrics of Plax. 

Héld, that certain portières, made from plie fabrics composed in chlef 
value of flax, are not included in the second proviso In paragraph 315, 
Tarife Act July 24, 1897, c. 11, § 1, Schedule I, 30 Stat. 178 [U. S. Comp. 
St. 1901, p. 1659], relating to "manufactures or articles in any form, 
* * * made or eut from * * • pUe fabrics composed of cotton 
or other vegetable flber." 

Application of J. B. Ryer, Son & Ce, importers, for review of the 
décision of the Board of General Appraisers, which affirmed the as- 
sessment of duty by the collecter of customs at the port of New York 
on certain imported merchandise. 

The décision of the board, by De Vries, General Appraiser, reads 
as follows : 

The return of the local appraiser deseribed this merchandise as "portières 
composed of flax and cotton, ralsed in their manufacture to form a pile, flax 
the component material of chief value. They were therefore returned for 
duty as flax pile fabrics, at 60 per cent, ad valorem, under paragraph 342," 
Tarife Act July 24, 1897, c. 11, § 1, Schedule J, 30 Stat. 181 [U. S. Comp. St. 
1901, p. 1663]. They were accordlngly assessed for duty by the collecter. 
The protestants daim the articles "dutiable at nine cents per square yard 
and 35 per cent, ad valorem, if unbleached, and twelve cents per square 
yard, if bleached, dyed, or colored, or at 47% per cent, ad valorem, under 
paragraph 315, Act July 24, 1897," c. 11, § 1, Schedule I, 30 Stat. 178 [U. S. 
Comp. St. 1901, p. 1659]. No testimony was introduced at the hearing, and 
the return as to the character of the goods for that reason becomes final. 
We find the faets herein as returned by the appraiser, reeited above. 

The question for décision is, are the articles, as found, properly dutiable 
under the provisions of paragraph 315, as claimed? It is not necessary to 
décide in this case whether or not they yvere properly assessed. This question 
is to be determined largely from the proper interprétation to be placed upon 
paragraph 315 when read in conjunctlon with paragraph 342. Paragraph 315 
reads: 

"(315) Plushes, velvets, velveteens, corduroys, and ail pile fabrics, eut or 
uncut; any of the foregoing composed of cotton or other vegetable fiber, not 
bleached, dyed, colored, stained, painted, or printed, nine cents per square 
yard and twenty-flve per centum ad valorem; if bleached, dyed, colored, 
stained, painted, or printed, twelve cents per square yard and twenty-five 
per centum ad valorem: provided, that corduroys composed of cotton or 
other vegetable flber welghing seven ounces or over per square yard, shall 
pay a duty of eighteen cents per square yard and twenty-five per centum ad 
valorem: provided further, that manufactures or articles in any form includ- 
Ing such as are commonly known as bias dress facings or skirt bindings, 
made or eut from plushes, velvets, velveteens, corduroys, or other pile fabrics 
composed of cotton or other vegetable flber, shall be subject to the foregoing 
rates of duty and in addition thereto ten per centum ad valorem: provided 
further, that none of the articles or fabrics provided for in this paragraph 
shall pay a less rate than forty-seven and one-half per centum ad valorem." 

Paragraph 342 reads: 

"(342) Ail pile fabrics of which flax is the component material of chief 
value, slxty per centum ad valorem." 

Reading the purview or body of paragraph 315 down to the flrst proviso in 
connection with paragraph 342, we ascertaln precisely what merchandise is 
inteuded to be covered by the former. Such a comparison shows that, whUe 
paragraph 315 prima facie covers ail pile fabrics "composed of cotton or other 
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vegetable flber," yet, when read In connection wlth paragraph SiS, whlcb 
covers "ail plie fabrlca of whlch flax is the component material of cMef 
value," the latter is found to be the more spécifie provision for ail plie 
fabrics composed In chiéf value of flapc, excepting such.from the provisions 
of paragraph 315. It requires neither authorlty, nor more than the sugges- 
tion of this comparlson, to deduce the Indlsputable conclusion that the body 
of paragraph 315 does not extend to or Include, as written in the tariff act, 
any pile fabrics of whlch flax Is the component material of chief value, but 
does ëxtend to and include ail other pile fabrics composed of cotton or other 
vegetable flber. The question of the scope of the words "fabrics" and "ar- 
ticles" does not enter Into the Inquiry thus far. Note Stem v. United States, 
98 Fed. 417, 39 O. C. A. 119, and In re Stem, G. A. 4609. 

Wlth this ascertalnment borne in mlnd, we proceed to consider the exact 
Import of the several provisos to paragraph 315. In so doing, the cardinal 
principle of construction and the scope of the provisos to the paragraph 
must be borne In mlnd. The gênerai prlndple has been concisely stated in 
6. A. 4834, whereln the board said: "The uniform construction of statutes 
has been that the provlso Is llmlted to the partlcular paragraph to which it 
forms a part, unless by the express langUage thereof the Législature has 
provided for a more extended application." The rule was stated by the Su- 
prême Court of the United States In the case of U. S. v. Dickson, 15 Pet, 
page 165, 10 L. Ed. 689, whereln the court said: "We are led to the gênerai 
rule of law which has always prevailed, and become consecrated almost as a 
maxim in the Interprétation of statutes, that where the enacting clause is 
gênerai In Its language and objects, and a provlso Is afterwards introduced, 
that provlso Is construed strlctly, and takes no case ont of the enacting 
clause which does not fall falrly withln Its terms. In short, a provlso carves 
ont spécial exceptions only Out of the enacting clause, and those who set up 
any such exception must estabUsh It as belng within the words, as well as 
withln the reason thereof." The same principle is enunelated in Bndlich on 
Interprétation of the Statutes, § 186, supported by many authorities, wherein 
it is said: "Moreover, a provlso is always to be construed wlth référence to 
the immedlately precedlng parts of the clause to which it is attached, and 
Jlmits only the passage to which it Is appended, and not the whole section 
or act, or at least only the section wlth which it is Incorporated." In the 
case of U. S. v. J. AUston Newhall & Co. (C. C.) 91 Fed. 529, the Circuit Court 
for Massachusetts said: "Under the former principle of statutory construc- 
tion, a provlso is to be strlctly construed, and it takes no case out of the 
enacting clause whlch does not fall falrly within its terms." 

Applylng thèse rules of Interprétation to the provisos to paragraph 315, no- 
one of them can be said to apply to pile fabrics of flax chief value, under the 
gênerai rules of construction, unless there are some express words in the 
partlcular provlso that extends It to such fabrics. This Is the Inévitable 
conclusion from that reached in the flrst Instance, to wit, that the body of 
the act does not apply to plie fabrics of flax chief value. The partlcular 
provlso Invoked In this case la the second one to the paragraph in question. 
There appears to be no language In that paragraph whlch would seem to 
extend Its scope beyond that of the body of the paragraph precedlng it. On 
the contrary, there appears to be express language In the provlso whlch 
llmlts it to the materials covered by the body of the paragraph. We take 
it, there can be no question about the thlrd provlso and Its effect, Inasmucb 
as by the language thereof it is expressly llmlted to "articles or fabrics pro- 
vided for in this paragraph." In determlning the exact scope of the second 
provlso, it will be noted that those parts thereof descriptive of the mer- 
chandlse to whlch it Is applicable are almost In hsec verba wlth the slmUarly 
descriptive language in the body of the paragraph. Both body and provlso 
purport to assess duties upon "plushes, velvets, velveteens, corduroys, or 
other plie fabrics composed of cotton or other vegetable flber." The provlso 
extends to articles and manufactures, while the body of the act would seem 
to extend to fabrics of thèse materials. But If It is true, as we bave seen, 
that the exact language used in the body of the act, when construed In con- 
nection wlth paragraph 342, does not extend to pile fabrics of flax chief 
yalue, we do not tbink, under the authorities dted, that it can be said that 
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the provîso whîch uses the same language as descriptive of the merchandise 
■which It covers extends to a class of fabrics not Included within the body 
of the act. Moreover, it will be observed that there is a uniform arrange- 
ment of rates of duty specified in the body of the paragraph, and those rates 
are increased 10 per centum in the proviso when the fabrics provlded for in 
the body of the act are made Into articles or manufactures. The thlrd pro- 
viso to the paragraph continues this harmony of arrangement by placing a 
minimum rate of 47% per centum ad valorem upon ail of the duties levled 
in the preceding parts of the paragraph. This harmony of arrangement 
obtains if the construction which we hâve placed upon the body of the para- 
graph is correct; but, if it should be held that this proviso extends to articles 
and manufactures made from plie fabrics of flax chlef value, then we Intro- 
duce the inharmonious provision into the tariff act that pile fabrics made of 
flax are dutiable at 60 per centum ad valorem, but, when furthsr manu- 
facture Is bestowed upon them, and further labor is employed in maklng 
them into articles, the rate of duty Is thereupon reduced from 60 per centum 
to 47% per centum. We cannot hold that such an obvlously absurd intent 
was in the mind of Oongress at the time of the enactment of the statute 
under considération. Speaking of the interprétation of the various parts of 
the statute, Sutherland on the Interprétation of Statutes, par. 240, states: 
"They are to be brought in harmony, if possible, and so construed that no 
clause, sentence, or word shall be vold, superfluous, or insignlflcant." It is 
one of the cardinal principles of statutory construction that effeet should be 
given to ail parts of a statute, if possible, and that that construction of two 
possible ones should be adopted which would glve efCect to ail of the provi- 
sions of the act under considération. If, as otherwlse appears, paragraph 
315 does not extend to pile fabrics or articles of flax ehief value, then the 
harmonious construction can be placed upon the provisions as written. In 
our opinion, the provisions of paragraph 315 of the act in question do not 
extend to pile fabrics or articles composed in ehief value of flax. The pro- 
test, being based upon the assumptlon that such articles are included within 
the provisions of that paragraph, is overruled. 

W. Wickham Smith, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

At the close of the argument the court (PLATT, District Judge) 
affirmed the décision of the board, without opinion. 



COUTS et al. v. TOWNSEND. 
(District Court, W. D. Kentucky. December 18, 1903.) 

1. Bankruptct— Issues— Détermination — Rbview, 

A referee's détermination of an issue of fact as to whether an alleged 
bankrupt, who was a private banker, was aiso engaged chiefly in farm- 
Ing, would not be reversed on appeal unless the finding was flagrantly 
against the weight of the évidence. 

2. AcTS OF Bankruptcy — General Assignment— Insolvbnct. 

The maklng of a gênerai assignment for the benefit of creditors is an 
act of bankruptcy, regardless of the debtor's solvency. 
8. Pbrsons Liable— Fabms— Pkivate Bankers. 

Bankr. Act July 1, 1898, c. 541, § 4, 30 Stat. 547 [U. S. Comp. St. 1901, 
p. 3423], provides that any natural person, except a person engaged 

tl- Appeal and review in bankruptcy cases, see note to In re Bggert, 43 
C. C. A. 9. 

If 2. See Bankruptcy, vol. 6, Cent. Dig. § 80. 

U 3. What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 0. C. A. 4. 
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chlefly In farmlng, owlng debts to the àmount of $1,000 or over, may be 
adjudged an involuntâry bankrupt, and shall be subject to the provisions 
and entltled to the benefltB Of the act, and that private bankers, but not 
national banks or banbs InCorporated under statute or territorial laws, 
may be adjudged involuntâry bankrupts. Eeld, that "where a référée 
found that, though an alleged bankrupt was a private banker, he was 
engagea chlefly in farmlng, a pétition to adjudge him an Involuntâry 
bankrupt should be denied. 

In Bankruptcy. 

W. F. Browder, for petitîoners. 
W. P. Sândidge, for rCspondent. 

EVANS, District Judge. The respondent, Townsend, prîor to 
June 25, 1903, was a far mer, and also a private banker. On that day, 
though not in fact insolveht, he made a gênerai assigttment for the 
benefit of his creditors. Shortly aftervvards the pétition in this case 
was filed, ànd an adjudication in bankruptcy against him was sought 
upon the ground that he had made the assignment; If that pre- 
sented the whole casé, the matter would admit of easy solution, for, 
whether ^. debtor is insolvent or not, the making by him of a gênerai 
assignment is an act of bankruptcy. West Co. v. Lea, 174 U. S. 590, 
19 Sup. Ct. 836, 43 L. Ed. 10^. 

The respondent filed an answer in which he admitted that he had 
made the gênerai assignm/ent, and had up to that event been a private 
banker, but nevertheless resisted the adjudication upon the alleged 
ground that before and at the time he made the assignment, and 
notwithstanding he was a private banker, he was chiefly engaged in 
farming and in the tillage of the soil, and was not, therefore, subject 
to an adjudication in involuntâry bankruptcy upon the pétition of his 
creditors, Upon this défense the petitioners took issue, and the 
case was referred to J. A- Dean, Esq., one of the référées, as spécial 
master, to hear the testimony and report his conclusions of fact. He 
performed this duty with care and ability, and, as his report shows, 
has found the fact to be that, while the respondent followed both oc- 
cupations until he made the assignment, yet up to the time of doing 
so he was chiefly engaged in farming. Exceptions to the report 
hâve been filed by the petitioning creditors, and, as the évidence upon 
which the finding was made accompanies the report, the whole matter 
is before the court for détermination. 

Under the statute and the issues formed the question is almost, 
if not enfirely, one of fact. The référée had before him the only 
witness who testified, and Certainly the conclusion reached could 
fairly be drawn from the testimony. While it might possibly admit 
of doubt, still the finding by the référée is not, to say the least, so 
flagrantly against the évidence as to require it to be set aside. It 
is not the habit of the court, under thèse circumstances, to overrule 
its référées on mère findings of fact, though the court should not 
hesitate to do so if the findings were flagrantly against the weight of 
the testimony. 

But even if it be a fact that when the assignment was made the 
respondent was chiefly engaged in farming, it is very earnestly and 
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ably contended that, as he was also a private banker, that fact, coupled 
with the assigriment, makes it immaterial whether he was chiefly en- 
gaged in farming or not. It is argued that a proper construction of 
the bankruptcy act puts a private banker in a class apart, and that 
the clause exempting from an involuntary adjudication one who is 
chiefly engaged in farming does not apply to him. It is insisted that 
a private banker is placed in a position différent from other natural 
persons because he does a banking business. The argument is plaus- 
ible, but, in the opinion of the court, is not sound. Clause "b," § 4, 
of the Bankruptcy Act (Act July i, 1898, c. 541, 30 Stat. 547 [U. S. 
Comp. St. 1901, p. 3423]), as far as applicable to the question before 
us, is in this language: 

"Any natural person, except a wage-eamer or a person engaged cbiefly in 
farming or the tillage of the soil * * • owing debts to ttie amount of one 
thousand dollars or over, may be adjudged an involuntary bankriipt upon de- 
fault or an impartial trial, and shall be subject to the provisions and entitled 
to the benefits of this act. Private bankers, but not national banks or banks 
incorporated under state or territorial laws, may be adjudged involuntary 
bankrupts." 

When ail the parts of this clause are considered together, can we 
draw the conclusion that one who was in fact chiefly engaged in farm-» 
ing could nevertheless be adjudged an involuntary bankrupt, because 
incidentally or otherwise he might at the same time conduct a small 
business as a private banker? It seems to the court that this ques- 
tion must be answered in the négative, though, of course, it would be 
otherwise if the person was chiefly engaged in private banking, and 
only incidentally or secondarily engaged in farming. It seems to 
the court that the last sentence in the clause above copied was in- 
serted only to make it perfectly clear, first, that national banks and 
State banks were alike. entirely exempt from the opération of the 
bankrupt law; but, second, that private bankers were not exempt at 
ail. The latter were like other natural persons, and were subject, 
like them, to ail of the provisions of the act. No suggestion cornes 
to the court of any reason why a private banker, any more than a 
private groceryman, or a private dry goods merchant, or a jeweler, 
should not be exempt from an adjudication in involuntary bank- 
ruptcy, if certainly and in fact he is chiefly engaged in farming, and 
only secondarily engaged in some other occupation, whether we call 
it banking or something else. A libéral, and, as it seems to the court, 
an accurate, construction of the statute, leads to this conclusion. No 
sound reason appears to exist for condemning private banking to a 
différent and less favorable status than other legitimate occupations. 

It results that ail of the exceptions to the report of the référée 
should be overruled, and his report confirmed. It also results that 
the pétition should be dismissed, with costs ; the latter to include the 
sum of $50 to be allowed to the référée for his services and expenses 
incurred in executing the order of référence. 

A judgment may be prepared accordingly. 
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BLACKMAN v. WEST JERSEY & S. S. R. 00. 

(Circuit Court, B. D. Pennsylvania. December 8, 1903.) 

No. 58, 

1. MAiiiciotJS Peoskcution— Pkobable Cause— Effect of Convictton. 

The fact that a plaintlfE in mallcious prosecution was convicted of the 
r crime chargea, which conviction remains unimpeacbed, Is conclusive 
against hlm as to probable cause. 

J. Joseph Murphy, for plaintifï. 
John Hampton Barnes, for défendant. 

J. B, McPHERSON, District Judge. In August, igoi, the plain- 
tifif, with his wife and a small child, went to Atlantic City by the Read- 
ing Railroad, having purchased excursion tickets by that route. By_ 
mistake they began the return journey in a train of the défendant 
Company, and the error was not discovered until their tickets were 
inspected at a point near Hammonton. The conductor then demand- 
ed two full fares to Camden, wliich the plaintifï professed his total in- 
ability to pay. There is some dispute concerning what happened 
next, but for présent purposes it is unimportant to set out the two ac- 
counts of the transaction, or to inquire which is probably correct. It 
is enough to say that the plaintiff and his family were not ejectecf 
from the train, as they might lawfuUy hâve been, but were carried to 
Camden, and taken by the conductor to the ticket receiver's office in 
the railway station. There is a dispute, aiso, concerning what then 
took place, but it is equally unimportant to weigh the conflicting testi- 
mony on this point. The essential matter is what is now to be 
stated : At the end of the interview, the fares not having been paid, 
a police officer was called, the plaintifï was committed to his custody 
upon a charge niade by the conductor, and was locked up overnight 
in the station house at Camden. This arrest was made under a law 
of New Jersey, which may be found in 2 Gen. St. p. 2671, §§ 18, 19, 
and reads as f ollows : 

"Sec. 18. That M any person travel or attempt to travel in any carrlage 
of any railroad company, or of any other railroad company or party using 
any railway, without having previously pald his fare and with Intent to 
avoid payment thereof, or If any person having pald his fare for a certain 
distance, knowingly and wilfully proceed in any sueh carrlage beyond such 
distance without previously paying the additional fare for the additional dis- 
tance, and with Intent to avoid payment thereof, or if any person knowingly 
and wilfully refuse or neglect on arriving at the point to which he has paid 
his fare to qult such carrlage, èvery such person shall for every such ofiEence 
f orfelt to the company running the train whereof such carrlage shall be a 
part, a sum not exceedlng flve dollars, which fine shall be Imposed with costs 
by any justice of the peace, before whom such person shall be hrought on 
complaint made on oath or affirmation, and after summary hearing of the 
facts and circumstances, or on admission of the party. 

"Sec. 19. That if any person be discovered In committing or attempting to 
commit any such offence as in the preceding enactment mentioned, ail offlcers 
and servants, railway police and other persons on behalf of the company, or 
such other company or party aforesald, and ail constables and peace offlcers, 

H 1. See Mallcious Prosecution, vol. 33, Cent. DIg. §§ 52, 53. 
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may lawfully apprehend and detain such person untll he can conveniently be 
taken before some justice of the peace or until he be otherwise dlscharged 
by due course of law." 

The next day, about i o'clock, the plaintiff and his wife — she had 
not been arrested, but had also been charged with refusing to pay 
the fare — were given a hearing before the recorder of the city of 
Camden, who is not merely a committing magistrate, but is the judge 
of the poHce court, and has jurisdiction to try and détermine petty 
criminal cases. His docket shows that a plea of guilty was entered, 
and that each défendant was thereupon sentenced to pay a fine of 
$1.25, which was "amount of fare of railroad, said amount to be for- 
feited to the West Jersey & Sea Shore Railroad Company under the 
statute." The fines were paid, and the défendants were discharged. 
Afterwards the plaintifï brought this suit, and filed a statement in 
which the défendant company is charged with malicious prosecution. 
The trial was conducted by both parties, however, as if the suit had 
been brought for false imprisonment ; but, if a new trial should be 
awarded, it is certain that the défendant would insist that the plaintifï 
should be held to the form of action that he has chosen, and in that 
event the question whether there was probable cause for the arrest 
would be vital. The plaintifï recovered a small verdict, and the de-, 
fendant does not ask for a new trial unless the court shall be satisfied 
that a binding instruction must be given in its favor. I hâve therefore 
considered the motion from this point of view, and am clearly of 
opinion that a new trial should be granted, because under the évidence 
now before the court there is no doubt that probable cause for the ar- 
rest existed, and if the action had been tried for malicious prosecution 
instead of for false imprisonment it would hâve been my duty to direct 
the jury to find a verdict in favor of the défendant. The only reason 
that need be given for this conclusion is the fact that the docket of 
the recorder's court shows that the plaintifï was convicted of the 
ofïense with which he was charged. I think the authorities are dé- 
cisive upon the point that, so long as this conviction is unimpeached, 
it is conclusive évidence that there was probable cause for the prose- 
cution. Crescent City Co. v. Butchers' Co., 120 U. S. 141, 7 Sup. Ct. 
472, 30 L. Ed. 614; Herman v. Brookerhoff, 8 Watts, 240; Kirk- 
patrick v. Kirkpatrick, 39 Pa. 288; Graver v. Fehr, 10 Cent. Rep. 
493 ; 2 Greenleaf on Evidence, § 452 ; Cooley on Torts, ï86 ; Ross 
V. Hixon (Kan. Sup.) 26 Pac. 955, 12 L. R. A. 760, 26 Am. St. Rep. 
123, and note page 137. 

A new trial is therefore granted. 



TJNITED STATES ex rel. TURNER v. WILLIAMS, Immigration Com'r. 

(Circuit Court, S. D. New York. November 7, 1903.) 

1. AwEîîs— Immigration— Exclusion of Anarchists— Fact of Anarchistic 
Bbliep— Dbcision of Board of Spécial Inquiry— Conclusivenkbb. 

A décision of the immigration board of spécial Inquiry that an immi- 
grant is an anarchist is not open to review by the United States Circuit 
Court in habeas corpus proceedings. 
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8. SAME-T-OOSSirurUTIONAUTY OF StATUTE— QuABAUTT OF KBLiaiOUS FbEBDOM 
AND FrBBDOU OF SPKECH. 

Immigration Act Marcli 3, 1903, e. 1012, § 2, 32 Stat. 1214 [U. S. Comp. 
St. Supp. 1903, p. 172], by wMch allen anarchists are excluded from the 
United States, Is not in ' contravention of article 1 of tbe amendments 
to the Constitution, provldlng that Oongress shall make no law proMbit- 
ing the free exercise o£ religion or abrid^ing the freedom of speech 

Application for Habeas Corpus to Discharge froni Custody. 

Hugh O. Pentecost, for relator. 
Robert A. Paddock, for fèspondent. 

LACOMBE, Circuit Jtidge. The iminigration act of March 3, 
1903, c. 1012, § 2, 32 Statri2i4 [U. S. Comp. St. Supp. 1903, p. 172], 
increased the number of classes of aliens who were to be excluded 
from admission into the United States. Among thèse additional 
classes are found "polygattiists, anarchists, or persons who bélieve in 
or advocate the overthrow by force or violence of the government of 
the United States or of ail government or of ail forms of law, or the 
assassination of public officiais." The board of spécial inquiry has 
examined into the facts, arid decided that Turner is an "anarchist." 
That décision is not open to review hère. 

The contention of relator is that the exclusion act is unconstitution- 
al. That objection lias been raised in very many cases, and in ail of 
them has been overruled. Indeed, counsel concèdes, for the purposes 
of this argument, that, as to ail the .kinds of persons enumerated in 
the act except anarchists, it is within the constitutional powers of 
Congress tO exclude them. It is undoubtedly true that in the case of 
persons who are insane, or afflicted with contagions disease, or of 
sortie partictilar race or natiônality, or who hâve been convicted of 
crime involving moral turpitude, the differentiation is physical, rather 
than mental. Nevertheless it is not perceived why the principles laid 
down in Ekiu's Case, 142 TJ. S. 657, 12 Sup. Ct. 336, 35 L. Ed. 1146, 
and a lo-iig line of similar décisions, do not apply equally to a per- 
son who is diflferentiated by the possession and advocacy of specified 
beliefs as tô the conduct and régulation of society. "It is an accepted 
maxim of international law that every sovereign nation has the power, 
as inhereiit in sovereignty and essentiàl to self-préservation, to for- 
bid the entrarice of foreigners within its dominions, or to admit them 
only in such cases and upon such conditions as it' mây see fit to pre- 
scribe. * * * , In the United States this power is vested in the 
national government, to which the Constitution has committed the 
entire control of international relations in peace as well as in war." 
Ekiu's Case, supra. Undoubtedly the Constitution which committed 
this power to the national government might hâve restricted its exer- 
cise in any way that seemed appropriate to the persons who framed 
that instrtirnént, and tô the states which adopted it. But the difficulty 
with the relator's case is that he càn turn to no such restriction which 
affects him. His contention is thfit Congress is prohibited from ex- 
cluding anj^rchists by the provisions of article i of the amendments to 
the Constitution, which reads : : 

"Congress shall make no law respécSiig an establishment of religion or 
prohibiting the free exercise thereof ; or àbridglng the freedom of speech or 
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Qf the press; or tbe rlght of the people peaceably to assemble, and to pétition 
the government for a redress of grievances." 

It is difficult to understand upon what theory the exclusion of an 
alien who is an anarchist can be held to be a prohibition of the free 
exercise of religion. As to abridgment of the freedom of speech, that 
clause deals with the speech of persons in the United States, and has 
no bearing upon the question what persons shall be allowed to enter 
therein. 

AU the other questions raised upon this application hâve been de- 
cided in earHer cases, and need not be discussed. It was intimated on 
the argument that, in the event of an adverse décision, the relator 
expected to take an appeal direct to the Suprême Court. Should this 
be done, the présent custody of the prisoner will not be disturbed" 
pending such appeal. 

The writ is dismissed. 



O. L. TIFFANY & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 17, 1903.) 

No. 2,811. 

1. CtrsTOMB DuTiEs — Classification — Jade — Pekcious Stones — MinehaIi 
Substances. 

Articles such as tableware, omaments, etc., manufactured from Jade, 
are not within the provision in paragraph 435, Scbedule N, $ 1, c. 11, 
Tarife Act July 24, 1897. 30 Stat. 192 [U. S. Comp. St. 1901, p. 1676], 
for "precious stones," or that in section 6 of sald act, 30 Stat. 205 [U. S. 
Comp. St. 1901, p. 1693], for unenumerated articles, but are dutiable 
under paragraph 97, Schedule B, of sald act, 30 Stat. 156 [U. S. Comp. 
St 1901, p. 1633], covering "articles and wares composed whoUy or In 
chlef value of • • ♦ minerai substances." 

Appeal by C. L. Tifïany & Co., importers, from the décision of the 
Board of General Appraisers, which afïirmed the assessment of duty 
by the collector of customs at the port of Nevi? York on certain im- 
ported merchandise. G. A. 4224. 

The opinion of the Board of General Appraisers, delivered by Gen-* 
eral Appraiser Tichenor, reads as follows : 

The articles in question are bowls, vases, trays, wine pltchers, teacups, 
altar sets, flower stands, and other completed articles, manufactured from 
jade by cutting, carving, or other means. They were assessed for duty at 
45 per cent, ad valorem under the provision in paragraph 97, Schedule B, J 
1, c. 11, Tarife Act July 24, 1897, 30 Stat 156 (U. S. Comp. St. 1901, p. 1633), 
for articles composed of minerai substances, decorated, and are claimed to 
be dutiable at 10 per cent, ad valorem under the provision in paragraph 
435, Schedule N, I 1, c. 11, Act July 24, 1897, 30 Stat. 192 (U. S. Comp. St. 
1901, p. 1676), for "precious stones advanced in condition or value from their 
natural state by cleavlng, splltting, cutting, or other process, and not set," 
or at 20 per cent, ad valorem under section 6 of sald act, 30 Stat. 205 (U. S. 
Comp. St. 1901, p. 1693), as nonenumerated manufactured articles. 

As appeara from G. A. 4166, jade is not. In strict commercial or sclentiflc 
parlance, a precious stone, but may be included with those known as semi- 
precious or fancy stones. It is described in the Standard Dictionary as "a 
hard, tough, greenish silicate, used for making ornaments, etc.; a name given 
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td jadeltG and néphrite, a tariety of amphibole; called also âxstone." It Is 
hlghly valued In China, where It Is sald to hâve been used for some thonsands 
of years In maklng articles sueh as those hère In question (wiich corne from 
there), as well as smaller articles, either fOr ornamental or décorative use, 
Includlng jewelry. It di£fers essentïally in formation and appearance from 
diamonds and the few other gems known as precious stones, whlch hâve a 
natural cleavage, and to whlch the trade terms used in the tariff, "cleaving," 
"splitting," particularly apply. It assimilâtes more closely in appearance and 
character to agate, garnet, jasper, onyx, and the other sb-called semiprecioua 
stones, manufactures of whlch are provlded for in paragraph 115, Schedule 
B, i 1, c. 11, of the tarife aot, 30 Stat 159 (U. S. Comp. St. 1901, p. 1636). 
Even though it were conceded that jade is in a commercial sensé a precious 
stone, the protestants' claim would stlll be Inadmissible, as the articles hère 
in question are no longer "precious stones," or "stones" of any kind, in com- 
mercial sensé. They are bowls, vases, teacups, pitchers, etc., known In trade 
by thèse names, and are completed articles of utility. They are jade wares, 
just as articles of slmilar form and use made from china clay are known as 
china ware. A block of marble, after having been converted by the sculptor's 
chlsel into an object of statuary, is stlll marble, to be sure, but has ceased 
to be a block of marble, and is known in commerce and in art as statuary — 
marble statuary, to be sure, but as statuary. "We tbink the term ["precious 
stones"], as used in Schedule N, applies to ail stones known as precious, 
whether In their original condition, or àdvanced beyond it by cutting, pol- 
ishing, etc., so long as they remain stones in the commercial sensé of the 
Word." Erhardt v. Hahn, 55 Ped. 273, 55 C. 0. A. 99. Being manufactured 
articles composed of a minerai substance, they cannot be made dutiable un- 
der section 6 of the tariff act, sincé they are specially provided for in para- 
graph 97 of the act. As the protest does, not claim that the articles are dutia- 
ble at 35 per cent, ad valorem under that paragraph, it is not necessary for 
us to décide whether they are decorated, or not, in contemplation of law. 
We flnd as matter of fact: 

(1) That the merchandise In question conslsts of bowls, vases, wlne pitch- 
ers, teacups, altar sets, flower stands, and other articles of utility, ail com- 
pleted and ready for the uses for whlch intended. 

(2) That said articles are manufactured from the minerai substance known 
as Jade, and which Is sometlmes designated In commerce as a semiprecious 
stone. ■ 

This case is distinguishable from that considered In G. A. 4069, where 
certain handles for penholders and other articles made of agate, which were 
Imported under the tarlffl act of March 3, 1883, c. 121, 22 Stat. 514, wiere held 
to be dutlable at 10 per cent, ad valorem, provided for "precious stones of ail 
kinds," by virtue of the similitude clause In section 2499, Eev. St. In the 
présent case the protest does not claim under the similitude clause (section 
7, c. 11, Act July 24, 1897, 30 Stat. 205 [U. S. Comp. St 1901, p. 1693]). 
Therefore that clause cannot be considered. Hahn v. Erhardt, 78 Fed. 620, 
24 C. C. A. 265. Furthermore, it would not be applicable hère If it were 
speciflcally claimed, since it only applies to articles not enumerated, whereas 
the merchandise hère in question is enumerated as articles composed of min- 
erai substance. Mason v. Eobertson, 139 U. S. 624, 11 Sup. Ot 668, 35 L, Ed. 
293. See, also, G. A. 1717, 2999, and 3162. 

The protest is overruled. 

William B. Coughtry, for importers. 
Henry C. Platt, Asst. U. S. Atty. 

Before PLATT, District Judge. 

At the close of the argument the décision of the Board of General 
Appraisers was affirmed in open court, without opinion. 
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WESTERN ASSUR. CO. OF TORONTO v. HALLIDAT et a!. 

(Circuit Court of Appeals, Sixth Circuit November 3, 1903.) 

No. 1,189. 

1. Taxation — Powebs of States— Situs op Personal Propebtt. 

A state bas constitutlonal power to provide by statute for the taxation 
of Personal property having an actual sltus wlthln the state, regardless 
of the domicile of the owner, while at the same time It taxes other prop- 
erty not actually within the state, but whose owner résides thereln. 

î. Same— Ohio Staïdtk— Bonds Deposited in Foreign Insdbancb Company. 
Rev. St. Ohlo 1890-92, § 2731, which provides that "ail property 
whether real or Personal In this state, * * » and ail money, crédits, 
Investments In bonds, stocks or otherwise, of persons residing in this 
state, shall be subject to taxation," when construed in connection with 
the related sections, which require the listing for taxation of property 
held by trustées or agents for others, includes and subjects to taxation 
as "Personal property" every form of such property having a situs in the 
' state, includlng such forms as money, crédits, bonds, or stocks, whether 
such situs Is given by reason of the résidence of the owner in the state. 
In which case such forms of property are taxed without regard to the 
place of thelr deposit or lodgment, or whether by reason of their being 
"held" within the state by an agent of a nonresident owner; and under 
such provision municipal bonds deposited with the state superintendent 
of Insurance by a foreign Insurance company for the protection of Ohlo 
policy holders, as required by section 3660 of the Same statutes, are tax- 
able, and, when not returned by either the company or the superintend- 
ent of insurance, may properly be listed by the auditor of the county In 
which they are held. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

For opinion below, see iio Fed. 259. 

J. H. Cabell, for appellant. 

David Davis and E. L. Taylor, Jr., for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill to restrain an alleged illé- 
gal and wrongful assessment of property owned by the complainant, 
a fire insurance company incorporated under the laws of the Domin- 
ion of Canada. Under section 3660, Rev. St. Ohio 1890-92, as amend- 
ed in 1894 (91 Ohio Laws, p. 40), the company, in 1895, deposited 
with the superintendent of insurance of the state of Ohio $100,000, 
par value, of Ohio municipal bonds, which hâve been registered un- 
der sections 271 1-2720, Rev. St. Ohio 1890-92, in the name of the said 
superintendent. Thèse bonds were deHvered to him at his ofifice in 
Franklin county, Ohio, and were by him deposited in the safe of the 
State Treasurer in the same county, and hâve so remained on deposit 
until withdrawn in 1902. The défendant Halliday, as auditor of 
Franklin county, Ohio, has caused thèse bonds to be assessed to the 
said complainant for the years 1895 to 1900, both inclusive. The only 
object of this bill is to restrain the collection of the tax so assessed. 

D 2. Taxation of intangible property of nonresidents, aee note to Walker r. 
Jack, 31 a C. A. 467. 
126 F.— 17 



To this bill the défendants demurred. The demurrer was sustaîned, 
and théibiU disniifesed. 

The b^iids sought to be taxed^as having a situs in Ohio were, depos- 
ited under section "3660, Rev. St. 1890-92, which provides that every 
foreign fire insurance company shall "deposit with the superintendant 
of insurance, for the beioefit and security of the poliçy-holdersresiding 
in this State, a sum not less than $100,000.00 in stocks or bonds of the 
United States, or the state of'©hio or any municipality Or county 
thereof, whîch shall not bè received by the superintendent at any rate 
above "their P9.r vaille; thè stock and securities so deposited may be 
exchanged from timeto time for other like securities ; so long as the 
Company so depositing continues ;solvent and compiles with the laws 
of this $tate, it shall be permitted by the superintendent to cbllect in- 
terest; dr. (îiVi(i.?nds on stich de^josits." The trust is not différent from 
that iii r.eference to dom'estic life insurance companies required by 
Rev. St. 1890-92, §§ 3S93"-3S9S, to make a like deposit with the same 
officiai. After the rights of policy holders under the law referred to 
were siatisfied, it was held that the bonds were subject to the claims 
of the Company and df the makers ôf the securities, so deposited, 
against the company. Ëalkenbach v. Patterson, 43 Ohio St. 360, i 
N. E. 757. The trust in;behalf of the policy holders iâ one to be ad- 
ministered by'the superiiitendent, hence the bonds cannot be recov- 
ered from hini. by an assignée under thé insolvent laws "without first 
showing that such company is no longer liable to any of its policy 
holders." State ex rel. v. Matthews, 64 Ohio St. 4Ï9, 60 N. E. 605. 
Subject to the claims of Qhio polky holders, bonds so deposited con- 
stitute a part of the capital' of the depositing company, invested in 
bonds, and by the express terrnsofr section 3660 "may be exchanged 
from time to time for other liké securities," and, "so long as the com- 
pany continues solvent, and compiles with the laws of; this state, it 
shall be permitted by thë superintendent to collect interest or divi- 
dends on the deposit." '.. 1 ' . 

Are municipal bonds so owned by a foreign insurance company do- 
ing business in Ohio and So held on deposit subject to taxation un- 
der the laws. of Ohio ? That' the jurisdiction of Ohio for taxing pur- 
poses does not extend to-subjects outside of the state is indisputable. 
There must be jurisdiction of either the property taxed or of its own- 
er. The complainant as a corporation organized iinder the laws of 
the Dominion of Canada, according to the familiar fiction of the law, 
can dwell only in the pla(ie of its création. Its légal domicile is there- 
fore the Dominion of Canada. According to another fiction of the 
law, having its origin mâinly iti the necessity of uniformity in the law 
of succession to or distribution of personal estâtes of decedents, per- 
sonal property is regarded as having only the domicile of the owner. 
But this, like raost other fictions of the law, is never permitted to 
stand in the face of the facts of an actual situation which requires a 
différent policy under the law o£ the actual situs. It is therefore' a 
well-recognized exception to the maxîm of "mobilia sequuntur per- 
sonam" that for purposes of taxation it is entirely compétent for the 
local law to disregard the domicile of the, owner, and subject to tax- 
ation ail movables according to their situs. Neither has the sover- 
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eign taxing power been content to confine itself to the taxation of 
things having an actual situs within the state, for it is not an un- 
usual spectacle to find laws which are based upon the doctrine "mo- 
bilia sequuntur personam" subjecting to taxation such property as ne- 
gotiable public securities, corporate stocks, etc., Avhich hâve an actual 
situs outside of the state, upon the ground that the owner is a rési- 
dent of the state, and his domicile the situs of such obligations, while 
at the same time disregarding the fiction in respect to like securities 
actually within the state which are owned by résidents of other states. 
This exercise of the power of taxation according to both the actual 
fact of the situs and according to the fiction of the domicile of the 
owner, though inconsistent and seemingly unjust, does not infringe 
the constitutional authority of the state, for in the one case it attains 
its end through its power over the property itself and in the other 
through its authority over the owner. The books are full of cases 
sustaining such laws, a few of which now suffice for référence. State 
Tax on Foreign Held Bonds, 15 Wall. 300, 21 L. Ed. 179; Grant v. 
Jones, 39 Ohio, 506; Walker v. Jack, 88 Fed. 576, 31 C. C. A. 462; 
Street Rd. Co. v. Morrow, 87 Tenn. 407, 11 S. W. 348; Judson on 
Taxation, §§ 393, 394; Savings Society v. Multnomah County, 169 U. 
S. 421, 428, 18 Sup. Ct. 392, 42 L,. Ed. 803 ; New Orléans v. Stempel, 
175 U. S. 309, 20 Sup. Ct. iio, 44 L. Ed. 174; In re Blackstone's 
Estate, 171 N. Y. 682, 64 N. E. 11 18; Blackstone v. Miller, 188 
U. S. 189, 206, 23 Sup. Ct. 277, 47 L. Ed. 439; Grundy County v. 
Tenn. Coal Co., 94 Tenn. 296, 9 S. W. 116; People v. Insurance Co., 
29 Cal. 534; State v. Board of Assessors, 47 La. Ann. 1544, 18 South. 
519; Matter of Whiting, 150 N. Y. 27, 44 N. E. 715, 34 L. R. A. 
232, 55 Am. St. Rep. 640; Hubbard v. Brush, 61 Ohio St. 252, 55 N. 
E. 829. A distinction has been sometimes regarded both in législa- 
tion and judicial opinion between such intangibles as mère debts and 
the interest upon bonds held and owned outside the state and such 
securities as public bonds and other negotiable instruments. "Bonds 
and negotiable instruments," said Justice Holmes speaking for the 
court in Blackstone v. Miller, cited heretofore, "are more than mère 
évidence of debt. The debt is inséparable from the paper which dé- 
clares and constitutes it by a tradition which cornes down from more 
archaic conditions. Bacon v. Hooker, 177 Mass. 335, 337, 58 N. E. 
1078, 83 Am. St. Rep. 279. Therefore, considering only the place of 
the property, it was held that bonds held out of the state could not 
be reached." Referring to the Foreign Bonds Case, cited above, the 
justice added, "The décision has been eut down to its précise point by 
later cases." 

It is unnecessary to concern ourselves about the power of the state 
to subject to taxation such intangibles as mère debts, or its power to 
reach such tangible properties as public securities having an actual 
situs outside the state, for the only question arising hère is as to the 
power of the state to subject to taxation bonds actually in the state 
owned by a corporation created by the laws of a foreign country 
which is doing business in the state by virtue of its compliance with 
the law requiring that it shall, as a condition, protect the contracts it 
shall make with résidents of Ohio by the deposit of securities in the 
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hands of a statutory trustée. Such bonds may well be regarded as 
Personal property, tangible rather than intangible securities, capable 
of having an actual situs like money or goods. ■ 

In State Tax on Foreign Held Bonds, cited above, the court stated 
a well-grounded distinction between municipal bonds, bank notes, 
and ordinary évidences of debt, such as mortgage notes or other like 
obligations, saying: 

"It Is undoubtedly true that the actual sItus of personal property wMch 
bas a visible and tangible existence, a:nd not the domicile of Its owner, will, 
in many cases, détermine the state in which It may be taxed. The same 
tljlng Is true of public securities, consisting of state bonds and bonds of mu- 
nicipal bodles, and clrculatlng notes of banking institutions. The former, by 
gênerai usage, hâve acqulred the character of, and are treated as, property 
in the place where they are found, though removed from the domicile of the 
owner; the latter are treated and pass as money -wherever they are. But 
other Personal property, consisting of bonds, mortgages, and debts generally, 
bas no situs Independent of the domicile of the owner, and certainly can hâve 
none where the instruments, as in the présent case, constituting the évi- 
dences of debt, are not separated from the possession of the owners." 

In New Orléans v. Stempel, 175 U. S. 309, 322, 20 Sup. Ct. iio, 
115, 44 L,. Ed. 174, the court again recognized the distinction, saying: 

"It is well settled that bank bills and municipal bonds are in such a con- 
crète tangible form that they are subject to taxation where found, Irrespec- 
tive of the domicile of the owner; are subject to levy and sale on exécution, 
and to selzure and delivery upon replevin; and yet they are but promises to 
pay — évidences of existing indebtedness. Notes and mortgages are of the 
same nature; and, while they may not hâve become so geflerally recognized 
as tangible Personal property, yet they bave such a concrète form that we 
see no reason why a state may not déclare that, if found within its limits, 
they shall be subject to taxation." 

In the still later case of Blackstone v. Miller, 188 U. S. 189, 206, 
23 Sup. Ct. 277, 279, 47 L. Ed. 439, the court, speaking of State Tax 
on Foreign Held Bonds, said : 

"There is no conflict between our views and the point decided in the case 
reported under the name of State Tax on Foreign Held Bonds, 15 Wall. 300, 
21 L. Ed. 179. The taxation in that case was on the Interest on bonds held 
out of the state. Bonds and negotlable instruments are more than merely 
évidences of debt. The debt Is inséparable from the paper which déclares 
and constltutes it by a tradition which comes down from more archaic con- 
ditions. Bacon v. Hooker, 177 Mass. 335-337, 58 N. B. 1078, 83 Am. St. Eep. 
279. Therefore, considering only the place of the property, it was held that 
bonds held out of the state could not be reached. The décision bas been eut 
down to Its précise point by later cases, Savings Loan Society v. Multnomah 
County, 169 TJ. S. 421, 428, 18 Sup. Ct. 392, 42 L. Ed. 803; New Orléans v. 
Stempel, 175 U. S. 309, 312, 320, 20 Sup. Ct. 110, 44 L. Ed. 174." 

The power to tax being thus clear, we come to the question as to 
whether, under existing législation, thèse bonds hâve been properly 
assessed for taxation. The Constitution of Ohio, in section 2, art. 12, 
provides as follows : 

"Laws shall be passed, taxlng by a uniform rule, ail moneys, crédita, In- 
vestments in bonds, stocks, joint stock coropanies or otherwise; and also ail 
real and personal property, according to its true value in money," and 
"that Personal property to an amount not exceeding in value $200.00 for 
each individual may, bj gênerai laws, be exempt from taxation." 
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In pursuance of this mandate, section 2731, Rev. St. 1890-92, de- 
fines what property shall be taxable as follows : 

"Ali property whetber real or personal in this state, and whetlier be- 
longing to Individuals or corporations and ail moneys, crédits, investments in 
bonds, stocks, or otherwise, of persons residing in this state, shall be subject 
to taxation, exeept only such as may be expressly exempted therefrom; and 
such property, moneys, crédits and investments shall be entered on the list 
of taxable property as prescribed in this title. * • *" 

The daim of the insurance company is, in effect, that investments 
in bonds and stock, although actually having a situs in Ohio, are not 
subject to taxation as "personal property" "in this state," under the 
broad language of the first clause of section 2731, and are only tax- 
able, being an investment in bonds, when they are the bonds or stock 
"of persons residing therein," within the meaning of the second 
clause of the same section. This amounts to a claim of exemption in 
favor of every form of personal property which may corne under the 
classification of "money, crédits investment in bonds, stocks, joint 
stock companies or otherwise," although having an actual situs in 
the state, unless they are the money, crédits, bonds, or stock "of per- 
sons residing in this state." In view of the constitutional require- 
ment that laws shall be passed subjecting ail real and personal prop- 
erty to taxation, it would seem much more rational to construe the 
first clause of this section as subjecting every specie of real and per- 
sonal property to taxation if found "in this state," and the enumerated 
kinds of personal property set out in the last clause without regard 
to any actual situs vi^hen owned by a "person residing in this state." 
Such a construction would be in accord with the opinion expressed by 
Judge Speer in Lee v. Sturges, 46 Ohio St. 153, 159, 19 N. E. 560, 
563, 2 L. R. A. 556, where that learned judge said of this very section : 

"It Is clear that the purpose of section 1 is to tax ail investments in stocks 
held within this state. This we are bound to assume, for every presumption 
is in favor of that construction of the law whlch glves effect to the require- 
ment of the section of the Constitution referred to, and we are forced to the 
conclusion that the General Assembly, in enacting this law, intended, so far 
as the complex nature of human business affairs should make it practicable, 
to include within the taxing provision ail property within the state," etc. 

That section 2731 is not to be construed as limiting the taxability 
of money, crédits, bonds, and stocks to such as are owned in Ohio 
is made plain by section 2730, which defines the term "investment in 
bonds or stocks," as used in section 2731, as including such invest- 
ments when "held by persons residing in this state, whether for them- 
selves or others." But it is obvious that section 2731 is not to be 
construed as if it stood by itself, for, under very familiar principles of 
statutory interprétation, it should be read and interpreted not only 
in connection with section 2730, which defines the meaning of terms 
used in the subséquent section, but also in connection with sections 
2734, 2735, 2744, and 2746, which relate to the same subject, and are 
part of the same title. By section 2734 every person "of full âge and 
Sound mind" is required to list not only the personal property of 
which he is the owner, but "ail moneys in his possession, ail moneys 
invested, loaned or otherwise controlled by him as agent or attor- 
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ney, or.on account of any other .perçpii or persons, company or cor- 
poration' whâtsoevèr, and ail moneys deposited subject to his order, 
check or draft and àll crédits due or owing from any persons, etc., 
ail moneys loaned on pledge or mortgage of real estate." The same 
section also requires that propetty "held in trust" shall be returned 
by the trustée, and property of every corporation by the président or 
principal accounting officer or "agent thereof." Section 2735 pre- 
scribes where persons required to list property in behalf of others 
shall be required to ligt, same, requiring, among other things, that 
"moneys, crédits and inyestments, except as otherwise provided shall 
, be listed in the townshi'p, city or village in which the person to be 
charged Ayith taxes thereon may réside at the time of listing thereof, 
if such person réside witbin the county where the same are listed, 
and if not, then in the tôwnship, city or village where the same is 
when listed." Section 2746 provides that "personal property of every 
description, moneys, crédits, investments in bondSj stocks, joint stock 
companies, oi: otherwise shall be listed in the name of the person 
who was the owner thereof," etc. Section 2744, among other things, 
provides 1, that the président or other officer of certain corporations 
named thçrein, including insurânce companies, "whether incorpo- 
rated by any law of this state or not shall list for taxation * * * 
ail the Personal property, which shall be held to include ail such real 
estate as is neçessary to the daily opérations of the company, moneys 
and crédits of such company or corporation within the state," etc., 
"in the m^ner following." When the several sections are read and 
construed together, it îs obvious that the intent and purpose of the 
législation is to subject to taxation every form of personal property 
having a situs in this state, including such forms of personal prop- 
erty as mioney, crédits, bonds, and stocks, provided only that thèse 
latter are held or owned by a person residing in the state. If they 
are owned by a person residing in Ohio, they are subjected to taxa- 
tion without «regard to tbe place of their deposit or lodgment, but, 
if not owned by a person residing in thé state, their taxability is niade 
to dépend upon their beihg "held" in the state by some one residing 
therein, who holds and controls same for the nonresident owner as 
agent or otherwise. In the one case Ohio exercises its power to tax 
by reason of the présence of the property within the state, and in 
the other by virtue of the domicile of the owner and the saying "Mo- 
bilia sequuntur personam." Indeed, this is the view which has been 
taken by the Suprême Court of Ohio in Grant v. Jones, 39 Ohio St. 
506, and Hubbard v. Brush, 61 Ohio- St. 252, 55 N. E. 829, and by 
this court in Walker v. Jack, 88 Fed. 576, 31 C. C. A. 462, 465. In 
Grant v. Jones it was sought to subject to taxation certain mortgage 
notes for money loaned in Ohio and secured by Ohio land mort- 
gages. Thé notes were tnade to a peddler, who had no domicile 
in Ohio, but occasionally came into the state in pursuit of his advo- 
cation, who on such trips put eut his accumulations in loans and col- 
lected his interest. ; It was plainly a case where neither the créditer 
nor his notes had a status in Ohio. The case involved a construction 
of the tax law of 1859 and its amendments. 2 Swan & C. Rev. St. 
p. 1438, c, 114. Sections 2731 and 2734 ofthe Revised StatUtes do 
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not, as we had occasion to notice in Walker v. Jack, 88 Fed. 576, 31 
C. C. A. 462, 465, substantially change that act. Referring to the 
holding in the case styled "State Tax on Foreign Held Bonds" by 
the United States Suprême Court that the situs of a debt is ordinarily 
the domicile of the créditer, and not that of the debtor, the Ohio 
court said of the Ohio act of 1859 and amendments that : 

"Our statute clearly adopts that rule. Whenever the person holding such 
choses in action résides In Ohio, he must list for taxation such crédits wheth- 
er he holds them as owner, trustée, guardlan, or agent. If they are held 
within the state in either capacity, they are wlthin the jurisdlction of the 
State for purposes of taxation. If they are not so held, but are owned and 
held by a nonresident, they are not subject to taxation." 

In Hubbard v. Brush, cited above, the case turned upon the ques- 
tion as to whether the "crédits" of a foreign corporation doing busi- 
ness in Ohio were taxable in that state. The headnote, which is the 
authoritative part of the décision under the rule of the Ohio court, 
reads as follows: 

"Choses in action, whether book accounts, promissory notes, or the like, of 
foreign corporations that are kept in this state, and arise out of the corporate 
business transacted hère, are subject to taxation under the provisions of sec- 
tion 2744, Rev. St." 

There, as hère, the contention was made that the corporation was 
one created by the law of another state, and that its intangible per- 
sonalty, such as book accounts, notes, etc., had no situs except that 
of the domicile of the corporation. Judge Bardbury, referring to this, 
said: 

"Does that situs for ail purposes adhère to the corporate résidence, or may 
choses in action, having the relation, connection, and situation In which thèse 
were found, be held to possess such a situs in this state as will clothe the 
state with jurisdlction over them for taxation? The state attempts by sec- 
tion 2744, Rev. St., to assert and exercise such power or jurisdiction. The 
section, so far as it relates to this subject, reads as follows: 'Sec. 2744. The 
président, secretary * • * of every joint stock company, for whatever 
purpose they may hâve been created, whether incorporated by any law of his 
state or not, shall list for taxation * ♦ * ail the personal property, 
which shall be held to include * * • crédits of such company or corpo- 
ration within the state.' We perceive no reason for denying to the state the 
power asserted by this section. If men ehoose to resort to another state or 
country for authority to organize a corporation for the purpose of engaging 
in business in this state, or, if that was not their original purpose, ehoose 
afterwards to plant themselves herein, and In either case transact the busi- 
ness wholly within our borders, and enjoy the protection of our laws, it is 
only just and reasonable that its property should be subject to taxation 
herein as fully as if its organization had been effected under our own laws, 
and the right of taxation should not be defeated nor limited upon the ground 
that for some other purpose the situs of a part of Its property should be re- 
garded as being in the state or country where the corporation was organized. 
Where foreign corporations voluntarily bring their Personal property and 
business into this state to avail themselves of advantages found hère which 
they believe will enhance the probabilities that the business they intend to 
pursue will be profitable, they should not be heard to complain of laws which 
tax them as domestic corporations are taxed by the state. We hold, tbere- 
fore, that the provisions of section 2744, which niake it the duty of foreign 
corporations to list for taxation in this state their choses In action where 
they are held within this state and grow out of the business they conduct 
herein, is a valid exercise of the taxing powers vested in the state. This 
holding finds support in many adjudications, among them which may be cited 
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The Peopl» ex rel. v. The Village of Ogdensburg, 48 N. T. 390; Redmoad v. 
Commlssioner, 87 N. (X 122', State ex rel. Taylor, Adm'r, v. St. Louis County 
Ctourt, 47 Mo. 594," 

That ail of the company's business was conducted in Ohio, and ail 
of its capital invested in Ohio, did not operate to make it technically 
a résident of Ohio, any more than it would hâve been such a résident 
if only a part of its business had been conducted in Ohio and only a 
part of its capital invested there. It is true that section 2744 does 
not in express words refer to bonds or stocks as property to be listed 
by the corporations referred to in that section. But the corpora- 
tions included are required to return "ail the personal property, 
which shall be held to include ail such real estate as is necessary to 
the daily opérations of the company, moneys and crédits of such Com- 
pany or corporation within the state," etc. The descriptive words 
"Personal property," as used in this title, include capital stock, for this 
is the définition found in section 2730. In Jones v. Davis, 35 Ohio 
St. 477, the court had under construction sections 2744 and 2746, be- 
ing sections II and 13 of the act of May 11, 1878 (75 Ohio Laws, pp. 
445, 446). One question in the case was whether or not the property 
which the Toledo & Wabash Elevator Company was required to list 
for taxation under the eleventh section of the act, now section 2744, 
Rev. St. 1890-92, embraced its capital stock. Upon this subject the 
court said: 

"That It dId embraee It we entertain llttle doubt. • • • The fund sub- 
scribed and pald In to carry out the purposes of the organlzation remains 
the capital stock of the company as fully, within the meaning of the statute, 
after it bas been converted Into property necessary for its business opérations, 
and for which It was subscrlbed, as before. * * • For the purposes of 
taxation the capital stock is represented by whatever It is invested in. Per- 
sonal property, by the express wording of the statute, Is made to include the 
capital stock of a, corporation; and the provision above referred to requlres 
ail corporations doing business in this state, except banking and others, whose 
taxation is speclflcally provided for, to list ail their personal property, in- 
cluding in the return thereof ail such real estate as Is necessary to the daily 
opération of their business, together with thelr moneys and crédits of every 
description within the state. That the Législature intended by this descrip- 
tion of property to embraee the capital stock of the company Is too obvious 
to be misunderstood. No other meaning can be drawn from the language em- 
ployed, and no other construction is better calculated to do Justice." 

The requirement, then, is to list for taxation ail of the personal 
property of any corporation, including in the term "personal prop- 
erty" the "capital stock," so far as such capital stock is invested in 
the state. 

That section 2744 did not specifically enumerate bonds or "invest- 
ments in bonds" as property to be listed is made the sole ground for 
the contention that such kinds of property are therefore not subject 
to taxation when owned by a foreign corporation of the class included 
in this section. But if the descriptive words "personal property" 
generically includes such tangible property as public securities, must 
such bonds escape taxation under section 2744, because not specific- 
ally mentioned as property which such corporation shall list for tax- 
ation? Are we to hold that the Législature has in this particular in- 
stance used the descriptive words "personal property" in a narrow 
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sensé, and that it intended that no corporate property should be listed 
for taxation under section 2744 which consisted of bonds or like se- 
curities not comprehended under the other terms fouhd in the sec- 
tion, "moneys or crédits" ? I?id the Législature use the words "per- 
sonal property" in this section meaning to inckide underthat désig- 
nation property in which capital was invested, as ruled in Jones v. 
Davis, supra, and certain real estate, but to exclude so much of its 
"personal property" as consisted in bonds, although such bonds rep- 
resent its capital stock, which it is required to list? There might Se 
more reason for supposing the Législature to hâve intended to use 
the term "personal property" as excluding "investments in bonds," 
but for the fact that this section applies exclusively to corporations 
whose capital stock is required to be listed only under the description 
of "personal property," and the further fact that in this very section 
the words "personal property" are defined as including certain real 
estate, thus giving to one sort of property a désignation totally for- 
eign to the actual fact or any proper regard for substantial, and not 
naere fanciful, difïerences. We may concède that it is compétent for 
the lawmaking power to reconstruct terminologry by defîning the sensé 
in which it uses a particular word. This power has its limits, however, 
for it was observed by a great judge in Payne v. Watterson, 37 
Ohio St. 125, "Législatures cannot, by improvising définitions, change 
the meaning of constitutional provisions." But there is another Hm- 
itation, and that is this : If the Législature means that a word of well- 
established légal and commercial significance shall, when used in an 
enactment, be given a narrower or wider or différent significance 
from that commonly attached, care must be taken that by either con- 
text or express provision such unusual sensé is indicated. We are 
unable to find that the words "personal property," as used in section 
2744, are used in so restricted a sensé as to exclude from taxation 
such tangible personal property as municipal securities which repre- 
sent the capital stock of a foreign Insurance company lodged within 
the State for the security of Ohio policy holders. The construction 
we reach is consistent with the policy of the state as indicated by the 
constitutional provision requiring the equal taxation of ail property 
within its jurisdiction, and it also meets the reasonable requirement 
that ail property within the state which receives the benefits and pro- 
tection of government should share in the burdens of government. 
We are ihe more content with this conclusion when we consider 
that the construction contended for would apply equally to domestic 
insurance companies required to list their property under this same 
section of the statutes. Such companies are required by sections 
3634, 3637, 3640, Rev. St. 1890-92, to invest their capital in certain 
classes of bonds. If foreign insurance companies are not required to 
list bonds held by them in the state, neither are such domestic com- 
panies. In such case the exemption extended to the shares in do- 
mestic companies, whose capital stock is taxed in the name of such 
companies, by section 2646, would be lost. Hubbard v. Brush, 61 
Ohio St. 252, 55 N. E. 829. The only answer to this suggested resuit 
is that under sections 2734 and 2735 such companies might be re- 
quired to list such investments. But if those sections are in any way 
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applicable to the returns required from domestîc corporations, they 
are equally applicable 4o foreign corporations. But it is said that sec- 
tion 2744, dpçs not apply tp this corporation, because it is a foreign 
insurance company, and that tïieitaxation of foreign insurance cor- 
porations is, specifîcally provided for by another provision of law. 
This other provision which is ; relied upon to take foreign insurance 
compariies without this sectipn is that found in section 2745. But 
this is a provision for a tax on business, and is imposed only upon the 
currentpremium receipts ip the state, less certain commissions, ex- 
penses; and dividends paid within the state. It is plaiîily not a prop- 
erty tax at ail, and is such a tax ^s might well be imposed upon for- 
eign companies as a condition pf doing business, leaving the ques- 
tion of à property tax to be governed by other and gênerai provi- 
sions of law. That this section includes both domestic and foreign 
insurance companies is plain. Hubbard v. Brush, 61 Ohio St. 252, 
55 N. E. 829. The bonds hère in question constitute that part of the. 
capital of the complainant partjcularly devoted to the business con- 
ducted in Ohio, and under the priaciples of Hubbard v. Brush thèse 
bonds should hâve been Hsted by the company. 

Bonds were deposited under a simjlar law with the controller of the 
state of New York by a foreign insurance company. The New York 
court, ampng other things, said : 

"The depoelt with the controller is necessarlly made in connection with the 
business of the company; without it they can do no business. It is therefore 
used in the business of the company, and in fact forms its capital in this 
state, which IS llable to its credltorS, and cornes within the définition of capi- 
tal as definifed Ih the Mutual Insurance Company v. Supervisors, 4 Comst. 442. 
Thèse securlties so deposited with the controller form the same kind of capi- 
tal as that pf a domestic corporation for a similar pnrpose, in which the 
capital is the seçurity for those w;ho deal with it. Neither is actually in- 
vested in business aùd used for tiàt purppse, but form the basis on which 
the business Is tfansacted and the sécurtty îrom the payment of clalms is to 
be enforced." BritiSh Com. Ins. Co. v. Com. of Taxes, 18 Abb. Prac. 130; Id., 
31 N. Y. 32. 

In People y. Home fris. Co., 29 Cal. 533, bonds deposited with a 
banking conç'ern as trustée to hold for the protection of the policy 
holders in thé state in a foreign insurance company required to make 
such deposit as a condition of doing business were held to be taxable 
by the state as à portion of the capital of the company employed in 
its business in California. To the same efifect is International Life 
Ins. Cp. y. Cpmmissioners of Taxes, 28 Barb. 318. 

The biil avers that complainant has "made ail returns required of it 
by the lawsi of Ohio," etc., "but that it did not return said bonds 
for taxation, açting under the/honest belief that they are not tax- 
able in the state of Ohio." In this it is at fault. The bonds are tax- 
able, and in default of sucb return the auditor of Franklin county was 
right in assessing them as wrongly omitted. Inasmuch as this com- 
pany has no gênerai office in Ohio, but conductedits business through 
local agerits, each under direction of its home office, thèse bonds 
were propèrly^ssessed where found. 

The question as to whether it was the duty of the insurance com- 
missioiiér tp.^listthesè bonds as property iii his hands held in trust for 
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the coniplainant îs a matter of no importance now. If the company 
was itself under obligation to list them, the commissioner had no duty 
in the premises. If, however, the company is not included within the 
provisions of section 2744, or, if included, under no duty to list such 
bonds because not specifically enumerated as taxable, the duty would 
seem to rest upon the commissioner as a trustée, within the fair mean- 
ing of section 2734 et seq. But in respect to this we express no 
opinion. The complainant is the bénéficiai owner of thèse bonds. 
No return having been made of thèse bonds by either the commis- 
sioner or the complainant itself, the auditor has assessed the bonds, 
in the county where lodged, to the complainant itself. No question 
of double assessment is involved. If the duty of a return was laid 
upon the commissioner, and an assessment had been made against 
him as trustée, the corporation, as ultimate bénéficiai owner, would 
hâve had to pay, being ultimately liable. A court of equity would not 
lend its aid to enjoin an assessment solely because it should tech- 
nically hâve been made against a trustée rather than the complain- 
ing beneficiary. New Orléans v. Stempel, 175 U. S. 309, 311, 20 Sup. 
Ct. iio, 44 L. Ed. 174. 

The decree sustaining the demurrer of the défendants and dis- 
missing the bill must be affirmed. 



TAMBLYN et al. v. JOHNSTON. 

(Circuit Court of Appeals, Eiglith Circuit. November 2, 1903.) 

No. 1,854. 

1. WnoNGFUL Attachment— Excessive Le v y— Malice. 

When a plaintiff, having a legitimate demand against a défendant, 
maliciously, and -with intent to injure the défendant, rather than to col- 
lect the debt, brlngs action for a sum largely in excess of what he knows 
to be justly due, and attaches property also of much larger value, there- 
by inflicting on the défendant spécial damages, such as do not ordina- 
rily resuit from the institution of a civil suit, an action on the case may 
be maintained against him therefor, to recover for the malicious abuse 
of civil process. 

2. Demobreu to Evidence— Waiveb bt Introduction of Evidence. 

A demurrer to the évidence is waived by the défendant by the Intro- 
duction of évidence in défense after the demurrer is overruled. 
8. Wbongful Attachment— Gkoss Ovekstatement dp Claim— Presumption 
OF Malice. 

Where the plaintiflf, In hls affldavit for an attachment, knowingly and 
grossly overstates the amount of his claim, such action warrants the 
Inference of malice. 
4. Same — Action for Damages— Instructions. 

In an action for wrongful attachment, it was shown that défendants 
commenced an action in attachment against plaintiff as a nonresident, al- 
leging in the affidavit filed that the amount due them was $5,100, al- 
though they had the same day recelved, to apply on such debt, the sum 
of about $2,900. It further appeared that such crédit was in fact made 
as of a previous date on another note of plaintiff, not due, and whlch 
défendants did not then own, and on which they were not liable. Held, 
that such fact was properly submitted for considération by the jury on 
the question of défendants' good faith or malicious Intent in suing ont the 
attachment. 
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5. SiMB— ESTOPPHI» 

]I>efeiidants sued out an attachment against plalntlff In a foretgn Ju- 
risdlctlon, and gamlshed a stockyards company whlch had possession, as 
plaintifl's bailee, of eertain stock in transit; sucli stock being then sold 
by the garnishee, HeM,, that plaintifC was not estopped to maintain an 
action for wrongful attaChment, on the ground tliat it was procured for 
a largely excessive amount, by the fact that after he had pald the debt 
he stipulated for the discharge of the garnishee, and tbat judgment for 
costs might be enteired against bim lu the attachment suit. 

6. Samb—Damagbs— Evidence op Loss of Crédit. 

In an action for wrongful attachment, évidence that, because of the 
attachment in à foreign JUrisdiction, plaintlft was refused a loan by a 
bank, Vfhich it had prevlously promised him, was admissible on the ques- 
tion of damages by loss of crédit. 

7. Rbvibw on Ehror— Bxçessivb Verdict For Damages. 

The Circuit Court of Appeàla cahnot reverse a judgment on a wrlt of 
error, where, no error of law appears on the face of the record, merely 
because the damages awarded by the Jury seem to be too large. 

Sanborn, Circuit Judge, dlssenting. 

In Error tp the Circuit Court of the United States for the Western 
District of Missouri. 

This action was brought by Lyt T. Johnston, the défendant in error, against 
George S. Tamblyn and Robert L, Tamblyn, dolng business as partners under 
the name of Tamblyn & Tamblyn, the plaintififs In error, and resulted in a 
verdict in favor of the plalntlff In the lower court. The original pétition was 
amended by leave of court during the progress of the trial, and the trial 
must be regarded as havlng taken place under the amended pleadings. The 
amended pétition recited, in substance, that the plaintifC was engaged in the 
business of breedlng, raising, buying, and selling cattle at hls ranches in 
Texas and elsewhere; that the défendants were engaged In the live stock 
commission ; business in Kansas City, Mo.; that on July 12, 1900, the plaln- 
tifE was indebted to the défendants in the sum of about $5,000, the exact 
amount of which indebtedness was then unknown; that on said day he exe- 
cuted a note in the sum of $5,100, due 90 days after date, with Interest from 
maturity, under an agreement that Whatevér différence. If any, there should 
be between Ihe .true amount of his Indebtedness, whén ascertalned, and the 
amount cailed for by the fa,ce of the note, should be adjusted by the parties 
when the exact amount of the indebtedness was ascertalned; that it was 
sùbsequently ascertalned' ttat the true amount of his Indebtedness was 
$4,870, the différence betwéen the tnie almount of his indebtedness and the 
face of the note belng $230; that on November 2, 1900, he pald on account 
ôf said note, and tlîe défendante accepted, the sum of $2,895.89; that, after 
the payment of said $2,895.89 upon hls Indebtedness, he was the owner and 
In possession of 333 head of eàttle, to wlt, calves, which he had shlpped and 
wépe then in transit from hls ranch In Teias to thé toWn of Alexis, in the 
state of Illinois; that tlieir market value on the day they should bave ar- 
rlved at thelr destination was $20 per head, aggregating $6,C60; and that he 
had already arranged for their sale at Alexis, ail of whlch the défendants well 
knew. :!(•)>: 

The facts«o rècIted in thé pétition were foUowed by the foUowlng alléga- 
tion: "That when said cattle so in transit from Texas to said Alexis arrived 
at East St. Louis, in Illinois, and were placed in the temporary possession of 
the St. Louis N&tlonal Stockyards Company at that place as the ballée of 
plalntlff, and at a tlme when défendants well knew that plalntlff's Indebted- 
ness to them didnot exeeedgaid balance of $1,974.11, to wlt, on the 3d day 
of November, 1900, said défendants, for the purpose of vexing and harassing 
plaintiff, and rulnlng hlm In hls goOd name, trade, and business, dld will- 
fully, wrongfuUly, wantonly, màllclously, and wlthout probable cause there- 
for, (1) Institute ta the clty of East St. Louis, in the eounty of St. Clair and 

T6. See AttafèhiBÎeht,' vol. 5, Cent. Dig. § 1385." 
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State of minois, which sald city court was then and there a court of gênerai 
jurisdictlon, their suit by attachment against this plalntiff, styled, 'Tamblyn 
& Tamblyn against L. T. Johnston;' (2) sue eut of said city court a writ of 
attachment and garnishment In said cause against the property of this plain- 
tiff then in said state of Illinois; (3) cause to be seized and attached, un- 
der and by the service of the garnishment side of said writ upon said St. 
Louis National Stoekyardg Company, then holding sald cattle as plaintlff's 
ballee as aforesaid, ail of plaintlff's said cattle, of the value aforesaid; and 
(4) cause and procure sald National Stockyards Company to sell and dispose 
of said cattle, of the value of $6,660 as aforesaid, v^hlch It did on the 5th day 
of November, 1900, at and for the sum of $3,743.41." The pétition further 
averred, in substance, that, by reason of the wrongful and mallcious acts of 
the défendants in thus suing out and causing the levy of said writ of attach- 
ment and garnishment, the plalntiff had been compelled to employ counsel to 
represent him in the protection of his rights, and had sustained damage on 
that and other accounts in a large sum of money, for which he prayed judg- 
meiit. 

The facts which the évidence introduced at the trial tended to establish 
are thèse: Johnston, the plalntiff below, was a cattle raiser and breeder of 
cattle residing lu Texas. The défendants Tamblyn were cattle commission 
men doing business in Kansas City, Mo. On November 3, 1900, Johnston had 
executed a note for $12,523, due December 18, 1900, which the Tamblyns had 
sold to a third party, without recourse, and another note, for $300, due the 
same day. The Tamblyns held another note against Johnston, in thç sum of 
$5,100, which fell due October 9, 1900, and was entitled to a crédit in the 
sum of $230. AU of thèse notes were secured by a mortgage on a large herd 
of cattle in Johnston's possession in the state of Texas, which was worth 
about $50,000. Johnston luade a shipment of 135 or 138 head of cows and 
bulls to the Tamblyns at East St. Louis, 111., to be sold, and the proceeds ap- 
plled on the note for $5,100. Thèse cattle arrived in East St. Louis on the 
morning of November 3d, and were sold in the stockyards between 11 and 1 
o'clock of that day; the net proceeds realized from the sale, and applicable 
to the payment of the note for $5,100, being $2,895.89. At the same time 
Johnston shipped six car loads of calves to Alexis, III., to his brother-in-law, 
which arrived in East St. Louis on the same morning with the other cattle. 
The calves were not covered by the Tamblyn mortgage, but the cows and 
bulls were. About 9 o'clock on the morning of November 3d, the défendants 
Tamblyn began an action of attachment against Johnston in the city court 
of East St. Louis, St. Clair county, 111., on the ground that he was a nonresi- 
dent of the state; alleging in their affldavit for attachment that, after allow- 
ing ail just crédits and set-offs, he was indebted to them in the sum of 
$5,100. A writ of attachment was issued, which was levled upon the calves 
then in the possession of the National Stockyards Company, by garnishing it 
as bailee of the calves. At the time the défendants instituted this suit of at- 
tachment, they knew that the cows and bulls were in the hands of their con- 
signée, and were to be sold, and the proceeds applied on the note for $5,100. 
They did not at the time own the note for $12,523, which was not due until 
December 18, 1900; having sold it, without recourse, to the Boston & Kansas 
City Brokerage Company. After the levy of the attachment in the manner 
aforesaid, the calves were sold at the stockyards, and the money realized 
therefor remalned in the hands of the stockyards company for some time. 
After the levy of the attachment the Tamblyns pressed Johnston for the pay- 
ment of the $12,000 note at maturity, as if they were the owners of the same, 
although they did not own it, and were not liable thereon. Although John- 
ston applied to them to extend the time for the payment of the note, suppos- 
ing them to be the owners thereof, they declined to do so, and urged him to 
release his daim to the proceeds of the calves, then in the hands of the gar- 
nlshee, so that it could be applied on the indebtedness which they held. The 
attachment suit pursued Its regular course, publication having been made to 
bring in the défendant in that suit, until January 7, 1901, when. In pursu- 
ance of a stipulation which was flled, a Judgment was rendered in favor of 
the Tamblyns and against Johnston for costs; the judgment entry reciting 
that the debt had been paid since the suit was brought, and reciting, further, 
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theit the ftocfeyards compftay be discharged as gaffllshee. The stipulation In 
pursuaDce of 'whlch such judgment was entered was in the followlng form: 
"Xlïf'débt sued on In the above-styled cause having been paid off since the 
lîlfitttution of this suit, it Is agreed that plaintiffs hâve judgnient for their 
CQSts, and that the garnisbee, the St. liouis National Stockyards Company, 
be discharged." About the same date, or prior thereto, the $12,000 note was 
sent dQjSRQ to Texas for collection, and was there paid by.Johnston. When 
thus paid, it was eredited as of November 1, 1900, with the proceeds of the 
sale oCil85 head of cows and buUs; the crédit indorsed thereon being in the 
foUowing form: "By 138 or 137 cattle shipped to St. Louis, Illinois, sold in 
yard there, §2,895.89." The Other notes, for $5,100 and $300, respectively, 
bore no crédit at ail, but were marked ''Paid." 

To reverse the Judgmentiwhleh was rendered against them on a trial be- 
fore a Jury in the lower court, the défendants hâve brought the case to this 
coui-t, ouift :writ of error. : 

L,. H. Waters and George F. McNulty (Charles P. Wise, on the 
brief), for plaintiffs in error. 

K. R. Çraig (H. C. McDougal, Frank P. Sebree, and S. C. Price, 
on the brief), for défendant in error. 

Before SANBORN; THAYER, and VAN DEVANTER, Circuit 
Judges. 

THAYER» Circuit Judge, after stating the case as above, delivered 
the opinion bf the court. ' 

The complaint which Was fîled in the Circuit Court, the substance 
of which is given abpye, states a good cause of action for the ma- 
licious abuse of civil process, as distinguished from an ordinary action 
for maliciOus prosecution. The gist of the complaint is that the de- 
fendants bél'ow, who are the plaintiffs in error hère, well knowing 
that thé p^aintiff below was only indebted to them in the sum of 
$1,974.11, eommenced an action against him by attachment in a for- 
eign jurisdiefion, charging the indebtedness to be $5,100, and causing 
a levy to bç ma,de on property of the plaintiff then in transit which 
was of the value of $6,600, and that they did so "wrongfully, wantonly, 
and maliciously," for the purpose of injuring the plaintiff in his good 
name and crédit. We eiitertain no doubt that the complaint discloses 
a légal wrong, for which an action will lie. Accordingto the great 
weight of authority and reason, no action will generally lie for the 
institution and prosecution of a civil suit, even if it is brought and 
prosecuted maliciously and without any probable cause. In such 
casés the lîability of the plaintiff for the, costs which he thereby incurs 
is deemed à sufEcient penalty for the wrong. But when the plaintiff, 
who brings such an action, procures the arrest of the défendant or 
the seizure of his property under a writ of attachment, and thereby 
inflicts spécial damages, sUch as do not ordinarily resuit from the in- 
stitution of a civil suit, a wrong is committed, on account of which 
the law will affcrd redress in an action on the case. So, when a plain- 
tiff, having a legitimate demand against a défendant for a small 
amount, sues'him for a sum largely in excess of what he knows to be 
justly due, and causes an attachm«nt to be levied on property of the 
défendant of great value, to secUre such excessive demand, and does 
so maliciously, with intent to injure the défendant,, rather than to 
collect what is juâtly due, a wrong is committed, of which the courts 
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will take cognizance. The law to this effect is comparatively well set- 
tled, and it commends itself to our judgment as reasonable and just. 
Austin V. Debnan, 3 Barn. & Cressw. 143 ; Savage v. Brewer, 16 Pick. 
453, 28 Am. Dec. 255 ; Zinn v. Rice, 154 Mass. i, 27 N. E. TJ2,, 12 L. 
R. A. 288 ; Brand v. Hinchman, 68 MÎch. 590, 36 N. W. 664, 13 Am. 
St. Rep. 362 ; Mayer v. Walter, 64 Pa. 283 ; Wetmore v. Mellinger 
et al., 64 lowa, 741, 18 N. W. 870, 52 Am. Rep. 465; Potts v. Imlay, 
4 N. J. Law, 330, 334, 7 Am. Dec. 603 ; Bitz v. Meyer, 40 N. J. Law, 
252, 29 Am. Rep. 233; Marx v. Strauss (Ala.) 9 South. 818, 820; 
Stiff V. Fisher (Tex. Sup.) 22 S. W. 577; Scovill v. Glasner, 79 Mo. 
449, 460. The view last expressed, that the amended complaint on 
which the case was tried stated a good cause of action for the ma- 
licious abuse of civil process, disposes of some of the assignments of 
error, and nothing further need be said in relation thereto. For ex- 
ample, it disposes of the claim that the trial court erred in refusing 
to sustain a motion for judgment on the pleadings, that it erred in 
overruling défendants' objection to the introduction of any évidence 
under the pleadings, that it erred in overruling the défendants' de- 
murrer to the évidence at the close of the plaintifï's case, and that 
it erred in refusing to direct a verdict for the défendants. Inasmuch 
as the amended complaint on which the case was eventually tried 
stated a good cause of action, and there was évidence tending to sup- 
port its allégations, the assignments of error last mentioned are un- 
tenable. Besides, the défendants below lost the benefit of their de- 
murrer to the évidence, which was interposed at the close of the 
plaintiff's case, because they did not stand upon the demurrer when 
it was overruled, but proceeded to introduce their testimony, thereby 
waiving the benefit of the demurrer. Union Pacific Railway v. Dan- 
iels, 152 U. S. 684, 14 Sup. Ct. 756, 38 L. Ed, 597. Moreover,, the 
record does not disclose that a peremptory instruction to find for the 
défendants was asked by them at the conclusion of ail of the évi- 
dence, for which reason the case was necessarily submitted to the 
jury for its décision. Hartford Life Ins. Co. v. Unsell, 144 U. S. 
439, 451, 12 Sup. Ct. 671, 36 L. Ed. 496. We pass, therefore, to the 
considération of other questions on which the right to a reversai 
must dépend, and those are whether the court below gave any erro- 
neous instructions to the jury which were duly excepted to at the 
time, and whether material errors were committed in the admission 
or rejection of testimony as to which exceptions were properly saved. 
With respect to the charge of the trial court, the errors assigned are 
as follows : That the court erred in submitting the case to the jury 
on issues not raised by the pleadings ; that the court erred in submit- 
ting to the jury any question of damage to the plaintifï's crédit or 
réputation ; that the court erred in charging the jury that, if the affi- 
davit for the attachraent stated the debt sued for at a sum greater than 
the sum in fact due, the défendants were liable ; that the court erred 
in charging the jury that they might infer that the prosecution was 
malicious from the fact that the affidavit stated the debt at a greater 
amount than was due ; that the court erred in charging the jury that, 
if the debt due défendants was less than the amount stated in the af- 
fidavit, thé attachment suit was commenced without probable cause ; 
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and that the court erred in charging the jury that any înference of 
bad faith might be drawn from the fact that the note for $12,523 was 
credited with the proceeds of the sale of certain cattle. 

We observe, in the first place, that none of thèse assignments are 
made in fair compliance with rule 11 of this court, since they do not 
set out totidem verbis the part of the charge to which the respective 
assignments are addressèd, as the rule requires, but only the efifect 
of the charge, as counsel for the plaintifïs in error construe it. This 
method of assigning errors to a lengthy charge, besides being in plain 
violation of the aforesaid rule, is inconvénient, and imposes an un- 
necessary burden on an appellate court, in that it compels it to ex- 
amine an entire charge critically to ascertain to what portions thereof 
the assignments are addressèd, and whether the substance of what 
was said is correctly stated in the assignments. This is a task which 
frequently imposes on an appellate court considérable unnecessary 
labor and care. But notwithstanding the violation of the rule, which 
would justify us in ignoring the assignments in question, we hâve 
looked through the entire charge, to see how far the assignments are 
tenable. The resuit is that we do not fînd in the charge anything to 
support the assignment that the court submitted the case to the jury 
upon issues not raised by the pleadings. On the contrary, the issue 
submitted to the jury was one which was fairly raised by the amended 
complaint and the answer thereto. Nor do we find that the court 
erred in submitting to the jury any question of damage to the plain- 
tifï's crédit or réputation. In the progress of the trial it did permit 
évidence to be introduced tending to show that the plaintiff's crédit 
had been affected by the wrongful act complainëd of, and that, in our 
opinion, was a legitimate item of damage, considering the character 
of the action. We do not fînd that the trial judge charged the jury 
that, if the affidavit for the attachment stated the debt sued for to be 
an amount greater than.the sum which was in fact due, the défend- 
ants were liable. The court made no such statement. What the 
court did say on the point in question — and we assume that it is the 
part of the charge to which this assignment was addressèd — is as 
follows : 

"The statutes of Illinois, gentlemen of the Jury, llke ail the other sta tûtes 
■with which this court Is aeqiïalnted, requlre that, before a party can obtain 
the assistance of this extraordinary remedy and right to sue by attachment, 
he shall make a certain affidavit, as the foundation of the issuance of such a 
writ. The requirement of such affidavit Is that he shall state what Is the 
amount of his elalm, after gîving ail just crédits and set-o£Cs to which it is 
entitled, and he is not perniltted to resort to this writ unless his affidavit 
contains that essential andjurisdlctional fact. He Is not permltted by the- 
splrit as well as the letter of the law to seize and take into possession the 
property that bélongs to another man under a claim which he knows to be 
false, or under an exaggerated clalm, known to him not to be due to the es- 
tent swom to. For instance, you may owe a man three thousand dollars, 
and, If he finds your propçrty in a jurisdietion In which you do not réside, 
under such a statute as this, h€ may sue out a writ of attachment and seize 
your property on thé ground that you are a nonresident; but if, in his affi- 
davit predicatlng that right, he should state the amount due and ôwing by 
you after allowing ail just crédits and set-offs as four thousand dollars, and 
that is not an honest mlstake on his part, he Is then prosecuting a claim that 
is a false claim, and he would be liable for Buing out a writ based on an ex- 
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aggeratefl amount — an amount greater than that whlch he knows to be due 
— and he would then be subject to an action for malicious prosecutlon. The 
reason assigned for this rule by the courts oî higbest authorlty is that, by 
stating the correct amount of his claim for which he Issues his wrlt of at- 
tachment, It would enable the debtor to hâve his property released from the 
opération of the wrlt by paylng the amount of money he owes to the party, 
and he Is not permltted to seize any more property under this wrlt than he 
may believe to be reasonably requlslte to secure the amount of his debt." 

We find nothing in the foregoing excerpt from the charge that is 
materially erroneous. A person does commit a légal wrong, for 
which redress will be afforded, if he sues out a writ of attachment, 
and causes it to be levied on the property of another, to secure the 
payment of a claim which he knows at the time to be either baseless 
or grossly exaggerated. A différent rule obtains, of course, if the 
plaintiflf acts in good faith, supposing the sum demanded, or about 
that sum, to be justly due ; but if he is conscious at the time he pro- 
cures the writ that his demand is baseless or grossly exaggerated, 
and with such knowledge he causes the writ to be levied on property 
of the défendant adéquate to pay the exaggerated or baseless demand, 
such wanton and wrongful act on his part will entitle the attached 
debtor to recover damages for the injury which he may sustain. The 
law will not tolerate wanton and reckless conduct of that sort. The 
authorities heretofore cited fully sustain this view. If there is any- 
thing faulty in the foregoing excerpt from the charge, it is in that 
clause wherein the learned trial judge said "he would then be subject 
to an action for malicious prosecution." It would hâve been more 
accurate, perhaps, to hâve said that he would then be subject to an 
action for the malicious abuse of civil process, but that is an imma- 
terial utterance, which could not hâve misled the jury or prejudiced 
either party, for, if there was a right to recover on the facts sup- 
posed, it is immaterial whether the action brought to redress the 
wrong was termed an action for malicious prosecution or for ma- 
licious abuse of process. 

We find no statement in the charge of the lower court to the efïect 
that the jury might infer that the prosecution was malicious from the 
fact that the affidavit for the attachment stated the debt sued for as 
greater than the sum that was actually due, and the assignment of 
error to that efïect is therefore untenable. We are of opinion, how- 
ever, that if this afifidavit did grossly exaggerate the amount of the 
indebtedness of Johnston to the Tamblyns, and the parties who made 
the afHdavit were conscious of that fact when it was made, such fact 
would afiford ground for an inference of such malice as would serve 
to sustain the action. In that event the party making the afifidavit was 
guilty of a wrongful act donc intentionally, without légal justification 
or excuse ; and such an act, in the eye of the law, is malicious. 

Relative to the contention that the trial court erred "in charging 
the jury that an inference of bad faith might be drawn from the fact 
that the note of $12,523 was credited with the proceeds of sale of 
cattle," this may be said: The trial court did not instruct the jury, 
so far as we can discover, in so many words, that the inference in 
question might be drawn. In one portion of its charge, in reviewing 
the testimony, it did allude to the very singular fact, which was 
126 F.— 18 
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discloied by thé évidence, that the net prodeeds of the cattte, àmount- 

ing; tofaBôùt $2,895/ thât^yere shipp^ to East St. Loujs and sold 
on tHè'itbrning of Mpveriibër 3, 1900, which proceeds should hâve 
been applied on the note for $5,100, which was then due, were not 
so appîiôd, but were indorsed as a crédit as of date November i, 
1900, çn the note for $12,523, which latter note was not then due, 
and wà's Owned by a third party, having been theretofore sold and 
indorsed by the Tamblyns without recowrse. After alludihgto this 
circumstamce very fuUy and fairly, the court remarked that it "may 
be considëred by the jury on the inqûiry, in ascertaining the mind 
of the parties in suing out this writ of âttachment." We are of opin- 
ion that such a direction ' was entirelyproper. It \va6 certainly a 
curious fact— one that would excite the suspicions of most any per- 
son— that the proceeds of the cattle which were sold on the morning 
of November 3d were credited on a note not then due, and which 
did not belong to the Tamblyns, and on which they were apparently 
nôt liable, when the proceeds of such cattle should havè been ap- 
plied, and were intended by the shipper to be applied, as a crédit of 
the note fori $5, 100, thereby reducing the amount due on that note 
to less than $2,000. The jury, we think, were clearly entitled to con- 
sider this - circumstance, and the motives which led the défendants 
below to make the crédit in the lîianner last stated. 

There is one other assignment of error to be mentioned, which is 
to the follbwihg efifect: The court erred "in charging the jury that 
the acceptànce of the proceeds of the sale of the calves was not a 
ratification' of their sale.'" We fînd no such déclaration of law as 
this in the charge. It does appear; however, that in reciting the facts 
as they -hâd been developed at the trial, for the information of the 
jury, theïltriâl judge did allude to the fact that âfteï Johnston had 
paid ail the' notes heretofdfe mentioned, namely, the toote for $12,523 
and the balance due onithe note fof $5,100, which fîgured in the ât- 
tachment suit, his attorney went to East St. Louis, 111.,' where the at- 
tachmefit suit was then pénding, and entéred into the stipulation 
heretofore mentioned, cOnsenting to thé discharge of the National 
Stockyà*d6' Company as giarnishée in that^ action) and that the plain- 
tifif in the attàchmeiit' suif ' hâve judgment for costs. Aftèr stating 
thèse fact Si in substance, the trial judge said: 

"That faWgèntlemeiiéï' the jury, aiïd so the court chjirges you, created 
no estoppel «^Inst the maintenaiice of this Siilt. In other words, thé ac- 
ceptànce pftji^iiioney dfleg not epnstitute a walver of his right to bring- this 
action for w^Ucious prosecution of the âttachment, if it was malicious. 

• »■*"..'''.■■■ 

We inf^r that the assignment of error last mentîoned has référence 
to this parâgtaph of the charge, but we do not pèrceive any error of 
law in the;Statement so made. The calves that were attached while 
in the hasidjSïofi thestockyàrds comipany were sold, and the proceeds 
txi the sale Afrere received àiid held fora time by the stockyards Com- 
pany as : garnishee, who eventually paid them. over to Johnston, or 
pursuajit to his direction, so that he received the benefit thereof. 
^e fail toperceivè how his consent, or that of his attorney, that the 
garnishee. might be discharged, and that a judgment be entered in 
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favor of the plaîntiff for costs, which consent was given on or about 
January i6, 1901, after ail the notes had been paid, could operate 
to estop the plaintiff below from complaining of the original wrong, 
which consisted in suing the plaintiff below for a sum largely in ex- 
cess of the amount which he actually owed, and causing enough 
of his property to be attached, while in transit and in a foreign juris- 
diction, to compel the payment of the exaggerated demand. 

This disposes of ail the assignments of error that are addressed to 
the instructions which were given by the lower court, and we find 
nothing therein that would justify a reversai of the judgment below, 
even if the assignments were made in conformity with our rule. 

It should be further observed, in this connection, that the learned 
trial judge, after reviewing the facts of the case at considérable 
length, and stating the law applicable thereto in the manner herein- 
before partially shown, concluded the charge, except as to the assess- 
ment of damages, by the following spécifie direction: 

"If you find and believe from the évidence, gentlemen of the jury, in thia 
case, that the défendants, in sulng out the writ of attachaient in question, 
instituted it for the just amount of their claim, as believed by them to be due, 
that they gave It ail the crédits knoven to them to which it was justly entl- 
tled at that time, that the note was then past due, and that the défendant was 
a nonresident of that state (and the évidence shows he was), then the défend- 
ants had a right to institute the suit; and their purpose or animus would be 
a matter of no conséquence in this case, and would not subject them to this 
action. But if, on the other hand, you find and believe from the évidence in 
this case that the défendants did not give to the note the crédits to which it 
was justly entitled at that time, and they were conscious of the fact that they 
were not doing so when the affldavit was made and the attachment was sued 
out, then that was an improper and abusive use of the writ of attachment, 
and would render them subject to this action for malicio'us prosecntion, as 
heretofore stated to you." 

This latter instruction placed the crucial issue of fact in the case 
before the jury in a clear and concise form^, and in such a manner 
that neither party would seem to hâve any just cause for complaint. 

The errors that hâve been assigned relative to the admission of tes- 
timony which is said to hâve been inadmissible are quite numerous, 
no less than nine errors of that sort having been specified. It would 
subserve no useful purpose, and would needlessly prolong this opin- 
ion, if we should undertake to state the substance of the évidence 
to which thèse assignments relate, in détail. It will suffice to say, 
therefore, that we hâve gone over thèse assignments carefuUy, and 
hâve read the évidence to which they refer, and are satisfîed that none 
of them are tenable or of such importance as would justify a re- 
versai of the judgment. In some instances the record fails to show 
that any exception was taken when the évidence was introduced; in 
other instances the testimony which is now objected to was elicited 
by the plaintifïs in error themselves on the cross-examination of wit- 
nesses, or was simply a répétition of testimony which had already 
been introduced without objection ; while in other" instances the tes- 
timony does not seem to hâve been either incompétent or immate- 
rial. For example, in one instance, where an exception was duly 
saved, the plaintiff below was allowed to give évidence tending to 
show that he had been prevented from obtaining a loan from some 
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bankers in Texas, to whom he had applied for a loân, and wlio had 
promised to make it, because prior to the completion of the transac- 
tion they happened to hear of the pendency of the attachment suit 
against the plaintifï which had been brought in East St. Louis, III. 
We think that this' évidence was compétent, in a case of this charac- 
ter, as tending to show loss of crédit incident to the alleged wrongful 
conduct of the défendants. 

It is suggested in the brief of counsel for the plaintiffs in error, 
and some mention of the fact was made in the argument, that the 
damages which the jury assessed in this case are excessive, and that 
the judgraient ought to be reversed for that reason. It is a sufficient 
answer to this: 'suggestion that this court cannot reverse a judgment, 
where no error of law appears upon the face of the record, simply 
because the damages seem to bé too large. Railroad Company v. 
Fraloff, 100 U. S. 24, 31, 25 L. Ed. 531 ; Arkansas Cattle Co. v. 
Mann, 130 U. S. 69, 75, 9 Sup. Ct. 458, 32 L. Ed. 854; Parsons v. 
Bedford, 3 Pet. 433, 446, 447,7 L. Ed. 732. Moreover, the case in 
hand was one which warranted the assessment of punitive damages, 
if the jury were satisfied, as they evidently were, that the défendants 
below had sped out an attachment upon a demand that was grossly 
in excess of what they knew to be due, and had caused it to be levied 
upon property of great value in a foreign jurisdiction, far removed 
from the dèbtoir's place of résidence; and it was the province of the 
jury to say whât the amount of such punitive damages should be, 
in consequepce ; of such wanton, malicious, and oppressive conduct. 
Besides, the trial court very clcarly advised the jury, in the instruc- 
tion which we haVe heretofore quoted, that the animus of the défend- 
ants in suing dut the attachment wàs of no conséquence, and should 
be disregarded, if they instituted the attachment suit "for the just 
amount of their daim, as'beiîévèd by them. to be due,, and if they gave 
it ail the crédits known to theni to which it was justly entitled at the 
tirae." 

Finding no érror of > law upon the face of the record such as, in 
our opinion, would justîfy the reversai of the judgment below, it is 
accordingly affirmed. ,' 

SANBORN, Circuit Judg'ei (dissenting). When the attachment 
which is the basis of this action was run, the défendants below had a 
good cause of action against the plaintifï, Johnston, for a debt of 
$1,974.11, and good ground for the attachment of his property, in 
the fact that he was a nonresident of the state in which the action 
was commençed, Hence rthe- défendants had the right to bring the 
action and to levy the attachment for $1,974.11, and it was not ma- 
terial whether they «xeïcised ithat right with or wifhout malice. The 
purpose or njotive with which one enforces a légal right furnishes no 
ground of complaint or action. .The plaintifï suflfered no légal injury 
from the façit -that an action was commençed against him, and his 
property' was attached, Therei was both probable and légal cause for 
the action and for the attachtïient, and no cause of action for mali- 
cious prosecution ôf either of them could or did arise. 

But the défendants' màliciously stated the amount of their claim 
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in the attachment at $5,100, when it was only, $1,974.11, and they 
caused property to be attached of the value of $6,600, when prop- 
erty of the value of net more than $3,000 would hâve been ample 
to secure to them what was due them. The exaggeration of the 
amount owing and the excessive levy constituted a légal wrong, and 
the plaintiff was entitled to recover ail the damages which he suf- 
fered by reason of its infliction. Those damages, however, could 
not hâve exceeded the difiference between the damages which the 
plaintifï would hâve sufïered if the défendants had run their attach- 
ment for $1,974.11, and had levied it on property worth no more 
than sufïicient to secure the payment of that amount, and the dam- 
ages which he did sustain by the attachment for $5,100 and the levy 
upon property of the value of $6,600. The former damages consti- 
tuted no légal injury. The défendants had a right to inflict them, 
and for the infliction no cause of action arose in favor of the plain- 
tifï. He was entitled only to those damages which resulted from 
the exaggeration of the claim and the excess of the levy. 

But the court below did not limit the damages recovered in this 
case to those which resulted from the excessive amount claimed in 
the attachment, or from the seizure of an excessive amount of prop- 
erty under it, but it tried the case upon the theory, and it instructed 
the jur}', that the measure of the plaintifif's damages was that which 
prevails in actions for malicious prosecutions without probable cause; 
that is to say, ail the damages which were inflicted upon the plaintifï 
by the commencement of the suit, and by the issue and levy of the 
attachment. It instructed the jury (i) that this was an action for 
the malicious prosecution of an attachment ; that, "to sustain such an 
action, the évidence must be such as to establish the malice of the 
party in suing it out, and that the action was without probable cause 
to sustain it"; (2) that, if the attachment was sued out for the just 
amount of the daim, "then the défendants had a right to institute 
the suit," but that, if the défendants knowingly sued it out for an ex- 
cessive amount, "that was an improper and abusive use of the writ 
of attachment, and would render them subject to this action for 
malicious prosecution, as heretofore stated to you" (that was to say, 
to the action for the prosecution of the attachment suit without prob- 
able cause) ; and (3) that, in case they found this issue for the plain- 
tifï, he would be entitled to ail the damages which resulted from 
the wrongful act of the défendants which the court had specifîed, which 
was the malicious prosecution of the attachment. Exception was 
taken to this charge before the jury retired, on the ground that the 
court should hâve instructed them "that the attachment suit was 
properly maintainable, and that, there being a sufïicient cause of ac- 
tion and a proper ground of attachment, that the question of prob- 
able cause was wholly immaterial." In my opinion, this exception 
points out a fatal error in the charge of the court, which is sufïi- 
ciently specified in the assignment of errors. No action for mali- 
cious prosecution was maintainable in this suit; there was probable 
and légal cause for the attachment ; so that the question of prob- 
able cause was immaterial, and was erroneously submitted to the 
jury, and the plaintifï was not entitled to ail the damages which 



278 126 FEDEBAL RBPOBTEB. 

resulted îrom the issue of the attachment, but his only légal damages 
were those which he sustained because the writ was issued for $5,100, 
instead of for $1,974.11, and was levied on property worth $6,600, 
rather thaii upon property sufficient only to secure the payaient of 
the just debt. I am unable to persuade myself that this was net a 
grave error, which resulted in a judgment for an amount far in ex- 
cess of. the just damages for the abuse of the writ, and I am of the 
opinion that it entitles the défendants to a new trial of the action. 



C. CRANE & CO. V. FRY. 
(Circuit Court of Appeals, Fourth Circuit. November 5, 1903.) 

No. 488, 

1. EvrDBNCB— Relevancy. 

Plalntiff sued défendant corporation for the value of certain rallroad 
tles alleged to hâve been lost through defendant's négligence In operat- 
ing a boom, The contract for boomlng the tles was made by plalntiff 
with a màn who was gênerai manager of défendant, and also of another 
Company, which orlglnally constructed thé boom. A question at issue 
was whether the contract was made with défendant or such other Com- 
pany, and plalntiff iutroduCed évidence to show that défendant used the 
boom and coUected sums due for its use by others, claimlng that défend- 
ant had operated the boom for years. Beld, that évidence was admissi- 
ble on behalf of défendant to show that the sums so coUected were ac- 
counted for to the other company, as explainlng the transactions shown 
by plaintifC's évidence, an^ tending to négative his clalm. 

2. Samb— ExpBRT Testimont — Opération of Log Booms. 

The proper conduct and management of a log boom, and what is prac- 
ticable to be done in its opération, are matters of expert knowledge, and 
expert testlmony is admissible on an issue as to négligence or improper 
management in handling logs therein. 
8. CONTRAGTs— Action por Bkbach— Pleading. 

A déclaration alleged a contract by défendant to boom timbers for 
plalntiff, and that through négligent opération of the boom the timbers 
were lost. In one count it was alleged that défendant operated the boom 
as owner, and in another as lessee. Beld, that defendant's title to the 
boom was Immaterial, and that if it made the contract, and was operat- 
Ing the boom in either capacity, it was responslble, and plalntiff was en- 
titled to recover, under the déclaration, for any loss resultlng from its 
want of ordinary care. 
L Boom Companibs— Liabilities— Mbasube op Care Requibed. 

The operator of a boom contracts to care for and deliver logs floated 
înto the boom,, and Is bound to the exercise of ordinary care and dili- 
gence ih performlng the contract in accordance with the gênerai usage 
and methods of opération; and, in the absence of such care, good faith 
and honesty do not relieve it from llability for a loss resultlng. 
6. Samb— -Action against— Instbuotions. 

Instructions asked by défendant in an action against a boom company 
to recover for loss resulting from Its refusai to release plaintifC's logs 
when re^uestèd considèred, and held properly refused. 
6. Corporations — ^Leoai, Bntity— Ownekship of Stock bt Stockholders of 
Second Corporation. 

The, fact tliat ail of the stock of a boom company has been purchased 
by stockholders of another corporation, and is held for its benefit, does 
not make à*» làtter the b'rt'ner of the property, franchises, or business of 
the boom oampany. 



Hé. See Lojfpi pd JLogglng, vol. 33, Cent. Dig. § 34. 
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In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Huntington. 

John H. Holt, W. R. Thompson (C. W. Campbell, on the bneQ, for 
plaintifif in error. 

Geo. J. McComas, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge. This was an action at lavv brought by 
Chapman Fry, a citizen of West Virginia, against C. Crâne &; Co., a 
corporation of Indiana, to recover for the loss of 30,000 raiiroad ties 
belonging to the plaintif!, which, by the alleged fault of the défendant, 
were swept out of a boom on Twelve Pôle river, in Wayne county, 
W. Va.; the boom, as alleged, being leased to or operated by the 
défendant. The défendant pleaded the gênerai issue, and, the verdict 
being for the plaintifï, the case is novi^ hère on exceptions by the 
défendant to certain rulings of the court. 

The plaintiff offered évidence tending to prove that the plaintifif, 
who before that time had gotten out timber on Twelve Pôle river, in 
Wayne county, using this boom, had requested a certain Fletcher 
Garrett, who had been at one time an employé of the défendant, 
and who was at that time getting out timber on Twelve Pôle river 
and using the boom, to see Mr. Crâne when lie went to Cincinnati, 
and find out what they would charge to boom his ties. The reply 
by Mr. Crâne to Mr. Garrett was that the charge for booming the 
plaintiff's ties would be ij^ cents for each tie, and thereupon and 
upon that understanding the plaintifif put his ties into the creek, and 
they were floated into the boom. 

The first question which arose was, with whom was the contract 
made? The plaintifif contended that he knew no one except the de- 
fendant corporation, C. Crâne & Co., of which C. Crâne was the 
gênerai manager, and through whom, as the manager of the défend- 
ant corporation, he had done business in connection with lumbering 
on the Twelve Pôle river for several years. On the other hand, the 
défendant contended that, in making the contract with the plaintiff, 
Mr. Crâne was acting as the président and gênerai manager of the 
Twelve Pôle Land, Lumber & Boom Company, a corporation which 
had originally constructed the boom, and the stock in which was 
owned by the same persons who were the stockholders in the cor- 
poration of C. Crâne & Co. To support the plaintifif's contention, he 
ofifered testimony that C. Crâne & Co. operated the boom as if it was 
its own; that it had paid the superintendent and laborers, collected 
the dues for booming in its oWn name — and gave in évidence other 
circumstances tending to show control of the boom business by the 
défendant, and dealing with it as an absolute owner would. To sup- 
port the defendant's contention that C. Crâne & Co. did not carry on 
the boom business as its own, the défendant ofifered to prove that 
certain payments which the plaintifï and his witnesses had testifîed 
were made to C. Crâne & Co. for charges for booming were by C. 
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Crâne & Co. credited to an account of the Twelve Pôle Land, Lumber 
& Boom Company in the defendant's books. 

The questions propounded to the defendant's witness asked him to 
State what became of certain sums which the plaintiff had testified he 
had paid to C. Crâne & Co. for booming his ties, and to state if C. 
Crâne & Co. had accounted to the Twelve Pôle Land, Lumber & 
Boom Company for those several amounts. To thèse questions the 
plaintiflf objected, and the court sustained his objection, and thèse rul- 
ings constitute the fifth, sixth, and seventh assignments of error. 

There was proof tehding to show that C. Crâne was the treasurer 
and gênerai manager of C. Crâne & Co., the défendant corporation, 
and was also the presideût ând manager of the Twelve Pôle Land, 
Lumber & Boom Company, which had constructed the boom in ques- 
tion. Hç could, therefore, hâve contracted with the plaintifï in either 
capacity. No definite statement was made by either party to the 
contract at the time it was made as to who was the party contracting 
with the plaintifîf; but niany circumstances were detailed in testimony 
consistent with the contention that the défendant, C. Crane^ & Co., 
operated tjie boom, and, among other circumstances, the fact that it 
received and paid out ail the money received or expended for the 
opérations of the boom. The défendant offered to explain the re- 
ceipt and payment of the money by showing that C. Crâne & Co. ac- 
counted for the money as money received on account of, and for the 
use of, the Twelve Pôle Land, Lumber & Boom Company. The 
weight of the testimony would hâve been for the jury, but we are of 
opinion that it was testimony pertinent to the issue, and was admissi- 
ble. When the gênerai manager of C. Crâne & Co. named the rate 
for booming the plaintiff's ties, nothing was actually said inconsistent 
with defendant's contention that he was then acting for the boom 
Company. The jury were asked by the plaintifï to fînd that Crâne was 
acting for C. Crâne & Co., and to find from its acts that C. Crâne & 
Co. was operating the boçra, or held itself out as so doing, and, 
among other acts, the fact tliat C. Crâne & Co. used the boom for its 
own timber, and coUected toU from others whom it permitted to use 
it. If the défendant could show that it did really pay over and account 
to the boom company for the tolls collected for booming, it would 
be a pertinent circumstance tending to prove the defendant's con- 
tention. If the défendant took toll for itself from those using the 
boom, it çould not displaim operating the boom ; but if it took the 
toll not for itself, but for the use of the boom company, it should be 
allowed to prpve it. We think the rejection of the defendant's ofïer 
of this testimony was error, 

The second, third, and fourth assignments of error relate to the re- 
fusai of the court to allow, the défendant to ask a witness familiar 
with the wofking of booms in West Virginia whether or not it was 
practicable to ppen the boom and release the plaintiff's ties without at 
the same time taking out the other timbers in the boom, and the 
further question ^yhether the operator of a boom Under a contract 
to boom ties is obliged to open the boom, at the instance of an owner 
of a part of th|ë lumber in the boom, until the owners of the other 
lumber in the boom hâve had a reasonable opportunity to prépare 
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lo take care of their lumber as it îs turned adrift at the opening. 
The ground of the plaintiff's action was that, at a time when the 
backwater from the Ohio river afforded a suitable opportunity to 
open the boom and release his ties, the défendant, through its boom- 
master in charge, refused the plaintifï's request to open the boom 
upon the ground that the other owners of logs, including the défend- 
ant itself, had not been able to procure the necessary chaîn dogs for 
rafting their logs, and therefore the boom could not be opened with- 
out causing the other owners to lose their timber by its floating ofif 
into the Ohio river. Those who operate a boom are bailees for hire, 
and in handling of the logs they hâve in charge, and in maintaining 
the boom, are held to an ordinary degree of care; that is to say, 
that degree of care which an ordinarily prudent man would in that 
business exercise in respect to his own property. 4 Am. & Eng. 
Ency. of Law, p. 717, tit. "Boom Companies." The operators of a 
boom are not insurers, nor hâve they the duties of a common carrier, 
but their obligations are similar to those of warehousemen, whariin- 
gers, and bailees of like character. The plaintifï's allégation was 
that his losses occurred because of the neglect of the défendant to 
properly construct, maintain, and handle the boom, and to deliver his 
legs to him on his demand. The defendant's défense on the merits 
was that it had not failed in any duty, and had done ail that was prac- 
ticable. The proper conduct of a boom, and what is practicable to be 
done, and what not, is a matter of expert knowledge, proper to be 
explained to the Jury by compétent testimony ; and we are of opinion 
that it was error to refuse to allow the défendant to introduce this 
expert testimony since it was pertinent to the question whether the 
défendant had failed in its duty or not. 

The eighth assignment of error is to the granting of the motion of 
the plaintifï to strike out so much of the testimony of the witness Wil- 
liams as gave his own practice in operating his boom. We think 
the witness, if he was compétent to speak of the gênerai usage in 
operating booms, might hâve been allowed to testify to the gênerai 
usage ; but the ruling was right as to the testimony stricken out, be- 
cause it was only as to the witness' own individual practice. 

The eighth and ninth assignments of error are to the refusai of 
the court to grant instructions Nos. 2 and 3 ofïered by the défend- 
ant. They were as follows : 

"(2) The jury are instructed that the plaintiff cannot recover upon the flrst 
spécial count In the déclaration without proof that the défendant was the 
owner of the boom and the boom privilèges therein mentioned, and, as such 
owner, was operating said boom and exercising said boom privilèges at the 
time alleged In said count; and, inasmuch as there Is no évidence tending 
in any appréciable degree to prove such ownership of said boom and boom 
privilèges by the défendant, the jury are instructed to disregard said spécial 
count in said déclaration." 

Instruction No. 3 asked by the défendant and refused by the court 
was as follows: 

"(3) The jury are instructed that no recovery can be had upon the only re- 
malning count in the déclaration by the plaintiff without proof by a pré- 
pondérance of évidence that, at the times of the alleged breaches of the con- 
tract herein described, the said défendant was operating the said boom and 
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exercisbtg saM boom privilèges as lessee tbereof " from the Twelve Pôle Land, 
Liji^ber & Boom Company. Proof that the défendant received the tolls for 
boomtng "lies of the plalhtlff is riôt sufflcient proof that the défendant was 
slich lessëe of sald boom and boom privilèges." 

The instruction, objecte4 to by the défendant, given by the court, 
of its owri motion, in lieu 6l the foregoing instructions asked by the 
défendant, was as follows : 

"The court Instructs the Juiy that unless tbèy belle ve from the évidence In 
the case that the défendant, 0.: Crâne & Co., was, at the tlme of the maklng 
of the coitract referred to in the déclaration, and of the injuries complained 
of therein, the actual operatot of the boom referred to in the déclaration and 
the évidence, they cannpt flnd for the plaintiff in this action," 

The èrst spécial count of the déclaration alleged : 

"That the; defeindant, C. Crâne & Co., a corporation, was at the tlme of 
commlttlng the breaches of contract hereinafter complained ôf, and for a 
long tlme prior and subséquent thereto, the owner of a certain boom and 
boom privilèges in said Twelye Pôle river at sald town of Ceredo, and then 
and there hjid thelr sald boom located and were exerclslng said boom priv- 
ilèges at il t>Olnt," etc. • * ♦ That said défendant, C. Crâne & Co., a cor- 
poration, was then and theré engaged In carrying on a gênerai boom business 
for hlre aM reward under and by virtue of Its ownershlp of the stock of the 
Twelve Pôle Land, Lumber & Boom Company, a corporation duly chartered 
under the lav^s, of West Virginia in September, 1890, and, as assignée of ail 
the property right of sald company and C. Crâne & Co., a corporation as 
aforesaid, held itself out as thé owner of said boom and said boom privilèges, 
as engaged In a gênerai boomage business at sald point for hlre and reward, 
as fully compétent to conduet said business, and as fully equlpped for the 
same to ail of the citizens, owning and handling timber along said river, and 
especlally to this plaintiff." 

The déclaration further ayerred that the plaintiff and défendant 
entered into a contract whereby the said défendant agreed, undertook, 
and promised, in considération pf the surn of ij/a cents per tic, to be 
to it by this plaintiff thereinafter paid, to skillfully, properly, and saf ely 
catch, boom, and handle ail said railroad cross-ties, etc. 

The second spécial couht of the déclaration alleged that the défend- 
ant, C. Crâne & Co., a corporation, was at the time of committing the 
breaches of contract hereinafter complained of, and for a long time 
prior and subséquent thereto, the lessee of certain boom and boom 
privilèges in said Twelve Pôle river, etc., and was then and there 
engaged in carrying on a gênerai boomage business for hire and re- 
ward under and by virtue of a lease for said boom and boom privilèges 
from the Twelve Pôle Land, Lumber & Boom Company, and held 
itself out as the lessee of said boom and said boom privilèges, as 
engaged in a gênerai boomage business at said point for hire and 
reward, as fully compétent to conduet said business, and as fully 
equipped for the same. The déclaration, then allèges a contract be- 
tween the plaintifï and défendant whereby the défendant agreed to 
skillfully, properly, and sately catch, boom, and handle ail such railroad 
ties owned by plaintifif in said river, and then allèges breach of the 
contract by the défendant, in the unskillful and improper management 
of the boom so that the ties were allowed to escape into the Ohio 
river and were lost. The substance of Jhe allégation, in both spécial 
counts, as to the defendant's connection with the boom, is that the 
défendant was operating the boom, and, as the operator of the boom, 
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made the contract wïth the plaintiff. Whether the défendant was con- 
trolling and operating the boom as owner or as lessee was imma- 
terial. If it was operating the boom and made the contract, it was 
Hable for the breach of the contract, no matter whether it was owner 
or lessee, or merely intruded itself and took possession, and operated 
the boom because it was in possiession. Its title to the boom was 
unimportant, if it made the contract alleged. A déclaration is not a 
criminâl indictment. As this suit is for the breach of a contract, it 
is sufïicient if the contract be set out or alleged and proved. The 
alleged contract is between the plaintifï and the défendant on their 
ovvn behalf, by which the défendant, for a certain hire, undertook, on 
its own account, to properly boom and deliver the plaintiiï's ties. If 
the jury found the contract to boom as alleged, then the allégations 
concerning defendant's title to the boom were mère surplusage and 
inducement, and need not be proved. 

We think the refusai to give the defendant's second and third in- 
structions was right, and that the instruction given by the court 
correctly stated the law of the case on the points involved. 

The fourth instruction asked by the défendant and refused by the 
court asked the court to instruct the jury with regard to the duty of 
the operator of the boom. The court was asked to say that it was the 
duty of the operator of the boom to hâve considération for the in- 
terests of ail the persons having timber in the boom, and not to open 
it at the request of one owner of lumber until ail others had been noti- 
iîed and had a reasonable opportunity to take care of their property. 
The instruction proceeds: 

"(4) And If the jury find that ties of the plaintiff and logs of others drifted 
Into the boom at the June rise, and that, when the plaintiff appeared to re- 
quest that his ties be turned through the boom, there were other logs of other 
owners in said boom, and who had not then had a reasonable time to prepai'o 
to care for their logs on the opening of the boom, and before they could 
reasonably get ready to raft said logs the backwater receded so that tho 
boom could not be opened, then the jury should not find for the plaintiff on 
account of the subséquent loss of any ties in the boom, unless their subsé- 
quent loss was due to a subséquent breach of duty owing to the plaintiff, of 
which subséquent breach there is no évidence. And if the jury find from 
the évidence that the refusai of the person in charge of the boom mentioned 
in the déclaration to open the boom at the request of the plaintiff after the 
breaking of the boom, on or about April 18, 1901, and before the second break- 
ing of the boom, on or about May 20th following, was in good faith, and be- 
cause there were no chain doss with which to raft and care for said logs in 
said boom, then the jury should not flnd anything for the plaintiff on account 
of any ties in the boom at the time of such request to open said boom." 

With regard to this rejected instruction asked for in its entirety 
by the défendant, it may be said that, without considering any other 
part of it, the last clause is clearly not sustainable. The last clause 
asserts the proposition that no matter how négligent and without 
excuse, in fact, was the want of préparation to boom their logs on 
the part of the owners of timber in the boom, other than the plaintiff, 
yet if, on account of their unpreparedness, the action of the boom 
master in refusing to open the boom at the request of the plaintifï 
was in good faith, and because there were no chain dogs with which to 
raft the saw logs, then the plaintiff should not recover. This would 
put it in the power of the other owners of property in the boom to' 
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compel the plaintiff to wait their convenience indefinitely, and require 
him to take ail the risks of the breaking of the boom by floods, and 
the delays from the receding of the back water from the river, and yet 
hâve no recourse against the operator of the boom for refusai to de- 
liver the plaintiff his property, provided the operator of the boom 
acted in good faith, no matter how recklessly and wantonly the otber 
owners of property in the boom may hâve acted. This cannot be 
the law. Honesty and good faith is not ail that is required of the 
operator of a boom, any more than it is the measure of what is re- 
quired of other bailees for hire. The operator of a boom contracts 
to care for and surrender the property floated into the boom. The 
peculiar nature of the bailment, and the gênerai usages and the gen- 
erally understood methods of operating booms under similar environ- 
ments, may regulate and détermine what is reasonable care and dili- 
gence ; but it is the exercise of proper care and diligence, and not mère 
good faith and honesty, which is the test of the performance of the 
contract. Weld v. Proprietors of Side Booms, 6 Me. 99. We think, 
also, that the gênerai propositions expressed in the sentences at the 
beginning of the proposed instruction do not correctly state the law 
applicable to the présent case. The instruction asked the court to 
say that the operator could not be required to open the boom at the 
instance of any one owner of logs until the other owners had received 
a reasonable notice, giving them^ a reasonable opportunity to care for 
their property. But it failed to instruct as to whose duty it was to 
give such notice, and, under the instruction as asked, the boom 
operator might escape liability even if the owners of logs failed to be 
ready because of the failure of the boom operator to give the notice. 
This would hâve been an especially defective instruction on the facts 
of this case, because the défendant corporation which the plaintiff 
contended, and the jury found, was operating the boom, and which he 
contended, and the jury found, had contracted with him, was also 
a very large owrier of the logs in the boom, and it was the unreadiness 
of the défendant to take care of its own logs which was given by the 
boom master as the reason for his refusing to open the boom at the 
request of the plaintiff. 

The défendant also excepted to the court's refusai to give its fifth 
instruction. The fifth instruction; after reciting that the plaintiff's 
action was based not on any négligence of défendant resulting in the 
breaking of the boom, but upon the alleged wrongful refusai to open 
the boom and allow the plaintifï's ties to pass through prior to the 
floods which broke the boom, proceeds to state the law as follows : 

"(5) In conslderlng the question whether or not there was any refusai to 
open sala boom on either of such occasions referred to, and whether such 
refusai or refusais to open the boom and to .pass the plaintifC's ties through 
was wrongful ànd violative of the rights of the plaintiff in the premises, the 
jury Bhould take Into vlew the rights of other owners of property in said 
boom, and the obligation of the operator to ail owners of property in said 
boom. If, in vlew of ail the facts and circumstances dlsclosed by the évi- 
dence introdueed, the Jury flnd that such refusai to open the boom was not 
wrongful, then they should flnd for the défendant." 

This proposed instruction would hâve left it to the jury to find a 
verdict for the défendant if, in view of ail the circumstances, and the 
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defendant's obligation to otliers having logs in the boom, they found 
the refusai to open the boom not wrongful, without giving the jury 
any instruction as to what duty the défendant did owe to the plaintifï. 
The jury could not sensibly pass on the question of the négligence or 
breach of contract unless they were properly instructed as to what 
that contract required of the défendant, and what failure or default 
would constitute négligence and a wrongful refusai. We think this 
instruction was properly refused. 

The défendant also excepted to the refusai of the court to grant its 
eighth instruction, which was as foUows : 

"(8) The jury are Instructed that the shareholders in a corporation are dis- 
tinct persons from the corporation itself, and the property and rights and 
privilèges of a corporation are not the property, rights, and privilèges of the 
stockholders. If the jury flnd from the évidence that the shares of stoclî in 
the Twelve Pôle Land, Lumber & Boom Company were purchased from the 
original Incorporators, and transferred to C. Crâne, J. 0. Cole, and J. E. C. 
Kohlsaat, they thereby became the owners of the shares so transferred, but 
not of any property and privilèges ovrned by said company; and, if the jury 
find that said persons purchased said stock and hold the same in trust for 
the corporation of C. Crâne & Co., still that holding of shares of the capital 
stock of said boom company would not make the corporation of C. Crâne & 
Co. either the owner or lessee of the boom and boom privilèges of the said 
Twelve Pôle Land, Lumber & Boom Company." 

We think this instruction correctly states the law, and that it was 
error to refuse it. The instruction would, of course, be inapplicable 
if the jury, from^ ail the facts and circumstances found by them, were 
satisfîed that the défendant, no matter by what right or title or claim, 
was actually operating the boom in its own behalf , and taking the tolls 
for its use, and made the contract with the plaintifï ; but it correctly 
States the law with regard to the différence between owning shares in 
a corporation, and owning the property on which the value of the 
shares is based. 

The défendant also excepted to the court's refusai of its ninth in- 
struction, which was as follows : 

"(9) If the jury belleve from the évidence that C. Crâne was at the time 
he was approached by Fletcher Garrett in Cincinnati, and the contract was 
entered Into as testified by said Garrett, the président and gênerai manager 
of the Twelve Pôle Land, Lumber & Boom Company, and had been such 
président and gênerai manager since the year 1892 or 1893, when the stock 
in said company was transferred by Vinson and others, and that said Crâne, 
as such président and gênerai manager of said Twelve Pôle Land, Lumber 
& Boom Company, entered into said contract for and on behalf of the said 
company, and that the tles, the loss of which is complained of by the plain- 
tiff, were put into the boom under the contract aforesaid, then no act of C. 
Crâne & Co. in coUecting the toll, giving receipts, or paying expenses of the 
said boom subséquent to the making of the said contract or putting the ties 
into the Twelve Pôle river would make tbem liable for the loss thereof." 

We think this instruction would, if granted and unexplained, hâve 
tended to mislead the jury. One question for the jury to décide was, 
with whom was the contract made, and who was actually operating 
the boom? The witness Crâne testified that in making the contract 
he was acting for the boom company, but the jury were not obliged 
to take his statement. The plaintifï and his agent, Garrett, testified 
to the contrary; and the jury, in this confiict, were entitled to con- 
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sidel" all-tli.e:cfacts and circumstances prior and subséquent which 
tended to support either contention. It would hâve been misleading 
tp the jury tO;say to them that in eonsidering the testimony, and de- 
termining wsho made the contract, no act of the défendant in coUect- 
ing toll andpaying the expenses of the boom after the making of the 
contract wouMimake them responsible under the contract, if the 
contract wasmade with the boom company, because the only purpose 
for which testimony of thèse facts was introduced was to show that 
it was the défendant, who wasactùally operating the boom, and that it 
was on the defendant's behalf that C. Crâne made the contract. We 
think the instruction was properly refused. , 

The défendant aiso excepted to a modification of its tenth instruc- 
tion, without which modification the court refused to give it, but did 
grant it with the court's modification. The instruction is as follows : 

"(10) The jury are instructed that tfte plalntifi cannot reeover against the 
défendant without proving by, ) a prépondérance of évidence that the de- 
fendant, C. Orane & Oo., a corporation, entered Into the spécial contract men- 
tloned in the déclaration with the plalntlff to boom his ties. If such contract 
was entered Into with C. Orane personally, or with the Twelve Pôle Land, 
Lumber & Boom Company, tjjen your verdict should be for the défendant" 

The court, bëfore grantirig thé instruction, added: 

"TJnless you should further flnd from the facts and circumstances adduced 
in évidence that the défendant subsequéntly ratified and adopted such con- 
tract." 

This modification was obyiously intended to hâve application to 
that hypothesis of the instructibn that the jury might find that the 
contract wâë originally madë With C. Crâne personally, in which case 
there was abûndahcè of évidence for the jury to cpnsidçr tending to 
prove that the défendant had ratified and adopted the contract. We 
think there was 'nû réversible error in the modification. ' 

The défendant also excepted to the court's refusai to give its 
eleventh instruction, whièli was as follows; 

"(11) If the jury find from the évidence that the plaintifC could hâve hauled 
out what ties there tnay hâve remained In said booïn from the June rise 
until the break iii December, 1901, and protected hirdfeelf against loss by 
■water, it was hls duty to take them ont, and the jury should not flnd their 
verdict against the défendant" 

No testimony has been brought to our attention from which the 
jury would hâve' been jùstifièd îri finding that'it was practicablé for 
the plaintiflf' :t;o : h^ye hawlèd o'dt. any of his ties, and we find in the 
record no.eyidieiicé to sustain the hypothesis of the instruction, and 
it was therefore- properly refused. 

The deféfidant's twelfth instruction, which was refused, is quite 
similar to thë hinth, and, for rèasons before stated with regard to that 
instruction,;! jwasjproperly :r€fuâé4',i The court's instruction to the 
jury clearly told;them that unless at the time of the making of the 
contract, and of, the loss Complained of, the défendant was the aetual 
operator of the bOom, thé plaintifî could not reeover. By this in- 
struction their minds were distinctly directed to the question, on 
whose behalf: was the contract made? and there was no issue left for 
them to consider as to whether the plaintifif, after a contract made 
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with the boom company, was misled by any acts of the défendant. 
When C. Crâne made the contract, if the plaintiff's witness Garrett 
was believed by the jury, nothing- was said about who was operating 
the boom ; and, if the jury so found, then the jury would properly 
find that the contract was made by C. Crâne on behalf of the actual 
operator of the boom. If the actual operator was the défendant, then 
Crâne made it on its behalf. If the boom company was the actual 
operator, then he made it on its behalf, as he claims he was the gên- 
erai manager of both. If the jury found, as the witness C. Crâne 
testified, that he told the witness Garrett it was the boom company 
that would expect to be paid i^ cents a tie for the privilèges of the 
boom, even then, if it was the défendant that was in fact operating the 
boom in its own behalf, the défendant would be liable for the injury 
caused by its wrongful refusai to surrender the plaintifï's ties. We 
think the defendant's twelfth instruction was properly refused. 

There remains to be passed upon an exception by the défendant to 
the admission of testimony offered by the plaintifï. The plaintifï, 
as a witness in his own behalf, was asked : 

"Q. At rarious rises from April to December, 1901, about how many ties 
of yours went out into the Ohio river?" And tbe plaintifC answered: "I 
tUlnk there must hâve been seventy tliousand." 

The plaintifï had testified that the boom broke on April i8, 1901, 
and was repaired, and that between that time and May 2d, when it 
broke again, he had floated down 20,000 ties in the boom, which 
would hâve been delivered to him if the boom master would hâve 
consented, on his request, to open the boom, and that, in consé- 
quence of the boom master not opening the boom, they went into the 
Ohio river when the boom broke again, on May 2d, and were lost 
to him. He testified that later in the season 10,000 more of his ties 
came down the creek into the boom, and were kept there by the re- 
fusai of the boom master to open the boom until after the backwater 
had begun to subside, when he did get out about 400, but after that 
the water subsided so that it was impossible to get out any more,- 
and they remained in the boom until December when they were swept 
out and lost in the Ohio river. He testified that besides thèse two 
lots of 20,000 and 10,000, for the loss of which he was suing in this 
action, he had lost fifty or sixty thousand ties which went out into the 
Ohio river, but it does not appear that he was suing for that loss. It 
further appeared from his testimony that he made an effort to recover 
from the" Ohio river as many of his logs as he could, and did recover 
8,889 ties. It was in order to enable the jury to justly apportion the 
ties recovered to the whole number lost that the question objected to 
was allowed by the court to be asked and answered. We see no error 
in this. 

Because of the exceptions mentioned in this opinion as sustained, 
the judgment is reversed, with directions to set aside the verdict and 
award a new trial. Reversed. 
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OITT OF PB^VEÉ V. PORTER, 

DBNVER, U. & P. Ri CO. v. PORTER. 

(Circuit Court of Appeals, Elghth Circuit. Novèmber 27, 1803.) 

Nosi 1,837, 1,838. 

1. FlRES— SpRIÎAD— OWNERSHIP OP PrOPÈBTT— RaiLHOAD— ;LlABILITT, 

Where a railroad company o^niéij a tract of unplàtted low land, 
which was not used for railroad purposes, and permitted the clty to use 
the land as a public dumping, ground, the railroad retaining no substantlal 
control over the eonduct of the work, and no fires were set ont or main- 
talned In the dump with the rallrOad's consent or for its beneflt, the 
rallroad's ownershlp of the ground; or the fact that on one occasion it 
had made suggestions as to the filling, and had twice asslsted in sub- 
duing Ares which had broken out in the dump, were insufflcient to render 
the railroad liable for damages to plaintiffs building from fire communi- 
cated from a flre originating Iri the dump. * 

2. Samb— Nuisance. ' 

The collection of refuse or waste materlals of a city, and the deposlt 
thereof by the city authorities on Jand with the consent of the owner, la 
the proper exercise of a municipal function, and bence the maintenance 
of such dump is not of itself a nuisance. 
8. Same— Municipal Corporations— Qathkring Refuse— Powers—Ministe- 
BiAL Fonctions. 

The gatherlng of refuse and ^vaste by a city, and the establishment, 
maintenance, and opération of duniplng grounds for its ultlmate disposai, 
under the direction of the offlcers of the city health department, is a 
duty bf local or municipal concern, not performéd in the exercise of any 
govemmental function; and henee the city is liable for the neghgence of 
Its ofBeers and agents engaged in the performance of such work. 

4. Samb— IiOCAL Laws— Fédéral Courts— Application, 

Whether a municipal corporation In a state Is responsible for négligence 
of its oflBcers in any stated case is a matter of local law, which it is the 
duty of the fédéral courts withln such state to follow, when made mani- 
fest by législative action or the décisions of the highest state court.^ 

5. Same— Instructions. 

Where, In an action to recoyer damages from fire originating in a dump 
maintained by défendant city, thç. cOiirt repeatedly charged that the clty 
was not liable ufiless it omitted the exercise of ordlnary care and dili- 
gence in the management of the dump, an Instruction deflning négligence 
as the f allure to observe for the protection of the interests and property 
of another person, ordlnary care, précaution, and vigilance was not error, 
for fallure to Inclùde the élément of duty owing by the city to plaintlfE. 

6. Samb — Construction op Instructions. 

Instructions to the jury must be consldered In their entirety, and not 
by excerpts Isolated from thelr context. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Wm. W. Field (E. O. Wolcott, J. F. Vaile, C. W. Waterman, and 
E. N. Clark, on the brief), for plaintiflF in error railroad company. 

Geo. Allan Smith (Henry A. Lindslcy, on the brief), for plaintiflF 
in error city of Denver. 

Edwin H. Park, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Tudges, and 
HOOK, District Judge. 
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HOOK, District Judge. This was an action brought by James R. 
Porter against the Denver, Utah & Pacific Railroad Company and 
the city of Denver to recover damages resulting from the destruction 
of a building belonging to him by fire alleged to hâve been caused 
by their wrongful acts and négligence. Porter recovered a judgment 
in the Circuit Court against both the railroad company and the city, 
and they severally prosecuted writs of error from this court. 

Porter was the owner of a small tract of land within the limits of 
the city of Denver, upon which had been erected the building in ques- 
tion. Contiguous to his premises was a tract of unplatted, low-lying 
land belonging to the railroad company, but which was not used by 
it for railroad purposes. About 20 years prior to the occurrence 
of the fire which destroyed Porter's building, the city authorities, with 
the assent and acquiescence of the railroad company, designated the 
land of the latter as a public dumping ground, and thereafter there 
was deposited thereon the refuse of the city, such as ashes, paper, 
straw, manure, boxes, and scrap métal, much of which was gathered 
by the city carts from the alleys and conveyed to this place of dis- 
posai. The garbage of the city, using that term in its restricted 
sensé, was not deposited at this place. The municipal authorities 
delegated the supervision and control of the dumping ground to the 
health department, and officers or employés of that department were 
almost constantly présent, charged with the duty of directing the 
placing and disposition of the waste materials in a proper manner for 
the confinement thereof within the limits of the dumping ground, 
and the prévention of combustion and the spreading of fire. On the 
2d day of May, 1901, a fire originating in the dump escaped the 
control of those in charge, and, driven by a high wind, spread over the 
intervening ground to Porter's building, causing the destruction 
and damage complained of. 

The judgment against the railroad company can be upheld, if at 
ail, only upon the ground that it was the owner of the premises upon 
which the fire originated and consented to the use thereof by the city 
for the purpose mentioned. There was no substantial évidence show- 
ing that the company retained or exercised any supervision or con- 
trol over the actual conduct of the work. The mère fact that on 
one occasion during the long period of years in which the dump was 
maintained an officiai connected with the company made a suggestion 
as to the filling of the ground, and that servants of the company 
employed in that vicinity twice assisted in efiforts to subdue fires which 
had broken out in the dump, is insufficient for that purpose. No 
fires were set out or maintained in the dump with the company's 
consent or for its benefit. The collection of the refuse or waste ma- 
terials of a city, and the deposit thereof in suitable localities by or 
under the direction of its agents or représentatives, is in the exercise 
of a proper municipal function. A disposition of the constant ac- 
cumulation of such materials is not only lawful, but also necessary 
to the convenience of the public. The consent by an owner of land 
that the proper authorities of a city may use it for such purpose is a 
letting foT a lawful use. The location of the land of the company 
126 F.— 19 
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and i,t?j,^o.f>ographical features made it-well adaptçd to the- purpose 
for wliicti .the scity used it. , No, question is made concei^ning this. 
Tliç.j)tti||Ejteri^ncç oî a public d^mp ther.eon was, nqtin itself a nui- 
sance!,' rBi^rWas. establishedund^rt^ autlibrity of the ordi-> 
nancèa, i<?î Ibe f îty, àind pursuanjÇ,^to ppwerlid^legatedby the Législa- 
ture df the State. ,In the absence pf' négligent, inànagetnent, the prés- 
ence of the dump was no more of a menace to neighboring buildings 
than;any bne of many n^anufaçturing and business industries whicb 
are çomnaon in populqus centér^. | il one lets Ûie use of his prem- 
ises, toVàflother for ,8 lawful purpose, not inherently dangerous or 
noxiiaiïs Jphis neighbqrs or their; propérty, and reserves or exercises 
no s^peryisiçn oyer, the manrier in which the business is conducted, 
he is itic^t , liable for damages arising from the migre négligent acts 
of the occupant. This rùje is elenientary, and thé undisputed facts 
appearipg,in the record reqyire jts application in the case of the rail- 
road cojtïipatiy. ^ In yiew of thèse considérations, it foUows that the 
ciréujt cbu;"t should haye granted the request of the irailiroad company 
attlie! conclusion of the trial, that the jury be instfucted to return a 
verdict in its f^vor, 

The rtiere façtthat thç;fire which destrpyed Porter's building orig- 
inated pnthe land of Jihp railroad conjpany, and spread beyond its 
confines, does not, in the absence bf other considérations, give rise 
to a li^hility for the damage done. The English authorities cited by 
counsel tp the effect that a liability arises whether there was or 
was not négligence in the origin or spread; of. the iîre, while illus- 
trative of the rule.of the ancient common law or custom of the realm, 
haye.- not .beenjpllowed in this country, and in England they are more 
valuable m tif,eïr histpriçal aspect than as légal, précédents for the 
présent day ;' thëir doctrine haying b^een long since abrogated by acts 
of Parliament. The ruie which now prevails,, in the absence of spé- 
cial régulation by statute,.is that, liability dépends upon the existence 
of négligence in tbe origin of the fire, or in its, control after it has 
been.started,, or in some spécial cases in failing to. provide means for 
its extinguishment. W'ithput négligent act or omission, there can be 
np responsibility for the ^nsuing damage. Négligence in such cases 
is the gist of the .action, and it is not presumed, but must be affirma- 
tively alleged and proved. Musselwhite v. Receivers, 4 Hughes, 166, 
Fed.lCas. No. [9,972; World's Columbiah Exposition Co. v. Republic 
of France, 91 Fed. 64, 33 C. C. A. 333; Bock v. Grooms (Neb.) 92 
"ÎNÎ. W. 603 ; Vansyoc v. Gemetery Ass'n (Neb.) 88 N. W. 162 ; Plant- 
ers* Warehouse & Compress Co. v. Taylor, 64 Ark. 307, 42 S. W. 
279; Sweeney v. Merrill, 38 Kan. 216, 16 Pac. 454, 5 Am. St. Rep. 
734; McNally v. Colwell, 91 Mich, 529, 52 N. W. 70, 30 Am. St. Rep. 
494; Çallahan v. Railvvay Co., 23 lowa, 562; Catron v. Nichols, 81 
Mo. 80, 51 Am. Rep. 222. 

. In the case against the city there was a distinct complaint that 
its servants were guilty of négligence in the supervision and man- 
agement of th|e dump, in that they permitted the deposit of ashes 
containing fire.in the midst of large quantities of combustible mate- 
rial; th^t, wheni fires occurred in the, dump, proper care and pru- 
dence were not exercised to prevent them from spreading; and that 
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by reason of thèse acts and omissions tlie damage complained of 
was caused. Assuming for the moment that those in charge of the 
dump were the servants of the city in its private or corporate ca- 
pacity, as distinguished from its character as a poHtical subdivision 
of the State, it is sufiGicient to say that the issues as to the origin of 
the smouldering fires in the dump, the origin of the conflagration 
which spread to Porter's premises, whether the combustible refuse 
which led the fiâmes over the intervening ground was blown there 
by the winds or placed there by Porter's tenants, and whether ordi- 
nary care and diligence were exercised by those servants, were de- 
termined by the jury against the contentions of the city, and the 
record does not show that their conclusion is unsupported by the évi- 
dence and such reasonable inferences as might be drawn therefrom. 

It is contended with much earnestness and ability by counsel that 
in the gathering of the refuse and waste of the city, and the estab- 
lishment, maintenance, and opération of dumping grounds for its 
ultimate disposai, the officers of the health department were not en- 
gaged in the performance of a duty impose'd upon the city for its 
private or corporate profit, pecuniary or otherwise, but that, on the 
contrary, those officers were the agents and représentatives of the 
public, acting for the public benefît, and that therefore no liability 
for their négligence rested upon the city; that, although they re- 
ceived their appointment and derived their compensation from the 
municipality, nevertheless the essential character of their powers and 
duties determined the identity of their principal, whether the city, on 
the one hand, or the state, in its sovereign capacity, upon the other; 
that the powers they were exercising and the duties they were per- 
forming pertained to the gênerai police power of the state ; and that 
use was made of the city merely as a convenient mode of exercising 
a function of government — of accomplishing the purpose of the state 
through local instrumentalities. In aid of this contention, the doc- 
trine of Maxmilian v. Mayor, 62 N. Y. 160, 20 Am. Rep. 468, is in- 
voked. In that case the plaintiff's intestate was run over by an am- 
bulance driven by an employé of the commissioners of pubHc char- 
ities and correction, and he died from the effect of the injuries he re- 
ceived. Upon a considération of the nature of their duties and the 
source of their power, it was held that the commissioners were public 
ofKcers of the state, and not of the city in its private or corporate 
character, and that the city was not liable for the acts of the servants 
selected by them. 

The line of distinction between the two classes of cases was drawn 
by the court as follows : "There are two kinds of duties which are im- 
posed upon a municipal corporation: One is of that kind which arises 
from the grant of a spécial power, in the exercise of which the mu- 
nicipality is as a légal individual. The other is of that kind which 
arises or is impHed from the use of political rights under the gênerai 
law, in the exercise of which it is as a sovereign. The former power 
is private, and is used for private purposes ; the latter is public, and 
is used for pubHc purposes. The former is not held by the munici- 
pality as one of the political divisions of the state; the latter is. In 
the exercise of the former power, and under the duty to the public 
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which the acceptance and use of the power involves, a munîcipalîty îs 
like a private corporation, an'd is liable for a failure to use its power 
well, or for an injury caused by using it badly. But where the power 
is intrusted to it as one of the political divisions of the state, and is 
conferred, not for the immédiate benefit of the municipality, but as a 
means to the exercise of the sovereign power, for the benefit of ail 
citizens, the corporation is not liable for nonuser nor for misuser by 
the public agents." To the same eflfect is Haight v. Mayor (D. C.) 
24 Fed. 93, where the damage was caused by a steamboat belonging 
to thp city, but in the exclusive use of the commissioners of charities 
and correction. It was there said that the commissioners constitut- 
ed an independent board over which the city had no control, and 
which did not act for the use or benefit of the city in the discharge of 
any of its funetions or duties. Other common instances of the ap- 
plication of the rule exempting municipalities from liability are found 
in cases of négligence of members of a fire department (Mayor v. 
Workman, 67 Fed. 347, 14 C. C. A. 530), and inefficiency of the appa- 
ratus or equipment of such department (Fisher v. Boston, 104 Mass. 
87, 6 Am. Rep. 196) ; of police ofificers (City of Kansas City v. Lemen, 
57 Fed. 905, 6 C. C. A. 627); in the treatment of prisoners (New 
Kiowa V. Craven, 46 Kan. 114, 26 Pac. 426); of employés of the de- 
partment of public instruction (Ham v. Mayor, 70 N. Y. 459), and in 
the buildings pertaining to that department (Lane v. Woodbury, 58 
lowa, 462, 12 N. W. 478) ; of inspectors of steam boilers (Mead v. 
New, Haven, 40 Conn. 72, 16 Am. Rep. 14); of city oïHcials in the 
exécution of sanitary régulations adopted for the purpose of prevent- 
ing the spread of contagions diseases (Ogg v. City of Lansing, 35 
lowa, 495, 14 Am. Rep. 499) ; in the management of public hospitals 
(Benton V. City Hospital, 140 Mass. 13, i N. E. 836, 54 Am. Rep. 
436) ; and in the treatment of the sick (Barbour v. Ellsworth, 67 Me. 
294). Thèse cases, relating, as they do, to matters directly afïecting 
the peace, morals, health, éducation, and good order of the people, 
présent obvions examples of the exercise of the police power of the 
state. The promotion of the welfare of the people in those respects 
is the paramount duty of the state, involving the exercise of govern- 
mental funetions in the highest degree. Ofïîcers and agents whose 
powers, under the law, are of that character, are, in respect ot the 
exercise of such powers, the représentatives of the state, and not of 
its local or subordinate divisions. 

In the application of the rule to particular cases there is, however, 
some confusion among the authorities, doubtless due in a measure to 
a not uncommon practice of casting upon municipal ofRcers duties of 
a governmental character, and also duties that are purely local, and 
also to the fact that in many instances those who are invested with 
authority relating to the gênerai powers of the state receive their 
appointment mediately through municipal machinery, and in other in- 
stances officers possessing purely local or corporate powers owe their 
appointmeftt to a state board or state officer. Although the lack of 
control by the city over the commissioners of charities and correction 
seems to hâve been one of the considérations which led to the conclu- 
sion in Maxmilian v. Mayor and in Haight v. Mayor, supra, the true 
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test of corporate liability, in the absence of statutory régulation, dé- 
pends upon the nature of the duties with which the officers are char- 
ged. The power to appoint and discharge, and the duty to compen- 
sate the officers for whose négligence responsibiHty is sought to 
be fastened upon a city, is not ordinarily determinative of the ques- 
tion of liability. This is notably so in the case of members of the 
fire and police departments, whose appointment, compensation, and 
control are generally committed to the municipal authorities, but for 
whose neghgent acts the cities are not liable. On the other hand, 
those performing local or municipal functions are municipal officers, 
for whose acts the corporation is liable, irrespective of the source 
of their appointment or compensation. Barnes v. District of Colum- 
bia, 91 U. S. 540, 23 L. Ed. 440 ; District of Columbia v. Woodbury, 
136 U. S. 450, 10 Sup. Ct. 990, 34 L,. Ed. 472; Denver v. Peterson, 5 
Colo. App. 44, 36 Pac. II 13. 

It is urged by counsel that the establishment and maintenance of 
the dumping ground, and the gathering and deposit there of such 
refuse of the city as the évidence shows the dump was used for, 
appertained to sanitation and the gênerai health of the public, and, 
the control and management thereof having been properly intrusted 
to the health department of the city, the acts of the officers and em- 
ployés of that department in respect of such duties were not the acts 
of municipal représentatives. But in almost ail afïairs of purely local 
concern some indirect relation may be traced to a matter of health, 
safety, or other subject of governmental cognizance. The test is not 
that of casual or incidental connection. If the duty in question is^ 
substantially one of a local or corporate nature, the city cannot escape 
responsibiHty for its careful performance because it may in some gên- 
erai way also relate to a function of government. Thus, from very 
early times the maintenance of'highways has been of gênerai interest. 
Nevertheless the overwlielming weight of authority is to the efïect 
that the superintendence and care of the streets and alleys of a city, 
and ail that directly certains thereto, are peculiarly in the class of 
municipal duties, for the neglect of vi^hich the city, in its corporate 
character, is liable. In Barney v. Mayor, jo Fed. 50, the injury com- 
plained of was caused by the négligent acts of employés of the com- 
missioner of street cleaning of the city of New York who were en- 
gaged in removing refuse from the streets. As in the case before us, 
it was contended that such work was for the safeguarding of the public 
health, but the court said that it did not seem reasonable to treat 
the commissioner as an officer of the gênerai public, rather than of 
the city. "His duties, unlike those of the officers of the departments 
of health, charities, fire, and police, although performed incidentally in 
the interest of the public health, are more immediately performed in 
the interest of the corporation itself, which is charged with the ob- 
ligation of maintaining its streets in fit and suitable condition for the 
use of those who resort to thera." To the same efïect is Missano v. 
Mayor, 160 N. Y. 123, 54 N. E. 744, which was an action to recover 
damages for the death of a child who was run over and killed by a 
horse attached to an ash cart of the street-cleaning department. 
The proper disposition of the sewage of a city has even a more direct 
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influence upon the health of the inhabjtants, yet ît is held that in the 
maintenance of its sewers a city acts ministerially, and négligence in 
respect thereto may be the basis of an action. Murphy v. Indianapo- 
lis, 158 Ind, 238, 63 N. £.469; Williams v. Greenville, 130 ;N. C. 93, 
40 S. E. 977, 57 h. R. A. 207, 89 Am. Sts Rep. 860; Hamlin v. Bidde- 
ford, 95 Me. 308, 49 Atl. iioo; Denverv. Rhodes, 9 Colo. 554, 13 
Pac. 729. 

We are of the opinion that in the case before us the removal of fhe 
waste and refuse from the alleys of the city in the city carts, the de- 
posit thereof upon the dumping grounds near Porter's prémises, and 
the supervision of such work and of the dump itself were of local 
or municipal concern, and that the ofBcers and employés of the health 
department of the city, in thé discharge of their duties in connection 
with such work and supervision, were acting as the représentatives of 
the city, for whose négligent acts or omissions it would be liable. 
The fact that part of the refuse wasted upon the dump under the di- 
rection of the ofticers stationed there was hauled in private vehicles 
from private premises leads to no différent conclusion. The dump 
was under the exclusive cotitrol of those oificers, and they represented 
the local or corporate interests of the city rather than the state in its 
sovereign capacity. 

Whether municipal corporations in the state of Colorado are re- 
sponsible for négligence in any stated case is a matter of local law, 
which it is the duty of the courts of the United States within that 
state to follow, when made manifest by législative action or by the 
décision of its highest court. Détroit v. Osborne, 135 U. S. 492, 10 
Sup. Ct. 1012, 34 L. Ed. 260. In Denver v. Dunsmore, 7 Colo. 328, 
3 Pac. 705, the Suprême Gourt of that state held that an implied duty 
rested upon the municipalities to keep in repair the public thorough- 
fares within their Hmits, fur a neglect of which an action would lie 
against them. It may algo be observed in this connection that in 
Denver v. Peterson, supra, the city was held liable by the Court of 
Appeals for carelessness in the opération of a steam roller in charge 
of the board of public works. We hâve not overlooked Conelly v. 
Mayqr, 100. Tenn. 262, 46 S. W. 565, where the injury was caused 
by the neghgent driving of a street-sprinkling cart, or Condict v. 
Jersey City, 46 N. J. Law, 157, in which it was held that the city was 
not liable for the négligence of an employé of the board of public 
works in removing ashes and other refuse from réceptacles on a side- 
walk to a pviblic dumping ground. To the extent that thèse cases are 
not founded upon local statutes or conditions, we are unable to follow 
them. 

It is contended that the circuit court committed error in charging 
the jury that "négligence is the failure to observe, for the protection 
of the interests and property of another person, ordinary care, précau- 
tion, and vigilance," in that there was omitted from the définition the 
vital élément of légal duty owing by the person charged with négli- 
gence. There hâve been many attempts by courts and text-writers 
to define' actionable négligence, but for the ends of this case it would 
be profitless for us to indulge in an analytical considération of the 
varions définitions, or to follow counsel in their criticisms of the one 
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adopted by the circuit court. The entire charge of the circuit court — 
and the charge is to be taken in its entirety — shows that the dominant 
thought which was repeatedly impressed upon the jury in apt and pré- 
cise language was that the city was not liable unless it omitted the 
exercise of ordinary care and diligence in the management of the 
dump. The duty to exercise that measure of care and diligence to 
prevent the spread of fire rested upon the city. The définition of 
négligence, as explained and qualified to fit it to the facts of the case, 
is not subject to criticism, whatever might be said concerning it if it 
stood alone. Instructions to a jury are to be considered in their en- 
tirety, and not by excerpts isolated from their context. Northern 
Pacific R. Co. v. Babcock, 154 U. S. 190, 201, 14 Sup. Ct. 978, 38 L. 
Ed. 958; Western Coal & Mining Co. v. Ingraham, 70 Fed. 219, 17 
C. C. A. 71 ; Kerr-Murray Mfg. Co. v. Hess, 98 Fed. 56, 38 C. C. A. 
647. 

We hâve examined the other assignments of error, including the 
one predicated upon the refusai of the Circuit Court to hold that the 
storing on Porter's premises by his tenants of combustible salvage 
taken from the dump was contributory négligence preventing a re- 
covery, but find none which are well founded or which require more 
spécial mention. 

The judgment against the railroad company is reversed, and the 
case, as to it, is remanded to the court beîow for a new trial. The 
judgment against the city of Denver is afifirmed. 



WESTERN UNION TELEGRAPH CO. v. SKLAR et ux, 

(Circuit Court of Appeals, Sixth Circuit. December 8, 1903.) 

No. 1,194. 

1. Telbgraphs— Messages— Delat in Delivebt— Damages— Mental Stjffer- 

ING. 

An action cannot be maintained at common law to recover for unrea- 
Bonable delay in the delivery of a death telegrara where the only dama- 
ges alleged or proved was mental sufCering not accompanled by any pe- 
cuniary loss or physical injury. 

2. Samb — Foi.LowiNG Statb Décisions. 

Shannon's Code Tenu. § 1837, requires ail telegraph messages to be de- 
livered witbout unreasonable delay, and section 1838 déclares that any 
officer or agent of a telegraph company who willfuUy violâtes the preced- 
ing sections shall be guilty of a misdemeanor, and that the telegraph 
company shall be liable in damages to the party aggrieved. Ueld that, 
though the Tennessee court bas construed this statute to entitle the 
plaintifC to recover nominal damages in any event, it bas not construed 
the statute as conferrlng also the rlght to recover for mental damages 
or Injured feelings, irrespective of some physical Injury, but that the 
common lavr gives the right to recover for injured feelings whenever the 
plaintiiî bas either a common-lavr or statutory right to recover "some 
damages" upon any other ground. The question, therefore, whether a 

If 1. Damages for mental suffering for delay In delivery of telegram, see 
notes to Chicago, E. I. & P. Ry. Co. v. Caulfield, 11 C. C. A. 571; Western 
Union Tel. Co. v. Coggin, 15 C. O. A. 250; Same v. Morris, 28 C. O. A. 62. 



296 . 126' FEDERAL BBPOKTBE. 

statutory right to ïecover SQme damages for a breach of a statutory duty 
affords a basls to .^Iso recover for injured feelings is a question of gênerai 
Jurisprudence, with regard to wMch the fédéral court was not bound by 
the State court opinion. 

8, Same. 

Shannon's Code Tenn. § 1838, providés that any offlcer or agent of a 

I telegraph company \?ho willfuUy violâtes the precedlng section, requiring 
delivery of messages with9,ut unreasonable delay, shall be guilty of a mis- 
demeanor, and the telegraph Company shall be liable In damages to the 
party aggrieved. Beld, thàt a déclaration for négligence In the delivery 
of a death message, whleh f alled to allège willf ulness on the part of the 
telegraph company's employés, or Inelude any averment of pecuniary 
damages, was demurrable. 

4. PLEADtNGS—iNsuFFiclKNCY— Objections on Appeaij. 

Where plalntlfC's déclaration was insufflclent to support any verdict In 
her favor, an objection to a Judgment In favor of plalntiff on that ground 
might be properly made for the flrst tlme on appeal. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Lemuel R. Campbell and James S. Pilcher (George H. Fearons 
and Rush Taggart, of counsel), for plaintiff in error. 
J. P. Rains and John T. Allen, for défendants in error. 

Before LURTON and SEVERENS, Circuit Judges, and THOMP- 
SON, District Judge. 

LURTON, Circuit Judge. This was an action by the addressee of 
a piepaid télégraphie message to recover damages for delay in its 
delivery. The message was in thèse words : 

st. Louis, Mo., Jan. 21, 190-. 
Mrs. Mary Sklar or Sklor, 450 N. Spruce Street, NashvIUe, Tenn.: Your 
daughter, Sarah, dled this moming at Olty Hospital, shall I send remains to 
y ou, answer, letter on road to you. 

Lulu Morrison, 2117 Ohestnut St. 

The message was prepaid. The déclaration charged that the de- 
livery of the message was so unreasonably delayed that the plaintiffs, 
not knowing the condition of the body, ordered the remains to be 
interred in St. Louis, wfithout having an opportunity to see the re- 
mains of their daughter, and that but for the delay in delivery plain- 
tiffs would hâve gone to St. Louis, or had the body forwarded to 
them at Nashville. There were two counts — one a common-law count 
based wholly upon an alleged liability of the telegraph company to 
the plaintiflf, as the addrçssee, for négligence in delivery; the other 
upon a statute, being sections 1837 and 1838, Shannon's Tennessee 
Code. The défense was the gênerai issue of not guilty. The jury 
were, in substance, instructed that, if they should find the défendant 
had been négligent in the delivery of the message to Mrs. Sklar, and 
that in conséquence of such delay she had been deprived of the oppor- 
tunity of seeing the remains of her daughter, or having her interred 
in the place of their résidence, she would be entitled to recover for 
the mental anguish, grief, and disappointment incident entirely to such 
delay, and which would not hâve been sustained if the message had 
been delivered without unreasonable delay. There was a verdict 
and judgment for the plaintiffs. 
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There was no averment that the alleged négligence of the tele- 
graph Company was either willful or malicious. Neither was there 
a shred of évidence tending to show any willfulness or malice, and the 
court instructed the jury that no case existed for punitive damages. 
There was neither averment nor évidence tending to show any pe- 
cuniary loss whatever. Neither was there any averment or proof of 
any bodily injury. The verdict returned was confessedly for dam- 
ages to the feelings of the plaintiff. The common law gives no re- 
dress for mental sufïering which is not the inséparable accompani- 
ment of some form of phvsical injury. Cooley on Torts, 271 ; Lynch 
V. Knight, 9 H. L. 577 ; Wyman v. Leavitt, 71 Me. 227, 36 Am. Rep. 
303 ; Wood's Moyne on Damages, 75 ; Chase v. W. U. Tel. Co. (C. 
C.) 44 Fed. 554, 10 L. R. A. 464; W. U. Tel. Co. v. Wood, 57 Fed. 
471, 6 C. C. A. 432, 451, 21 Iv. R. A. 706; West v. Tel. Co., 39 Kan. 
93, 17 Pac. 807, 7 Am. St. Rep. 530; W. U. Tel. Co. v. Rogers, 68 
Miss. 748, 9 South. 823, 13 L. R. A. 859, 24 Am. St. Rep. 300; W. U. 
Tel. Co. v. Ferguson, 157 Ind. 37, 60 N. E. 679; Morton v. W. U. 
Tel. Co., 53 Ohio St. 431, 41 N. E. 689, 32 L. R. A. 735, 53 Am. St. 
Rep. 648; Chapman v. Tel. Co., 88 Ga. 763, 15 S. E. 901. ^7 L. R. A. 
430, 30 Am. St. Rep. 183; Connell v. Tel. Co., 116 Mo. 34, 22 S. W. 
345, 20 L. R. A. 172, 38 Am. St. Rep. 575 ; Gahan v. Telegraph Co. 
(C. C.) 59 Fed. 433. Many additional authorities are cited in a use- 
ful note to the case of Chicago, R. L & P. R. v. Caulfield, n C. O. 
A. 552, 556. 

The actions for séduction and breach of marriage promise rest upon 
fictions which are altogether peculiar. In actions for personal in- 
juries mental sufïering is inseparably associated with bodily pain as 
an incident. Compensation therefore includes in such cases both 
kinds of sufïering, the law refusing to separate the one from the other. 
"It is impossible to exclude the mental sufïering in estimating the 
extent of personal injury for which compensation is to be awarded." 
Kennon v. Gilmer, 131 U. S. 22, 26, 9 vSup. Ct. 696, 33 L. Ed. iio; 
Seger v. Barkhamsted, 22 Conn. 298 ; Canning v. Williamstown, i 
Cush. 452;^ Chicago, R. L & P. R. v. Caulfield, 63 Fed. 396, 11 C. C. 
A. 552. Under the Tennessee statutes, which give a right of action 
to the administrator of one tortiously killed, and authorize a recovery 
of the damages which the deceased sustained, and in addition those 
sustained by the widow and next of kin, for whose benefit the right 
of action is preserved, it is held that damages for the mental sufïering 
of the deceased may be recovered, but that only the pecuniary loss of 
the widow and next of kin can be compensated, and that their mental 
sufïering is not to be regarded as an élément of damages. Railroad 
Co. V. Stevens, 9 Heisk. 12. So far, therefore, as the suit was a com- 
mon-law action, unafïected by any Tennessee statute of controlling in- 
fluence, it must fail. 

The question as to the liability of a telegraph company for dam- 
ages for the failure to properly transmit or promptly deliver a mes- 
sage is a question of gênerai, and not local, law, and, in the absence 
of some statute regulating the subject, it is the duty of a court of the 
United States to décide such gênerai question independently. W. U. 
Tel. Co. v. Wobd, 57 Fed. 471, 6 C. C. A. 432, 451, 21 L. R. A. 706; 
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W. U. Tel. Go. V. Cook,i6i Fed. 624, gC. C. A. 680; Felton v. Bul- 
lard, 94 Fed. yBi, 37 C. C. A. i, 4; Railroad v. Baugh, 149 U. S. 
368, 13 Sup. Ct. 914, 37 L. Ed.772^ Byrne v. Kansas City R. R. Co., 
61 Fed. 605, 9 ce. Al 666, 24 L; RjA. 693. 

The real question in the case is as to the efifect to be given to the 
Tennessee statnte relating to telegraph companies. The only légis- 
lation upon the subject is found in sections 'Ï837 and 1838, Shan- 
non's Tennessee Codej which read as foUows : 

"1837. Ail other messages, including those received from other telegraph 
cr téléphone companies, sTiall be transmitted in ôrder of their delivery, cor- 
rectly, and without uiireasonable delay, and shall be strietly coufldential; 
provided, however, that arrangements may be made with the publishers of 
newspapers for the transmission of intelligence of gênerai and public mterest. 

"1838i Ahy offlcer or agçnt of a telegraph or téléphone company who will- 
f ully violâtes either of the provisions of the preceding section is guilty of a 
misdemeanor, and the telegraph or téléphone company so violating is liable 
in damages to the party aggrieved." 

This statute has been under considération by the Suprême Court 
of Tennessee in WadswOrth v. W. U. Tel. Co-, 86 Tenn. 695, 8 S. W. 
574, 6 Ani. St. Rep. 864; Railroad v. Griffin, 92 Tenn. 694, 22 S. W. 
737; Telegraph Co. v. Mtellon, 96 Tenn. 66, 33 S. W. 725. In Wads- 
worth V. Tel. Co., supra, the action, was by the addfessee of an unpaid 
telegram for damages in the deliyery of a message informing her of 
the illness of a brother. A demurrer had been sustained upon the 
ground that the déclaration stated no ground of action. This judg- 
ment wàs reversed in an opinion by Judge Caldwell, speaking for a 
majority Of the court- The reversai and opinion in part proceeds up- 
on commori-law grounds and in part upon a construction and appli- 
cation of the statute above set oùt. Sofar as it involves a construc- 
tion of thè , statute, the décision is obligatpry upon the fédéral courts, 
ànd it will'be oùr dûty'to follow it, even though we may think the 
court miscOnstrued the statute. Forsyth v. Hammond, 166 U. S. 
506, 17 Sup. Gt. 665, 4rX. Ed. 1095; Bûcher v. Railroad Co., 125 
U; S. 555, &Snp. Ct. 974, 31 L. Ed. 795 ; Railroad Co. v. Roberson, 61 
Fed. 592, 9 C. C. A. 646. But so far as the opinion and judgment 
proceeds updii questiotiS , of gênerai, as distinguished from statute, 
law, this. çotirt is bourid to exercise its own irtdependent judgment, 
ând is uhder no obligation to folloiv a state décision upon a ques- 
tion of genéfal jurisprudence whidh dd,es not meet its approval. Rail- 
road V. Ldckwbod, 17 Wall. 357, .21 É. Ed. 627; Smith v. Alabama, 
124 U. S. 465, 478, 8 Sup. Ct. 564, 31 L. Ed. 508 ; Railroad v. Baugh, 
149 U. S. 368, 13 Sup. Ct. 9i4i 37 Éi. Ed. 772 ; Byrrte v. Kansas City 
Ry. Co., 61- Fed. ôoS, 9 C. C. A. .'666, 676, 24 L. R. A. 693. In the 
case last cited, this court, speaking by Taft, Circuit Judge, said: 

"The qùéfetion wiiether We are bound by the décision of the Suprême Court 
of Tennessee as to the effect of eontributory négligence in statutory actions 
dépends upoli! the basis glVen by that court for its conclusion. If the statute 
is held t^ be Hierely declaratory of theeommon law both in its requirements 
and In the, jliability impo?ed for failure to observe it, and the plea of eontrib- 
utory ilegligencç Is allowëd only in mltlgation of damagçs, because, in the 
vlew of tne Siïpî'eiaé 'Coui^ pf Tennessee, that is the only èffect it could hâve 
in an actioafdip eoMmOn-Jaw négligence, we conceive that the effect of con- 
trlbutçty Megllgeacç: in suçh a case would be a question of gênerai common 
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law, wîth respect to -which we might exercise an Independent Judgment. But 
if the ruie of the state Suprême Court grows out of the peculiar liabillty im- 
posed by the statute as distingulshed from that Imposed for négligence at 
common law, then it is the légitima te efifect of a construction of a state stat- 
ute by the hlghest tribunal of the state, and we are, of course, bound by it." 

The Tennessee court, in the Wadsworth Case, cited above, consid- 
érée! the plaintiff's right of action both under principles of gênerai law 
and under the statute. The opinion may be summarized as holding: 
(i) That the telegraph company rested under a légal obligation im- 
posed by the nature of its business to deliver to the addressee prompt- 
ly any message which they undertook to transmit to her. (2) That 
its négligence in this respect gave her a right of action to recover 
damages. (3) That, having a right to sue for and recover some pe- 
cuniary damage, she had a right to recover in addition such further 
sum as will compensate her for the grief, disappointment, or other 
injury to her feelings occasioned by the company's default. Having 
thus reached the conclusion that upon gênerai principles of law the 
plaintiiï had the right to maintain a suit to recover "some damages," 
and that this furnished a foundation to which might be added such 
additional damages as would compensate the plaintifif's injured feel- 
ings, the court added this in respect to the statute saying : 

"In this connection, and in addition to what has been already ^aid with re- 
gard to the right of action growing out of the defendant's breach of duty, it 
is to be observed that we bave a statute which expressly confers the right 
of action." 

In respect to this statute the court said : 

"Oue section Imposes a gênerai duty, and the other glres a uni^'ersal right 
of action for the breach of that duty. And of necessity the nature and 
amount of damages recoverable in each particular case are to be determined 
by the character of the message and the estent of the injury caused by the 
defendant's default. It is true that the offlcer or agent of the company who 
willfully violâtes any of the provisions of section 1837 is by section 1838 de- 
clared to be 'guilty of a mlsdemeanor,' but that does not take the place of 
or diminish the civil liability. Both remédies are expressly given, and nei- 
ther is exclusive of the other. The ofCending offlcer or agent is guilty of a 
mlsdemeanor, and the company Is also liable in damages to the aggrieved 
party." 

Upon the subject of the measure of damages recoverable the court, 
after referring to the gênerai rule which confines the recovery of dam- 
ages for a breach of contract to those of a pecuniary nature within 
the contemplation of the parties said : 

"To hold that the défendant Is not liable in this case for the wrong and 
injury done to the felings and affections of Mrs. Wadsworth by its default 
would be to disregard the piUT)ose of the telegrams altogether, and to violate 
that rule of law which authorizes a recovery of damages appropriate to the 
objects of the contract broken." 

In support of the conclusion the court cited the cases of So Relie 
V. W. U. Tel. Co., 55 Tex. 308, 40 Am. Rep. 805, G. C. & Santa Ké 
Ry. Co. V. Levy, 59 Tex. 542, 46 Am. Rep. 269, and Stuart v. W. U. 
Tel. Co., 66 Tex. 580, 18 S. W. 351, 59 Am. Rep. 623. 

In Railroad v. Griffin, 92 Tenn. 694, 696, 22 S. W. 737, Wads- 
worth v. Tel. Co. was followed, the court saying that the receiver 
oi a message is "an aggrieved party, and is entitled to recover some 
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damages; and, this beîng so, as said in the Wadsworth Case, above 
cited, he tnay in such case recover, in addition, such further sum as 
will reasonably compensate foi' the grief, disappointment, or other 
injury to her feelings occasioned by such default of the company." 

In Telegraph Ce, v. Mellon, 96 Tenn. 66, 72, 33 S. W. 725, it was 
held that one neither the addressee nor sender was an "aggrieved" 
party if he appeared to be the beneficiary in the message ; the court 
saying: 

"So we think that, nnder our statuts allowing a rlght of action to the 
party aggrieved, It Is not necessary that any contractual relation should ex- 
ist, but the company Is liable for à breach of Its statutory duty Independent 
of any contract. The breach of the statute in faillng to deliver the message 
entitled the party aggrieved to at least nominal damages, to which may be 
added compensatory or exemplary damages, in the discrétion of the jury. 
The party aggrieved is the party who, upon the face of the message, appears 
to be the beneficiary— in thls case the plaintiff John Mellon." 

From this review of the opinions of the Suprême Court of Ten- 
nessee we conclude that the only influence or bearing of section 1838 
upon the question of the right of this plaintiff to maintain this suit is 
that the statute confers the right to maintain an action to any per- 
son aggrieved against the company for any violation of the provi- 
sions of seîïtion 1837. But this is a right which that court also holds 
existed, irrespective of either section, upon common-law principles. 

The statute does not define the "damages" which may be recov- 
ered in such an action, and the court does not construe it as in any 
way prescribing the measure or character of the damages recoverH 
able. Upon the contrary, the Tennessee court holds that when a 
plaintifif has the right to recover "some damages" he may, in such 
case, also recover damages for injured feelings. But this it maintains 
upon principles of gênerai law, and not because the statute régulâtes 
the question. In the Wadsworth Case the plaintifï's déclaration stat- 
ed some pecuniary loss, as it was charged that she had paid for the 
delayed message. Her suit was therefore sustainable at common 
law to recover at least that small pecuniary damage, although this 
aspect of the case is not noticed in the opinion of the court. In 
the two subséquent cases of Railroad v. GrifHn and Telegraph Co. v. 
Mellon the actions were sustained as suits by the "aggrieved" under 
the statute without regard to any actual pecuniary loss. In ail three 
cases the right to recover nominal damages is made the predicate 
to the right to recover damages for injured feelings. This founda- 
tion, the right to recover "some damages," is also the basis of the 
Texas décisions foUowed by the Tennessee court. So Relie v. W. 
U. Tel. Co., 55 Tex. 310, 40 Am. Rep. 805, Gulf Ry. Co. v. Levy, 
59 Tex. 563, 46 Am. Rep. 278, Gulf Ry. Co. v. J. T. Levy, 59 Tex. 
542, 46 Am. Rep. 269; Stùart v. W. U. Tel. Co., 66 Tex. 580, 18 S. W. 
351, 59 Am.. Rep. 623. 

We are not prepared to concédé that any cause of action exists at 
common law to recover eveh nominal damages for the breach of a 
contract or for a tortious act pf negUgence, unless there is some aver- 
ment that the act complained of has been productive of some pe- 
cuniary injury or other kind of loss or damage for which the law 
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gives damages. In such circumstances the déclaration would be de- 
murrable as stating no cause of action. But granting that the Ten- 
nessee court bas construed the Tennessee statute as conferring a 
right to recover at least nominal damages, although no such dam- 
ages are averred, in any case of a violation of the statute, and in fa-' 
vor of any person "aggrieved" by such violation, regardless of the 
existence of any contractual relations between such person and the 
telegraph company, we find ourselves unable to follow that court in 
holding that this right to recover "some damages" upon some other 
ground carries with it the right to add to such nominal damages 
damages for mental pain or grief or anguish. The question is one 
of gênerai jurisprudence, and as such we must exercise an independ- 
ent judgment. 

The very great weight of opinion is against the view of this ques- 
tion entertained by the Tennessee court, and we feel ourselves con- 
strained to hold that damages for mental suffering or injury to the 
feelings are not recoverable in either an independent action nor as 
additional damages when the plaintiflE bas averred and shown some 
pecuniary damages. Damages for mental pain, grief, disappoint- 
ment, etc., are recoverable at the common law only when the insép- 
arable accompaniment and resuit of some bodily pain. The ques- 
tion bas been so frequently discussed in so many courts that we do 
not feel justified in repeating the reasoning upon which this conclu- 
sion rests. Whenever the question bas been decided in any fédéral 
court, the doctrine of the Texas and Tennessee cases has been re- 
-)udiated as not sustained by the principles of the common law. 
Chase v. W. U. Tel. Co. (C. C.) 44 Fed. 554, 10 L. R. A. 464; Craw- 
son v. W. U. Tel. Co. (C. C.) 47 Fed. 544; Wllcox v. R. & D. Rd. 
Co., 52 Fed. 264, 3 C. C. A. 73, 17 L. R. A. 804; Tyler v. W. U. 
Tel. Co. (C. C.) 54 Fed. 634; Kester v. W. U. Tel. Co. (C. C.) 55 
Fed. 603; W. U. Tel. Co. v. Wood, 57 Fed. 471, 6 C. C. A. 432, 21 
L. R. A. 706; Gahan v. W. U. Tel. Co. (C. C.) 59 Fed. 433 ; Chicago, 
etc., Ry. Co. v. Caulfield, 63 Fed. 396, 11 C. C. A. 552. In addition 
to thèse cases from the fédéral courts we cite but a few of the îead- 
ing décisions from English and state Suprême Courts. W. U. Tel. 
Co. v. Rogers, 68 Miss. 748, 9 South. 823, 13 L. R. A. 859, 24 Am. 
St. Rep. 300; Chapman v. W. U. Tel. Co., 88 Ga. 763, 15 S. E. 901, 
X7 L. R. A. 430, 30 Am. St. Rep. 183; Morton v. W. U. Tel. Co., 53 
Ohio St. 431, 41 N. E. 689, 32 L,. R. A. 735, 53 Am. St. Rep. 648; 
W. U. Tel. Co. v. Ferguson, 157 Ind. 64, 60 N. E. 674, 1080, 54 L. 
R. A. 846; Connell v. W. U. Tel. Co., 116 Mo. 34, 22 S. W. 345, 
20 L. R. A. 172, 38 Am. St. Rep. 575; Mitchell v. Rochester, etc., 
Co., 151 N. Y. 107, 45 N. E. 354, 34 L. R. A. 781, 56 Am. St. Rep. 
604; West V. W. U. Tel. Co., 39 Kan. 93, 17 Pac. 807, 7 Am. St. 
Rep. 530 ; Lynch v. Knight, 9 House of Lords Cases, 577 ; Railway 
Com'rs V. Coultas, L. R. 13 App. Cases, 222. 

The conclusion we reach is that the plaintifï's déclaration stated 
no cause of action. The first or common-law count was bad be- 
cause it contained no averment of any pecuniary loss or damage 
whatever, and was nothing more or less than a straight action to 
recover damages for mental pain, grief, etc. 
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The second count wa^treated as an action under the statute. But 
the statute gives the rena,edy only when the violation of the law has 
been "willful." There.was no averment of willfulness, and no facts 
stated which imply willfulness. Neither did this count include any 
averpient of pecuniary Ramage. It was therefore insufEcient to sup- 
port apy judgment under the statute or at common law. 

The . défendant djd iiot demur. Neither did it move in arrest of 
judgment. But it ha? pssigned it as error that the court pronounced 
judgmept upon the verdict. If the pleadings were insufficient to sup- 
port any verdict for the plairitiff, judgment should hâve been arrested. 
The failure to move in arrest is, however, not fatal. It is not too 
late to allège as error in this court that the pleadings stated no case 
which would justify any judgment for the plaintifï. Kentucky Life 
Ins. Co. v. Hamdlton, ôsFed. 93, 11 C. C. A, 42; Slacum v. Pomeroy, 
6 Cranch, 221, 3 L. Éd. 204. 

Remand, with directipns to arrest the judgment, and render judg- 
ment for the defendai^ts upon the pleadings. 



TWIN OITY POWER CO. v. BARBËTT. 
(Circuit Court of Appeals, Fourth Circuit. Xovember 5, 1903.) 
, No. 490. 

1. Equitt JnmsDicTiON— AiffliQUATB Rbmedt at Law. 

Complalnant, wlio had secured options on lands adjolning a river for 
the purpose of developlng a water power, transferred them to otherB, 
who were securlng lands for the same purpose, under a contract by which 
such persons were to organlze a corporation to complète the work and to 
deliver to complainant In payment a certain amount in its bonds by a 
date flxéd, or In defaûlt to retum the options; the Issue of bonds not to 
exceed a certain per cent, of the amount expended in the improvement. 
The bonds not having been dellvered, and a demand for the return of 
the options having been ref used, a short tlme before the options were 
about to expire complalnant flled his Mil asbing the appointment of a re- 
ceiver to complète the purchases therennder for hls protection, alleging 
the insolvency of the corporation to which the options had been as- 
slgned. Held, that the blU presented a case wlthln the jurlsdiction of 
a court bf equlty, and that, having obtalned jurlsdiction for one purpose, 
it was properly retained to grant f ull relief. 

2. CONTBACTS— PkBFOKMANCB. 

Complainant transferred options to buy land to certain of the défend- 
ants under a contract v^hlch provlded that he should recelve a cash pay- 
ment, and also bonds of à corpoi*ation to be organlzed by such détendants 
to take and improve the property, the bonds to be secured by a flrst 
mortgage, and the issue ,not to exceed 80 per cent, of the amount Invested 
In the property. B^lUng to dellver the bonds, défendants were to pay the 
amount in cash, or. In default of that, to return the options and fprfeit 
the payment Hiade, settlement to be made by a certain date, and time 
being made of the essence of the contract. At the expiration of tte time 
the corporation had been organlzed, but had not completed the purchase 
of the lands nor Issued any bonds. A demand for the cash payment or 
the return of the options was ref used. Held, that a dellvery or tender to 
complainant i of an aceépted order on the treasurer of thé company for 
the dellvery of bonds when they should be issued, the proposed Issue 
beIng far In excess of the amount the company had invested, was not a 
compllâncé with the contract, and that complalnant was entitled to en- 
forcë thé cash pàymènt 
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8. Same— Action fob Breach— Amount oi" Rbcovert. 

The priée stlpulated In the contract flxed the value of the options as 
between the parties, Including the company which sueceeded to the 
rights and Ilabllities of the purchasers thereunder, and determined the 
amount which complainant was entitled to recover. 
4. BoKD FOB Discharge dp Receiver— Liabilitt of Surety. 

A court of equity has power to acçept from a défendant, as a condition 
of the discharge of a receiver for its property, a bond conditioned for the 
performance of the final decree, and to render judgment thereon against 
both principal and surety' for the amount of complainant's ultimate re- 
covery, 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina, at Charleston. 
For opinion below, see Ii8 Fed. 86i. 

This was a suit in equity, which grew ont of the followîng facts: 
Thomas Barrett, Jr., a citizen of Georgia, secured certain options from 
owners on both sides of the Savannah river In the states of South Carolina 
and Georgia for the purpose of obtaining a site upon which to erect a plant 
for the purpose of utilizing the water power of said river at a point near Ring 
Jaw Shoals. After a time he discovered that one W. H. Chew, represëiiting 
G. E. Fisher, of New York, was engaged in a similar purpose, and, as tlie 
efforts of the two men were in conflict with each other, a conférence was 
held between Mr. Chew and Mr. Barrett at the office of the latter, as a resuit 
of which the foHowing agreement was entered into between them: 

"Augusta, Ga., June 1, 1900. 

"In considération of five thousand dollars in cash, represented by draft of 
W. H. Chew, trustée of G, E. Fisher, of 37 Wall street, New ïork, for 
$5,000.00, and the agreement of said trustée to hâve delivered to me fifteen 
thousand dollars of bonds as hereinafter stated, total considération twenty 
thousand dollars, I, Thomas Barrett, Jr., hereby agrée to sell to said trustée 
ail options owned by me and expiring May Ist, 1901, for the purchase of 
land frontlng on the Savannah river, which stand in my name, and Avhich 
are of record In Edgefleld county, S. C, and Lincoln county, Ga., to which 
référence Is made. 

"This sale is upon the condition that said trustée and said G. E. Fisher, 
and his associâtes, shall proceed to organize an incorporation to develop a 
w^ater power of not less than 15,000 horse-power, at or near Ring Jaw Shoals, 
on the Savannah river, within the space of eight (8) months from this date, 
and, upon the completlon of said incorporation to deliver me first mortgage 
bonds of the corporation for flfteen thousand dollars ($15,000); said corpora- 
tion not to issue bonds in excess of 80 per cent, of the amount paid, laid 
ont and expended in the purchase of the various tracts of land and the land 
covered by thèse options, and in the development of said water power, or 
that said trustée and said G. E. Fisher and his associâtes shall hâve the 
privilège of paying to me $15,000.00 in cash instead of bonds. 

"It is distinctly understood that if said draft for flve thousand dollars is 
not paid on présentation, then this instrument is absolutely null and void, 
and, that if said money is paid and the corporation is not organized and the 
bonds hereinbefore speeifled, issued and delivered to me by January Ist, 1901, 
or fifteen thousand dollars cash paid in lieu thereof, time being of the essence 
of the contract, then this sale shall be null and void, and the sum of five 
thousand dollars paid to me at this time shall not be accounted for by me, 
but shall be retained by me as the amount of Uquidated damages agreed upon 
between the parties hereto for a violation of the said contract, and ail options 
to be returned to me the same as if this sale had not been made. 

"W. H. Chew, Trustée. 
"Thomas Barrett, Jr." 

In accordance vç^ith this agreement, Barrett transferred !and assigned the 
options (some 15 in number) referred to in the agreement to Chew. , Subse- 
quently the TwJh dty Power Company was organized under the laws of 
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South Carolina (the date of charter being August 7, 1900), and it thereafter, 
tpok thci place of Chew and of hls principal, Flsher. Subséquent correspond- 
ence v^as had between thé complalnant on the one hand and Messrs. Ohew 
and t>. M. MacKaye (the latter being treasurer of the Twin City Power 
Company) oh the othér, ij» the course of which it was made to , appear that 
the date "January 1, 1901," flxed in the contract for the delivery of the bonds, 
should hayp beeû FebrUaly 1, 1901. Thià çorreSpondence deyelops the f act 
that complalnant always jnslsted upoii a strict and llteral compliance with 
the tërpïS bï thè contract' as to delivery of bonds of the chàracter speeifled 
in the «^otitract at the tlinê speeifled (or inténded so to be) thérein, or the 
paymèht or the $15,000 In cash. On January 25, 1901, MacKaye, the treas- 
urer of the Company, wrote to Barrett that, owing to delays in securing légis- 
lation apd acqulring property, the company, would be obliged to give him an 
order fbï the delivery of the bonds to coœplatnant at the earliest date bonds 
and mortgage were ready for issue bjy the trustée. To thls letter Barrett 
replied on January 28, 1901, declining to accept such order, and concludlng, 
"I thereforp beg to insist th^t you comply ivlth the tenus of the contract, and 
that if tjie bonds are not te^dy for delivery on January 31, I shall expect you 
to reinlï Hje iifteen thoUpand dollars in cash." On Januar;^ 30, 1901, an order 
was sent 'to Barrett, slgned by Chew as trustée, dlrected to MacKaye, as 
treasurer of ihe Twin City Power Company, for the delivery to complalnant 
of $15,090 first mortgage 6 per cent, gold bonds of the company as soon as 
sald DOndk were certified to by the trustées of the mortgage and ready for 
dellveiry,, *hi,cli order was ^ccèpted by MacKaye as treasurer. The letter 
Inclbslhg this order was sén't by registered mail to Barrett at Augusta, and 
was recèlpted for by hls clerk on Februaify 1, 1901. Barrett did not reply 
to the letter, but on March 21, 1901, he went to New York, and on Marcb 
22d, made demand upon Chew, as trustée for G. E. Fisher, and upon Chew 
and MacKaye, as offlçers Of the Twin City Power Company, for the return 
and delivery of the options tratisferred to Chew, as trustée for Fisher, and 
on the next day a similar demand was made personally upon G. E. Fisher, 
which demands were refused. The admission was- made that the options had 
been transferred to the Twin City Power Company, but it appears that the 
formai transfer by Chew was not made until March 23, 1901, the day after 
the demand was made :by Barrett for the return of the options. It appears 
that upto, thls time only about $40,000 to $50,000 had been expended upon 
the property and expenses of organlzation and administration; that the stock 
of the Twin City Power Company: was $1,000,000; and that the mortgage then 
in course of préparation, aud under which the bonds were to be issued which 
it was contemplated to tenderto Barrett (and which were afterwards so- 
tendered) was for an equal >amoUnt, viz., $1,000,000. 

Shbrtly after thls vislt of Barrett to New Tork, and after the refusai of ail 
the parties to return the options, and after Barrett had ascertained from the- 
rocords that the options for lands in South Carolina had been formally as- 
signed to Twin City Power Company by Ohew individually and as trustée, 
to wlt, on March 30, 1901, he filed hls bill In the drouit Court of the United 
States for the District of South Carolina (which bill he amended April 16,. 
1901) agaiust Chew Individually and as trustée, Fisher, MacKaye, Twin City 
Power Company, and the parties who had given the options for lands in 
South Carolina, in which he alleged ail or môst of the foregoing f acts, and It 
appears from the bill and::exhibits therewith that ail of the sald options 
woul,d expire Majf 1, 1901* In his bill he charges on Information that the- 
Twin City Power Company Is Insolvent, and avers that, even If not insolvent, 
it Is the purpose of Its promoters, agents, and offlçers to allow the options 
obtained frOm complalnant to lapse, so as to def eat the rigbts of complalnant 
and any payment due him for the purchase thereof . He prays that, Inas- 
much as the tlme Is short, and the options in danger of loss, a receiver be 
appolnted; wlth authorlty, upon being furnlshed by complalnant with the 
money therefor, to pay for the options given him or for similar options glven 
by other persohs to Che'W, Fisher, or the company, and to take title to the 
lands optloned as receiver, and to hold the same subjeçt to the final order of 
the court, etc. Se also prays for an Injunction against the défendants en- 
jpining them from changlng the exlsting status of the property or allening^ 
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the same, etc. On the same day a temporary Injunction was awarded, and 
a temporary recelver appointed. TJpon bearing the ruie to show cause why 
injunctlon should not issue, the court, on April 22, 1901, entered an order, 
of which the following is a copy: "An examlnation of the Mil and the 
affidayits, with the returu to the rule and the afBdavIts accompanying the 
same, discloses that the immédiate damage whIch the complainant dreads 
is that the options which he holds upon the land on both sides of the Sa- 
vannah river, and which will expire in May next, wlll be lost to him. Thèse 
options were delivered by him to Chew, trustée, and are now held by the 
Twin City Power Company. The rest of the relief which he seeks, to wit, the 
construction of the agreement and bis rights thereunder, Is important, but 
does not require Immédiate adjudication, even were such adjudication pos- 
sible in the présent state of the pleadings. It is therefore ordered that the 
défendant the Twin Oity Power Company secure to the complainant the per- 
formance of the agreement of the Ist of June, and to this end that it enter 
into bond, with surety to be approved by the judge of this court, in the pénal 
sum of $15,000, with the condition that it préserve and beep In full force and 
effect each and every of the options delivered to Chew, trustée, by the com- 
plainant under the agreement of June 1, 1900, and that it shall In every 
respect keep and perform the provisions of said agreement as construed by 
the order and decree of this court upon the final hearing of this case; that 
upon the exécution and approval of the said bond the temporary restraining 
order heretofore issued be rescinded and the receivership dissolved." Bond, 
in accordance with this order, was flled by the défendant Twin Oity Power 
Company with American Surety Company of New York, as surety, and, as 
the form of the bond becomes Important In view of the final judgment of the 
court, it Is hère reproduced: 

"The United States of America, District of South Carolina. In the Circuit 
Court, Fourth Circuit. In Bquity. 

"Thomas Barrett, Jr., vs. The Twin City Power Company et al. 

"Know ail men by thèse présents, that the Twin City Power Company, a 
corporation under the laws of the State of South Carolina, as principal, and 
American Surety Company of New York, a corporation under the laws of the 
State of New York, and having an ofQce at No. 100 Broadway, In the city 
of New York, as surety, are held and flrmly bound unto Thomas Barrett, Jr., 
of the city of Augusta, in the State of Georgia, In the sum of fifteen thousand 
dollars, good and lawful money of the TJnited States, to be paid to the said 
Thomas Barrett, Jr., hls executors, administra tors or assigns; for which pay- 
ment, well and tnily to be made, the said obligors do bind themselves and 
their successors, jointly and severally, flrmly by thèse présents. 

"Sealed with the seals of said obligors and dated at New York city, New 
York, this sixth day of May, A. D., 1901. 

"The condition of the above obligation Is such that If the above bound 
Twin City Power Company shall préserve and keep in full force and efCect 
each and every of the options delivered to Chew, trustée, by the said Thomas 
Barrett, Jr., the complainant in the above stated case, under the agreement 
of June 1, 1900, attached to the bill of complaint herein as Exhlblt A, and 
shall in every respect keep and perform the provisions of said agreement 
as construed by the order and decree of the above stated court upon the final 
hearing of the above stated case, then the above obligation Is to be void; 
otherwise, to remain in full force and virtue. 

"Twin City Power Company, 

"D. M. MacKaye, Treasurer. [Seal.] 

"American Surety Company of New York, 

"By David B. Sickels, VIce-President. [Seal.] 
"Cortlandt S. Vanrensselaer, Attorney. 
"Signed, sealed and delivered in the présence of : 
"Eugène A. Davis." 

Answers were filed by défendants Twin City Power Company, FIsher, and 
MacKaye, Issue was joined, testimony taken, and the court upon final hearing 
deeided the cause In favor of Barrett, and rendered judgment for $15,000 
126F.— 20 



îb favor 6f Bàrtétt agalnst Twin; Cîty PôWër GompaHy and Amérîcan Surety 
Companj^v sùi'ety Ufion tbe bond kforésâid. 

FrOm' thl^ dècrée Twln Glty Po^^èr Company appealed; asslgning the fol- 
loveing'errors: "First. Beçtttise it àppëars by tbe blU of complaint, as well 
aë by ail thfe other pleadlhgs and procèëdings herein, and by the évidence 
beréin; tbat the complainant hfld a pMln,' adéquate, and complète remedy at 
law; and thlS objection, liâTltig been duly taken by. this défendant by its 
answer, tBë 'cbtnplainsint's blll should hâve been dismissed. Second. Because 
the évidence shows that this défendant bas not defaultied in the pérfonnance 
of the coptract of June 1-, 1900 (Exhiblt A of bill), on Its part either (a) in 
failing to dellver the bonds wlthln the tttoe Ilmited, or (b) in faillng to dellvër 
bonds of thë character conlà-acted fôr. Thlrd. Because it does not appfear 
from the eVldèiice, or the admissions of the ansvrer, or both, that the Twin 
City Powet'Opmpany is indebted to Tfioinafe Barrett, Jr., the complainant, in 
the sum of flfteen thousand dollars, wifii'lnterest from Fébruary 1, 1901, as 
adjùdgèdby said decree, or in any othér'flxed or liquidated amount. Fourth. 
Because tîié American Surety dompany'ié'no party to this suit, arid therefore 
no Judgment against It heréin is anthorized. Fif th. Because, if the com- 
plainant waS entltled to a decree herein, such decree shoUld be for hls said 
flfteen options, or the value thereof in Aoney, and such value should hâve 
been ascertalned and fixed by thé court which the court falléd and omitted 
to do." . '. 

B. X. Abney and J. S. Muller, for appellant. 
Frank H.; Miller and D. S. Henderson (Wm. K. Miller, on the 
brief), for appellee. 

Before MORRIS, WADDILL, and KELLER, District Judges. 

KELLfER, District Judge, (after makîng the foregoing statement). 
The first errer assigned, is that the court did not hâve jurisdiction, be- 
cause complainant had a plaîn, adéquate, and conaplete remedy at 
law. It is ndt enough to oust the jurisdiction of eqUity that a plain- 
tifï may hâve a nominal or appropriate remedy at laW, unless thé lé- 
gal remedy is as adéquate, complète, and effectuai as can be âfïoi-ded 
in equity.. jn Boycç v. Grundy, 3 Pet. 213, 7 L. Ed. 655, decided in 
January, 1830, Mr. Justice Johnson, speaking for the Suprême Court, 
says: ■ '■ 

,"This court has ofteii been called upon to çpnsider titi? sixteenth section of 
the judiciary aet of 1789, and as oftep, eithei" expressly or by the course of 
its décisions, has held tha|; it I9 merely declaratory, making nq altération 
■svhatever in. tbe rules of; equity, on the spbject of légal çeniedy. It is not 
enough that there is a remedy at law. It must be plain and adéquate, or, 
in otber words, as practical and efficient to the ends of Justice and its prompt 
administration as the remedy, in equity." ,, , 

This pfincjple has beeh reàffiri^,e'd,i;i pirexel y, Bëmey, 122 tJ. S. 
241, 252, 7 Sup. Ct. 1200, 30 Irf.i ]^4t 1219; Kilfeourh v. Sunderland, 
130 U. S. 514, 515, 9 Sup. Ct. 594v 3Z)E. Ed. loosj Gormley v. Clark, 
134 U. S. 349, 10 Sup. Ct. 554, 33 E: Ed. 909; Allen v. Hanks, 136 
U. S. 311, 10 Sup. Ct. 961, 34 X. Ed. 4x4; Rich v. Braxton, 158 U. S. 
406, 15 Sup. Ct. 1006,39 L. Ed. ip22- "The absence of a plain and 
adéquate remedy at law affords the;only test of equity jurisdiction, 
and the application of this principle to a particular case must dépend 
altogether upon the character of the case as discloseidin the plead- 
ings." Watson Vi Sutherland, 5 Wall: 74, 79, i8:L. Ed. 580. 

Tested by thèse rules, let us see what were^ the circumstances sur- 
rounding the plaintiff at thé time he filed this bill. Thèse cannot be 
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better stated than they are in the opinion of the learned circuit judge 
who tried the case below. He says : 

"When the bill was flied, the complainant was In this position: He had 
been induced to abandon the enterprise in which he had entered of develop- 
ing the water power of the Savannah river above Augusta, and had surren- 
dered that to Ohew and his associâtes, his competitors in that enterprise. 
He had trangferred to them the options he had secured from landowners 
on each Bide of the river, which options were of essentlal necessity to the en- 
terprise. When the time for the fulflllment of the contraet between them 
arrived, a grave différence was found to exist. The défendant had agreed 
to deliver bonds of the amount of $15,000, secured by a first mortgage on the 
property, the entire Issue being not greater than 80 per cent, of the value of 
the property, with the privilège of paying In Heu of such delivery $15,000 in 
cash. Efforts were made to adjust this différence until March 28, 1901, which 
failed. ïhe options ail expired on Ist May thereafter. Complainant deslred 
the fulflllment of the contraet according to its terms or the return to him of 
his options. It was a matter of impossibility to obtain any adjudication upon 
the différences of the parties in this contraet at any time before May Ist. 
And in the meantime, if thèse options were allowed to expire, the injury to 
complainant would be irréparable. It was of the last importance, therefore, 
to him that the status quo be preserved. And this could not possibly be 
effected except by the use of the powers of a court of equity In the issue of 
an injunction and the appointment of a receiver, who could protect and con- 
serve the interest of both parties. The statutory remédies provided by the 
Code of South Carolina could not oust the jurisdietion of a court of equity. 
The remedy at law which could prevent the exercise of équitable jurisdietion 
was one which was in existence when the judlciary act of 1789 was passed. 
McConihay v. Wright, 121 U. S. 206 [7 Sup. Ct. 940, 30 L. Ed. 932]. Even if 
this statutory remedy could give relief, it does not oust the jurisdietion of the 
fédéral court. Smyth v. Ames, 169 U. S. 466 [18 Sup. Ct. 418, 42 L. Ed. 819]." 

From thèse considérations we are of opinion that the first assign- 
ment of error cannot be sustained. 

As to the questions raised by the second assignment of error, name- 
ly, that there had been no breach of contraet on the part of défendant, 
we reach the same conclusion as was arrived at by the learned judge 
below. The défendant was entitled to release itself of liability under 
the contraet with Barrett in any one of three ways : First, by deliv- 
ering to Barrett, on or before February i, 1901, bonds of the char- 
acter specified in the contraet itself to the amount of $15,000; sec- 
ond, by paying to Barrett in cash the sum of $15,000 on February i, 
1901 ; third, by forfeiting the $5,000 already paid upon the options, 
annulling the contraet, and returning the options to Barrett on Feb- 
ruary I, 1901. The défendant did none of thèse things. On Decem- 
ber 19, 1900, the défendant, through Chew, its vice président and gên- 
erai manager, wrote Barrett a letter, in which its obligation was fully 
recognized, and in the course of the letter said : "Should we fail in 
getting the bonds ready, you will be paid as per agreement, as that 
is our intention to coniply with ail contracts made and approved of by 
this company." On January 25, 1901, the défendant, through Mac- 
Kaye, its treasurer, first notified Barrett that it would be unable to 
deliver the bonds at the date specified in the contraet, and proposed 
to substitute an order on the treasurer thereof. On January 28, 1901, 
Barrett replied, peremptorily declining any extension of time for the 
actual delivery of the bonds, and demanding cash if the bonds were 
not ready by January 31, 1901 (should be P'ebruary i, 1901). On 
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January 30, 1901, and after recéipt of Barrett's letter, such an order 
was sent to Barrett, and the fact that he did not immediately return 
it is madç; the basis of a daim that he is now estopped from denying 
that he received this order in satisfaction of the terras of the contract. 
This contention has no foundation. Barrett had already declined such 
a proposition, and demanded hi§ nioney, and he was under no obHga- 
tion to pay any attention whatever to the letter of January 30, 1901, 
or its inclosure. It was a case in which Barrett asked for bread and 
they gave him a stone. He had stipulated for bonds of a certain 
character delivered at a time certain. They tendered an order for 
bonds of a character unspecified, not then in existence, and dehver- 
able at an uncertain time in the future. This, under no circum stances, 
could be a delivery such as \yas contemplated by the contract. Be- 
sides, the bonds, when they came into existence, were not at ail of the 
character specified in the contract. Barrett, in his contract, specified 
that they should be first mortgage bonds of an issue which should not 
exceed 80 per cent, of the amount "paid, laid out, and expended in 
the purchase of the varions tracts of land and the land covered by 
thèse options, and in the development of said water power." Thèse 
bonds were part of an issue of $1,000,000, which, by the terms of the 
mortgage, were to be certified and delivered by the trustée as the 
board of directors might, from time to time, by resolution, direct ; 
and the promise of the company, verbally or in writing, to Barrett, 
that the bonds would not be placed on the market more rapidly than 
contemplated by the contract, furnished no sort of security or stabili- 
ty to the bonds themselves. They were, moreover, incumbered by un- 
usual terms and conditions, such as that relieving the stockholders 
from liability for unpaid subscriptiôns. The défendants neither ten- 
dered the cash mentioned in the contract nor did they annul the con- 
tract, and return the options. On the contrary, when Barrett, on 
March 22, 1901, weiit to New York and demanded of Chew, individ- 
ually and as trustée for Fisher,_ the return of his options, their return 
was refused, and the next day formai trànsfer was made of the options 
to Twin City Power Company, sliowing the deliberate intent not to 
return the options to Barreitt. '^Chere is no merit in the second as- 
signment of error. 

As to the third assignment of error, it seems only necessary to look 
at the contradt of June i, 1900, to ascertain the value fixed upon the 
options by the parties themselves. This appears to hâve been $20,000, 
payable $S,ooo at date of contract and $15,000 in eight months there- 
after, either in cash or bonds, at the option of purchaser ; in default 
of either form of payment, thè contract to be annuUed, and options 
returned, and the advance payment to be forfeited. 

With regard to the fourth assignment of error, to-wit, that "the 
American SUrety Company is no par ty to this suit, and therefore no 
judgment against it herein is authorized," we are àlso. of opinion that 
the contention cannot be sustainçcj. The bond upon which the judg- 
ment was founded was voluntarily giyen by the défendant, Twin City 
Power Company, in the prdgress of the cause to recover the posses- 
sion of the property theretofore placed in the hands of a receiver by 
the court, and provided in distinct terms that it was to secure the 
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performance of the provisions of the agreement of June i, 1900, as 
construed by the court upon the final hearing of the cause. The bond 
given for the purpose of releasing the property of the company from 
the hands of the receiver was one which the court had inhérent power 
to take, and, as a necessary conséquence, has power to enforce. A 
court of equity has inhérent power to impose conditions upon grant- 
ing or dissolving injunctions, appointing and discharging receivers, 
and the like. See Kerr on Injunctions, 212, and High on Receivers, 
§ 124, where it is said that, where the court refuses a receiver upon 
condition of défendant executing a bond to account as receiver for ail 
goods and money which had corne into his possession, and to pay 
them over pursuant to the decree of the court, such a bond will be 
deemed good as a common-law obligation, and the obliger, although 
not considered as a receiver or officer of the court, stands in the light 
of one who, for a personal accommodation, has assumed a légal re- 
sponsibility, and after receiving the benefits of the obligation he is es- 
topped from denying its legality. See, also, Ferguson v. Glidewell 
(Ark.) 2 S. W. 711. 

The court did not err in decreeing against American Surety Com- 
pany as surety of Twin City Power Company. The bond given was 
in the nature of a forthcoming bond, and as such has the force of a 
judgment. 

The fifth assignment of error may be disposed of by référence to 
what has been said under the head of the third assignment. The 
court, under the évidence, did necessarily find the value of the options 
to be $20,000, the value put upon them by both parties, and decreed for 
this sum, less the $S,ooo already paid. 

There being no error in the decree complained of, the same is ac- 
cordingly afïirmed. 



LITTELL V. HACKLET et al. 

(Circuit Court of Appeals, Sixth Circuit. November 3, 1903.) 

No. 1,193. 

1. LeAACY— BXPBNDITURE FOR LEGATEE'S EDUCATION— SoBSEQDENT RbCOVERT. 

Where an executor expends tiie greater part of a legacy, payable when 
tbe legatee should become of âge, for the legatee's support and éducation, 
turning over the balance to her after her marriage, and about the time 
she becomes of âge, the legatee cannot,(more than 12 years afterwards, 
bave the estate opened up for the purpose of compelling payment of the 
legacy a second time. 

2. ADMINISTRATtON OP DeCEDBNT'S EsTATB — PURCHASE BT EXECUTOR— VALIDITY. 

Where an executor, who is also a surviving partner in a flrm in course 
of liquidation, explains to the sole legatee of the deceased partner the 
desirabllity of her disposing of her interest in the remnants of the flrm 
property, and offers to purchase the same at a priée to be flxed by a 
business man of expérience and standing to be selected by her, and she 
approves of the suggestion, and sélects a business man to act for her, and 
the executor buys the legatee's interest at an adéquate price iixed by 
such business man, the sale will not, 12 years later, be set aside upon 
her application, though, for the purpose of perfecting the tltle, the 
executor, as such, conveys to his copartner, who reconveys to him indi- 
vidually. 
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8. Same— Executor's Comphusation— Allowance op Extra Fbbs. 

Wliere an exécuter, hàving rendfered extraordlnary services In the con- 
duct of litlgation for the estate and for Its legatee, arranges wlth the 
legatee for extra compensation, one-half of which Is to be paid to a rela- 
tive of décèdent who has reçelved nothing nnder the wllli whlch arrange- 
ment Is carried ont, and the executor's final account approved by the 
legatee, she cannot, 12 years later, object to such extra compensation. 

4. Same— Final Account— J'aihjre to Pile. 

Where an exécuter and the sole legatee of an estate presented to the 
probate court an afiadavit showing the complète settlement of the estate, 
and rec^tlng a disçharge çf the executor by the legatee, and the executor's 
final account is Indorsed with a release by the legatee, the fact that the 
final account then presented to the court was not flled, but was retained 
by the exécuter, Is Immaterial. 

Appealfrom the Circuit Court of the United States for the Western 
District pf Michigan. 

Stephen H. Clink, for appellant. 

Jacob Kleinhans and Willard Kingsley, for appellees. 

Before XURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge.; This was a bill in equity, filed by 
the appellant (complainant below) against the appellees, charging 
them with fraud in winding up a partnership and administering an 
estate, and praying that certain conveyances be set aside and an ac- 
counting had. To the bill, answers were filed, proof taken, and the 
case submitted to the Circuit Court, which found against the com- 
plainant and dismissed the bill. From this decree an appeal has been 
taken. , : 

At the time of his death, on June 21, 1884, Porter Hàckley was a 
member of the lumber manufacturing firm of C. H. Hackley & Co., 
of Muskegon, Mich., composed of Charles H. Hackley, owner of a 
one-half interest, and Thomas Hume and Porter Hackley, each the 
owner of a one-fourth interest. The fîrm was formed June 25, 1881, 
under articles which recited that the capital stock at that time con- 
sisted of lands, lumber, and property amounting to $260,000, of 
which Charles H. Hackley had contributed $130,000, and Thomas 
Hume and Porter Hackley each $65,000. It was provided that the 
partners should give their personal attention to the business, with 
this réservation that "saîd Charles H. Hackley and Thomas Hume 
shall be at liberty to give such time and attention as may be needed 
to the business of Hackley & Hume, of which last-named firm they 
are members." Books of adcount were to be kept, and an inven- 
tory and division of profits made annually at the close of the sawing 
season. In the event of the death of any one of the partners, the 
firm was not to be dissolved, but might be continued by the surviv- 
ing partners "for a pèriod not exceedirig fîve years from said death," 
in order to wind up its affa^rs without loss. To make this provision 
effective, each of the partners, at the time the firm was formed, made 
his will, containing a similar provision. The will of Porter Hackley, 
out of the administration of which this suit arose, appointed his 
brother, Charles H. HacJfley, executor, provided for the turning of 
his interest in the firm into money in accordance with the terms of 
the articles, and bequeathed "ail money which shall be realized from 
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the conversion of my property into money as herein provided" (ob- 
viously referring to his interest in the iirm), and ail the rest and 
residue of his property, to his nièce Nellie A. Hackley, the appellant. 
Power was given the exécuter to sell and convey any of his lands or 
other property, whether held in severalty or in copartnership. 
Charles H. Hackley accepted the office of exécuter, filed an itiven- 
tory showing that Porter's property, in addition to a watch and chain, 
consisted solely of his interest in the firm, which was then worth 
about $125,000, administered the estate, turning the partnership in- 
terest into money, and paying the same, after settling the expenses 
of administration, to the legatee, or for her use, and on February 
II, 1887, upon presenting a final account of ail receipts and disburse- 
ments, indorsed as correct by the legatee, with a final receipt and 
release, was discharged by the court of probate at Muskegon from 
ail liabilities growing eut of the administration: On November 3, 
1899, more than 12 years after the discharge of the executor, the 
complainant filed her bill, in which she charged her uncle Charles H. 
Hackley and his partner, Thomas Hume, not only with fraud in wind- 
ing up the afïairs of C. H. Hackley & Co., and in administering the 
estate of Porter Hackley, but aiso with fraud in the settlement of 
other copartnerships of which Charles H. Hackley was a member, 
and of which she alleged her uncle Porter Hackley, her father, Edwin 
Hackley, and her grandfather Joseph H. Hackley, one or ail, were 
members. There were the firms of J. H. Hackley & Co., Hackley 
& Sons, Hackley & McGordon, and Hackley & Hume, which wilî 
be referred to hereafter. There are a great many charges of fraud. 
The bill is fairly choked with them. We hâve gone over them ail 
in the light of the record, but, of necessity, shall confine ourselves, 
in the opinion, to the examination of those which seem to merit dis- 
cussion. 

I. There is no testimony to sustain the charge that either the com- 
plainant or her father, Edwin, or her uncle Porter, or herself, ac- 
quired any interest in the estate of her grandfather Joseph H. Hack- 
ley, which was not fully accounted for in its administration. Joseph 
H. Hackley at the time of his death, January 8, 1874, owned a one- 
fourth interest in the firm of Hackley & Sons; the other members 
being Porter, who owned one-fourth, and Charles H., who owned 
one-half. He died leaving an estate of about $54,000. By his will 
he gave his son Edwin $200, his granddaughter Nellie, the com- 
plainant, $5,000, when she should arrive at the âge of 21 years, and 
the residue to his widow, Catherine, and his sons Charles H. and 
Porter. In 1875 Charles H. bought the shares of the widow, Cath- 
erine, and his brother Porter, in the estate. He was one of the exec- 
utors, and says he expended the greater part of Nellie's legacy for 
her support and éducation, turning over the balance to her, after her 
marriage, and about the time she became of âge. The bill (para- 
graph 5) States that the legacy was used to pay the expenses of her 
éducation. Since she received the full benefit of the only interest she 
had in her grandfather's estate, she cannot seriously expect the court 
tç» open up that estate now for the sole purpose of compelling the 
payment of her legacy a second time, especially in view of her long 
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acquiescencç, since she, became of îige, in the mode of settlement of 
her interest. 

2. The biïl contains the daim that her father, Edwin Hackley, left 
a large estate, consisting of interests in the firms of Hackley & Sons 
and Hackley & McGordqn,;Vvhich was Jiever administered, but fraud- 
ulently ^ppropriated by his brother Charles H. The proof shows 
conclusively that Edwin Hackley had no estate at the time of his 
death. Hie nevçr had any interest in the firm of Hackley & McGor- 
don. He did hâve an interest at one time in the firm of Hackley & 
Sons, but lie sold this in 1872 to his brother Charles H., went to In- 
diana, where he lost the money, and, returning to Muskegon, died 
there in 1875, penniless. His funeral expenses and board bills were 
paid by his brothers Charles H. and Porter. 

3. The charge that Porter had an interest at the time of his death 
in the firms of Hackley &- McGordon and Hackley & Hume finds no 
isupport whatever in the testimony. The firm of Hackley & Hume 
was the successor of the firm of Hackley & McGordon. Thomas 
Hume in: 1881 bought the interest of the estate of James McGordon 
in the ûr^ of Hackley & McGordon, and the firm of Hackley & 
Hume wa-s formed, in which Charles H. Hackley owned three-f ourths, 
and Thornas Hume one-fourth, interest. The only property which 
Porter owned when he died was a one-fourth interest in the firm of 
C. H. Hackley & Co. 

4. It is charged further that the inventory filed by Charles H. 
Hackley, as executor, on July l, 1885, was false and fraudulent, and 
made for the purpose of deceiving the complainant. This inventory 
stated that the property of Porter Hackley at the time of his death 
consisted exclusively, except a gold watch and chain, of his interest 
in the firm property of C. H. Hackley & Co., of which he owned one- 
fourth ; that the inventory of the firm. property was as it existed on De- 
cember 31, 1884, that beipg the date when the last firm inventory 
was made. Necessarily there were changes required because of the 
conversion in the intérim of part of this property into money. Ac- 
cording to the inventory, the executor then had in his hands, as cash 
drawn from the firm, $107,850.15, being Porter's share of the divisible 
assets, while the assets not yet reduced to cash, consisting of the 
sawmill plant and appurtenances, accounts and bills receivable, logs 
and lumber, etc., were of the value of $69,538.89. In support of the 
charge of fraud, the complainant relies upon the fact that when an 
inventory was made of the estate of James McGordon, in 1881 (Mc- 
Gordon having been a member of the firm of C. H. Hackley & Co.), 
substantially the same items of firm property were appraised at a much 
higher figure. But this dépréciation between 1881 and 1885 was the 
inévitable resuit not only of the natural wear and tear incident to 
use, but of a shrinkage in the value of ail sawmill property in that 
part of Michigan, owing to the rapid exhaustion of the local timber 
supply. The testimony whoUy fails to support the charge that there 
was any willful undervaluation of the aSsets of the firm in the inven 
tory. 

5. The articles of copartnership of C. H. Hackley & Co. provided 
that the firm might be dissolved it one of the partners should use 
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întoxicating liquors as a beverage. The testimony shows that Por- 
ter was using liquor to excess just prier to his death. Indeed, the 
record shows he died from delirium tremens, and at the house oî a 
disreputable woman with whom he was then cohabiting. Whether 
because of his intemperate habits, or by reason of the condition of the 
timber supply, it is clear that before his death the affairs of the firm 
had been placed in course of Hquidation. The last of the timber on 
the Clare county lands — the only timber land in Michigan owned by 
the firm — was eut during the winter of 1882 and 1883. On January i, 
1883, the firm had on hand over 23,000,000 feet of logs. In the 
year 1883 it manufactured into himber over 16,000,000 feet of this, 
leaving on hand January i, 1884, about 7,000,000 feet. 1,500,000 
feet of this were in the company's boom at Muskegon. The other 
5,500,000 were in the Muskegon river. By December 31, 1884, the 
firm had received almost the entire balance of the 5,500,000 feet, the 
estimated amount of logs remaining in the river at that time being 
only 50,000 feet. No new logs were acquired after the ist of Janu- 
ary, 1884 ; the firm having no timber land of its own, and purchasing 
no logs from other parties after this date. It thus appears that from 
December 31, 1883, to December 31, 1884, nearly ail the saw logs 
and lumber had been sold and converted into money. The share of 
thèse divisible funds belonging to the estate of Porter Hackley was 
$107,850.15, which was paid to his executor. 

The inventory of December 31, 1883, and trial balance of January 
I, 1884, show the condition of the firm six months before Porter 
Hackley died, and confirm the conclusion that it was then, as be- 
fore stated, in process of liquidation. The firm at that time had bills 
receivable to the amount of $124,334.67; Hackley & Hume owed it 
$87,238.42, a quick asset ; it had on deposit in the Muskegon National 
Bank $100,822.06 ; and owned logs and lumber of the value of about 
$110,000 — altogether, about $422,000 of assets readily convertible into 
cash, and it owed only $2,000. By the spring of 1886 ail the prop- 
erty of the firm had been converted into money, except the mill, 
schooner, storeroom, and small items of personal property. The 
firm had no pine lands, timber, logs, or lumber left. It became a 
question as to what should be donc with the remnants of the prop- 
erty. Threé-fourths of it was owned by Charles H. Hackley and 
Thomas Hume, who also composed the firm of Hackley & Hume, 
which had purchased and owned timber land in Michigan and else- 
where. Indeed, that firm had devoted itself especially to the pur- 
chase of timber land. Under the will of Porter Hackley, it was nec- 
essary to turn the remnants of the firm property into money, since 
the business of the concern had practically been wound up, and noth- 
ing but the plant remained. The natural purchasers of this property 
were the remaining partners. Indeed, the articles of copartnership 
provided that, upon the dissolution of the firm because of the use of 
întoxicating liquors by a member, the remaining partners should hâve 
the right to purchase the interest of the retiring partner at a value to 
be fixed by appraisers. Accordingly Charles H. Hackley explained 
to his nièce Nellie the situation ; told her that there was no timber 
belonging to the mill, that saw bills were decreasing, that sawmill 
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propert^^ was depreciating and was hazardous on account of fires, 
and tha-t hç thought it, w©ujd be Wtter for her to ; sell her interest 
in the sawmili property aod invest her money, which would prac- 
tically close the iestate. At tbat time she was in her twenty-fourth 
year, married, with pne child, not lacking intelligence, and quite 
capable of understanding business transactions. She agreèd with her 
uncle that hesn remaining interest should be sold, and he agreed to 
buy it, but, in order that there might be no question as to the fair- 
ness of the price paid, suggested that she get sojne business man of 
standing to represent her, inspect the. property, and put a valuation 
on it; and she selected Thomas Monroe, an old and experienced 
lumberman, the superintendent of the Thayer L,umber Company. 
Monroe tçstified that the çpmplainant came to him and requested him 
to act as appraiser for her.istating that she desired to sell out, and 
that her unclè Charley had said that shej must get Somebody to act 
for her in the appraisement; At the same time she gave the reasons 
why she thought it best to sell out, Monroe exaitiined the trial bal- 
ance, went through a Hst of the property, and appraised it at what he 
considered a fair cash value. Under this appraisement, $12,000 was 
the price to be paid for Nellie's interest. Deeds and a bill of sale to 
carry out the' agreement were executed by Nellie in Chicago. Her 
uncle Charley was not there at the time. The deeds and bill of sale 
were sent to Benjamin F. Deniing, who read them over to her. 
There is no doubt she understood perfectly what she was doing. 
Mrs. Lee, a friend of hers, in Chicago with her, testifted that Nellie 
told her what she was going to do* and gave the reasons. 

The overwhejming weight, iof the testimony was to the effect that 
the appraisement made by Thojnas Monroe, and the price paid by 
Charles H. Hackley, was ail, if not more than, the property was 
worth. Seven witnesses-rrthe leading sawmill men of Muskegon — 
were put on the stand, and confirmed the fairness of the appraise- 
ment, giving priées paid at other sales of similar property about that 
time in support of their views. The purchase priCe of $12,000 was 
paid to Charles lï. Hackley, executor, and acçounted for by him 
in his final account. The bénéficiai interest having thus been con- 
veyed to Charles H. Hackley by his nièce, the sole legatee, in order 
to perfect the légal title Charles H. Hackley, as executor, conveyed 
the property by two deeds and a bill of sale to Thomas Hume, who 
conveyed it back to Charles H. Hackley. The considération recited 
in thèse instruments wa§ the s^me as that in the deeds and bill of 
sale from Nellie to Charles H. Hackley; but it was only nominal, 
there being in f act no considération paid as between C. H. Hackley 
and Thomas Hume. 

If Charles H. Hackley, acting as executor, had sold the property 
of his nièce to Thomas Hume, and Hume afterwards reconveyed it 
to him, without the knowledgp or approval of his nièce, and for the 
purpose of acquiring the property for less money than it was worth, 
a case would be presented for the application of the rule laid down 
in Michoud v. Girod, 4 How. 503, 11 L. Ed. 1076. A person cannot 
purchase legally on his own account that which his duty or trust 
requires him to sell for another, nor purchase on account of another' 
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that which he sells on his own accoutit. But that is not thîs case. 
Charles H. Hackley did not purchase as an individual, "per interposi- 
tam personam," what he sold as executor. The arrangement for the 
purchase was made with his nièce. The matter was fuUy explained 
to her. In order that he might not be placed in the inconsistent po- 
sitions of being at the same time seller and buyer, where his duty 
as executor would clash with his interest as an individual, he re- 
quested his nièce to sélect a business man of expérience to represent 
her and appraise the property which she was willing to sell and he 
to buy. This she did, and a fair valuation was placed upon the prop- 
erty, as the testimony shows. She voluntarily executed deeds to 
carry eut the agreement, and, in view of the time which has elapsed 
since the transaction was closed, we are of the opinion that the doc- 
trine of Hammond v. Hopkins, 1^43 U. S. 224, 12 Sup. Ct. 418, 36 L. 
Ed. 134, may properly be applied. The purchase was not absolutely 
void, but at the most voidable. If attacked within a reasonable time, 
it could hâve been set aside upon proof that the executor had fraudu- 
lently used his position of trust and confidence to take undue ad- 
vantage of his nièce by securing her property at less than it was 
fairly worth. But because a transaction may be set aside upon proof, 
it does not follow that it will be set aside without proof. There is no 
proof in this record to sustain the charge of fraud and undue ad- 
vantage. The fairness of the transaction is confirmed not only by the 
complainant's approval at the time, but by her long acquiescence since. 

6. During the administration of the estate, the complainant prose- 
cuted a suit for divorce, involving the custody of her child. A decree 
was granted in January, 1887 ; and at this time, acting upon the ad- 
vice of her attorneys, she executed two trust deeds to her uncle 
Charles H-. .Hackley — one for $50,000 for her own benefît, and the 
other for $25,000 for the benefit of her child. She charges that the 
défendant and his attorneys induced her to make thèse deeds. The 
testimony shows that it was her attorneys who suggested it, for the 
purpose of placing the property beyond the possible reach of her di- 
vorced husband, and to secure her and her child a compétence, what- 
ever might happen. The advice was good. Subséquent events hâve 
confirmed its wisdom. The proof shows she was a woman of ex- 
travagant habits. She has been married a number of times since her 
first divorce, and, if she is to be believed, some of her marriages hâve 
been expensive épisodes. At any rate, she has spent or lost about ail 
the money she has been free to handle. It is fortunate for her and 
her child that the amounts covered by thèse trust deeds were placed 
beyond her control. 

7. Another ground of complaint is the executor's charge of $10,000 
for extraordinary services. It appears that during the administration 
of the estate the executor was not only required, in addition to his 
other duties, to prosecute the divorce suit of the complainant, but to 
défend the estate against the claim of a notorious woman with whom 
Porter Hackley had been living, and at whose house he died. This 
woman claimed to be his common-law wife. " Expensive Htigation 
ensued, requiring unusual care and attention on the part of the exec- 
utor. The claim was fînally defeated. After thèse tnatters were 
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cleared up, there was an arrangement between the exécuter and his 
nièce t>y which he was to be allowed $10,000 for his services as exec- 
utor, upon the understanding thatone-half of this amount was to be 
donated to Mrs. Buck, a relative who had received nothing under 
Porter'» will. This arrangement was carried eut. Mr. Hackley on 
Septeinber 18, 1886, sent, Mrs. Buck a certificate of deposit for $5,000, 
with a note requesting her to accept the same as a "gift from Helen 
A. Davies, and myself, Co aid in taking care of yourself and family." 
Testimony was introduced tending to show that the services the 
exécuter rendered were reasonably wortli $10,000. It is not neces- 
sary, however, to discuss this. We prefer to place our refusai to dis- 
turb the allowance upon the ground that the arrangement, after being 
fully presented to the complainant, not only had her sanction at the 
time, but was afterwards ratified by her approval of the final account 
of the executor, in which the allowance was set forth as one of the 
items of disbursement. 

8. The final account of the executor was presented to the court of 
probate on February 11, 1887. On that day Charles H. Hackley paid 
the complainant the sum of $14,081.67, being the balance due her. 
She examined the itemized statement of receipts and'disbursements, 
and executed the following receipt and release, which was indorsed 
upon it : 

"The foregolng account of Charles H. Hackley, executor of the last wlll and 
testament of Porter Hackley, deeeased, Is correct and I hereby approve and 
ratify the same In ail respects. And I hereby admit the payment to me on 
this day by said executor, of the sum of fourteen thousand eighty-one and 
^''/lon dollars ($14,081.67), being the final balance due me from sald executor, 
on account of my interest In sald estate, as sole legatee thereof. 

"And I , hereby release and discharge said executor, from ail claim and 
demand of every kind and nature which I hâve or may claim to bave 
against him, by reason of or on account of his administration of sald estate. 

"Datéd Muskegon, Mlch., February 11, 1887. 

"[Signed] Helen A. Davies." 

Orrin Whitney, then the judge of probate of Muskegon county, 
testified that on that day, Mr. Hackley and Mrs. Davies came in with 
the statement that the estate had been administered. 

"Q. "Was tbj^s In -writlng? A. Yes, sir; and that he had pald ail the 
debts and settied everything satlsfactorily; pald her what belonged to her — 
what was eoming to her; and she expressed herself as perfectly satisfied, 
and llkewise made affldavit to that effect." 

The following is the afifidavit referred to : 

•'State of Michlgan, County of Muskegon — ss: 

"Probate Court of Said County. 

"In the Matter of the Estate of Porter Hackley, Deeeased. 

"To Hon. Orrin Whitney, Judge of Probate Court for Said County. Tour 
petitloners, Charles H. Hackley and Helen A. uavies, both of the city of Mus- 
kegon, in said cpunty, respectiviely represent as foUows: That your petitioner 
Charles H. Hackley is the executor of the last will and testament of said 
Porter Hackley, deeeased, and your petitioner Helen A. Davies is the sole 
legatee under sald wilj (she being the same person who is named in said 
will as Nellle A. Hackley); that said executor ha& administered ail the estate 
of said deeeased which has come to his possession or knowledge, and bas 
paid ail the debts and claims allowed against said estate, and the expeuses 
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of administration, and bas pald to said Helen A. Davies ail the resldue of 
said estate. And sald Helen A. Davies says that she hereby acknowledges 
the payment in full to her of ail moneys and interest in sald estate to which 
she is entitled, and she hereby releases and discharges said exécuter from ail 
claims, demands, and Indebtedness which she haa or can bave against him as 
such exécuter, or by reason of anything which he has done or omitted to do 
in the exécution of sald will. And your petitioners pray that said estate œay 
be closed, and sald executor discharged and acquitted from the f urther admin- 
istration thereof, and that bis bond as executor may be canceled, and that 
your petitioners may bave such other relief in the premises as they may 
appear entitled to. And your petitioners will ever pray," etc. 

"[Signed] Charles H. Hackley, Executor. 

"Helen A. Davies." 
(Vérification.) 

The final account presented to the court was not filed. It was re- 
tained by the executor (being open to her inspection at any time), and 
was produced in évidence. Obviously the paper was of more im- 
portance to him than to any one else. As was stated in Loomis v. 
Armstrong, 63 Mich. 355, 363, 29 N. W. 867, 871 : 

"If the estate has been properly administered, and the proeeeds disposed of 
aceording to lavr, it is of little conséquence to those who hâve received them 
whether the évidence of that fact is perpetuated by a decree in the probate 
court or not, vyhile the final settlement and decree is really the administrator's 
best protection against the claim of heirs as in this case is now made." 

A review of the whole testimony has failed to satisfy us that either 
of the défendants was ever actuated by fraudulent motives in their 
deahngs with the complainant. We think they intended to, and did, 
treat her fairly in their business transactions. There was testimony 
to the effect that when the articles of copartnership were executed, and 
Porter notified that he must malce a will, he ofïered to leave his prop- 
erty to his brother Charles H., but Charles declined to take it, and 
suggested that it be left to their nièce Nellie, as he had enough of his 
own. We are inclined to believe that the complainant owed her 
legacy to her uncle's suggestion, and that, as executor, he did what 
he could to handle it to her best advantage. 

The decree oî the Circuit Court is accordingly affirmed. 



BAKER V. KAISER et a!. 
(Circuit Court of Appeals, Eighth Circuit. November 27, 1903.) 

No. 1,905. 

1, Appeal— Qbounds ov Apfirmanck— Questions not Raised Below. 

While a judgment may be affirmed upon a ground other than that 
which Influenced the trial court, the gênerai rule is that a theory of a case 
or an assumption of fact adopted by a triai court with the acquiescence 
of the parties will be followed by an appelïate court to which the cause 
is taken; and such rule will be applled where the ground relied on in 
the appelïate court to support a judgment otherwise erroneous involves 
a question of fact not fuUy developed at the trial, to which the atten- 
tion of neither the trial court nor opposlng counsel was called. 

S. Bame. 

Where the only question controverted on the trial of an action of eject- 
ment was the validity of a tax deed under which défendants claimed. 
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whicb wasisustalnea by the court (the sufflciency of plaîiittfC's tltle, éx- 
cept for suph deed, belng assumed), an appellate court wlU not afflrm the 
judgment où the ground (asserted in that court for the firat time) that 
an abstract of title Introduced In évidence by stipulation to prove plain- 
tiff's tltlçifailed to show that a trustée had power to exécute one of the 
deeds tbrough whlch plaintiff clalined; the question being one which 
could have been deflnitely determined if it had been ralsed in the trial 
court : 

8. Statutes— PowkbS 01" Législature at Spécial Session— Limitation by 
GovERNoR's Proclamation. 

Under the Constitution of Colorado, which provides that in the calling 
of spécial Sessions of the General Assembly the Governor shall indlcate 
the subjects of législation tb be dealt with, and that the business of any 
such session shall be conflned to the matters specifleally mentloned in 
the proclamation, vyhere one of the subjects named in a proclamation 
Vf as, "ToprOvide toTcduce the penaltles and interest on delinquent taxes 
to one half the présent rates," the Législature was authçrjzed to legislate 
on the gênerai subject of réduction, the extent of such réduction being 
a matter Vithin its discretibn; and the fact that the réduction made was 
not exactly that recommended did not render the statute uiiconstitutlonal. 

4 SaME— CONSTITCTIONALITY — TiTLE OP ACT. 

Under Const. Oolo. art. 5, § 21, providlng that "no bill except gênerai 
appropriation bills shall be passed containing more than one subject, 
which shall be clearly expressed In its title," as construed by the Su- 
prême Court of the state, an act entitled "An act concerning penalties 
and interest on delinquent taxes and providing for the manner of adver- 
tising and coUecting the same, and repealing ail acts in conflict there- 
with" is not tinconstitutional; the vyords added to those stating the gên- 
erai subject of the act being germane to such subject, and properly sub- 
divisions thereunder. 

6. Tax Sale— Statote Governing — Uepeal oe Pktor A-Cts. 

Act Colo. March 3, 1894 (Sess. Laws 1894, p. 45), relating to penalties 
aud interest on delinquent taxes, and repealing ail laws in conflict there- 
with, superseded ail prlor législation flxlng the amount of such penalties 
and interest, and governs as to the amount which could lawfuUy be in- 
eluded in tax sales made ^fter it wfent Into efEect. 

6. Bame—Valîditt— Sale FOB' 'Excessive Amount. 

A sale of land for tàieè for 60 cents more than the amount lawfuUy 
due, where the total amqtot was only $12.03, was for an excess which 
was reiatively appréciable, and yitiated the sale. 

In Errorto the Circuit Court bf the United States for the District 
of Colorado. 

Henry T. Rogers (L. M. Cuthbert, D. B. Ellis, and Pierpont Ful- 
1er, on the brief), for pl$i,ntifiE in error. 

Horace N> H^awkins (Thomas M. Patterson and Edmund F. Rich- 
ardson, on the brief), for défendants in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges. and 
HOOKi District Judge. , 

HOOK, District Jud^e. This was an action in ejectment, brought 
by George F. Baker agâinst Amandus Kaiser, Frederica, Kaiser, and 
Mrs. W. P. Harlow,;to, recoyer the possession of a quarter section 
of land in Park county, Colo., the trial of which in the Circuit Court 
resulted in a judgment in favor ôf the défendants. The cause cornes 
to this court by wfit of error. Baker's chain of title originated in a 
patent from the Unitçd States. The défendants reHed upon a tax 
deed from the treasurer of Park county based upon a tax sale made 
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December ig, 1894, for the delinquent taxes of the year 1893. Un- 
der the terms of a stipulation between the parties, use was made in 
the proof of Baker's title of an officiai abstract of title which merely 
contained brieî descriptive recitations of the various recorded con- 
veyances afïecting the land; that is to say, of the pertinent dates, 
the names of the grantors and grantees, and the character of the 
instruments. The stipulation authorized the introduction in évi- 
dence of the abstract "as proof of the due exécution, delivery, and 
record of the respective instruments" shown thereon, reserving to 
either party the right to ofïer any of the original instruments, or 
certified copies thereof. In this court, and for the fîrst time> the de- 
fendants raise a question concerning the strength of the plaintiff's 
title as shown by the record. At the trial below the entire ' contro- 
versy centered about the validity of the tax deed, and no suggestion 
of any character was made, either in gênerai or spécifie terms, that 
the abstract did not show, aside from the tax deed, a perfect title in 
Baker. It appears on the abstract that at one time Lillian C. Chrys- 
ler, who, it is conceded, was then the owner of the land in fee simple, 
made a "deed of trust" to Adam Hall, and afterwards Hall, as trus- 
tée, conveyed by trustee's deed to Emma Andrews, who in turn con- 
veyed by warranty deed to Baker. A few days later Baker's title 
was re-enforced, if re-enforcement was necessary, by a quitclaim deed 
from Lillian C. Chrysler. The défendants now claim that no proof 
was made of the powers of Hall as trustée under the deed of trust, 
the deed itself not having been received in évidence, and that in the 
absence of such proof this court should indulge in the inference that 
the conditions of the trust precluded a lawful conveyance by him; 
that Lillian C. Chrysler parted with her title by the conveyance in 
trust to Hall, and therefore her quitclaim to Baker availed the latter 
nothing; and that consequently, as Baker must recover, if at ail, 
upon the strength of his own title, and as thèse necessary links there- 
in are fatally defective for the reasons mentioned, the judgment of 
the Circuit Court should be affirmed. 

It is true that a judgTnent may be affirmed upon a ground other 
than that which influenced the trial court. As this court said in 
Smiley v. Barker, 83 Fed. 684, 687, 28 C. C. A. 9, a just judgment 
which is warranted by the record and the facts will not be overthrown 
because it was based on the wrong reason. But the gênerai rule is 
that a theory of a case or an assumption of fact adopted by a trial 
court with the, acquiescence of the parties will be followed by an ap- 
pellate court to which the cause is taken. Railroad Co. v. Estill, 147 
U. S. 591, 13 Sup. Ct. 444, 37 L. Ed. 292; Smith v. Spaulding, 40 
Neb. 339, 58 N. W. 952; Moquist v. Chapel, 62 Minn. 258, 64 N. 
W. 567; Southern Ins. Co. v. Hastings, 64 Ark. 253, 41 S. W. 1093. 
In Wines v. New York, 70 N. Y. 613, it was held that, when a fact 
is assumed at the trial to exist, its existence will be assumed on ap- 
peal, even though it is put in issue by the pleadings. Appellate courts 
are especially careful to prevent injustice resulting from the affirm- 
ance of a judgment upon a ground not presented to the trial court, 
and which might hâve been overthrown by additional évidence, had 
attention been directed to it. In Woodward v. Boston Lasting Ma- 
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chine Co., 63 Fed. 609, il C, C. A. 353, the affirmance which the 
Circuit Court of Appeals felt impelled to order on a ground not no- 
ticed below by either the court or' tounsel was qualified by granting 
leave to the appellant to présent an application tothe trial court 
for permission to file a biîl of revièw, or to adopt othèr appropriate 
proceeding for his protection. The doctrine announced in Smiley v. 
Barker, supra, is not applied wbere the ground relied upon in the ap- 
pellate court to support a judgriiënt otherwise erroneous involves a 
question of fact not fully developed at the trial, to which attention 
of neither the trial court nor oppôsing counsel was Called, and where 
the Upholding of the judgment woUld probably resuit in à miscarriage 
of justice. In the case before us the judgment in favor of the de- 
fendants was grounded by the Circuit Court solely upon a finding that 
their tax deed was valid, and it was assumed by that court and by 
cpunsel that, except for the tax deed, Baker had sufficient title to 
justify his claim to the right of possesision. The truth as to the 
power or want of power of the trustée to convey was readily ac- 
cessible, and, if the objection now advancèd had been made at the 
trial, it could hâve been ascertained by a mère inspection of the deed 
itself. For thèse reasoris, it is unnecessary to détermine whether 
power in Hall, as trustée, to convey the land, may or may not be in- 
ferred from the facts appearing in the record before us. 

Many objections are urged against the validity of the défendants' 
tax deed, but, in our view of the case, it is necessary to cûnsider but 
one of them, and the questions of law connected with it. It is claimed 
by Baker that at the tax sale in December, 1894, the land in contro-- 
versy was sold for more than the lawful amount of taxes, interest, 
and penalties, and that therefore the deed based on the sale is void. 
Various computations of the interest accruing on the unpaid taxes up 
to the time of the tax sale hâve been suggested, but, giving to the 
défendants the benefit of ail reasonable claims in this connection, 
the question is then reduced, in its last analysis, to an ascertainment 
of the amount of penalty that could hâve been imposed under the 
law. Prior to March 3, 1894, the law provided for the imposition of 
a penalty of 10 per centum upon the amount of taxes due on prop- 
erty going to tax sale. If this rule, which seems to hâve been fol- 
lowed by the county treasurer, obtained at the time of the tax sale, 
in December, 1894, the sale was not made for an excessive amount. 
If it did not so obtain, the tax sale is subject to the criticism made by 
Baker. The Législature of Colorado passed an act entitled: 

"An act concerning penalties and interest on delinquent taxes and provid- 
îng for the manner of advertlsing and collecting the same, and repealing ail 
acte in conflict therewlth." " 

It took efïect March 3, 1894. Sess. Laws 1894, p. 45. It provided 
for the addition to the amount of delinquent taxes of a penalty of 40 
cents for each tract of land which went to tax sale. In the absence 
of some reason inhering in the act itself, it is apparent that it ap- 
plied to the tax sale of 1894, and furnished the rule for observance in 
the imposition of penalties. As 10 per centum of the amount of de- 
linquent taxes upon the land in controversy was three times the pea- 
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alty authorized by thîs act, the importance of determining the lawful 
rule is at once manifest. 

The défendants claim that the act is unconstitutional, and also that, 
even if it is valid, the prior làw fixing the rate of penalty was not 
repealed. The Constitution of the state of Colorado provides that 
in the calling of spécial sessions of the General Assembly the Gov- 
ernor shall indicate the subjects of législation to be dealt with, and 
that the business of any such session shall be confined to the matters 
specifiically mentioned in the proclamation. The act under consid-- 
eration was passed at the spécial session of 1894. Among the va- 
rious matters specifîed in the proclamation of the Governor was the 
following : "To provide to reduce the penalties and interest on de- 
linquent taxes to one half the présent rates." In this particular it is 
claimed that inasmuch as the prior law provided for a penalty of 10 
per centum upon the amOlint of the delinquent tax, and the réduction 
was to 40 cents per tract of land, the limit prescribed by the call oi 
the Governor was disregarded, and that therefore the act is uncon- 
stitutional. The Suprême Court of Colorado, upon a precisely simi- 
lar attack upon a law passed at the same session, said ; 

"Législative judgment and discrétion as to the transaction of the business 
specially named are certalnly not inhiblted at spécial sessions. The Législa- 
ture cannot go beyond the limlts of the business specially named in the proc- 
l,")matlon, nor can it legislate upon business not named in the proclamation; 
but within the llmits of such business it may act freely, in whole or in part, 
or not at ail, as may be deemed expédient, according to its own judgment. 
The Législature must do this much, or the rlght of legislatlng by the repré- 
sentatives of a free people at a spécial session is destroyed, and ail our ideas 
of such rlght are rendered obsolète." In re Governor's Proclamation, 19 Oolo. 
S33, 35 Pac. 530. 

And in another case touching the validity of the act we are con- 

sidering, the same court said: 

"The gênerai subject submltted for législation by the executive Is the ré- 
duction of the penalties and Interest on delinquent taxes. The words follow- 
ing are to be treated as advisory merely. The subject havlng been partieu- 
larly designated In the call, the extent to which législation shall extend Is 
primarily for législative, and not for executive, détermination." In re Amend- 
ments of Législative Bills, 19 Oolo. 356, 35 Pac. 917. 

This interprétation by the Suprême Court of Colorado of provi- 
sions of the Constitution of the state was given in answer to ques- 
tions propounded by the House of Représentatives while the act was 
in process of législative formulation, and such interprétation by the 
highest court of the state is binding upon this court. Moreover, it is, 
in our opinion, wholly consonant with good reason. 

It is also contended that the act contravenes section 21 of article 
5 of the Colorado Constitution, which provides that: 

"No blll except gênerai appropriation bills shall be passed contalning more 
tban one subject which shall be clearly expressed in Its tltle; but if any sub- 
ject shall be embraced In any act which shall not be expressed In the tltle 
Buch act shall be void only as to so much thereof as shall not be se expressed." 

Such provisions should receive a fair and reasonable interprétation, 
not one that is narrow or technical. Their purpose is to prevent sur- 
prise and déception of the public and of the Législature itself by the 
126 F.— 21 
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iuclusipç., ofasubject in the body of an açt under, a mi3jeadiag; tjtle, 
and alSb to''^'f-event thè evils ôî omnibus' legislatipn bytfie union in 
one act qf dissimilar and incorigrupus matters, having no necessary 
connection or' jproper relation, It Is true that the title of thé act under 
cônsidèraltiBft niight iiavé''been'âbl)réviated by making it more gén- 
éral, but it is nevertheleès clear tHat, in substance and effect; it ex- 
presses but one gênerai subjeçtj arii^ it is the rule, particularly. in 
CoIpràHô, that the addition to the title of an act'orsubdivisions of'the 
général sûbject thereof dbeStlbt yîtiate the wholç title. Canal Co. v. 
Bright, 8'Co1q:144, 6 Pac. ;i4?| C^^ v, Peôple, 9 Colo. 132, 10 Pac 
799; Dàliàs t. Redman, id Ç0I6. i'97, 15 P'ac. 397; Tabqr v. Com- 
mercial Nat. Bank, 62 Fed. 383, Î6' C. C. A. 429; Roberts v. Brooks, 
78 Fed. 4tï, 24 Ce. A. 158; Sbuth St. Paul v^ Lamprecht Bros. Co., 
88'Féd.'|49, 31 Ç. C. A. gSi. Tla6;provisions for advertisement and 
collectîoil arè/niànîfestly geirriiaile'tô the siibject of pehaltîes and in- 
terest ofi ''delinquent taxes, 'r'hey; are ifitended tô secure, the en^ 
forcement oî the act, and td accomplish the gênerai purpose of the 
legislatjcWi. "The act is iiot subjèct to the criticisms made, whether 
tested iri tbë light of eitlier one or both of the constitutional limita- 
tions referred to. 

It is also 'claimed by the défendants that the prior law upOn the 
subject of penalties was hot repealed. The act purports to cover 
the entire subject of penalties, and interest on delinquent taxes, ex- 
ceptingintèrestiaccruing prior tô; the date of sale, and îts provisions 
were mànîfestly intended to stïpplânt the prior law upon that sub- 
ject. It would'be an anomàlotis rèsult if a Législature specially cori- 
vened for the express purpose, ; among othersy of reducing the pen.< 
alties and interest on delinquent taxes, should, in attempted lulfîll- 
ment of that purpose, enaçt a Ia,-vv; ,vvhich should .be, construed as im- 
posing penalties and interest in addition to thoseJormerly prevailing. 
By section 8 of the actof Marçh 3, 1894 (Sess. Laws J894, p, 48) 
âli. acts and paris of acts in çOïlÀ|(ii therewith vvere expressly repealed. 
Tèe old rate of penalty must^îve way to the new. 

The act being a valid one, and being applicable to the tax pro- 
ceedings which ripened into thé'tàx deed invÔlVéd in this case, it fol- 
lows that the land in controversy ^ipas sold for a greater sum than the 
le^l amountof taxes, interest, and penalties due at the time of the 
sale. It is true that the illégal excess is but 60 cents in a total of 
$12.03. For this reason the défendants contend that the case is ruled 
bythe maxim de minimis. Without attempting to lay down a gênerai 
ruie for thç applicatioia of the maxim to ail cases of this character, 
it is sufïicient to say that the ejtcess in question is rçlatively appré- 
ciable and important, and its présence in the proceedings destroys 
the validity of the tax deed of thie défendants. : 

The judgnjiçi^t is reversed, and the cause is remanded to the Cir- 
cuit Court, wïth instructions to grant a new trial. 
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KELLOGG V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit November 25, 1903.) 

No. 30. 

1. Mails— Frauddleïtt Use— Indictment. 

Where an Indictment for using the mails for the purpose of furtherlng 
a schéma to defraud, in violation of Eev. St. § 5480 [U. S. Comp. St. 1901, 
p. 3696], alleged that sald scheme and artifice was to be effiected by 
opening correspondence and communication witli persons sougUt to be 
defrauded by means of tlie post office establiishment of the United States, 
etc., an objection that the indictment was insufBcient for failure to al- 
lège that the use of the mails was part and parce! of the sclieme was 
not well taken. 

3. Samb— Intention— Benefit to Accused. 

In a prosecution for violating Eev. St. I 5480 [U. S. Comp. St. 1901, p. 
3696], prohibiting any person to further any scheme to defraud by open- 
ing communication with persons to be defrauded by means of the United 
States post office, the défendants intention to obtain a beneflt by the 
alleged fraud, or to couvert the money obtained thereby to bis own use, 
is not an élément of the offense. 
8. Same— Ddplicity. 

In a prosecution for using the United States mails to further a scheme 
to defraud, in violation of Rev. St. § 5480 [U. S. Comp. St. 1901, p. 3696], 
an indictment charglng that the scheme was to be effected by opening 
correspondence or communication with those persons by means of the 
post office, "and" by inciting them to open correspondence with a certain 
concern, was not objectlonable for dupliclty. 

4. Same— Evidence. 

Where a scheme to defraud was dépendent on the use of the mails for 
its success, and the évidence showed such a wholesale use of the mails 
that an intelligent mind could reach no other conclusion than that such 
use was contemplated by the persons originating the scheme from the 
beginning, the évidence was sufficlent to establish that the use of the 
mails was a parcel of the alleged scheme, though no witness testified to 
such fact directly, and it appeared that some of the communications be- 
tween the swindlers and their victims were exchanged without the use 
of the mails. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
conviction against r" _.endant for violation of section 5480, Rev. St. U. 

5. [U. S. Comp. St. 1901, p. 3696]. 

A. J. Ross, for plaintiff in error. 

Wm. Ford Upson and Ernest E. Baldwin, for the United States. 

Before LACOMBE, TOWNSEND. and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The relevant parts of the statute read 
as follows : 

"If any person having devised or Intending to devise any scheme or artifice 
to defraud, * * * to be effected by either opening or intending to open 
correspondence or communication with any person, whether résident within 

f 1. Matter relating to frauds and counterfeitlng as nonmailable, see note 
to Tlmmoiis V. United States, 30 0. O. A. 86. 
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or outslde of the United States, by means of the post office establishment of 
the United States, or by Inclting such other person or any person to open com- 
munication wlth the person so devlsing or intendlng, shall, in and for execut- 
Ing such scheme or artifice or attemptlng so to do, place or cause to be placed, 
any letter, packet, wrlting, clrcular, pamphlet, or advertisement in any post 
ofBce, branch post ofSce, or street or hôtel letter-box of the United States, to 
be sent or dellvered by the sald post office establishment, or shall take or re- 
celve any such therefrom, such person so mlsusing the post office establish- 
ment shall, upon conviction, be punlshable by a fine of not more than five 
hundred dollars and by imprlsonment for not more than elghteen months, or 
by both such punishments, at the discrétion of the court." Eev. St. § 5480 
[U. S. Comp. St. 1901, p. 8696]. 

It is apparent that the offense covered by the statute is the misuse 
of the post office. To constitute the offense the défendant must 
"use" the post office, either by sending or receiving mail matter 
therefrom. Such use must be in and for executing or attempting to 
exécute a certain scheme or artifice. Such scheme or artifice must 
be one to defraud, and also one to be effected by opening or intending 
to open correspondence, etc., as above set f orth. 

The first assignment of error raised by the défendant is that the 
two counts under which he was convicted are bad because they whoUy 
fail to allège that the use of the mails was part and parcel of the al- 
leged scheme. Various authorities are cited, which need not be dis- 
cussed ; no doubt they accurately set forth the law applicable to the 
concrète cases with which they are concerned. It will be sufficient 
to ascertain what this indictment allèges, and it will be necessary to 
examine only the first count. The indictment is constructed in the 
intricate and archaic manner which still characterizes criminal plead- 
ings. It is to be hoped that there will come a time when such docu- 
ments will be expressed in plainer and more intelligible language. 
Analysis of the first count discloses the following averments against 
the défendant: 

That "James B. Kellogg * * * [the names of other persons 
united with him in the scheme are omitted from quotation] on January 
3, 1897, * * * unlawfuUy, willfuUy, and knowingly did place 
in the post offàce of the United States, to be sent and delivered by the 
said post office establishment, a letter and packet directed to * * *, 
which letter and packet contained a * * * a book [entitledj 
'Sixth Annual Statement of Dean's Safe System.' " 

That Kellogg placed this letter and package in the post office "in 
and for executing and attempting so to do a scheme and artifice to de- 
fraud which he had devised." 

That Kellogg and others named heretofore (in this district), "and 
prior to the 3d day of January, 1897, * * * carrying on business 
under the style and corporate name of the E. S. Dean Company, as 
stockbrokers, hâd devised a scheme and artifice to defraud by inducing 
and procuring the sending and intrusting of moneys to them, under 
that style and name, by divers other persons for investment and em- 
ployment thereof in trade and commerce for the use and benefit of 
the several persons who should so send and intrust such moneys, 
which inducement and procuring were effected under and by means of 
false, fictitious, and fraudulent statements and représentations made 
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by said accused, and known to them to be thus false, fictîtîous, and 
fraudulent, relating to the past successes, présent status and condi- 
tions, and tiie prospects of the E. S. Dean Company and its under- 
takings." 

That "said schéma and artifice was to be effected by opening- cor- 
respondence and communication with those persons [i. e., the divers 
other persons whose money was to be sent] by means of the post 
office establishment of the United States, and by inciting them to open 
correspondence with the said E. S. Dean Company by means of saicf 
post office estabHshment.'' 

The count sets forth copions excerpts from the book, and avers that 
they were false, and known to be false when made. 

The second count contains an averment, in the same words used in 
the fîrst count, that the "said scheme and artifice was to be effected 
by opening correspondence and communication with those persons 
by means of the post office establishment of the United States," etc. 

From this analysis of the indictment it will be apparent that this 
first assignment of error is whoUy without merit, and requires no 
further considération. 

Défendant further contends that the fîrst count is insufficient and 
void for the additional reason that there is no allégation of an inten- 
tion on the part of the accused to convert the moneys obtained to 
their own use. In support of this contention the following cases are 
cited : U. S. v. Flemming (D. C.) i8 Fed. 907 ; U. S. v. Hoefîinger 
(D. C.) 33 Fed. 469; U. S. v. Wootten (D. C.) 29 Fed. 702; U. S. v. 
Durland (D. C.) 65 Fed. 408, affirmed in 161 U. S. 306, 16 Sup. Ct. 
508, 40 L. Ed. 709. In them are found expressions apparently sus- 
taining defendant's contention, but in none of them did the question 
hère presented arise ; the indictments in ail of them charged an in- 
tention to convert to the use of the accused, and the court was solicit- 
ons only to see that the proofs sustained the allégations. In U. S. 
V. Beach, 71 Fed. 160, the point was raised, and the District Judge 
held that "no scheme or artifice which lacks this iintent can bé within 
the prohibition of the aci." The reasoning by which this conclusion 
is reached is unpersuasive. The opinion, in the first place, enunciates 
a proposition in which we fully concur : 

"If we could solve the question upon any meaning of tbe word 'defraud,' 
It would be difficult to say that 'lucri causa' Is an élément of the offense. 
Fraud may be only an artifice to deprive another of hls right, without gain 
to the person practicing it. In the analogous cases of cheating and swlndling 
it is doubtful whether gain to the wrongdoer is an essential élément." 

The opinion next examines offenses expressly enumerated in the 
statute; e. g., the selling, etc., of counterfeit coin, the "sawdust 
swindle," the "counterfeit money fraud," etc. In thèse there is an 
élément of gain to the offender, and, on the principle of noscitur a 
sociis, the conclusion is reached that the words in the first clause, 
"any scheme or artifice to defraud," must be taken to mean any 
scheme or artifice of the gênerai character of those specified in the 
act. "The gênerai language of the act," says the opinion, "must be 
limited to such schemes and artifices as are ejusdemi generis with 
those named." The difficulty with this argument is that the concrète 
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case| jnjfintioned în the sectisn-^rç, all.of them, amendments which 
have'beep înserted subseq.uently to its passage, viz., in 1889. Act 
March 2, 1889,, c. 393, § i , ; 25 Stat. 873. In its original form if 
enumerated only "any scheme or artifice to defraud." There was 
nothing then in the section when originally passed (Act June 8, 1872, 
c- 335. §. i> 17 Stat. 323) to require a restriction of this plain language, 
and it is not to be inferred that, by the insertion of a casus omissus 
by way of amendment, Congress intended to change theittieaning of 
the words it had already employed to designate an ofïetise. Milby 
V. U. S., 120 Fed. I, 57 C. C. A. 21. Since Congress did not make 
the benefit of th,e wrqngdoer an élément, it would seera to be judicial 
législation for the courts to require such benefit to be alleged and 
proved. 

It is next contended that the first and second ço'unts are also bad 
beçause of duplicity. The language of the statute is "to be effected 
by openii^g or intending to open corresppndence * , * * with any 
persor^' by means gi, the post office * * * or by inciting such 
other perspi] Of any rperson, to open communication," etc. The in- 
dictment charges that the scheme "was to be eiïected by opening 
correspondence or communication with those persons by means of 
the post office, * *■ *, and by inciting them to open correspondence 
with said E- S. Dean Ççmpany," etc. This point was presented on de- 
murrer, and overruled; We entirely concur in the opinion then filed. 
"When the scheme is tO' be carried out by opening correspond- 
ence through the maits, almost of necessity it include;s the invitation 
and incitement to a response by cori'espondence through the mails. 
The deposit of such a letter, which thus opens correspondence and in- 
vites a reply, is certainly, only a single ofïense. The averment in the 
indictmept that the scheme to defraud was intended to be carried out 
by opening correspondence, and inpiting others to correspond in 
reply, does not import necessarily anything more than this, and> is 
therefope not subject to the objection of dupHcity." 

it is ïurther coi^tendfjd that the évidence showed that the use of the 
maiis was noi; part and parcel of the alleged scheme. This point also 
is wholly without merit". It iç true that no one testified to a formai 
déclaration by the accused and those associated with him in the 
svvindle .that they prpppsed to use the mails to carry out their scheme, 
but no such direct proof was required. The scheme testified to was 
30 dépendent upon the mails for its success, and the évidence showed 
such a;whôlesale use Pf ;thèm, that an intelligent mind could reach 
no other' conclusion than that such use was from the beginning con- 
templated by the persons who concocted the scheme. The circum- 
stance that some of the communications between the swindters and 
their victims were exchanged without the use of the mails at inter- 
views with so-called "agefits" is wholly immaterial. 

Fifially it iscontended that the trial court erred in admitting in évi- 
dence a decrée of the court of chancery in the state of New Jersey ap- 
pointing a'receiver Pf the E. S. Dean Company. The argument in 
support of this assignment of error is based entirely on the proposi- 
tiPn that one of the es sential éléments of the ofïense was the intent of 
the accused to convert the moneys receiyed by them-to their own use. 
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Since we hâve shown that this proposition îs erroneous, it is unneces- 
sary to consider the argument based upon it. We find no error in 
the trial. 
The judgment is affirmed. 



In re STRAUSS. 
(Cîrcult Court of Appeals, Second Circuit November 25, 1903.) 

Ko. 25. 

BxTBADITrON— FEDERAL COURTS— RkVIEW—HaBBAB CoRPUS. 

The power of tbe fédéral courts to interfère In Interstate extradition 
proeeedings should only be exerclsed in cases of urgency, where the error 
Is plain and the necessity for fédéral intervention obvions. 
Samb — Statotes— Offense— Affidavtt. 

Rev. St. § 5278 [U. S. Comp. St. 1901, p. 3597], provides that whenever 
the executive authority of any state demands any person as a fugitive 
from justice of any other state or territory to whieh such person has fled, 
and produces a copy of an indictment or affidavit made bef ore a magis- 
trate of any state or territory charging the person demanded vs'ith having 
committed a felony or any other crime, etc., the accused shall be ap- 
prehended. Held, that it is not necessary that extradition proeeedings 
under such statute shall be based on an Indictment, but that a verifled 
complaint or aflîdavit charging a person vrith an infamous crime is suf- 
ficient to confer jurisdiction on the Governor of the state to which the 
défendant has fled. 
Same— Affidavit— SuFPiciENCT. 

Where an Ohio statute providéd that any person who obtained of 
another anything of value by any false prêteuse, with intent to defraud, 
ghall be guilty of an offense which, if the value of the property be $35 
or more, Is punishable by imprisonment, an affldavit charging that ac- 
cused, on a particular day, in M. county, Ohio, unlawfully and falsely 
pretended to a certain watch company, with Intent to defraud it, that he 
was the owner of a dry goods store in ï., Ohio, which statement was 
false and known so to be by accused, and by means of such false state- 
ment accused obtained from the company jeweiry worth $400, sufliciently 
stated an offense, under the Ohio laws, to sustain extradition proeeed- 
ings. 
. Samb— Habbas Corpds—Scopb— Questions of Pact— Review. 

Dlsputed questions of fact cannot be reviewed on habeas corpus. 
. Samb— Fugitive from Justice. 

Proof that défendant committed a crime in Ohio, and when sought to 
be subjected to the criminal process of that state he was found in New 
York, was sulHcient to establish that he was a fugitive from justice. 
, Samb— Arrest— Habeas Corpus— Pendency of Pkoceedings— Bar. 

Where a fugitive from justice was arrested under Code Cr. Proc. N. Y. 
§§ 828-830, providing for the prelimlnary appréhension of a fugitive from 
justice, and his commitment for a period not exceeding 30 days, to enable 
réquisition to be made, the allowance of a writ of habeas corpus for the 
purpose of testing the validity of such temporary commitment by the 
magistrate was no bar to subséquent extradition proeeedings before the 
Governor, under Eev. St. § 766 [U, S. Oomp. St. 1901, p. 597], providing 
that pending the proeeedings or appeal in extradition proeeedings, and 
until final judgment therein, any proceeding against a person so im- 
prisoned or confined in any state court, or under the authority of any 
Btate, for any matter so held and determined or In process of being held 

% 5. See Exti-adition, vol. 23, Cent. Dig. § 32. 
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and aeteCmlned tinder such -wrlt of habeas corpus, shall be deemed niill 
and vold, the pcoceedings before the;magistrate and the Governor being 
entlrely dissimilar. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The appellant Is charged wlth the crime ot obtaining $400 worth of Jewelry 
at Youngstown, Ohio, by false prêteuses contrary to the laws of that state. 
He was arrested as a fugitive from justice and brought before a magistrate 
of the dty pf New York, August 11, 1902. Pending ttiehearlng the accused 
obtalned "Wrlta bf habeaa corpus from the Suprême Coutt of New York, 
whlch were subsequently dlsmlssed, and he was remanded to the city prison 
for further examlnatlon. On August 18, 1902, another city magistrate issued 
a warrant dlrectlng that the accused fortbwlth be brought before hlm. This 
was done, an examlnatlon was had and the accused was committed, pursuant 
to section 830 of the New York Code of Crlmlnal Procédure, for a period of 
30 days to enable an arrest to be made on the warrant Qf the Governor in 
extradition proceedings. The Governor of Ohlo havlng duly made réquisition, 
dated August 13, 1902, the Governor of New York, after a hearlng, at whlch 
the accused was represented by counsel, Is^ued his warrant, dated August 22, 
1902, dlrected to the police cbmmissloner of New York City, dlrectlng hlm to 
arrest the accused and dellver hlm to the duly accredited agent of Ohlo to 
be taken to thât state. The warrant récites that It has been represented by the 
Governor of Ohlo that the accused stands charged In that state of the crime 
of securlng property by false prêteuses, whlch Is a crime under the laws of 
Ohlo, and that he has fled from that state. The warrant further récites that 
the réquisition was accompànled by affldavitg and other papers, duly certlfled 
by the Governor of Ohlo to be authentlc,. çharging the accused wlth havlng 
committed the sald crime âhd wlth havlng fled from Ohlo and taken refuge 
In the state of New York. On August 22d, the same day that the Governor 
Issued Ws warrant, the United States District Court for the Southern District 
of New York allowed a wrlt of habeas corpus, returnable September 3, 1902, 
to test the valldity of the commitment by the magistrate. On the 23d of 
August the accused was arrested by the police commlssioner, by virtue of 
the Govemor's warrant, and on the same day the wrlt of habeas corpus was 
served. The attomey who represented the accused before the Governor 
swears that he Informed the Governor that ft wrlt of habeas corpus had been 
allowed by the United States District Court A second wrlt of habeas corpus, 
to test the valldity of the Govemor's warrant, was allowed by the District 
Court on August 29th, and was served on that day. After the production of 
the accused the hearlng wàs adjourned untll September 3d. The Police 
Commlssioner made return to the wrlt that he held the accused by virtue of 
the Govemor's warrant. On September 16, 1902, the District Court dis- 
charged both writs and reinanded the accused to the custody of the police 
commlssioner. In hls opinion the District Judge says: "Exactly what oc- 
curred at the hearlng before the Governor is not before me, as the return to 
the wrlt does not set forth the proceedings, but enough appears in the peti- 
tloner's papers to show that the Governor was proceeding wlth a due regard 
to the rights of the accused." The orlginals of the papers used before the 
Governor are not now before the court, but papers whlch are sworn to be 
copies by the attomey who represented the accused are set forth In the 
record. It appears that at lèast one witness was examined before the Gov- 
ernor, but no authentlc report of the testimony or the proceedings appears in 
the record. ' 

Max J. Kohler, for appellant. 
Robert S. Johnstone, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). The ques- 
tion of jurisdiction, though discussed to some extent in the briefs. 
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need not be considered, for the reason that ît was conceded at the 

argument that the District Court had full jurisdiction in the premises. 
It is also unnecessary to consider the legality of the magistrate's com- 
mitment for the reasons stated in the appellant's brief as follows : 

"The flrst commitment, tiy Magistrale Pool, is spent by its own terms, the 
30 days mentioned therein and in the New York Statute (Code Or. Proc. § 830), 
having ezpired, and the commitment being by its terms superseded by the 
Governor's warrant; accordingly, the flrst writ of habeas corpus and the com- 
mitment sought to be reviewed by it, are, it would seem, only material now. 
in connection with our claim that the Governor's warrant is illégal, null and 
void, for the reason that It was issued at a time when his hands were stayed, 
by the pendency of the first habeas corpus proceedings, by reason of the ex- 
press terms of section 766 of the Revised Statutes of the United States [U. 
S. Comp. St. 1901, p. 639]." 

The controversy must, therefore, be confined to the second writ 
allowed August sgth upon the pétition filed that day in the District 
Court, the sole question for considération being the vaHdity of the 
Governor's warrant. 

Conceding the power of the United States courts to interfère in 
interstate extradition proceedings, it is a power which should be exer^ 
cised with the utmost caution and only in cases of urgency where the 
error is plain and the necessity for fédéral intervention obvious. 
Whitten v. Tomlinson, i6o U. S. 231, 16 Sup. Ct. 297, 40 L. Ed. 406; 
Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868; Ex 
parte Brown (D. C.) 28 Fed. 653 ; In re Huse, 79 Fed. 305, 25 C. C. 
A, 7, and cases cited. 

It was only necessary, as a condition précèdent to the issuing of 
the Governor's warrant, to establish two propositions, iirst, that the 
appellant was substantially charged with crime against the laws of 
Ohio, and, second, that he was a fugitive from^ the justice of that 
state; the first is a question of law, the second is a question of fact. 
Roberts v. Reilly, 116 U. S. 80, 6 Sup. Ct. 291, 29 L. Ed. 544; Hyatt 
V. Corkran, 188 U. S. 691, 23 Sup. Ct. 456, 47 L. Ed. 657. 

The principal criticism of the papers certified to the Governor is 
that no indictment was included among them and that a verified 
complaint or affidavit before a committing magistrate of Ohio was 
insufficient to confer jurisdiction upon the Governor, for the reason 
that an accused person cannot in this manner be charged with an 
infamous crime. This contention seems to be sufficiently answered 
by the statute, which, in language as plain as it was possible for the 
lawmakers to adopt, expressly provides that the demanded person 
may be charged with crime either in an indictment "or an affidavit." 

Section 5278 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3597] is as follows : 

"Whenever the executive authority of an y state or terri tory demands any 
person as a fugitive from justice, of the executive authority of any state or 
territory, to which such person has fled, and produces a copy of an indictment 
found or an affidavit made before a magistrate of any state or territory, 
charging the person demanded with having committed treason, felony, or 
other crime," etc. 

That an indictment is the best évidence to prove that a person has 
been charged with crime is, of course, conceded, but Congress recog- 
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nizedi;the fact that exigencies frequently arise whère ît is impossible 
to procure, an indictment in time to preveiit the esCape of the offender, 
and hfirjçe provided the alternaitiye me'thod of procédure. 

If : the statutç had said that aiï indictment was an indispensable 
prerequisite in ail, cases pf treason or felony and that the use of an 
afifidavit <must. be confined solely to crimes not infamous, there would 
be force in the appellant's contention. But the statute does not so 
providé àtid the argument by which it is sought tp sustain the con- 
tention that it does, is tôaattenuated and refined to commend itself 
to the judgment of the court. , 

The case of Virginia v. Paul, 148 U. S. 107, 13 Sup. Ct. 536, 37 ly. 
Ed. 386, relied on by appellant, arose under a différent statute and has 
little application to the présent controversy. 

The précise point now urged seems never to hâve been decided or 
even consideréd, which, in view of the innumerable times the statute 
has been under review, is somevi'hat significant. 

That the charge can properly be made by affidavit appears to hâve 
been assunled and the courts hâve uniformly construed the statute 
according to its plain purpose; and intent. Thus in Ex parte Reggel, 
114 U. S. 643, 5 Sup. Ct, 1I48, 29 L. Ed. 250, the défendant w^as 
charged, by indictment it is true, vvith the same crime as the appellant — 
obtaining goods by false pretenses — and the court, at page 649, 114 
U. S., page 1152, s Sup. Çt., 29 L. Ed. 250, says : 

"Under the act of CongreSs, it became the duty of the Governor of Utah 
to cause thé arrest of Reggel, and his dellvery to the agent appolnted to re- 
cel ve him, when it.appeared: , 1. That the demand by the executive authorlty 
of Pennsylvanla was accompanied by a copy of an indictment, or affidavit 
made befoïe a tnaglstrate, charglng Reggel with havlng committed treason, 
felony, or ather crime withln that state, and certlfled as authentlc by her 
Governor. 2. That the perron demanded was a fugitive from justice." , 

See, also, Jo re White, 55 Ped. 55, 5 C. C. A. 29; Kingsbury's 
Case, 106 Mass. 223; 2 Moore oh Extradition, § 546. 

We think the papers présented' tb the Governor state an ofïense 
against the lâws' ôf Ohio. The affidavit is open to criticism irt sev- 
eral particulars, but" there can bé no doubt that it fairly informs the 
accusedbï ^he' nature df the charge against him. Technical préci- 
sion is not fequired, in a proceçdihg before a committing magistrate. 

The Ohio statute prôvides thât any person who obtains from an- 
other anythiiigol value, by â'ny false pretense, with intent to defraud 
shall be guîltydf an qffense which; if the value of the property be $35 
or more, is punishable by imprisbnment. It is only important to in- 
quire whfethér'a crime is charged under the statute as construed by 
the Ohio courts; Keritucky V^.'-Dênnison, 65 U. S. 66, 16 L. Ed., 717. 

The requisites of an indictment under the statute hâve been stated 
by the Ohio courts and we think the papers présented to thë Gov- 
ernor wefe stifiRcient 'within the rules there enunciated. Norris v. 
State, 25 phib St. 217, 18 Ami Rep. 291; Schleisinger v, State, 11 

Ohio St 669. . .1 ; :: r 

The affidavit charges that the accused did, on May 25, 1902, in 
Mahoning cqunty, Ohio, unlawfuUy and falsely prétend to the North 
American Watch Company of Mansfield, Ohio, with intent to de- 
fraud said companyi that he wàs the owner and proprietor of a drjr 
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goods store in Youngstown, Ohio, which statement was fàlse and 
known by accused to be false ; that by means of the said false state- 
ment he obtained from the watch company jewelry worth $400. This 
was sufficient under the laws of Ohio. 

A writ of habeas corpus does not enable the court granting it, or 
the appellate court, to review disputed questions of fact ; it cannot be 
used as a substitute for a writ of error. Sternaman v. Peck, 80 Fed. 
883, 26 C. C. A. 214. The court is not, therefore, at liberty to enter 
upon an investigation of the motives of the complaining witness or 
to décide what testimony the Governor should hâve received and con- 
sidered. None of thèse questions are now open for review, 

That the appellant was a fugitive from justice is manifest. To es- 
tabHsh this proposition it was only necessary to show that he com- 
mitted a crime in Ohio and when sought tO be subjected to the crim- 
inal process of that state, he was found in New York. 

There was testimony that the appellant was at Youngstown on the 
day that the false statement is alleged to bave been made by him 
and hè has not denied that he was there. The Governor had ample 
évidence to sustain the finding of fact that the appellant was a fugi- 
tive from justice and that finding is not open to review. 

The last contention of the appellant, which we deem it important 
to consider, is that the Governor's writ is void because in violation 
of section "jÇ^ of the Revised Statutes [U. S. Comp. St. 1901, p. 597], 
which is as follows : 

"Sec. 766. Pending the proceedings or appeal In the cases mentioned in the 
three preceding sections and until final judgment therein, and after final judg- 
ment of discharge, any proceeding against a person so imprisoned or confined 
or restrained of his liberty, in any state court or by or under the authority 
of any state for any matter so heard and determined, or in process of belng 
heard and determined under such writ of habeas corpus, shall be deemed null 
and void." 

As before stated the first writ of habeas corpus was allowed by 
the District Court on August 22d. It was designed to test the valid- 
ity of the temporary commitment by Magistrate Pool. It was not 
served until the 23d of August, the day after the warrant of the Gov- 
ernor had issued. It is argued that because the writ had been al- 
lowed before the warrant was signed the latter was rendered nuga- 
tory and void. 

The arrest by the magistrate was made pursuant to sections 828, 
829 and 830 of the New York Code of Criminal Procédure, which 
provide for the preliminary appréhension of a fugitive from justice 
and his commitment for a period not exceeding thirty days to enable 
réquisition to be made. It is a wise provision to prevent the escape of 
criminals pending the arrivai of extradition papers from distant 
States. 

The proceeding before the Governor was to détermine whether the 
accused should be delivered to the Ohio authorities. The proceed- 
ing before Magistrate Pool was to détermine whether stifiicient ap- 
peared to warrant the détention of the accused to await the Gover- 
nor's action^ The two proceedings were as dissimïlar as the hearings 
before a committing magistrate and before a grand jury. A dis- 
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charge b'y a magistrate does not preclude a subséquent investiga- 
tion by a grand jury and it is not contended that a discharge by 
Magistrate Pool, for any reason, would hâve prevented the Governor 
from granting the réquisition. 

If nothing heard or determined by the magistrate could act as a 
bar to the proceedihg before the Governor it is not easy to perceive 
how that proceeding can be regarded as in process of being heard and 
determined by the allowance of a writ the sole object of which was 
to test the validity of the magistrate's preliminary commitment. The 
construction contended for would; in many instances, render nuga- 
tory the extradition l^ws and would lead to the most unfortunate 
complications. If a discharge should be granted by the District 
Court in a case like the one at bar the Governor would be forever 
prevented from acting. If the hearing before the District Court 
should, for any reason, be postponed beyond the thirty day limdt the 
accused could deliberately leave the prison and the state, and the 
Governor, and ail other state officiais, woufd be powerléss to prevent 
ît. Congress could not bave intended that section 766 should be in- 
voked to produce such untoward results. The purpose of the section 
is plain; it is to, prevent the state authorities from doing an act 
which has been, or may be in a pending proceeding, declared unlaw- 
ful by the fédéral courts. Jugiro v. Brush, 140 Ù. S. 291, 295, 11 
Sup. Ct. 770, 35 L. Ed. 510; McKane v. Durston, 153 U. S. 684, 
14 Sup. Ct. 913, 38 L. Ed. 867. 

No court, so far as we hâve been able to investigate, has extended 
the provisions of the section so as to render nugatory the action of 
the executive authorityiof a state in circumstances similar to those 
disclosed by this recdi-d. 

We are of the opinion that the authority of the Governor to order 
the extradition of the accused was not in process of being heard and 
determined under the first writ of habeas corpus allowed by the Dis- 
trict Court. 

The order is affirmed. 
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(Circuit Court of Appeals, Fourth Circuit November 5, 1903.) 

N0.494. 

CôLiiisiOH— SifEAHBB ASD BaSSHi— Nkglioekce— Navioation bt Tua. 

A tug entering the harbor of Norfolk In the evening, wlth four barges 
in tow, took the left-hand slde of the chahnel, and when opposite a pler 
detached the flrst bajrjge, and allowed It to proceed by Its momentum 
toward the shore, across thé course of an outgolng steamer, wlth which 
It came into collision. The tug gave no signal prlor to casting ofC the 
barge, but at abont that tlme crossed the signal of one whlstle from the 
approachlng steamer,, ffeîd, that In attemptlng such maneuvèr wlthout 
a clear understanding wlth other vessels ahe was négligent and In fault 
for lie collision. 

Bamb. ■ ■ 

A barge wlthout motive power, which Was cast oft by a tug and 
•heered toward a Pl@r £«r aucboragei ,was not in fault for a collision 
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wlth a passing steamer; It belng the duty of the tug to détermine the 
place and time for the maneuver, and whether the way was clear, and 
whether proper signais to approaching vessels had been glven. 

8. Samb— Ddtt of Steamer Meeting Tug with Tow. 

While it is the duty of a steamer havlng full control of her own moye- 
ments to keep out of the way of a tug Incumbered with tows, she Is 
not bound to anticipate négligent maneuvers on the part of the tug or a 
violation of the rules of navigation. 

4. Same— Evidence Considerkd. 

A steamer on leaving her dock in the evening, taking the rlght-hand 
side of the channel, near the shore, savc the lights of a tug and four tows 
coming up the channel in a line, one or two points ofE her port bow. She 
gave a signal of one whistle, whlch was answered by a cross-signal by 
the tug, which at the same time cast ofC one of her tows, and sheered it 
toward the shore, and it came into collision with the steamer. The 
steamer had proeeeded but three or four lengths from her pier, and had 
already stopped and reversed on account of anchored vessels ahead, and 
was moving backward at the time of collision. Beld, that she was not 
bound to anticipate the action of the tug in casting off the tow, and was 
not in fault for the collision, it appearing that she had a compétent and 
vigilant lookout, and in the absence of évidence showing that she should 
hâve seen the approaching tow before she did, or that her speed was at 
any time excessive. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk. In Admiralty. 
For opinion below, see 114 Fed. 214. 

Robert M. Hughes, for the Alabama. 

James E. Heath, Jr., for the Curtin. 

Edward R. Baird, Jr., for the C. C. Mcllwaine. 

Before SIMONTON, Circuit Judge, and MORRIS and KELLER, 
District Judges. 

MORRIS, District Judge. This is a libel for collision fîled by the 
owner of the barge C. C. Mcllwaine against the steamer Alabama and 
the steam tug Curtin for damages to the barge, which, while in tow 
of the steam tug, was struck on her starboard bow about 10 feet aft 
of her stem in a collision with the steamer Alabama. The owner of 
the barge proeeeded against both the steam tug and the steamer, 
alleging that both were in fault. The District Court so held, and de- 
creed that the damages be paid in equal parts by the owners of the 
steam tug and the steamer. From that decree the owners of both the 
steam tug and the steamer hâve appealed. 

The collision occurred in the harbor of Norfolk after dark, between 
6 and 7 o'clock in the evening of January 16, 1901. The steam tug 
Curtin had brought a tow of four barges loaded with coal down the 
Chesapeake Bay from Chesapeake City, Md., into Norfolk Harbor. 
The Mcllwaine was the barge next to the tug, and it was designed 
to eut her out of the tow, and let her sheer to the eastward and 
anchor in the harbor opposite the pier of the Nottingham & Wrenn 
Company, to which the barge with her cargo of coal was consigned, 
the tug intending to take the remaining barges further up in the 
harbor. When the tug had her tow opposite to Pinner''s Point, some 
distance below the Nottingham & Wrenn Pier, the tug shortened the 
hawser of the barge Mcllwaine, and it was agreed between her master 
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and the master pf ,thç tue that at a convenient point near the Notting- 
ham & Wrenn Pi€r, theoarge should be cast ofï and be permitted to 
sheer to tbe eastwàfd to an anchorage. Accordingly, when the tug 
reached a point abput opposite the wharf, she stopped her engines, 
and directeJd the ba^rg^iè to cast ofï the hawser and starbôard her helm. 
Thé barge; did asdirected, and slieered across the channel to the east- 
ward, with the resuit that she came into collision with the Alabama. 

The Alabama, a large passenger steamer over 300 feet in length 
and 54 fëpt bëàm, fully manned with a lookout stâtioned forward, a 
quarteripàstêf at the -wçheel, and the master and second mate both in 
the pilot house, had just started from her wharf, which is about one- 
third of a mile above the Nottingham & Wrenn Pier, for her night trip 
up the Çhesapeake Bay to Baltirnore. The testiraony of those in 
chargé çjf her is that when the Alabama had cleared her wharf her 
lookout reported and they ail saw a tug and her tow from one to two 
points' on the Alabama's port bô\^ showing their red lights ail in a 
Une; that the master ôf'tHe Alabama ordered her wlieel to port, and 
blew one whistle, and,observing spme lights of anchored vessels on 
his starbôard bow, lying near Nottingham & Wrenn's Wharf, he 
turned the steamer's searchlight pn them, and finding that they were 
swinging vvîth their b&ws pointing westwardly açross the channel, 
and obstructing the eastward side of the channel, he ordered his en- 
gines reversed. Then, turning thé searchlight to tlie port, he saw the 
barge sheering away from. the tug, and diagonally across the channel, 
heading northwardly, pointing for the steamer's forward gangway, 
and about two of thé barge's lengths ofï. The barge forged ahead, 
and the blufif: of her starbôard bow came in contact with the steam- 
er's port side, but, as the steamer had begun moving astern, the barge 
slid forward on the steamer and across her bow, and continued to- 
wards the eastern side of the channel. 

The master of the steamer and other witnesses testified that it was 
after hé and they, with the aid of the steamer's searchUght, had made 
out that the barge was adrift, that the tug blew him a signal of two 
whistles. At the time when the Alabama blew her signal of one 
whistle the tug's master and mate had left the tug's pilot house and 
gone aft to attend to the icutting. out of the barge, and had sent the 
tug's cook to act as. lookout andirtake charge of the pilot house. 
The cook, hearing the Alabama's signal of one whistle, leaned out of 
the pilot house door, and, calHng oùt to the master who was at the 
stern, reported the signal to hiro. The master directed him to blow 
in reply a signal of two whistles, and paid no further attention to the 
steamer or her signal. 

There can be no doubt that the tug attempted a hazardous ma- 
neuver in cutting out one of the barges of her long tow after dark in 
the channel of a harbor where there were a number of steamers 
starting on their night trips, and it is évident that those in charge of 
her conducted the business improperly and carelessly, in that they 
had no lookout, and placed an incompétent man in the pilot house in 
charge of the wheel,'and turned the barge adrift to forge across the 
channel without giving ai danger signal to the approaching steamer. 

The Alabama, as s^n as she was clear of her wharf, gave a signal 
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of one whistle, îndicating that she was goîng to keep to the side of 
the channel on her starboard hand. This was her proper course, un- 
less there was apparent to her master something that indicated that 
it was improper. The master and ail who were on the Alabama, who 
were in a position to see, testify that they saw the red lights of the 
tug and ail four of the barges in her tow, ofif the Alabama's port bow. 
With the master of the Alabama, the lookout, the quartermaster, and 
the second mate ail observing the tow, and ail testifying most posi- 
tively that they ail saw the red lights oflf the Alabama's port bow, it 
must be accepted as proven that they did see what they hâve sworn to, 
and it is confirmed by the order then given by the master to port the 
wheel, and by his blowing a signal of one whistle. It is highly im- 
probable, if the green lights of the tug and the barges had been visible, 
indicating that the tug and barges were heading for the eastern side 
of the channel, that the experienced master of the Alabama would 
hâve ported his wheel and run directly into such obvious danger. 
The witnesses from on board the Alabama testify also that their 
steamer was well over on the eastern side of the center of the chan- 
nel, and this is supported by the acts of the master with regard to 
the schooners anchored on that side of the river. The master testi- 
fies that after giving the signal of one whistle, and ordering the 
wheel to port, he saw the anchor lights of some vessels ahead, and he 
ordered his engines stopped, and had the searchlight turned on them, 
that he might détermine just how they lay, and he then discovered one 
schooner rather far eut in the channel, with her jibboom pointing 
across it, and he then reversed his engines, and just then, the search- 
light having been turned across his port bow, he saw the barge close 
at hand on his port side, and forging ahead under a starboard helm 
towards the bow of the steamer. Just as the searchlight disclosed 
the barge the tug blew her signal of two whistles. 

The faults of the tug are évident. She should not hâve stopped 
her long tow in the channel, and attempted to eut out one of the 
barges, and sheer it across the channel in the face of the outcoming 
steamer, without the greatest care and précaution. She should, be- 
fore she cast ofif the barge, hâve had a clear understanding by ex- 
change of signais with the steamer. Instead of giving a cross-signal 
of two whistles in answer to the steamer's signal ôf one whistle, she 
should hâve given danger signais as a warning to the steamer that 
her situation did not permit her and her tow to pass port to port. The 
tug should not hâve been left without a lookout and without a compé- 
tent pilot in the wheel house. The absence of any compétent navi- 
gator in the wheel house at such a time, when skill and promptness 
were very necessary, should, of itself, lead the court to résolve doubt- 
ful points against the tug. 

Against the steamer it is urged that she did not keep a proper look- 
out ; that she was going too fast ; that she did not stop and reverse ; 
that she should hâve shaped her course to her port instead of to^ star- 
board; that she should hâve gone more to starboard after crossins: 
to that side of the channel ; that it was her duty to keep away frora 
the barge, which was helpless and without motive power. 

It appears to -us that the évidence shows that the steamer's look(>uit 
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was çompçjtent and vigilant; that her speed was very moderate, and 
must hayie béen so, as she had not gone more than three or four 
lengths fj-om her wharf when her engines were reversed. We think 
it is shown that ât the first appearance of danger — that is to say, 
when the ma'ster of the steamer saw the extrême eastern side of the 
channel was pbStructed by vessels at anchor — ^the steamer's engines 
were at once stopped, and almost immediately were reversed. 

We hâve already said that when the steamer saw the red lights 
of the tug and barges ofï her port bow there was no reason apparent 
why she should not keep to the starboard side of the channel to which 
the rules prescribe she should keep if safe and practicable. When she 
received the improper cross signal of two whistles from the tug the 
steamer was backing, and was doing ail she could possibly do to avoid 
doing damage to either the anchored vessels or the tug. She would 
hâve donc no damage to any vessel if it had not been that the barge 
sheered away from the tug over to the eastern side of the channel 
and across the bow of the steamer. That the steamer had overcome 
her headway and was going astern was shown by the fact that the 
steamer did not carry the barge along by her momentum and greatly 
superior weight, but the barge, with her slight headway, passed 
across the bow of the steamer. 

The only question as to the fault of the steamer to be resolved is 
whether or not the sheer of the barge should hâve been sooner ob- 
served, and, if it had been, could the steamer hâve avoided her. The 
Alabama was under no duty to expect that the tug might break up 
her tow at that place in the channel and set any of the barges loose. 
The steamer had a right tp proceed down the harbor slowly, keeping 
under command, and able to safely pass ail vessels complying with 
the rules of navigation. 

The barge, when her hawser was thrown ofï, was near to the tug, 
which had backed close to her to take from her the hawser of the 
next barge behind her. It would not be reasonable to expect those 
on the steamer to make out the barge, as detached from the tug and 
other barges, until she had sheered some distance. The master of 
the barge testified that he was cast ofï just as the tug blew her signal 
of two whistles. At that time the steamer had reversed her engines. 
The barge was seen by those on the steamer, with the aid of the 
searchlight, when she was about a steamer's length oflf. That was 
as soon as she reasonably could be made out as separated from the 
tug. It does not appear what the steamer then could hâve donc to 
avoid the barge except to reverse her engines and go astern, and that 
she had already done. In our judgment the steamer has not been 
shown to be in fault. 

In the opinion of the learned and careful judge of the District 
Court some stress was put upqn the fact that the tug was an incum- 
bered vessel, and that, therefore, the steamer was in the situation of 
an obligated vessel, and her duty was to keep out of the way. But 
the duty of the steamer was determined by what it was reasonably • 
possible for her to see of the tug's situation. An unincumbered 
steam vessel undoubtedly should be so navigated as not to embarrass 
an incumbered tug whiçh can be seen to be hampered in her move- 
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ments. But when those on the steamer saw the red lîghts of the 
tug and barges on their port bow there was nothing to indicate that 
the tug was hampered or embarrassed, and could not pursue the usual 
course up the channel. She gave no signal to indicate that she was 
about to stop and break up her tow in the channel in the dark. The 
steamer proceeded at a very moderate speed, and moved with cau- 
tion, and when the risk of any trouble was discerned immediately 
reversed her engines. This is a state of facts altogether différent 
from that in the leading case of The Syracuse, 9 Wall. 672, 19 L. Ed. 
783, in which the Suprême Court commented upon the duty of the un- 
incumbered vessel. The difïïculties of the situation just before the 
collision were not such as the master of the steamer could reasonably 
foresee, and were brought about by the négligent maneuvers of the 
tug, and are not of that class which the unincumbered vessel is re- 
quired at her péril to avoid. 

We think the District Court was entirely right in holding the barge 
free from fault. The understanding between the master of the 
barge and the master of the tug was that at the proper time and 
place the hawser should be cast ofif, and the barge, under a starboard 
helm, sheer off towards the anchorage at Nottingham & Wrenn's 
Pier. It was the duty of the tug to détermine the place and time and 
whether the course was clear and whether proper signais to approach^. 
ing vessels had been given. The tug failed in this duty, and the 
damage to the barge resulted. As to the lights of the barge, we da 
not think the opposing évidence disproves the testimony that they 
were properly burning. That they were not distinguished by those 
on the steamer is fairly attributable to the confusion of the lights of 
the tug and barges, when the tug backed in among the barges, and 
the lights on the anchored schooners, and to the dimming efifect of 
the steamer's searchlight when thrown upon the lights of the barge. 
We find the tug solely in fault for the collision. 

It is urged that the amount allowed as damages for the injury to 
the barge was excessive. The ascertainment of the damages was re- 
ferred to a spécial commissioner, who took a great deal of testimony, 
and reported the amount paid by the owner of the barge for repairs 
to be $1,625, and that the barge had been impaired in value to the 
extent of $1,000 not made good by the repairs. This allowance of 
$1,000 was earnestly contested before the commissioner and before 
the District Court on exceptions to the report. The learned judge of 
the District Court carefully considered the évidence and the excep- 
tions, and sustained the allowance of $1,000 for impaired value re- 
ported by the commissioner. 

The allowance of $1,000 for permanently impaired value belongs to 
a class of damage which is to be most carefully scrutinized and should 
not be allowed unless supported by convincing proof. Mère con- 
jectural dépréciation arising from the fact that a vessel has been in 
collision, and may therefore be weaker or less salable, is too spécula- 
tive to be allowed. But a real, visible, and known dépréciation, which 
cannot be repaired except at a great cost, when convincingly estab- 
lished by proof, is proper to be allowed. 
126 F.— 22 
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In the-^ présent case the claimant'of:tfife liàrge îmnlédîately àfter the 
collision, aiïd: upon expert surveys, had àuch' repairs made as were re-i 
quired to make the barge serviceable^ at à cost of $1,628, the reason- 
ableness of which is not controverted. The barge, however, being 
heavily loaded with coal Mvben in collision, received a twist of her 
whole structure, which, beginning at about 60 or 70 feet âft from her 
bow, resulted in throwittg the stem seven inches out of Une to the 
port. The great prépondérance of proof éstablishes that such a twist 
necessarily wrenched the tîftibers and planks at their fàétenings and 
weakened the whole structure ; that the life of a barge so injured 
was necessarily shorter, and her liability to yield to the wear and tear 
of use greater, and that her salable value' was diminished by $2,000. 
It was proven that the cost of repairing her in such a way as to 
remedy the twist and remove the strained frames and joints would 
hâve been not less than $4,000. The barge had beèn built for the 
présent daimant, under hiS own superintendence, at a cost of between 
$6,000 and $7,000, and wâs only three or four years old, and was in 
good condition prior to the collision.^ The claimant was entitled to 
hâve his loss made good to him; It woUld hâve cost an extravagant 
sum to hâve taken the barge apart and relbuild her so as to remedy 
the effects of the blow artd the cohsequent twist in hér structure. 
The proof was entirely cônvincing that à structural weakness had 
resulted whiiih would lessen the duration of her usefulnéss, and had 
very seriously ditainished her salable value. Making ail reasonable 
allowances îot the fact that the impairment of value was a matter 
of estimation, wè think that $1,000 allowed by the decrée below was 
reasonable and proper. ; 

The other items of damage allowed all'seem proper and customary. 

Decree modified, with direction to dîsmiss thë libel as àgainst the 
steamer Alabamâ, and to enter a decrèe against the steaim tug Curtin 
for the whole damage, with costs. Decrèe môdified. 

On Rehèaring; 
(Dec. 10, 1903.). 

PER CÛRIAM. We hâve carefully.exaniined the pétition for re- 
hèaring in tihis case; the cause having been sjjbrnittçd to us on further 
arguments, which, with the briefs, had retiCived our careful considéra- 
tion. VVe see;, no reason for recohsidering the question. The péti- 
tion for réliearing is, disrnissed. -; , 
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(Circuit Court of Appëàls, EIghth Circuit November 27, 1903.) 

"'. "no.1,944. . 

1. P1.HADINGS-+AMENDMENT— Name. 

Whçrè, aftep answer, by leave of court the défendant flled an additlonal 
pleadlng st^ting an addltional défense,' which It styled an "additlonal 
answer," thë 'fact that It was so named, and that the practlce dld not 
recognize such a pleadlng, wafl Immaterial, slnce It would be regarded 
as an amendment to the answer flled. 
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S. Same— Fkdeeai, Courts— Amendment of Pleadings— State Laws. 

SInce, by Rev. St. § 954 [U. S. Comp. St. 1901, p. 696], authorizing féd- 
éral courts to allow amendment of pleadings, Oongress lias legislated 
generally on tlie subject, tlie fédéral courts in granting sucli amendments 
are not governed by the state laws or practice. 
8. Same— Discrétion— Abuse— Review. 

The granting of leave to amend pleadings is discretionary with the 
trial court, and its action is not reviewable exeept in case of gross abuse 
of discrétion. 

4 Mastbr and Sehvant— Injuries to Seevant — Liability Acts— Instruction 
— ImpI/Ied Repeal. 

Sess. Laws Colo. 1893, p. 129, c. 77, provides for master's liability for 
Injuries to his servant under certain circumstances, and requires as a 
condition to recovery the service of notice of the injury, etc., on the em- 
ployer within 60 days after the occurrence. It aiso provides the maxi- 
mum recovery, and establishes rules of procédure. Sess. Laws Colo. 1901, 
p. 161, c. 67, afflrms the doctrine of master's liability for the négligent 
injury of a servant, abrogates the fellow-servant doctrine, etc., but con- 
tains no requirement of notice, limit of liability, or rules of procédure; 
and followlng a provision repealing ail conflicting acts and parts of acts 
is a proviso that the act shall not be construed to repeal or change the 
exlsting laws relating to the rights of persons injured to maintain an ac- 
tion against the employer. Held, that the conditions, limitations, and 
procédure provided by the act of 1893 were not impliedly repealed by the 
act of 1901, and hence the failure of an employé injured by négligence 
of a fellow servant to give notice of his claim for injury as required by 
the act of 1893 was a complète défense to his action. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

E. T. Wells and John H. Chiles, for plaintifï in error. 
W. R. Kelly, Willard Teller, and Clayton C. Dorsey, for défendant 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
HOOK, District Judge. 

HOOK, District Judge. Rudolph H. Lange, an employé of the 
Union Pacific Railroad Company, was injured at La Salle, Colo., in 
a collision between two trains of the Company, caused by the négli- 
gence of his fellow servants, and he commenced this action in the Cir- 
cuit Court to recover damages for the injuries he received. After 
the issues had been joined by complaint, answer, and replication, the 
Company, by permission of the court, filed what was termed an "ad- 
ditional answer," presenting another ground of défense, in which it 
averred that no written notice of the time, place, or cause of the injury 
complained of was given to the company within 6o days after the 
occurrence of the accident, or at any time prior to the commence- 
ment of the action. Lange moved to strike this last pleading from 
the files, and, upon this being denied, he demurred on the ground 
that the additional answer did not state facts sufficient to constitute 
a défense. The demurrer was overruled, and Lange stood thereon, 
and declined to plead further, whereupon judgment was rendered in 
favor of the company, and Lange brought the cause to this court. 

t4. Repeal of statutes by implication, see note to First Nat Bank v. 
Weidenbeck, 38 C. C. A. 136. 
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He présents four assignments of error, which are, however, but vari- 
ant expressions of two gênerai propositions: (i) That the Circuit 
Court committed error in allowing the filing of the pleading called 
an "additional answer," for the reasons (a) that no such pleading is 
known to the practice, and (b) if it is to be regarded as an amendment 
to the original answer there was no showing of good cause by affi- 
davit, and no notice to the adverse party, as required by the practice 
act of Colorado (Mills' Ann. Code, § 75) ; (2) that error was commit- 
ted in holding that the facts set forth in the additional answer consti- 
tuted a défense to the action. 

Although it is argued at lemgth in the briefs, there is no merit in 
the contention concerning the name of the additional answer and the 
action of the court in allowing it to be filed. It is the context of a 
pleading which détermines its character, and not the name chosen by 
the pleader. A name cannot give point or purpose to an inefïective 
pleading, nor destroy the substance of one which performs a lawful 
office. The additional answer settihg forth a new and distinct ground 
of défense is amendatory in its nature, as it widens the scope of the 
pleading which it succeeds, and of which it is to be considered as a 
part. It is usual to tack the subséquent pleading to the original by 
appropriate words of référence, but certainly it has never been sup- 
posed that a failure to do so would render a judgment resting thereon 
erroneous. Whether the pleading in question should hâve been styled 
an additional answer, an amended answer, or by any other name of 
similar import, has no bearing whatever upon the merits of the con- 
troversy between the parties. 

In granting permission to the company to file the amendatory plead- 
ing the circuit court was not controlled by the provisions of the Code 
of procédure of Colorado. Section 914, Rev. St. [U. S. Comp. St. 
1901, p. 684], provides that the Circuit and District Courts of the 
United States in matters of practice,, pleadings, and forms and modes 
of proceeding in actions at law shall conform as near as may be to 
the State practice, but it does not require those courts to follow the 
State practice in ail its subordinate requirêments or unimportant dé- 
tails. Those provisions may be rejected which, in the judgment of the 
court, would unwisely incumber the administration of the law, or 
tend; to defeat the ends of justice. Railroad Co. v. Horst, 93 U. S. 
291, 300, 23 L. Ed. 898; Railway Co. v. Bôtsford, 141 U. S. 250, 256, 
II Sup. Ct. 1000,' 35 L. Ed. 734; Chappell v. United States, 160 U. 
S. 499, 514, 16 Sup. Ct. 397, 40 L. Ed. 510. In Shepard v. Adams, 168 
U. S. 618, 18 Sup. Ct. 214, 42 I . Ed. 602, the court said that uniformi- 
ty of practice \yas left by acts of Congress to be attained largely 
through the discrétion of the, national courts. Moreover, where Con- 
gress has legislated getièrally uppn any such subject, the rules of the 
State practice in respect thereof are superseded, and the extent and 
limitations of the pbw'ers of the courts of the United States are to be 
found in the côngressional enactménts, and not in the laws of the 
States. As was said by this court in Bowden v. Burnham, 59 Fed. 
752, 8 C. C. A. 248, the right of a fédéral court to allow amendments 
is given by section 954 of the Revised Statutes [U. S. Çomp. St. 1901. 
p. 696], and exists quite independently of any stàte statute. Again, 
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the granting or refusai of leave to make amendments to pleadings is 
discretionary with the trial court, and its action is not reviewable ex- 
cept in a case of gross abuse of discrétion. Chapman v. Barney, 129 
U. S. ()T7, 9 Sup. Ct. 426, 32 L. Ed. 800 ; Gormley v. Bunyan, 138 
U. S. 623, II Sup. Ct. 453, 34 L. Ed. 1086; Dietz v. Lymer, 61 Fed. 
792, 10 C. C. A. 71 ; Philip Schneider Brewing Co. v. American Ice- 
Mach. Co., ^J^ Fed. 138, 23 C. C. A. 89. 

The other proposition which is pressed upon our attention as 
ground for reversing the judgment of the circuit court dépends upon 
the effect to be given to two employers' liability acts of the Législa- 
ture of Colorado, passed in 1893 (Sess. Laws 1893, p. 129, c. jf) and 
1901 (Sess. Laws 1901, p. i6r, c. (ff), respectively. By the act of 
1893 it is provided that an employer shall be liable to an employé for 
Personal injury in three classes of cases: (i) By reason of any nég- 
ligent defect in the condition of the ways, works, or machinery con- 
nected with or used in the business of the employer; (2) by reason 
of the négligence of any person in the service of the employer intrust- 
ed with, or whose principal duty is that of exercising, superintend- 
ence ; (3) by reason of the négligence of any person in the service of 
the employer who has charge or control of any switch, signal, loco- 
motive engine, or train upon a railroad. The case before us falls with- 
in the class last mentioned. It is also provided in the act that no ac- 
tion for the recovery of compensation for any injury so caused shall 
be maintained unless written notice of the time, place, and cause of 
the injury be given to the employer within 60 days after the occur- 
rence of the accident. The maximum of recovery for an injury re- 
sulting solely from the négligence of a co-employé is limited to $5,000. 
Rules of procédure are estabHshed for actions brought under the act. 
The provisions which are pertinent to the second and third classes 
as above enumerated obviously effect an abrogation of the rule of 
the commbn law so far as concerns cases in which the négligence 
complained of is that of a fellow servant of the injured person. The 
act of 1901 in gênerai terms afHrms the doctrine of the liability of the 
employer to the employé for the former's négligence or omission of 
duty, and, in addition thereto, entirely abrogates the fellow-servant 
doctrine, and provides that the employer shall be liable in ail cases to 
the same extent as though the négligence of a co-employé was that 
of the employer himself. There is in this act no requirement of no- 
tice, no limit upon the liability of the employer, and no rule of pro- 
cédure as contained in the prior law. Following a repeal of ail con- 
flicting acts and parts of acts is this proviso : "That this act shall not 
be construed to repeal or change the existing laws relating to the 
right of the person injured * * * ^o maintain an action against 
the employer." The question is whether, in the condition of the lég- 
islation in Colorado as thus stated, an employé may maintain an ac- 
tion against a railroad company for an injury there caused by the nég- 
ligence of his co-employés in charge of a locomotive engine and train, 
without giving the notice requireË by the act of 1893. Was this act 
repealed by the later one, or is it still in f ull force and virtue ? Coun- 
sel for the company contend that the act of 1901 is violative of both 
the fédéral and the state Constitutions if it is given the broad interpre- 
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|;ation claimed for it. ■ They also urge that there îs an irreconcilable 
cpnfliçt Ijetweçn the purview of the açianà theproviso aboyé qii.oted, 
in that the î^pparent purpose of the puryjew is to change existing laws, 
whîlè the lianguage of t,he proviso forbids any such change, and that 
consequentiy, ùnder well-settled ruies of statutory construction, the 
proviso overrides and destroys the purview of the act, and therefore 
the act itself. The needs of this case not requirihg it,- we refrain 
from expressing any opinion upon either of thèse contentions.- Wheth- 
er tlK purview and the proviso may be harmonized so that the act 
may stand in ail of its parts, or, on the other hand, the proviso be 
eliniinated as being répugnant to the purview, there is in neither event 
such a neçessary inconsistpnçy between the act of 1901, so construed, 
and the act of 1893, as WQ^ild pperate as a repeal of the latter. It is 
true that tliey occupy in part a common ground, but it is in harmony, 
not in, liostjlity, that thiey do, so. The older act contains conditions, 
limitations, and rules of, .procédure not found in the act of 190,1. The 
scope of the latter, eriibraqipg as it does every relation of employer 
and employé, is much brqa.df fi than that of the other. But thèse dif- 
férences are not dififerences of conflict or répugnance. The condi- 
tions, limitations, and procédure of the act of 1893 are in their nature 
appHcable: to, Uke causes arising tinder the act of 1901, which, in effect, 
is merely an extension and enlargement of the field of opération. 
We see no reason arising from conflict of terms why both acts can- 
not stand as jointly constituting the body of législation upon the sub- 
ject to which they relate. The act of 1893 is nqtirepealed by implica- 
tion, or, as suggested, because the act of 1901 was intended as a re- 
vision of and,to jnclude ail of the statutory law upon its subject. It 
is familiar doctrine needing no citation of authority that repeals by 
implicatiqn are not favored, and that there must be clear and satis- 
factory évidence of the législative purpose to efifect such a resuit. As 
was observed; in United States v. Hogg, 112 Fed. 909, 912, 50 C. 
C. A. 608, "the purpose of a revision is to revise, and not change or 
alter, the law, and à dififerent purpose should be plain before justify- 
ing an intent to change." There is no such intent exhibited upon the 
face of the act of 1901. On the contrary, if the proviso remains in the 
act, it furnishes conclusive évidence of the législative intent that the 
provisions of the prior act shall stand unimpaired ; if the proviso be 
expelled, we are brought to no différent conclusion. 

Upon the record the failure of I,ange to give the notice required by 
the act of 1893 is admitted. Such failure is fatal to his case. The en- 
forcement of the liability of the Company was, by the act which creat- 
ed it, conditioned upon the giving of the notice. Without compliance 
with the condition there can be no enforcement of the liability. The 
question as to the necessity of notice having been properly raised by 
the averments of the additional answer and Lange's demurrer there- 
to, it is unnecessary that we détermine whether his pétition was fa- 
tally defective in not afîEirniâtively averring a compliance with the 
conditions pf the act of 1893. 

The judgment of the Circuit Court will be affirmed. 
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GEORGE A. FULLER CO. v. B. P. YOUNG CO. 
(Circuit Court of Appeals, Thlrd Circuit. December 14, 1908.) 

No. 49. 

1. Building Contracts—Controvbrsies— Décision— Impmed Provisions. 

Wliere a building contract did net provide that the arcliitect's décision 
on any dlsputed question sliould be final and conclusive, a provision to 
such efEect eould not be implied. 

2. Samb— Perfoemanck of Work— Satisfaction of Designated Person. 

Where a sub-building contract provided that tlie materials sbould be 
furnished and the work performed under the direction and to the satis- 
faction of the architects, and, in order that their direction might be 
effectively exercised, declared that the subcontractor at ail times must 
aflford safe and proper facilities for inspection by the architects, the con- 
tractor, or their représentatives, and that any improper material must 
be immediately removed, and unsatisfactory work made right, and that, 
if the subcontractor refused to removq or rectify, the contractor could 
terminate the contract and finish the same at tlie subcontractor's ex- 
pense, it was the duty of the architects and the contractor to object to 
material claimed to be defective as the work went on, and order the 
same removed, and hence, after the vrork had been completed, the ovyner 
■was not entitled to make a déduction from the contract price for alleged 
unsatisfactory material and work. 

3. Same— Architects' Certificate. 

Where a sub-building contract provided that the certificate of the con- 
tractor's superintendent or of the architects should be necessary before 
any installment should be paid while the work was going on, and that 
the final certificate should be conclusive évidence of the performance of 
the contract, such provisions did not make the production of a final cer- 
tificate a condition précèdent to the subcontractor's right to recover on 
completion of the contract. 

4. Same— Performance of Contract— Question for Jury. 

Where a subcontract for the furnishing of the marble work of an office 
building provided that the marble should be "Blanco P. Carrara" mar- 
ble, and plaintifC's witnesses testified that such marble was not pure 
white, but was marble of the character furnished, and that pure white 
marble was known as "Blanco Puro," while the architects testified 
that by "Blanco P. Carrara" marble they meant to specify pure white 
marble, whether plaintîff had substantialiy complied with the contract 
was a question for the jury. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

J. H. Beal, for plaintiïï in error. 
R. B. Ivory, for défendant in error. 

Before DALI.AS and GRAY, Circuit Judges, and McPHERSON, 
District Judge. 

s 

J. B. McPHERSON, District Judge. In January, 1901, Henry 
C. Frick, of Pittsburg, the owner, desiring to erect a large and liand- 
some office building, to be 19 stories high, made a contract with the 
George A. Fuller Company, vsrhich provided, inter alia, that the con- 
tractor should cal) for bids from subcontractors for the varions di- 
visions of the work, but should accept such bids only as the owner 
should approve. The call was duly made, and in reply thereto the 

13. Seo' Contracta, vol; 11, Cent. Dig. |f 1308, 1312. 
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B. P. Young Company offered to furnish and set în place the marble 
and tile work, according to the plans and spécifications of D. H. 
Burnham. & Co., the architects in charge of the enterprise, for the sum 
of $325,000. The ofïer was accepted, and a subcontract was executed 
in February between the Fuller Company and the Young Company, 
under which the présent dispute arises. The relevant provisions of 
the agreement are to be found in the following paragraphs : 

"Art. 1. The subcontractor, under the direction and to the satisfaction of 
D. H. Burnham & Co., architects, shall and will provide ail the materlals 
and perform ail the work mentloned In the spécifications and shown on the 
drawings prepared by the sald architects for tiie entire furnishing and erect- 
ing of ail marble work, marble and mosaic tile floors, ail encaustic tile, con- 
creting under floors, etc., necessary to complète the nineteen stories, base- 
ment, subbasement and club story office building, sltuate on Grant Street, 
between Mfth avenue and Diamond street, in the City of Pittsburgh, Penn- 
sylvanla, foi;, Mr. H. C. Frick, in accordance with the gênerai conditions, 
drawings, spécifications and détails, whlch drawings and spécifications are 
identifled by the signatures of the parties hereto." 

"Art. 4. The, subcontractor shall provide suflicient, safe and proper facili- 
tles at ail tlmes for the Inspection of the work by the architects, the con- 
tractor or thelr authorized représentatives. He shall, within twenty-four 
hours af ter receivlng written notice from the contracter to that efEect, pro- 
ceed to rélnove from the grounds or building ail materlal condemned by them, 
whether worked or unworked, and to take down ail portions of the work 
which the architects or contractor shal| by llke written noHce condemn as 
unsound or improper, or as in any Way falling to conform to the drawings 
and spécifications." 

Article 5 provides, inter alla, that if the subcontractor shall "fail 
in the performance of any of the agreements hère contained," the con- 
tractor may terminate the subcontractor's employment, upon three 
days' notice, and may itself finish the work. 

"Art. 10. It is hereby mutually agreed between the parties hereto, that the 
sum to be pald by the contractor to the subcontractor for the sald work and 
materlals shall be three hundred and twenty-flve thoUsand ($325,000) dollars, 
subject to additions and déductions as hereinbefore provlded, and that such 
sum shall be paid in current funds by the contractor to the subcontractor, in 
installments as the work progresses, and upon the présentation to the con- 
tractor of written certiflcates, approved by its superintendent or by the 
architects, to the efCect that such payments hâve become due. Flfteen per 
cent, of the value of ail work done and materlals fumisbed shall be held 
back, however, and not certlfied until the time for final payment arrives as 
hereinafter stated. 

"The final payment shall be made wltbln thirty days after thls contract is 
fulfiUed. 

"Art. 11. It is further mutually agreed between the parties hereto that no 
eertlficate glven or payment made under thls contract, except the final cer- 
tlficate or final payment, shall be conclusive évidence of the performance. of 
thls contract, elther wholly or In part, and that no payment shall be construed 
to be au acceptance of defective work or improper materlals." 

The spécifications contain the following provisions : 

"AU materlals shall be the best of thelr respective klnds." 

"Ail work shall be done in a neat and skillful manner, exactly as speclfled 
or detailed, and If not mentipned or detailed, as the architects may direct. In 
ail cases the work shall be done to the entire satisfaction of the architects. 

"AU rejected or condemned materlals shall be at once removed from the 
premlses and shall not be used in thls work. 

"AU marble shall be of the very best quallty, free from cracks, etalns, sand- 
boles, or flaws of any sort, and shaU be selected to run in even shades. The 
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forelgn marWe shall be of the klnd spéclfled or marked on drawlngs, and 
where not marked shall be as selected by the archltects. 

"Ail marble shall be set straight to the Unes indicated, and the work ex- 
ecuted in accordance wlth détails and left in a perfect state, free from stain, 
mar or defacement of any kind. 

"AU marble in ail corridors and throughout the building, unless otherwlse 
specified, excepting floors and stair treads, to be the best Blanco P. Oarrara 
marble. 

"AU marble except floors and panels on Grant Street entrance hall and 
entrance corridor from Fifth avenue to Diamond street on first floor, and 
grand stalrcase to basement, and basement entrance hall, to be the best 
Blanco P. Carrara marble." 

As the work progressed, the architects from time to tîme expressed 
dissatisfaction verbally with the marble wainscoting and tiling. 
Upon one occasion they gave a written notice to the contractof.'under 
the fourth article, that the marble floor in one of the corridors must 
be removed, because its color was light blue instead of white; and 
this notice was repeated to, and promptiy obeyed by, the subcon- 
tractor. The principal source of dispute is to be found in what seems 
to hâve been the architects' misunderstanding concerning the mean- 
ing of a phrase. As appears from the foregoing quotations, the spé- 
cifications call for "Blanco P. Carrara" marble for the wainscoting, 
and the architects supposed that they were calling for Blanco Puro, 
intending thereby to specify a pure white marble; but it clearly ap- 
pears in the course of the trial that "Blanco P." marble is "Blanco 
Poissant," the latter word being the name of a firm that owns certain 
quarries in Italy from which marble is produced, and that "Blanco 
P." is understood by the importing trade generally to mean the marble 
from thèse and the neighboring quarries in a limited district. It has 
well-known characteristics of color and structure. It is not pure 
white, but of a pearly or slightly bluish color; is comparatively, al- 
though not wholly, free from veins ; shows some cloudiness of back- 
ground; and is of fine grain and susceptible of a high polish. The 
subcontractor furnished a good quaUty of this marble, but the archi- 
tects were dissatisfied with much of it, because it did not conform to 
their standard of pure white, and because they regarded many of the 
slabs as not well matched. As already stated, however, they gave 
only one notice under article 4, but they refused to give the subcon- 
tractor a final certifîcate ; and on September 30, 1902, after the build- 
ing was finished, and the owner had taken possession, they certified 
to him as follows, inter alla: 

"The amount of materials called for in the contract has been furnished 
and set in place, but the marble, granité, terra cotta and terrace floor are not 
done according to the contract. Very much of each of them was rejected 
■vvhen put in and has never been accepted. 

"To make the interlor marble what should be will cost $60,000." 

Accordingly, the owner withheld this sum from the FuUer Com- 
pany, which refused to make the amount good to the Young Com- 
pany, and this suit is the resuit. The learned judge of the Circuit 
Court refused to instruct the jury that the verbally expressed dis- 
satisfaction of the architects was sufïicient, under the contract, to pre- 
vent recovery ; holding that such dissatisfaction must be founded on 
cause, and must not be arbitrary or unreasonable (following City of 
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EHzabeth V. Fitzgerald, 114 Féd. 547, §2 C. C. A. 321), and submit- 
ting the cjuestion to the jury wHëtïier the architects' conduct in this 
respect Vias jtîstified tiy thp facts» ,,He also refused to instruct the 
jury tîiat the subcontractor could not recover under the contract in 
the absence of a final cèrtificate from the architects, or a sufficient ex- 
planatioh Of its absence; decidingthat the contract did not make 
such a cèrtificate a con(;iitiQn .précèdent, to recovery, and that the 
architects' cèrtificate of September goth, given to the owner, was not 
binding and conclusive upon the subcontractor. He lefttO the jury 
the question whether the work undertaken by the subcontractor had 
been substaotially performed according tô the plans and' spécifications 
of the architects, and instructed them that, if the subcontractor had 
shown a «tjbstantial perforinance, he was entitled to recovery. Thèse 
rulings atô assigned for error, and we are therefore required to con- 
sider their correctness. - . : . 

In the court below the défense rested wholly upon the testimony of 
the two afchiteCts, andithis was contradicted by much évidence to the 
efïect that the materials furnished were of the kind and quality called 
for by the spécifications, and that the work was well donc. More- 
over, it appeared that the architects and contracter constantly super- 
vised the érection of the building, saw the offending material being 
put into placé, and did, not reqûire its removal, as they had ample au- 
thority to do Under the subcdntract. There would hâve been no difii- 
eulty about'-removing thé material while the work was progressing, 
for the marble wainscoting and tiling were not indispensable parts 
of the structure, but were mérely affixed' to the walls and floors. 
What has happened, therefore, is this: The contractor, and through 
him the owner, hâve • the: advantage of $60,000 worth of the subcon- 
tractor's :material and labor, which they profess to be unsatisfactory, 
adopting the iarchitects' déclaration to this, efïect, but nevertheless 
continue to use and enjoy. In other words, they diminish the con- 
tract price by $6o,ooQ, retaining that sura as a recompense for what 
is saidto beitàe unsatisfactory characterof the work. They do not 
rejeçt the ofifending materials, but keep them in the building, while 
they insist upon paying a smallér price than was agreed upon. Thèse 
materials vvere received and are retained under the contract, which 
fixes a definite sum to be paid therefor,ibut they are being treated 
by the owner and contractor as if they had been furnished for what- 
ever, price the architects should décide them to be worth. If this re- 
suit Is a necessary conséquence of the written agreement, the sub- 
contractor must endure it. If one of the parties to an agreement is 
permitted thereby to assert dissatisfaction with the other's work and 
materials, while he continues to enjoy them at a diminished price, to 
be fixed by himself without appeal, it may be conceded that the con- 
tratt, àlthough împrovident, is not unlawful. But a conclusion so 
harsh should rest iippn clear and plaitt lariguage, which a positive rule 
of law requires to be énforced. In our opinion, no such conclusion 
can be properly drawn from the contract of February, 1901. Its 
provisions rhustheréad together, and its true meaning can only 
be gathered by considering the instrument as a whole. 

It will be observéd that nowhere in the writing is the archiiects' 
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décision upon any disputed question made final and conclusîve. 
Such a provision does appear in the contract between the owner and 
the Fnller Company, but it is not found in the agreement now being 
considered. We need not discuss, therefore — and we certainly do not 
intend to criticise in the slightest degree — the Une of cases in which 
it has been held that by a clear and definite agreement upon this sub- 
ject the parties may establish theîr own tribunal, and may bind them- 
selves to accept its findings without an opportunity for appeal or re- 
vision. This particular contract contains no such provision, and, of 
course, none is to be implied. 

Neither are we concerned with the cases that hâve discussed the 
eiïect to be given to an unqùalified provision that certain work should 
be donc to thé satisfaction of a designated person. There is no such 
provision hère, for, in our opinion, the clause requiring the subcon- 
tractor to satisfy the architects should be rea,d in connection with the 
fourth article, and is materially modified thereby. The subcontract 
did not leave the owner and contracter unprotected, for it gave to 
both a thoroughly efficient remedy for any unsatisfactory work or 
materials that might be donc or furnished by the subcontractor. 
The agreement fîrst provided that the materials should be furnished 
and the work performed "under the direction and to the satisfaction 
of D. H. Burnham & Co., architects" ; and in order that their direction 
might be efifectively exercised, and any ground for dissatisfaction re- 
moved, it went on to provide distinctly that the subcontractor must 
at ail timeS afïord safe and proper facilities for inspection of the work 
by the architects, the contractor, or their représentatives, and, upon 
the supposition that such inspection might disclose defects or other 
reasons for dissatisfaction, that the improper material must be im- 
mediately removed, and the unsatisfactory work must be made right. 
If the subcontractor neglected or refused to remove or rectify, the 
contractor could take matters into its own hands, and set things right 
at the subcontractor's expense. Nothing was required of the archi- 
tects or of the contractor, except that they should express their dis- 
satisfaction in a specified manner, namely, by notice in writing, in or- 
der no doubt to avoid disputes. In other respects their power was 
practically without limit, and was ample to protect the interests of the 
contractor and the owner to the fullest extent. Having such a pow- 
er, it was the plain duty of the architects and of the contractor to 
exercise it as the work went on. If they saw material being used that 
was not according to the spécifications or did not satisfy their judg- 
ment, they should hâve ordered it taken out, and should hâve enforced 
the order, instead of confining themselves to complaint and criticism, 
rather than avaiHng themselves of the ample remedy which was 
always at hand. 

Neither does this contract make the certifîcate of the architects or 
any other person a condition précèdent to recovery, as may be seen at 
once by reading articles lo and ii, in which alone this subject is 
referred to. Article lo makes the certifîcate of the contractor's 
superintendent or of the architects necessary before any installment 
shall be paid while the work is going on, but says nothing whatever 
about a final certifîcate or its effect. No doubt, a final certificate was 
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contempl^ted by the parties, but ît îs only referred to încîdentally. 
Article 1 1 speaks of it once, but nothing is said about it there, except 
that it, and it alone, shall be conclusive évidence of the performance 
of the contract ; the chief purpose of the article being to guard against 
the danger that partial payments might be regarded as évidence 
of performance in some degree, or be considered as an acceptance of 
defective work or improper material. In the cases referred to by the 
plaintiff in error the certifàcate of the architect or other ofHcial was 
made necessary by the contiract, as an examination of thèse décisions 
will show. Hère, while the contract, by implication, déclares that, 
if the subcontractor shall obtain a final certificate (from whom is not 
stated, but, we may assume, from the superintendent or the architects), 
performance is to be conclusively presumed, there is not a word con- 
cerning the efïect of the subcontractor's failure to obtain the certifi- 
cate. If the parties hâve not made such failure a bar to recovery, 
it is certain that the courts will not insert the term into the contract 
by mère implication. 

The scope of the contract being thus limited, in our opinion, the 
vital question was whether the subcontractor had fulfilled his contract 
according to the plans and spécifications, and, upon the évidence, 
this was for the jury to détermine. Upon this point the instructions 
of the learned judge of the circuit court were unexceptionable, and, 
indeed, are not eomplained of by the plaintiff in error. Under this 
contract, we do not think that the question properly arises whether 
the expressed dissatisfaction of the architects was reasonable or un- 
reasonable, but no harm was donc to the plaintiff in error by subrait- 
ting that question to the jury. 

The judgment is aiifirmed at the costs of the plaintiff in error. 



WHEBLER V. OAK HARBOR HEAD LINING & HOOP CO. 

(Circuit Court of Appeals, Slxth Circuit December 24, 1903.) 

No. 1,202. 

1. Master and Servant— Injuries to Bbrvant— Neomgbncb ot Master— 
Plbading. 

Bâtes' Ann, St. §§ 4364-89c, 4364-69, requlre factory owners to box ail 
shaftlng operating near passageways, and to provide sultable seats for 
female employés when not necessarily engagea in active duties, etc. 
Plaintiff, who was employed In a factory, was Injured by ber skirts be- 
coming entangled wlth an unboxed sbaft projeetlng outside of the build- 
ing near a wlndow customarily used by the employés as a passageway and 
for a sèat. Beld, that a pétition alleging such facts, and that défendant 
well knew that the wlndow was customarily used as a passageway, and 
the dangerous character of the sbaft, and that it negligently omitted to 
warn plaintiff of the danger from the shaft, and omitted to provide seats 
for employés, and that the custom of the employés to use the wlndow as 
a seat was known to défendant, and that plaintiff did not know or ap- 
prehend any danger from the shaft by whlch she was Injured, sufflclent- 
ly stated a cause of action for defendant's négligence. 

S. BAMB— ASSUMPTION OV RlSK. 

Where plaintiff in an action for Injuries to a servant by a revolving 
Bbaft alleged that she was a young woman, unacqualnted witb machin' 
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ery or the dangers to be apprehended therefrom to persons employed In 
the vlclnlty of the shaft, and that défendant had not warned plaintlff 
of the danger, the pétition sufficiently negatived the défense of assump- 
tion of risk. 

8. SAME— CONTKIBDTORT NbGLIOKNCB. 

"Where plalntiff was Injured by her skirts becoming caught on a rapidly 
reyolvlng shaft under a window In whlch she waa seated, and, in a pé- 
tition to recover damages from such Injuries, she alleged that she was 
unacquainted with the danger, and that it had been customary for her 
and other employés, while resting, wlth defendant's knowledge, to slt in 
the window, and that défendant had glven no waming against the prac- 
tlce, the pétition was not demurrable on the groiond that the facts stated 
showed plaintiff guilty of contrlbutory négligence, as a matter of law. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Orville S. Brumback, for plaintiff in error. 

Charles H. Graves and Scott Stahl, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, delivered the opinion of the court. 

The plaintiff brought this suit by pétition in the court of common 
pleas of Ottawa county, Ohio, to recover damages for an injury re- 
ceived by her while in the employment of the défendant, in consé- 
quence, as she alleged, of its négligence. The défendant, which is a 
Michigan corporation, removed the case into the Circuit Court of the 
United States upon the ground of diversity of citizenship. The péti- 
tion was then amended, and to the amended pétition the défendant 
demurred upon the ground that it did not state facts sufificient to con- 
stitute a cause of action. The demurrer was sustained, and the péti- 
tion dismissed. 

The pétition states that at the time of the injury the plaintifï was 
19 years old, and was employed by the défendant in a factory carried 
on by the latter in the manufacture of head linings for barrels and 
similar articles; that the factory was built on the side of a hill, so 
that the second story thereof, in which she was occupied, was nearly 
on a level with the top of the hill ; that the head linings were partly 
manufactured on the lower floor, where most of the machinery was 
located, and then conveyed to the second floor, where they were com- 
pleted ; that the safety of the employés required that there should be 
a safe and convenient passageway for getting into the second story 
of the building, and that it was also the duty of the défendant to pro- 
vide seats, as required by law, for the employés while engaged in their 
work on the second floor, and, further, that it was the duty of the de- 
fendant to put boxing or guards around exposed parts of the ma- 
chinery, where it might endanger the employés, and to warn the em- 
ployés of dangers from the machinery used which they would not see 
and realize ; that the défendant maintained as part of its machinery 
a rapidly revolving shaft, projecting outside of the building near a 
window in the second story, which was, as défendant well knew, 
customarily used by the employés as a passageway into and out of the 
second story ; that the dangerous character of the shaft was known to 
the défendant; that the défendant negligently omitted to warn the 
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pîaintiflf 6f <î^nger frpm said shaft, and omitted to box or guard the 
samCj . and also omitted to provid€.seats for the employés on that 
floor ; that it was customary for the plaintifï and the othér girls work- 
ing with her, because of the defendailt's faikire to providë sfcats, to sit 
in the window above më^tîoned vphile resting, and that thîs custom 
was well known to the défendant ; that on the day of the injury, know- 
ing Httle of machinery or of the danger incident to working around it, 
and without apprèhëndin^^; âny danger from said shaft, she seated her- 
self in the window in thè' customary manner, facing inside, and while 
she was thus seated, and withçut any fault or neghgence on her part, 
her skirts were blown or dropped in some way unknown to her on the 
outside of the building, and were caught by the revolving shaft, where- 
by she was dragged outside the building and whirled rapidly and vio- 
lently around the shaft, and sufïered such injuries that she was made 
a cripple and disfigured for lifè. We think that, upon the facts as 
thus stated, it might not'unreasonably ha.ve been found that the de- 
fendant was at fault in maintaining the shaft in that place without 
boxing or guard or warning of the danger, and that the plaintifï's 
injury occurred in conséquence theredf. 
A statuteof.Ohio provides li 

"That the otrhers and dperators of factorles and -workshops, whîch terms 
shall mean ail maiiufàcturîng, mechanlcal, electrlcal and mercantile estab- 
lishments, anâ ail places where machinery of any klnd is used or operated, 
shall take ordinary care, and njake such suitable provisions as to prevent in- 
juries to persons who mày corne in contact with any such machinery, or any 
part thereof , and such ordinary care and such suitable provisions shall in- 
clude the casing or boxing of ail sbafting when operating horizontally near 
floors, or when In perpendicalar or other positions operating between, from 
or through fldbrs, or traverslhg nèar floors, or when operating near passage- 
way, or direetly over the heads of employées." Bâtes' Ann. St. § 4364-89c. 

And another statute also provides : 

"That every person or corporation employlng f emàle employées In any 
manufacturing, mechanicaJ: or nierçantlle establishment In this state,,, shall 
provide a suitable seat for tbe use pf such female employée so employed, and 
shall permit the use of such hf thém wheû they are not necessarily engaged 
In the active duties for whlch'they are employed, and shall permit the use of 
sucli seats àt ail tlmes when :such use would not actually and necessarily In- 
terfère witli the proper discharge of the duties of such employée, and such 
seats shall be constructed o? a,djùsted where practicable so as to be a fixture 
and not obstruct such female when actually engaged in the performance of 
such duties when such sea:t Can not bè used." M. § 4364-69. 

It is cohtended that thé ,|irst oî thèse statutory provisions does not 
apply to a case like this, where the shafting was outside of the build- 
ing; but it was near the cijstomarily used passageway, and there is 
much reason to think the case would be included by the statute. 
However, in what we shall, say we propose to deal with it upon the 
principles of the common law, to which the statute is auxiliary. 

Àccording to the stateaients oï the pétition, the window was cus- 
t'omarily used, with the. knowledge , of the défendant, both as a 
passageway and as a sç^t for the female employés while not engaged 
in their active duties.:, It would not be an unreasonable inference 
that the défendant assentjed to this use of the window seat as, to^some 
exient, a substitute for the seats it neglected to supply. The fact 
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that the plaintiff was resting at the time, and not actively engaged in 
her duties, did not take her out of her employaient, or relieve the 
défendant from the care due to its servants. 

The défense rests mainly upon two grounds : First, that the risk 
of danger was apparent, and was therefore assumed by the plaintiff; 
and, second, that she contributed to her injury by her own careless- 
ness. 

With respect to the first ground, the allégations of the pétition are 
that the plaintifï was a young woman, unacquainted with machinery 
or the dangers to be apprehended therefrom to persons émployed in 
its vicinity. The risk which an employé assumes are those which are 
so obvious that they can, and probably will, be appreciated by him. 
The skilled workman assumes those which it may reasonably be sup- 
posed he understands. The same rule is applied to the unskilled. 
But because of his presumed lack of understanding, a duty is devolved 
upon the employer to warn his employé of the sources of danger be- 
fore the employer can charge the employé with an assumption of 
the risk. This it is charged the défendant failed to do. The facts 
stated, if proved, would give ground for a conclusion that the risk 
was not so obvious as that one in the plaintiff's place would be likely 
to understand it. 

Then, as to the suggestion of contributory négligence on the part 
of the plaintiff, it should be premised that in the fédéral court it is 
held that the burden of proving it rests upon the défendant. Still, if 
it should clearly appear from the plaintiff's own pleading, the défend- 
ant may take advantage of it. What, then, in the pleading is there 
on which the défendant may rely as proof of the plaintiff's négligence ? 
She says she was unacquainted with the danger. From the facts that 
it had been customary for the girls to sit in that place while resting ; 
that the défendant knew of this, and had given no warning ; and that 
she was unacquainted with machinery, and might not hâve known its 
dangers — we think it not reasonable to décide, as matter of law, that 
she was négligent. It might hâve been negHgent for one familiar 
with the effect of a rapidly revolving shaft in gathering and winding 
in articles of wearing apparel, like the loose skirts of a woman's dress, 
when brought in contact with it, while it might not be for one who 
had had neither expérience nor instruction in regard to the subject. 
The rule we hâve indicated as applicable to facts like thèse has been 
confîrmed in numerous cases, among which are Texas & Pacific Ry. 
v. Archibald, 170 U. S. 665, 18 Sup. Ct. "j^y, 42 L. Ed. 1188; Louis- 
ville & N. R. Co. V. Miller, 104 Fed. 124, 43 C. C. A. 436 ; Wright v. 
Stanley, 119 Fed. 333, 56 C. C. A. 234; New York, N. H. & H. R. 
Co. v. O'Leary, 93 Fed. 737, 35 C. C. A. 562. The case of Pullman's 
Palace Car Co. v. Harkins, 55 Fed. 932, 5 C. C. A. 326, shows a state 
of facts which illustrate this subject very forcibly. That was an action 
brought to recover damages for the death of the plaintiff's intestate 
by revolving shafting, in which Judge Atchison, who delivered the 
opinion of the Circuit Court of Appeals, states it was shown that re- 
volving shafting "is attended witli peculiar and latent danger. It 
seizes with fatal resuit the clothing of any person who unconsciously 
or uncautiously cornes in contact with it. Usually it is noiseless. To 
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an înexpef ienced person, the mptioh of a rapidly revolvîng shaft, one 
and a half inches in diameter, wbuld not be observable, unless he 
should happen to notice the pulléy connected with it" — and that "it 
i^às à haririless looking thing to an ignorant man." And it was held 
that it was not error to charge that : . 

"A servaiit knowing the fact of mâcilnery belng In motion close by the 
place where he Is worklng may be entirely Ignorant of the rlsk he would 
incnr by falling against or coinlng m èontact with it. In such case It is the 
duty of the master not only to exercise due care, but good falthitowards the 
servant, and to Inform him of the rlsks he undertakes." 

It is possible that in the présent case such facts may be shown, 
They reflect alike upon the duty of thé employer and of the employé. 

We should refrain from expressing any opinion upon the effect of 
the probative facts alleged, and upon which the coùn'tercharges are 
made, of the négligence lof the défendant, thé contributory négligence 
of the plaintiiï, and the âssumption by her of the risk of her employ-i 
ment. We must take the facts to be as stated, provided they are such 
as are reasonably susceptible of proof; and, upon that âssumption, 
we think the demurrer should hâve been overruled. 

The judgment will therefore be reversed, with instructions to 
overrule the demurrer and permit the défendant to plead to the merits, 
if it shall so elect, or otherwise to proceed to final judgment in due 
course. 



PENNSTL VANIA LUMBBEMAN'S MUT. FIEE INS. 00. T. MEYEE. 
(Circuit Court of Appeals, Second Circuit November 24, 1903.) 

No. 17. 

1. IkSUBANCB— CONTINtTANCB OF PoLIOY— CONTRACT— COMPLETIOH. 

Where, after défendant had sent faotice of cancellatlon of plaintlffs 
pollcies for failure of plaintiff to pay premlums, défendant wrote plaintiff 
that if they still deslred the policles to be agaln put In force they should 
send eheck for the full amonnt by return mail and plaintiff on the same 
day and before destruction of the buildings insured mailed his check for 
the premiums as requested, the contract to agaln put the pollcies in force 
became binding from the time plaintiff's letter containlng the check was 
posted. 
S. Same— VALmiTT op Acceptance. 

Whc-re an Insurer oflered to reinstate pollcies whlch had been canceled 
for failure of insured to. pay premiums, provided insured would send 
check for the full amoimt of the premiums by return mail, and insured 
Immediately sent the check, and had ample funds in the bank to meet 
the same before the check could hâve been presented in the ordinary 
course of tbe mails, the fact that at the time the check was sent insured's 
bank aecount was bverdrawn did not render the check insufflcient to con- 
stltute an acceptance of Insured's offer. 
8. Same— Fbdehal Courts— JuKismcTios— Détermination— CiRctJiT Court 
OF Appeals. i 

Where a case Is removed from a state court to the United States Cir- 
cuit Court and the jurlsdictlon Is sustalned, the question of jurisdlctlon 
cannot be reviewed on a writ of errer to the Circuit Court of Appeals. 

^3. Keview of Jurlsdictlon of circuit courts, see note to Bxcelsior Wooden- 
Pipe Co. V. Pacifie Bridge Co.i 48 C. C. A. 351. 
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In Error to the Circuit Court of the United States for the Western 
District of New York. 
See io8 Fed. 169. 

On November 5, 1902, Charles C. Meyer, the défendant In error (plaintiff 
■below) obtained judgment against the plalntlff In error (défendant below) for 
$5,314.98, damages and costs in the Circuit Court of the United States for the 
Western District of New Yorlr, on policies of Insurance issued by the de- 
fendant on the plaintifC's sawmill property located in the eity of Rochester. 
The défendant sued out a writ of error. The action was originally com- 
menced in the Suprême Court of the state of New York, and was removed 
to the Circuit Court by the défendant. 

Herbert H. Harris, for plaintifif in error. 
Heman W. Morris, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. On May 26, 1900, the property covered 
by the policies of insurance was destroyed by tire. The principal 
question involved is whether or not the policies were in force at that 
time. On May I5th, the défendant sent notices of cancellation pur- 
suant to the terms of the policies. The plaintifï strenuously contends 
that thèse notices were inefifectual to terminate the policies. In view 
of what afterwards occurred we deem' it unimportant to deterfnine this 
question. However, in order to simplify the discussion, let it be 
assumed that the policies were canceled prior to May 23, 1900. 

On that day the défendant wrote to the plaintifï a letter in which, 
after reciting its contention that the policies were canceled, it says : 

"We regret we cannot see our way clear to allow this matter to run along 
any further unpald on our books, so if you still désire thèse policies to again 
be put in force we ask you kindly to send us check for the full amount by 
retum mail." 

On receipt of this letter on May 25, 1900, the plaintifï mailed his 
check on the Commercial Bank of Rochester to the order of the de- 
fendant for $274.17, the full amount demanded. This letter and check 
were received by the défendant on the morning of the 26th and re- 
ceipted bills for the premiums were returned to the plaintifï. Early 
in the morning of the 26th of May, and before the receipt by the de- 
fendant of the letter and check the fire occurred, but this was not 
known to the défendant until two days thereafter. The letter of May 
23d contained an expHcit agreement by the défendant to reinstate the 
policies if the check for the premiums was mailed. The ofïer of the 
défendant was accepted by the plaintifï. When the check was de- 
posited in the mail pursuant to this agreement to reinstate the poli- 
cies, the plaintifï did ail in his power to comply with defendant's ofïer. 
The minds of the parties met ; the agreement was consummated. 

It is stated in the defendant's brief that : 

"While the gênerai rule is that where a deflnite proposition is made by 
mail, the eontract becomes binding at the tlme the aceepting letter is posted, 
it is submitted that under the facts of this case the insurance was not to be 
In force until the Company received Mr. Meyer's answer." 

The rule is correctly stated, but we are unable to perceive why the 
facts in the case at bar constitute an exception. "The unqualified 
126 F.— 23 
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acceptance by the one of the terms proposed by the other, transmît- 
ted by due course of mail, is regarded as closing the bargain, from 
the time of the transmission of the acceptance." Tayloe v. Mer- 
chants' Pire Ins. Co., 9 How. 390, 402, 13 %. Ed. 187. The défendant^ 
had it desired to do so, cbuld hâve lîmated the time of the reinstate- 
ment of the policies to the actual receipt by it in Philadelphia of the 
letter and check, but this it did not do. The defendant's proposai was 
a plain, unequivocal âgreement to reinstate the policies when the 
check was dèfiosited in the rhails. 

It appears that on the day the letter was mailed the plaintiff's ac- 
count at the Commercial Bank was overdrawn and that it remained 
so until the morning of the 26th, on which day there were ample 
funds to meet the check. The ;25th was Friday. In the due course 
of the mails the check could not reach Philadelphia until Saturday 
and by no possibility could it hâve been presented for payment at 
Rochestef :until Monday morning following. But défendant con- 
tends thatbecause there were, no funds in the bank at the time the 
check was mailed it was wqrthless, and therefore not a compliance 
with dçfendant's proposai. ,We cannot accède to this yiew, The de- 
fendant received precisely what it asked for, namely, the plaintiff's 
cheick. The défendant might hâve demanded a certified check or a 
draft on New: York issued by the Commercial Bank, or it might hâve 
insisted that the cash should be sent by express or deposited to its 
order in a designated bank in Rochester, but this it did not do. The 
défendant evidently had sufEcient confidence in the plaintiff to believe 
that he would, not send afraudulent check and asked only for the 
deposit in the mails of the plaintiff's personal check. This it re- 
ceived. As before stated, the earHest moment that the check could 
hâve been presented at the bank was Monday morning, May 28, 1900, 
and at that time it was good beyond dispute. The plaintîff was justi- 
fied in taking notice of the fact that in the usual, course of the mails 
the check could not hâve, been presented until the following Monday. 
It was drawn in good faithon a bank where the plaintiff transacted 
business, and there is no question that the check would hâve been paid 
at any reasonable time after it was received by the défendant. The 
amount of the premiums hasbeen deducted fromi the recovery. 

If the contention of the défendant be correct, it follows thât if the 
letter of the 25th had been written after banking hours when the 
plaintiff had ample funds in his possession to make the check good, 
but which it was impossible for him to deposit until the opening of 
the bank on the following morning, still the fact that at the time the 
check was deposited in the mails his account was overdrawn would in- 
validate his acceptance of the defendant's offer, although in exact 
compliance with the terms of the offer. 

It is not necessary to consîder the objections and exceptions to the 
admission of testimony, for the reason that if the testimony to which 
objections were made were eliminated from the case the same resuit 
raust foUow. On the tindisputed facts we are of opinion that the 
plaintiff is «ntitled to recover. 

This court is not permitted to consider the question of jurisdiction 
(United States v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L,. Ed. 87), 
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but we will certify it if, in view of the récent décisions of the Suprême 
Court, the défendant desires to présent the question to that tribunal. 
The judgment is afïàrmed, with costs. 



NASSAU ELECTRIC E. 00. v. CORLISS. 
(Circuit Court of Appeals, Second Circuit. November 18, 1903.) 

No. 5, 

1. Carrier — Strbbt Railroads — Injuries to PAssKNaBHs — Prématuré 

Start — Evidence. 

Wbere, in an action for injuries to a passenger alleged to bave result- 
ed from tbe prématuré starting of a street car, plalntiffi claimed that tbe 
car was stopped when he attempted to board it, wbile défendant claimed 
that plaintife attempted to board the car while in motion, évidence that 
prior to the day of the accident défendant had adopted a rule requiring 
ail cars to stop at the point in question, and that they did in fact so stop, 
was admissible, 

2. Samb— Trial— Objections to Qoestions—Scope. 

In an action for injuries to a passenger, an objection to a question 
asked of a médical witness as to whether, from bis examination of plain- 
tifiC in 1899, he could state whether plaintiff would ever regain full con- 
trol of bis arm, etc., on the ground that the question was incompétent, 
Immaterial, and improper, in that plaintiff had stated that since 1899 
there bad been improvement in the joint, was insufficient to présent the 
objection that the question did not confine the answer within the limits 
of reasonable certainty. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Writ of error by the défendant below to review a judgment ren- 
dered in favor of the plaintifï below in the Circuit Court for the East- 
ern District of New York. 

I. R. Oeland, for plaintifï in error. 
James A. Burr, for défendant in error, 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The défendant in error, who was the plain- 
tifif below, was injured by being thrown violently agamst an iron 
pillar of the elevated railway structure on Fulton street, Brooklyn, 
N. Y., while he was attempting to board one of the surface cars op- 
erated by the plaintifï in error, who was the défendant below. 

At the trial the plaintifï testifîed that when he stepped upon the 
running board of the car it was standing still and when in the act of 
getting on, with one foot on the running board and the other in the 
car, it was moved suddenly forward so that he came into violent con- 
tact with the pillar and received the injuries of which he complains. 
The défendant disputed this theory of the accident and its witnesses 
testified that the plaintifï attempted to board the car while it was in 
motion. The trial judge instructed the jury that if the defendant's 
version of the accident were correct the plaintifï was guiity of con- 
tributory négligence and could not recover. 

So far as the defendant's négligence is concerned the only question 
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at the trial was whether the car was moving or standing still at the 
time the plaintifï attempted to board it. The only question debated 
upon this appeal is whether or not the court erred in permitting testi- 
mony to show that at and prior to the day o£ the accident the dé- 
fendant had adopted a rule requiring ail cars to stop at this point and 
that they did in fact so stop. It seems to us that there was no errer 
in admitting this testimony. The plaintiff's right to recover depended 
solely upon his ability to establish the proposition that the car was at 
rest when he attempted to board it. The fact that the place was a 
designated stopping point for ail the defendant's cars, and that they 
ail stopped there, was strongly corroborative of the plaintiff's testi- 
mony that the car was not moving. 

Assume, for the purposes of illustration, that the accident had oc- 
curred on a steam road ; at Tarrytown, for instance, on the Hudson 
River Railroad. Can therè be a doubt that, in answer to defendant's 
testimony that the train ran through the station at Tarrytown without 
stopping, the plaintiff would be permitted to show that Tarrytown 
was one of the scheduled stations for that train and that it always 
stopped there? We think not. 

The plaintifï was not attempting to prove négligence in stopping 
or not stopping the car, but simply the existence of a rule and custom 
which required that the car should stop at that point and that, in ac- 
cordance with this rule and custom, ail the cars of that line did stop. 

In this respect the case differs from the authorities cited by the 
défendant in support of its contention. For instance, in Warner v. 
N. Y. Central Railroad, 44 N. Y. 465, the plaintiff had offered testi- 
mony that the flagman, at the crossing where the accident happened, 
was intoxicated at the time and also testimony that he was seen in 
an intoxicated condition on many previous occasions. The admis- 
sion of testimony relating to his condition prior to the accident was 
properly held to be error. That cause would hâve been analogous 
to this if the fîagman's présence or absence had been the point in 
issue and testimony had been adduced to show that there had al- 
ways been a flagman stationed there and that the rules of the Com- 
pany so required. 

As was said by the Suprême Court in the case of Dunlop v. The 
United States, 165 U. S. 486, 17 Sup. Ct. 375, 41 h. Ed. 799, at page 
495. 165 U. S., page 378, 17 Sup. Ct., 41 h. Ed. 799: 

"Business could hardly be carried on without Indulglng in the presump- 
tion that employés, who hâve certain dutles to perform and who are known 
generally to perform such duties, wlll actually perform them In connection 
with a partlcular case." 

The only other assignment of error argued relates to a question 
asked of the physician of the plaintiff as to the permanence of his 
injuries. This question was as follows : 

"Q. Oan you state whether from your examina tlon In 1899, taklng that 
flrst, you think he wlll ever regain full use of that arm, bo far as the motion 
Of the arm at the shoulder Joint Is concerned?" 

The question was objected to as "incompétent, immaterial and 
improper, in that the plaintiff has already stated that since 1899 there 
bas been improvement in this particular joint." The objection was 
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tantamount to saying that the question was incompétent, immaterial 
and improper because the plaintifï had stated that there had been im- 
provement in the shoulder joint since 1899. If the objection Imd been 
that the question was improper in form for the reason that it did not 
confine the answer within the Hmits of "reasonable certainty" it would 
hâve fairly presented the contention now advanced. This it did not 
do and was properly overruled. 
The judgment is afïirmed with costs. 



HARVBY V. UNITED STATES. 

(Circuit Court of Appeals, Second CSrcuIt. November 18, 1903.) 

No. 18. 

I. United States Mails— Unlawfdl Use — Dépenses— Evidence. 

Where, in a prosecutlon for unlawfully depositing in the United States 
mails unmailable matter, It was not sliown ttiat the box claimed to hâve 
been unlawfully mailed had ever been in the post ofiBce, either by marks 
thereon or by évidence of post olHce employés, and the récipient did not 
testify that it came to him from the mail, but was careful to say only 
that he "received It," without stating from whom, the évidence was in- 
sufflcient to sustain a conviction. 

In Error to the Circuit Court of the United States for the Southern 

District of New York. 

This cause cornes hère upon a writ of error to review a judgment of the 
Circuit Court, Southern District of New York, sentencing V. Clémentine Har 
vey, plaintiff in error, to Imprisonment upon a verdict of gullty, uader section 
3893, Rev. St. U. S. [U. S. Comp. St. 1901, p. 2658]. The indictment was for 
having "unlawfully, willfully, and knowingly deposited, and caused to be 
deposited, for mailing and delivery, in the post office of the United States, in 
the city of New York, certain unmailable matter, to wit, articles designed 
and intended for the prévention of conception and to procure abortion— that 
is to say, certain pellets Inclosed in a pasteboard box." 

Henry W. Unger, for plaintifif in error. 

Before LACOMBE and COXE, Circuit Judges, and HAZEL, 
District Judge. 

PER CURIAM. The gist of the ofïense is the misuse of the mails 
— the mailing or causing to be mailed of letters or packages which are 
forbidden. It is essential to conviction that it be shown by the proof 
that the accused did mail or cause to be mailed the offending letter 
or package. At the close of the government's case, and again at 
the close of the whole case, the prisoner's counsel moved that the jury 
be advised to acquit upon the ground that "the government has failed 
to produce sufficient évidence to establish the charge in the indict- 
ment." Exceptions to the déniai of thèse motions sufificiently raise 
the point on which plaintifï in error relies, viz., that there was not 
sufficient évidence of mailing to send the case to the jury. 

1 1. Nonmailable matter, see note to Tlmmons v. United States, 30 G. G. A. 
79. 
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The entîre testimony as to the alleged mailing of the nonmailable 
box of pillsis as follows: A letter purporting to be written by a 
Mrs. A. Frederiçks, datediSumrriit, N. J., asking for strong medicine 
for removing pregnancy, and addressèd to Dr. Harvey, 144 West 
TwiÇntyt'Third street, New York City, was prepared by Anthony 
Comstock, a post office inspecter, and deposited by him in the post 
office at Sujmmit, N. J., on June 11, 1902. It was registered, and 
for the purposes of this discussion it may be conceded that it came 
into the possession of the prisoner, who îs Dr. Harvey's wife. Com- 
stock further testified that on June 13, 1902, at 5 :S5 p. m., "hé "received 
a box of the stronger kind," which was produced, and marked Exhibit 
No. 3. The witness further testified to a subséquent conversation 
with the prisoner at the time of her arrest, tending to show an ad- 
mission that she had received and receipted for the decoy letter sent 
to Dr. Hlàtvéy,'but nothing tending inany way to show an admission 
that she mailed or caused to be mailed the box which Comstock re- 
ceived. With the exception of the wrapper of the box itself, this is 
absolutely àUtlie testimony on this branch of the case. 

The piïl box is wrapped in manilla paper, apparently originally tied 
with a thread, and sealed at each end. It is addressèd, by typewriter, 
"Mrs. A. Frederick, P. O. Box 201, Summit, N. J." O^ one side is 
stamped, "RetUrn in 5 dàys to L. H. R. C. 144 West 23rd St. N. Y." 
On the face of it is a two cent stamp, upon which some black marks 
hâve been impressed, and four or five scattered letters and figures. 
On the back ié partly impressed a black circle, with two letters so 
faint as to be illegible. On the side there is a black circle, in which 
are found the words,- "N [illegible] K, June isth, 3.30 P. M., Madi- 
son Squafe." No one was called to give any explanation of the 
meaning of thèse various marks, no one to testify that any of them- 
were made by the canceUng stamps of a post office, no one familiar 
with post office methods to testify that the box had ever been in the 
mails, or even presented indications of having been marked by post 
office employés. Comstock did not, testify that it came to him from 
the mail; he is careful to say only that he "received it" — from whom 
or in what way he does not state. Moreover, the only legible date 
on the wrapper is "June 15, 3.30 P. M."; but Comstock testified that 
he received it on "June I3th, at 5 :5s p. m." If Comstock's testimony 
is accurate, the natural inference is either that the only legible in- 
scription (aside from the address and return request) was not affixed 
by the post office employés, since the box was then in his possession; 
or, if it be assumed that the inscription was affixed by the post office, 
then that Gottistock mailed or Caused it to be mailed after he "re- 
ceived" it, on June I3th. 

But ail such inferences and assumptions are idle. There should be 
some affirmative évidence to show that the package was at one time 
in the mails, ! and this record is wholly barren of any such évidence. 

The judgment o£ conviction must be reversed. 
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STILLMAN V. HAET, Clerk. 

(Circuit Court of Appeals, Fifth Circuit November 16, 1903.) 

No. 1,266. 

1. Afpeal — Final Obdeb— Directing Payments from Fund in Court. 

An order of a Circuit Court allowing its clerk a commission on a fund 
In the depository o£ the court, awaiting final decree in a pending cause, 
and directing the drawing of a check on said fund therefor, is a final 
order and appealable. 

2. JUUISDICTION OF FEDERAL CODRTS— TrANSFER OF CAUSES— ACT ChBATINO 

New District. 

The effect of section 7 of Act March 11, 1902, c. 183, 32 Stat. 64, 66 
[U. S. Comp. St. Supp. 1903, pp, 66, 69], dividing the state of Texas Into 
four fédéral judicial districts, which section transfers to the courts of the 
new Southern District Jurisdlction over ail pending causes of which they 
would hâve had jurisdlction if they had been instituted when such 
causes were commenced, was to deprlve the courts of the other districts 
of jurlsdietlon to make any further orders in such causes. 

Appeal from the Circuit Court of the United States for the Western 
District of Texas. 

L. G. Denman, for appellant. 

Clarence H. Miller, for appellee, 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In the case of C. B. Combe, Exécuter, et al., v. 
James Stillman et al., heretofore pending in the Circuit Court in and 
for the Western District of Texas, at Brownsville, an order was 
made on the 23d day of May, 1899, under which James Stillman, one 
of the défendants, paid into the hands of a receiver in the cause the 
sum of $50,000 in cash, which was thereafter dèposited in the National 
Bank of San Antonio, Tex., to the crédit of the court. Thereafter, 
and on the iith day of February, 1903, on application of the clerk 
of the United States Circuit Court for the Southern District of Texas 
to certify and transfer the said fund to the crédit of the Southern 
District of Texas, there to be dèposited to. the crédit of the court to 
which the said case of C. B. Combe, Eixecutor, et al. v. James Still- 
man had been transferred by opération of law, the Circuit Court for 
the Western District of Texas, among other things, decreed as fol- 
lows : 

"It Is therefore ordered, adjudged, and decreed by the court that D. H. 
Hart, clerk of the Circuit Court of the United States for the Western District 
of Texas, forthwith draw a check on the San Antonio National Bank of San 
Antonio, Texas, to be countersigned by a judge of this court, payable to the 
order of D. H. Hart, as such clerk, for the sum of $500, the amount found by 
the court to be due Mm, as one per cent, commission, under section 828 of 
the Eevised Statutes of the United States, for receiving, keeping, and paying 
out said above-mentioned fund of $50,000; and, further, that said Hart, clerk, 
draw a check on said San Antonio National Bank, to be countersigned by a 
judge of this court, payable to the order of C. Dart, clerk of the United States 
Circuit Court for the Southern District of Texas, for the sum of $49,500, the 

If 1. Finality of judgments and decrees for purpose of review, see notes to 
Central Trust Co. of New York v. Madden, 17 C. O. A. 238; Prescott & A. C. 
Ry. Co. V. Atchison, T. & S. F. E. Co., 28 C. C. A. 482. 
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remalnder of sald fund— the same, when received, to be deposited by sald 
Dart, clerk, in the South Texas National Bank of Houston, Texas, pursuant 
to the aforesaid order of the Honorable W. T. Burns." 

From that part of the decree allowing the clerk, Hart, to withdraw 
and retain $500 of the said fund, the défendant James Stillman sued 
out this appeal. 

A motion has been made to dismiss on the ground that the appeal 
is from an interlocutory decree riierely taxing costs. We are of opin- 
ion that it is a final decree as to the disposition of $500, and that it 
goes further than the mère taxing of costs, because it diverts a sub- 
stantial: portion of a fund paid into court to abide a final decree inter 
partes, and the motion to dismiss is overruled. 

By the seventh sectioii of an act entitled "An act to divide the state 
of Texas into four judicial districts," approved Marçh 11, 1902, c. 
183, 32 Stat. 64, 66 [U. S. Comp. St. Supp. 1903, pp. 66, 69], the 
case of C. B. Combe, Exécuter, et al. v. James Stillman, originally 
pending in the Circuit Court for the Western District of Texas, 
and ail jurisdiction therein, was transferred to and vested in the 
Circuit Court of the Southern District for the state of Texas, newly 
created by said act; and on the ist day of July, 1902, the date the 
act went into efïect, ail jurisdiction over the case of C B. Combe, 
Executor, et al. v. James Stillman, vested in the Circuit Court of 
the Southern - District, and absolutely passed from the Circuit Court' 
of the Western District, leaving nothing for the last-named court to 
do therein, save, as might be necessary, to certify and transfer the 
records and proceedings and matters relating to said proceedings. 
It follows that the Circuit Court for thé Western District was without 
jurisdiction to divert any part of the fund deposited in said case, or 
even to tax the costs therein. 

The decree appealed from is reversed and vacated at the appellee's 
costs. 



PROVIDÉNT S AV. LIFE ASSUR. SOO. v. EXCHANGE BANK OP MAÇON. 
(Carcuit Court of Appeals, Fifth Circuit October 17, 1903.) 

No. 1,254. 

1. LiFH InsOBANCB— RKPHBSBNTATIOirS IN APPLICATION— " USB " OP LtqUOK. 

A question in an application for life Insurance, "Hâve you ever used 
spirits, wine, or malt llquors to excess?" does not mean, "Dld you ever 
drink to excessî" but the word "used" implles more than a single or occa- 
sional act. The question is equivaletit to one asklng whether the appli- 
cant ever had the h^bit of drinklng to excess, and a négative answer 
doea not constitute à misrepresentatlon or false stàterneîit, which will 
avold à poliçy issuèd thereon, merely because it is shown that the insured 
had sometimés, but not habitùally, drank to excess. 

In Errpr tp the Circuit Court oï the United States for the Southern 
District of Georgia. 

î 1. See Insurance, vol. 28, Cent. Dlg. § 676. 
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James H. Gilbert, for plaintiff in error. 
A. L. Miller, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In the construction of the policy and application 
involved in this case we concur with the learned judge presiding in the 
Circuit Court. In his charge to the jury, Judge Speer said : 

"Thèse grounds of défense are, first, that the policy was obtalned by false 
and fraudulent stipulations and misrepresentatlons made to the assurance 
Company by Bivins, as foUows: That In the application made to the dé- 
fendant by BiTins, dated April 3, 1894, in reply to the question therein, 'Hâve 
you ever used splrits, wine, or malt liquors?' he said and answered, 'Mod- 
éra tely.' In reply to the question whether he had ever used spirits, wine, or 
malt liquors to excess, he said and replied positively and wlthout qualifica- 
tion that he never had. Relying upon the faith of this, it is alleged that the 
Company issued the policy, and it now says that thèse statements were not 
true, but were made with the purpose and intent on the part of said Bivins 
to conceal the truth, and fraudulently to mislead and deceive It, and induce 
it to accept â rlsk which the défendant In no wise would hâve done, the 
answer states, 'had the truth in respect to his use of wines, spirits, or malt 
liquors been made known by Bivins to the défendant. * * *' 

"Now, let us give more careful attention to the language çf thèse questions. 
'Hâve j-ou ever used spirits,' etc., 'to excess?' What Is the meaning of the 
Word 'used' in this connection? That, in my judgment, is the oruciUl ques- 
tion in the construction of this application. The word 'used' adopted for the 
purpose of this question does not imply an occasional indulgence in strong 
drink. It means to be accustomed, to make a practice of. When you speak 
of a man as using diligence in business, you mean that he is habitually In- 
dustrious and attentive to business. In his essay on Ranke's History of the 
Popes, that master of our language, Macaulay, says: 'The Catholic Church 
neither submits to enthusiasm nor prescribes it. but uses it.' It is a word 
which is synonymous with — that is, meaning the same with — 'custom' or 
'habit,' or, in this case, 'habituai indulgence.' Habit in this connection im- 
ports a disposition or condition of the body or mind acquired by custom, or 
a fréquent répétition of the same act; or, to express it otherwise, the cus- 
tomary conduct to pursue which one has acquired a tendency from the fré- 
quent répétition of the same act. When a man states he uses tobacco, he 
means that he smokes and chews it as a habit. If the assurance company 
had desired to know whether the insured was a total abstainer, it doubtless 
would bave chosen language in the préparation of Its questions which must 
hâve evoked the fact; such, for instance, as, 'Are you a total abstainer?' 
'Do you drînk?' 'Do you drink to excess?' or, 'Hâve you ever been drunk?' 
Xow, it is perhaps true that few Insurance companies could profitably con- 
duct their business if they restricted their policies to those who never in- 
dulged in strong drink, namely, total abstainers. It is essentlal to the earn- 
ing capacity of the company that It should Induce persons to insure, and it 
is a!so essentlal to the same thing that it should only take safe risks. 
With this View, as I construe the language of those questions, the défendant 
has sought to guard against men who habitually use ardent drink, and espe- 
cially against those who ever habitually drink to excess. Hence the utiliza- 
tion of the words, 'Hâve you ever used,' etc., which do not fairly mean, in 
this connection, hâve you ever partaken, but hâve you been in the habit of 
drinking, or bave you ever been in the habit of drinking to excess. This 
I take to be a just and practlcal construction of this language, which it is 
the duty of the court to make, and of the jury to accept. It was not denied 
by the insured that he used — that is, that he was accustomed to partake of 
— liquors. He said, however, that he did this 'moderately.' Since the 
company issued the policy in view of that statement, it would he bound by it, 
so far as that is in issue, unless it is proved to be false. He did, however, 
deny that he ever used spirits, etc., to excess. It will be observed that I un- 
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derstand the words, 'Hâve you ever used spirits • * • to exccss?' to 
mean, hâve you ever had the; habit ofdrinklng to excess. ïhe Suprême 
Court of the United States in the case of Insurance Ûoinpany v. Foley [105 U. 
S. 350, 26 L. Ed. 1055] passed upon praètically tte sanie question, and that dé- 
cision is not only ai^TlSory to the court ^nd illuminating, but it is controlling. 
There the înquiry was,' 'Is the party of temperate habits?' 'Sas be a<Jways 
been so?' Xhe answers were, 'Yes.' The Insurance companies contended that 
that was not true. One -wltness testifled that In 18îl and in 1872 he was the 
family physician of the Insured; that at tbat time the insured was drinlcing 
hard; that during thf year ^e attendçd hlm for deiirium tremens, and once or 
twiee for indisposition produced, as hé thought, from the excessive use of in- 
toxicatlng drink; and that he regarded Mm as a màn of intemperate habits. 
On cross-examinatlon he admitted that he did not know the insured intimately, 
had no relations with him other than professional, and saw him only when he 
attended him professlonally or met him oûcaslonally on the street. Other wit- 
nesses testifled that he was a very Intemperate man, and that they had fre- 
quenfly seen him under the influence of Uquor. But in that case for the plaln- 
tlff several witnesses were called who had known the insured intimately for 
many years. One of them had been his partner in 1869 and 1870, and they 
ail testifled unqualifledly to his being a man of temperate habits. The court 
in passing on thèse facts said: 'The question was as to the habits of the 
Insured. His occasional use of intoxicating liquors did not reïider him a man 
of intemperate habits, nor would an exceptional case of excess justify the 
application of thls character to him.' And thén the learned Justice states the 
somewhat startling proposition: 'An attack of deiirium tremens may some- 
times follow a single excessive Indulgence. iWhen we speak of the habits 
of a person we leter to his customary conduct, to pursue which he bas 
acquired a tendency from fréquent répétition of the same acts. It would 
be incorrect to say that a man bas a habit of anything from a single act. 
A habit of early rising, for example, eoùld not be aflirmed of one because 
he was once seen on the streets in the morning before the sun had risen. 
Nor could intemperate habits be imputed to him becaùse his appearance and 
actions on that occasion might Indicate a night of excessive indulgence. The 
court did not, therefore, err in instruéting the jury that if the habits of the 
insured, in the usual, orditiary, and every day routine of his life, were tem- 
perate, the représentations ïnade were not untrue within the meaning of the 
policy, although he may have had an attack of deiirium tremens from an 
exceptional overindulgenee; It could not becontemplated from thé language 
used In the policy that it shonld become void for an occasional excess of the 
insured, but Only when such excesses had'by fréquent répétitions become a 
hâblt.' Thls is but another form, I thirik, of expressing the same déduction 
I have made for your assistance from the words, 'Have you ever used spirits 
* • * to excess?'" 



The judgment of the Circuit Govirt is affirmed. 



FAUI^KNEB V. HTJTCHINS. 

(Circuit Court of Appeals, EIghth Circuit. November 3, 1903.) 

No.l,8«, 

1. Appkal bt Onk of Joint /Défendants— Keckssity of Notice to Codefbnd- 

ANTS. . ' ' 

A separate appeal by a single party from a Joint decree against him 
and othérs cannot be ma:intalned vrtthoùt notice to thé other défendants. 

Appeal from the United States Court of Appeals in the Indian 
Territory. 

î 1. See Appeal and Brror, vol. 2, Cent. DIg. § 2139. 
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Robert H. West, C. L. Herbert, E. A. Walker, and H. M. Cannon, 

for appellant. 

W. A. Ledbetter and S. T. Bledsoe, for appellee. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Jiidges. 

PER CURIAM. The decree in this case was against R. B. Faulk- 
ner, Fayette Owens, Jim Bends, Minnie Owens, and John Crisp for 
possession of real estate, and against R. B. Faulkner, George W. 
Holder, M, W. Riley, M. L. Powers, J. T. Jack, and John Draughon 
for $560. The appeal was taken by R. B. Faulkner alone from this 
joint decree, and there is no évidence in the record of any sum- 
mons and' severance or of any notice to the other défendants to par- 
ticipate in the appeal. A separate appeal by a single party from a 
joint decree against him and others cannot be maintained without 
notice to the other défendants. For this reason the decree of the 
Court of Appeals of the Indian Territory, which dismissed the ap- 
peal, was right, and it is affirmed. Masterson v. Herndon, 10 Wall.' 
416, 19 E. Ed. 953; Hardee v. Wilson, 146 U. S. 179, 181, 13 Sup. 
Ct. 39, 36 L. Ed. 933; Davis v. Trust Co., 152 U. S. 590, 14 Sup. 
Ct. 693, 38 L. Ed. 563 ; Gray v. Havemeyer, 3 C. C. A. 497, 505, 53 
Fed. 174, 178; Farmers' Loan & Trust Co. v. McClure, 78 Fed. 211, 
212, 24 C. C. A. 66, 67: Dodson v. Fletcher, 78 Fed. 214, 215, 24 
C. C. A. 6g, 70 



NATIONAL R. CO. OF MEXICO T. O'LEARÏ. 

(Circuit Court of Appeals, Flfth Circuit. November 23, 1903.) 

No. 1,288. 

1. Rbview on Briîok — Case Tbied to Court. 

Where a jury was walved by stipulation In the Circuit Court, the flnd- 
ing of the court was gênerai, and no bllls of exceptions were taken to 
the rullngs during the progress of the trial, the record présents no ques- 
tion for review by the appellate court. 

In Error to the Circuit Court of the United States for the Southern 
District of Texas. 

Thos. W. Dodd, for plaintiff in error. 
W. W. King, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM., As by written stipulation a jury was waived in 
this case, the fînding of the court was gênerai, and no bills of excep- 
tion were taken to the rulings during the progress of the trial, the 
record présents no question for this court for review. Rev. St. §§ 
649-700 [U. S. Comp. St. 1901, pp. 525, 570]. 

The judgment of the Circuit Court is affirmed. 
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UNITED STATES CONSOLIDATED SBEDED RAISIN CO. v. GRIFFIN 

& SKELLEY CO. 

, (Circuit Court of Appeals, Nlntli Orcuit. November 9, 1903.) 

No. 929. 

1. Monopolies— LEGALrrT of Contkacts— Liobnseb under Patents. 

Contracta by whlch a number of patents covering similar inventiona 
are eonveyed by the several owners to one of the parties, which grants 
licenses under ail to the others, are net void as against public pollcy, 
or as in violation of the Sherman anti-trust law, because of provisions 
Intended to protect and keep up the patent monopoly by requiring the 
licensor to prosecute ail infringers, limiting the licenses to be granted 
• to such licensees as shall be agreed on, and imposing conditions on each 
licensee as to the use and ownershlp of the patented machines, and pro- 
hibltlng him f rom using any others. 

3. Patents— BiGHTs ov Patbnteé— 'Eppbct op State Làws. 

Rights acquired under the patent lâws of the United States cannot be 
attected by a state statute. 
8. CoNTRAtaTS— Bfpbct OF Illkgal Provisions— DivieiBiLiTT. 

Stipulations in a contract which are invalid as in restraint of trade, if 
capable of being conatrued divisibly^ do not affect the validity of other 
provisions. 

4. Same— VAiiiDiTY— Whbn Question por Jury. 

Oonèedlng that a contract légal In its térms and In ita considération 
may be rendered Ulegal as against public policy by reason of the inten- 
tion of the parties to so use it as to commit civil injury to thlrd persons, 
whéré' thé évidence as tb such intention is conflicting the contract cannot 
be declared illégal by the court as matter of law. 

In Error to the Circuit Court of the United States for the Northern 
District of California. ' 

The plaintifC i» error is a coj;poration created under the laws of New York. 
Prior to June 26, 1900, It was the owner of two certain patents for machines 
for seeding and processing raisins. Other persons and corporations at 
Fresno, Cal., engaged in the raisin-seeding business, owned certain other 
patents, Litig^tion had arlsen between the owiiers of thèse. patents. To end 
th|is Iltigatiôii, and to aVûid it in the future, an agreeméht was made on 
Jtme 26, 19<>0,' between the plaintifC in èrror, as the party of the first part, 
and the F*orsyth Raisin Process Cornpany, the Forsyth Seeded Raisin Com- 
pany, the Griffln & Skelley Company, the California Seeding Machine Com- 
pany, WillianJhM. Griflan, Thomas E. Langley, Cary S. Oox, and Lee L. Gray, 
as parties' of "th^ second part. The agreemént recites that the party of the 
first part is the owner of patents numbered 543,833 and 543,834, and that 
the parties of the second part own patents numbered 611,782, 641,938, 641,939, 
614,178, 592,131, 602,698, 619,698,' and 679,223, and that It is deemed expédi- 
ent and for the interest of ail parties that ail of said letter^ patent be com- 
blned for mutna.1 protection! flnd assistance, It thereupon provides, in sub- 
stance, that the parties of the second part shall assign their various patents 
to. the party of the flrst part, and that the latter shall use every reasonable 
effort to défend and prOtect thè séveral Inventions and» létters patent in the 
Interest of ail,; ànd that: it shall grant licenses under said patents, institute 
and défend sulta to protect said InvéntionB and lettefs patent. The agree- 
mént provides further, that the royalties whleh shall be rpcelved qn lieense 
contraets shall, àftier the déduction of.expenses and otljer charges, as pro- 
vided for in the agreemeiit, be paid 40 per cent, to thé- plaintift' in error on 

f 1. Validity of monopolistic contraets as affected by publie policy, see note 
to Cravens v. Carter-Crume Co., 34 C. C. A. 486. 
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account of Its patents, 30 per cent, to the Forsyth Raisin Process Company 
on account of its patent, 20 per cent, to the présent owners of letters patent 
619,698, 6 per cent, to Tliomas E. Langley and C. S. Cox, and 4 per cent, to 
the California Seeding Macliine Company. The agreement provides for an 
appointment of an advisory committee of four members, two to be designated 
by the party of the flrst part, and two by the parties of the second part; said 
committee to hâve authority to détermine to whom licenses shall be granted 
under the letters patent, the tenns and conditions thereof ; and it gives the 
committee power to employ a flnancial agent, -whose duty it shall be to collect 
and distribute the royalties under such licenses. The agreement makes 
further provision for the payment of salaries of offlcers, taxes, and other ex- 
penses, makes référence to a suit then pending in the United States Circuit 
Court for the Northern District of California by the Forsyth Raisin Process 
Company against A. L. Hobbs & Co. on letters patent 611,782, and provides 
that the same shall be prosecuted without delay at the expense of the plain- 
tiff therein. The agreement proceeds to provide that, in case any of the said 
mentioned letters patent shall be judicially determined to be invalid by a 
court of last resort, then the share of royalties In the agreement apportioned 
to and on account of such letters patent shall thereafter net be paid. 

The licenses issued under this agreement were ail in the one form. They 
recited that the plaintiff In errer, the licensor, is the sole ovpner of the letters 
patent referred to In the agreement; and, flrst, that it grants to the licensee 
the right to use machines and processes embodied in and covered by said 
letters patent throughout the United States for the life of said patents; 
second, that the party of the second part shall pay therefor as license fee 
one-eighth of one cent for each pound of raisins seeded or processed under 
said letters patent during the years 1900 and 1901, and thereafter one-fourth 
of a cent per pound; third, that the licensor shall from time to time lease 
to the licensee raisin-seeding machines, processes, appliances, fittings, etc., 
as the same may be required, upon payment of the actual cost of the same, 
title to such machines, however, to remain in the licensor; fourth, that the 
licensee "shall use every reasonable endeavor to secure and promote the 
business of raisin-seeding under this contract, shall neither sublet any of 
said machines, nor allow any parties, except Its own employés, to hâve pos- 
session or control of or to use said machines; shall not use any other raisin- 
seeding machines during the life of this contract than those furnished by the 
first party, or with their consent; and shall not buy, sell, nor deal in raisins 
seeded or treated by any other machines or processes than those of the first 
party." The flfth provision requires the licensee to keep suitable books of 
account, open to the inspection of the licensor. The sixth prohibits the 
licensor from licensing any other party under said letters patent for less 
royalty or compensation than one-half a cent per pound for raisins seeded 
under or processed under the said patents, except with the consent of four 
of certain named of the licensees. The license contract eontains the provi- 
sion that the licensor shall vigorously prosecute infringers of said letters 
patent, so as to prevent, as far as possible, ail unlawful interférence with 
the business and rights of the licensee under and by virtue of the contract. 

The plaintiff in error brought an action at law against the défendant in 
errer, alleging that on June 27, 1900, one of the above-mentioned contracts 
of license was entered Into and executed by the said parties; that thereafter, 
during the years 190O and 1901, the défendant in error processed about 
12,000,000 pounds of raisins, the license fées and rentals for the same, as 
provided for In said contract, being the sum of $15,000; that no part of said 
sum bas been paid except $3,759.42, and that the remainder, $11,240.58, is 
due and unpaid. The plaintiff in error, as a second cause of action, alleged 
that after March 15, 1901, the défendant in error willfully and maliciously, 
and for the purpose and intent of damaging and injuring the plaintiff in er- 
ror, failed, refused, and neglected to use every or any reasonable endeavor 
to secure or promote the business of raisin-seeding under said contract, and 
did sublet and transfer certain and sundry raisin-seeding and processing ma- 
chines which It owned and was operating prier to the exécution of the con- 
tract of June 27, 1900, to other parties, who were not Its own employés, and 
did authorize, permit, and allow such other parties to use the same, and did 
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buy, sell, and fleal In raisins seedeil and trgated by other machines and 
processes than those of the plaintlff in error, to its injury in the sum of 
IlO.OOp. The défendant in error made Its answer to tlils complaint by deny- 
Ing that It was indebted to the plaintlff in error for license fées or rentals or 
for damages, and alleged as matters of défense, In substance, that on Feb- 
ruary 25, 1901, the défendant in error rescinded its license contract with the 
plaintlff In error, and gave to It wrltten notice thereof; and as reasons for 
such rescission alleged that prlor to the exécution of said contract it was 
understood and agreed between the défendant In error and the plaintlff In 
error that a slmllar contract should be entered Into by the plaintlff in error 
w'ith the Griffin & Skelley Company, Forsyth geeded Raisin Company, B^-esno 
Home Packing Company, Porter Bros. Company, Fruit Cleâning Company. 
Golden West Packing Company, and the Co-operative Pacliers' Association; 
that by reason of said représentation the défendant in error was Induced to 
sign said contract, and otherwise would not hâve signed the same, but that 
the plaltitlff in error has wholly failed to obtain a contract wlth tlie Co- 
opéra tite Pack ers' Association. The défendant In error, in Its answer, 
further alleged that at the time of the exécution of the contract of June 26, 
1900, the plaintlff In error represented that It was the owner of patents num- 
bered 631,938 and 631,939; that the défendant in error relied on such repré- 
sentation, but that thereafter it learned that the plaintlff in error did not 
own the sàid letters patent, or eîther of th'em, and on February 25, 1901, It 
learned that said représentations were f aise,, and that the plaintlff In error 
had not and would not ac^uire tltle to the said letters patent, or eîther of 
them. The answer further alleged, as ground for rescindirig the contract of 
license, that the plalntifC In error wlllfully and negligently failed and ref used 
vlgorouSl*^ to prosecute infrlngers of the letters patent enumerated in the 
contract of June 26, 1900, and that it dId not prevent as far as possible ail 
or any unlawful interférence itlth the business and rlghts of the défendant 
in error ùnder said agreement; that by reason of such failure the gênerai 
public dlsregàrded Said letters patent, and without the consent of the plain- 
tlff In error, In opposition to Its rlghts and to the rlghts of the défendant In 
error, openly, continuously, and generally used the devlces and processes 
covered by said letters patent without paylng license fées or royalty to the 
plaintlff In error; that a material and chlef considération moving to said de- 
fendant In error should proteet the défendant In error in Its business and 
rlghts under said contract, and prevent unlawful interférence with such busi- 
ness and rlghts by persons engagea In such business in compétition wlth the 
défendant In error; that such considération has utterly failed; that the 
plalntifiC In error has failed to proteet thè business and rlghts of the de- 
fendant In error, and has permitted gênerai, continuons, and open use of the 
patented devlces and processes referred.to In said contract. Upon thèse Is- 
sues the cause was tried before the court and a jury. At the conclusion of 
the évidence and the arguments of counsel, the court submitted to the jury 
the décision of the various questions ralsed upon the issues so presented. 
After the Jury had reOred to conslder of thelr verdict, the court recalled 
them, and gave them a peremptory Instruction to flnd for the défendant in 
error. In so Instructlng them the court said: "There are three propositions 
only In the casé, and I think upon eîther one of them you should flnd for the 
défendant. I thl'nk the contract is vold, flrst, because it Is contrary to a 
provision of your statute, section 1673, as explained to you. I think it Is 
vold because it Is In contravention of public policy, because, if carried ont 
to the full estent that It was intended to be, it would hâve amounted to a 
monopoly of the business. In the next place, I think It Is void because it 
provided for certain litigatlôh, and I am Inclined to think the testimony jus- 
tifies the bellef that that Utigatlon must be pressed, regardless of the rlghts 
of other parties, and with a vlew of oppressing them and driving them ont 
of business. Courts cannot sustain any such contracts." 

The évidence on which the court held that the combination contemplated 
oppressive lltigatlon was thé testimony of "William Forsyth and A. Gartenlaub, 
Forsyth, ■#ho was président of three of the corporations who were parties 
of the second part to the contract, and attorney in fact for the remalnder of 
the parties of the second part in slgnlng the contract of June 26, 1900, testified 
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that in the negotiatlons leadlng up to the contract the plaintiffi In error was 
représentée! by its secretarj', James Williamson, and its treasurer, C. F. Allen. 
The court drew from the witness the following testlmony: "The Court: I 
do not know whether I got a wrong impression or not, but I want to know 
what the f act was. What was the understanding as to the prosecution of 
the holders of other patents? Was it the design of the organization, or the 
understanding among you, that thèse prosecutions should be urged for the 
purpose of wearing them eut, or because they were infringers? A. Other 
patents, you mean; people using the same machines? Q. No, sir; I mean 
those that were engaged in the business; thèse outside parties that you ex- 
pected to close ont. A. Both for the purpose of wearing them ont and to 
stop them using the machines. Q. I inferred that, and I wanted to Itnow 
whether that was a part of the combination. That was a part of this eom- 
bination? A. Yes, sir." The witness proceeded to refer to litigation pending 
at that time for infringements of patents held by the plalntilï in error, after 
whlch he gave the following testimony: "Q. What was said, if anything, in 
regard to elosing up any other concern, and how did they propose to close 
them up? A. By bringing suits against them. Q. Suits for what? A. For 
infringing of patents." A. Gartenlaub, who was in the seeded raisin business 
at Fresno, and who refused to take a license from the plaintif!: in error, tes- 
tified to a conversation which he had with James Williamson, as follows. 
"Q. When he said he was going to sue people who did not take out a license, 
did he give you to understand that he was going to sue for an infringement 
of some of thèse patents? A. He said he was going to close them up; he 
would worry them out of business. Q. Did you not ask him how he was 
going to close them up? A. I did not. He told me how. He explained to 
me. Q. Did he not say he was going to bring suits on thèse patents for in- 
fringements? A. He said he owned ail the patents, and, the patent litigation 
being so expensive that you could not défend a suit for less than $5,€00 or 
$10,000, that, if he kept on filing five or six suits, he would worry a man out 
so that he would either close up or take out a license. Q. ïhe suits were for 
Infringement of the patents? A. He did not explain to me how he was 
going to file bis suits." As opposed to this testimony were the dépositions 
of Williamson and Allen, taken in New York before the trial; taken, it is 
true, on the issues raised on the answer, yet referring in gênerai terms to 
the negotiatlons which led up to the contract. Williamson, being asked 
whether anything was said as to the purpose or objects of the combination, 
answered: "Nothing further than that the United States Consolidated Seeded 
Raisin Company was to become the owner of the patents, and, as the owner 
of the patents, license certain people." Charles F. Allen was asked the fol- 
lowing questions: "Q. State whether or not ail the représentations made by 
the plaintilï to the défendant — that is to say, such représentations as were 
made to induce them to slgn the contract — are contained in the license con- 
tract itself which was issued to them. A. Yes, sir. * * * Q. Was it not 
one of the purposes of the combination that you should get a sufficient num- 
ber of patents to control the raisin-seedlng art? A. No, sir. Q. What was 
the object In getting together this considérable number of patents? A. Be- 
cause those who gave their patents did it to stop litigation that we had 
brought against them." Alfred Nichols, the président of the plaintiff in error, 
also deposed "that no représentations or statements were made by the plain- 
tifC to induce défendant to enter into this license contract other than such 
statements and représentations and promises and agreements as were con- 
tained in the written document itself." As tending to contradict the testi- 
mony of Forsyth and Gartenlaub, other wltnesses testified as to the représen- 
tations made by the plaintiffi in error to induce them to join the combination. 
T. E. Langley testified that Williamson said that they would prevent others 
who did not take out licenses from operating by bringing suits against them. 
"Q. What were they to sue them for? What was to be the basls of the 
suits? A. Infringement of the patents." A. L. Hobbs, who was asked to 
join the combination, testified that in the représentations made to him it was 
not said that the plaintiff in error would bring suits for anything except what 
they claimed was an infringement. John Bonner, who declined to join the 
combination, gave similar testimony. 



368 126 FEDERAL EEPOETEB. 

John H. Miller, for plaintiff in errer. 

Platt & Bayne and H. H. Welsh, for défendants in errer. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stâting the case as above, deliv- 
ered the opinion of the court. 

The Circuit Court instructed the jury to return a verdict for the 
défendant in error, holding the contract void on three grounds : 
First, that it was contrary to public poHcy, in that it tends to create 
a monopoly ; second, that it is prohibited by the provisions of section 
1673 of the Civil Code of the State of California; and, third, that it 
was contrary to public policy, for the reason that it provided for op- 
pressive: litigation. That such a contract is not void as against public 
policy, in that it tends to create a monopoly, has been decided by the 
Suprême Court in the caSe of Benient v. National Harrow Co., 186 
U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058. In that case a contract had 
been entered into between the National Harrow Company and varions 
other corporations and ûtms engaged in manufacturing fioat spring 
tooth harrows, their frames and attachments, under various patents, 
85 in number, which were assigned to the National Harrow Company. 
That corporation then entered into contracts with the other parties 
to the agreement, and gave to each a license very similar to the license 
in question in the présent suit. The license provided that the licensee 
should pay a fixed royalty, should make verified reports of its busi- 
ness, and that it should not sell its products manufactured under the 
license at a lower price or on more favorable terms of payment than 
was set forth in a schedule which wasmade a part of the license, ex- 
cept that the liçensor reserved the right to reduce the selling price 
and to reduce the royalty. The licensee agreed that it would not, dur- 
ing the continuance of the license, directly or indirectly engage in 
the manufacture or sale of any other float spring tooth harrows, etc., 
than those which it was licensed to manufacture and make under 
the terms of the license, exce^t such as it might manufacture and 
furnish another licensee of the National Harrow Company, and then 
only such constructions thereof as such other licensee should be 
licensed by the National Harrow Company to manufacture and sell, 
except such other style and construction as it might be licensed to 
manufacture and sell by the National Harrow Company. Provision 
was made for the payment pf fixed liqûidated damages for breach of 
certain of the terms of the license, and the licensee agreed not to,. 
directly or indirectly, in any way contest the validity of any patent 
under which it was licensed to manufacture, or which it might manu- 
facture for another licensee ; and it agreed also not to alter or change 
the construction of the float spring tooth harrow, the frames, etc., 
which it was authorized to manufacture under the license and under 
the patents. The liçensor covenanted not to grant licenses to any 
other person or any right to manufacture articles of the peculiar style 
and construction, or embôdying the peculiar features thereof, used by 
the licensee. It was agreed that the license should continue during 
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the life of the patent or patents applicable thereto, and during tlie 
term of any reissue thereof. There were other provisions of the 
contract not necessary hère to be considered. The Hcensee having 
violated the contract, suit was brought to recover damages and to re- 
strain further breaches. The Hcensee, in défense thereof, answered 
that the license grew out of a combination of the National Harrow 
Company and other manufacturers and dealers, which amounted to 
a combination to regulate the manufacture and provide for the sale 
of iîoat spring tooth harrows at fîxed prices throughout the United 
States, and that said combination was void, as in restraint of trade, 
and a monopoly prohibited by the Sherman act. In the opinion of 
the court Mr. Justice Peckham said of the patent laws of the United 
States : 

"The very object of thèse laws Is monopoly, and the rule Is, with few 
exceptions, that any conditions which are not in their very nature illégal 
with regard to thls kind of property, imposed by the patentée and agreed 
to by the Hcensee for the rlght to manufacture or use or sell the article, will 
be upheld by the courts. The fact that the conditions in the contracts keep 
np the monopoly or fix prices does not render them illégal." 

Concerning the application of the Sherman act to the contract in 
question, the court said : 

"But that statute clearly does not refer to that kind of a restraint of Inter- 
state commerce which may arise from reasonable and légal conditions im- 
posed upon the assignée or Hcensee of a patent by the owner thereof, re- 
stricting the terms upon which the article may be used and the prlce to be 
demanded therefor. • * * The owner of a patented article can, of course, 
charge such price as he may choose, and the owner of a patent may assign 
it or sell the rlght to manufacture and sel! the article patented upon the con- 
dition that the assignée shall charge a certain amount for such article. It 
is also objected that the agreement of the défendant not to manufacture or 
sell any other float spring tooth harrow, etc., than those which It had made 
under its patents before assigning them to the plaintifC, or which it was 
licensed to manufacture and make under the terms of the license, except 
such other style and construction as it may be licensed to manufacture and 
sell by the plaintlff, is void under the act of Congress. The plain purpose 
of the provision was to prevent the défendant from infringing upon the 
rlghts of others under other patents, and it had no purpose to stifle compé- 
tition in the harrow business more than the patent provided for, nor was its 
purpose to prevent the licensee from attempting to make any improvement 
in harrows. It was a reasonable prohibition for the défendant, who would 
thus be excluded from making such harrows as were made by others who 
were engaged in manufacturing and selling other machines under other pat- 
ents. It would be unreasonable to so construe the provision as to prevent 
défendant from using any letters patent legally obtained by it and not in- 
fringing patents owned by others. This was neither its purpose nor its 
meaning." 

We think the principles announced in that case must control our 
décision of the question which is hère presented, and under its au- 
thority we hold that the contract in question in the présent case is not 
void as against public policy, as tending to create a monopoly, or as 
obnoxious to the provisions of the Sherman anti-trust act. 

The principles announced in the case just cited are applicable also 
to the question whether the contract was prohibited by section 1673 
126 F.— 24 
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of the Code of Civil Procédure of California. That section reads as 
follOws:' '' 

"Every contract by whlch one is restrained froro exerclsing a lawful pro- 
fession, trade, or business of aiiy kliid otherwise tban as ptovlded by tbe 
next two sections, Is to that extént void." 

The next two sections, referred tp hâve np relevancy to the questions 
involved in the présent case,sandneed not be quoted, That the pro- 
visions pf S ^tate law cannpt afïect rights acquired under a patent of 
the United; States, is toO: plain to require discussion. In Columbia 
Wire Co. V. Freeman Wire Co. (C. C.) 71 Fed. 302, 306, the court 
said: ■ , , ' : 

"The entlre theory and purpose of our patent laws Is to create a limited 
monopoly. In considération that a patentée will give hls Invention to the 
public, wlth full drawings and spécifications, so as to enable the public to 
freely use It at the expiration of 17 years, a grant is made to himof an ex- 
clusive right to the monopoly of the patented device during that time. ïhe 
rights so acquired by the patentée under a grant from the United States are 
entirely Inconsistent wlth the patentee's belng made subject to the provisions 
of the anti-trust laws of the several states." 



But, whatever may be the effect of the section of the California 
statute quoted as regards the; contract in question, we hold that it can 
hâve no relevancy to any portion thereof except that covenant of 
the licens(çe enjbodied in the fourth provision of the license contract 
that it shsll "neither stiblei àny of said machines, nor allow jiny parties, 
except its own employés, to hâve possession or eontrol of> or to use 
said machines; shall not use any other raisin-seeding machines dur- 
ing the life of this contract;, fhah those îtimished by thé fitst party, 
or with their consent; ^nà shall not buy, sell, nor deal in raisins 
seeded or treated by any other machines or processes than those of 
the first party." If that proyision of the contract is, indeed, rendered 
void by the.lpcal statute,' niô,ne of the questions presertted in this case 
is thereby afîected, as that provision is not involved in the litigation. 
The plaintiff ; in' error sued on two covenants only of the license 
contract-J-the covenant to pay a royalty, and the covenant not to 
sublet the machines. Theçè a:re valid ahd subsisting covenants, and 
are not affected.by sectiofi 1673, which provides that the contract 
which contravenes that siection is only ' to that , ej^tént void." In 
Oregon Railway & Navigation Co. v. Winsor, 20 Wall. 64, 70, 22 
L. Ed. 315, the court àffirmed the doctrine "that agrêernents in re- 
straint of trà'de, whéther' uri^ler seal or not, are divisible ;; and accord- 
ingly it has been, held tliat,,when such an agreemetit çontàins a. stipu- 
lation which' is capable of being construed divisibly^ and one part 
thereof is void as being in restraint of trade, whilst the other is not, 
the court will give effect to the latter, and will not hold the agreement 
to be void àltogether." 

It rernàins'jto be considéfed whether the priginal contract of June 
26, igoOjr is void, or so ta.inted with inequity that a court will not 
enforce its provisions, fpf the reason that it provides for oppressive 
litigation agaifist third perspns. The contract itself contâins'in its 
terms no provi'siôh for oppressive litigation. It coritains a covenant 
on the part of fhe 'plairitiff in error tô "institute and défend suits based 
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upon or concerning the inventions and letters patent above specified, 
and such others as may hereafter be acquired by it under and by 
virtue of tliis agreement." The license contract contained a pro- 
vision requiring the plaintiff in error to "vigorously prosecute in- 
fringers of said letters patent, so as to prevent as far as possible ail 
unlawful interférence with the business and rights of said party of the 
second part under and by virtue of the contract." Thèse are proper 
provisions, and they are not open to criticism. The ruling of the trial 
court was based upon certain oral testimony adduced upon the trial. 
There was no issue raised by the pleadings to which such testimony 
was applicable. The défendant in error had, it is true, alleged 'in its 
answer "that the object of the said combination was not only the pur- 
pose aforesaid, but aiso for the purpose of forcing out of the seeded 
raisin business the individuals, companies, and corporations who did 
not unité with the said plaintifï and join with it in its schemeand plan." 
That purpose, as pleaded in the answer, was not necessarily an illégal 
one. The ansvi'er did not aver that the said alleged purpose was ex- 
pressed in the terras of the contract of June 26, 1900, or that the con- 
tract itself provided in any way for unjust or oppressive litigation. 
So far from making that allégation, the défendant in error set up in 
its answer as one of its grounds of défense, and as a reason for 
rescinding the contract, that the plaintifï in error, having promiscd' 
vigorous prosecution of infringers of said letters patent, failed to per- 
form the promised service. The avernient of the answer that one of 
the unexpressed purposes of the combination was to force out of the 
seeded raisin business those who did not take licenses thereunder is 
presumably true, when it is considered that the whole of the new art 
of seeding raisins by machinery was covered by the patents which 
were pooled in the combination. The natural resuit of such a com- 
bination would be to force out of business ail who did not obtain 
licenses from the plaintifï in error, for they would necessarily be in- 
fringers. The oral évidence which prompted the action of the trial 
court in withdrawing the case from the jury was the testimony of the 
président of the défendant in error, who had been an active agent in 
effecting the combination, that it was the "design of the organization 
or the understanding," that litigation was to be instituted against 
those who refused to take Hcenses, "both for the purpose of wearing 
them out and because they were infringers." The same witness testi- 
fied kter, however, that it was the purpose to close up such third 
parties by bringing suit against them "for infringing of patents." 
There was the testimony, also, of another, who said that WilHamson, 
the secretary of the plaintifï in error, stated to the witness that he was 
going to close up and wear out of business ail who did not take out a 
license. Admitting that a contract légal in its terms and in its con- 
sidération may be rendered illégal, as against public policy, by reason 
of the intention of the parties thereto at the time of entering into it 
to so use it as thereby to commit civil injury to third persons, it may 
nevertheless be doubted whether the mère existence in the minds of 
some of the contracting parties of such a purpose — a purpose difïerent 
from the main purpose, and never in fact carried into exécution — is, 
after the contract has been acted upon and acquiesced in inter partes 
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for eight months, ground sufficient to justify the déniai of any remedy 
thereon. But, however that may be, we are clearly of the opinion 
that if, in view of the pleadings and the law applicable thereto, the 
question of the existence of such an illégal purpose was properly be- 
fore the court as afïecting the legality of the contract, it was, under 
the évidence, a question of fact which should hâve been submitted to 
the jury for its décision. There was évidence before the court and 
jury tending to contradict the évidence that such a purpose existed. 
There was the testimony of three of the ofïicers of the plaintiff in 
error taken upon dépositions in New York upon the gênerai issues 
raised by the answer, in which they deposed in substance that the 
contract itself embodied ail of the représentations made to induce its 
exécution, and that its objects were fully expressed in its terms. 
There was the testimony, also, of others who were asked to take out 
licenses under the contract, who stated that the ofïicers of the plaintiiï' 
in error made no représentation to them that suits would be brought 
against others, except on account of infringement of the patents. 

The judgment of the lower court is reversed, and the cause re- 
manded for a new trial. 



W. A. CHAPMAN & CO. v. MONTGOMEHY WATER POWER CK). 
(Carcult Court of Appeals, Fifth Circuit December 7, 1903.) 

No. 1,272. 

1. Contract for Buildins Dam — Constkuctiok — Destruction op Work 
bkfork completion. 

A contract for the construction of a dam held correctly construed by 
the trial court to require the loss resultlng from the destruction of the 
dam before completion to be borne by the contracter. 

In Error to the Circuit Court of the United States for the Middle 
District of Alabama. 
See 126 Fed. 68. 

W. A. Gunter, Gregory Li. Smith (Gaston Gunter, on the brief), 
and Harry T. Smith, for plaintiff in error. 

Edward A. Graham (Robert E. Steiner, on the brief) and Horace 
Stringfellow, for défendant in error. 

Before PARDEE, McCORMICK. and SHELBY, Circuit Judges. 

PER CURIAM. This case was decided on the pleadings. It was 
a suit brought by Chapman & Co., contractors, against the Mont- 
gomery Water Power Company, on a contract by which the former 
agreed to complète certain Work of hydraulic construction in the 
Tallapoosa river. During the progress of the wôrk a dam, which 
was part pf the works to be constructed, was washed away by the 
river. The pleadings and exhibits raiséd the question, on whom 
should the loss resulting fall — on the plaintiflfs or on the défendant? 
We think thât the iearned trial judge Construed the contract cor- 
rectly in his ruiings on the pleadings that, under the terms of the con- 
tract, the loss Should fall on the contractors. 

The judgment of the Circuit Court is therefore affirmed. 
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H. C. WHITE CO. V. WALBRIDGE et al. 

(Circuit Court of Appeals, Second Circuit. October 28, 1903.) 

No. 494. 

1. Patents— Infringbmbnt — Stebboscopes. 

The Wlilte patent, No. 548,149, for a stéréoscope showing an extension 
of tlie sliaft beneath the hood to support the same and more effectually 
exclude the light from below, is entitled only to a narrow construction, 
and is not Infringed by the device of the Walbridge patent. No. 599,878, 
in -which the shaft is not extended, but a separate pièce of veneering 
shaped to fit the face is placed within the hood, and supported by its 
edges, to exclude the light. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Vermont. 

This cause cornes before this court on appeal from a decree grant- 
ing an injunction against the infringement of complainant's patent' 
No. 548,149, granted October 15, 1895, to H. C. White for a stéréo- 
scope. 

For opinion below, see 118 Fed. 166. 

William A. Megrath, for appellant. 
Frankhn Scott, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge._ The first three daims of the pat- 
ent in suit — the only ones hère in question — are as follows: 

"(1) A stéréoscope, consisting of a lens-frame, a shaft attached thereto, 
which extends forward of the said frame and is recessed to fit closely the 
nose and cheeks, and a hood which extends around the said frame to the 
Bides of the said shaft and Is supported thereby, the front part of the said 
shaft being practically a part of the said hood, the said hood belng also pro- 
vided with extensions for fltting against the temples, to combine with the 
said recessed shaft in forming a dark chamber, substantially as set forth. 

"(2) A stéréoscope, consisting of a lens-frame, a shaft attached thereto, 
which extends forward of the said frame and is recessed to fit closely the 
nose and cheeks, and a hood which extends around the said frame to the sides 
of the said shaft and is supported thereby, making the latter practically a 
part of the said hood, substantially as set forth. 

"(3) The descrlbed improvements in stéréoscopes, consisting of a lens-frame, 
a shaft extending forward of the said frame, and a hood extending around 
the said frame to the sides of the said shaft and supported thereby, the front 
edges of the hood and the front end of the shaft being eut to fit the shape 
of the face of the observer, substantially as set forth." 

The court below in its opinion describes defendant's construction, 
and States the facts and the issue between the parties, and its con- 
clusions, as follows : 

"Hoods for such instruments that excluded the light from below, which 
Is a useful effect, had been made before; but the extension of the shaft 
shaped to fit the nose and face, and adapted to support the hood, does not 
appear to hâve been used before for that or any purpose. Thèse former hoods 
were clumsy, and had not been well adapted to practicable and successful 
'Bcopes.' The Invention made darker chambers within the hoods more 
feasible, and came immediately Into extensive use, and the patent for it 
seems to be valld for what it covers. The more important and dlfflcult ques- 
tion is as to infringement. In the defendant's 'scopes' complained of, the 
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shaft stops at the lens-holder, as before, aijd a pièce of veneerlng shapeil to 
fit the nose and face and curved to lie at each end within and upon the lower 
edges of thehood Is fastened to the shaft there. The patent caaiiot be valid 
for excludïng thé light from below and formïng a darker chamber wlthin the 
hood, for that would be old, but only for the means by which tlie darker 
chamber is formed and maintained. The défendant does not extend the shaft 
bodily beyond the lens-holder, for excluding light from below and supportlng 
the edges of thé hood, but adds another pièce extending from the end of the 
shaft and supt>ortèd by the edges of the hoéd excluding thë light. This pièce 
does not support the edges of the hood, which Is one object of the patented 
Invention, but dotes ieXelude the light from below, which is another object, by 
what, for thls purpose, Is an extension of thé shaft, in the same way. Splîc- 
Ing out the shaft to exclude the light Is the substantial équivalent of extend- 
ing the shaft bodily for the same purpose, and this part of the invention ap- 
pears to hâve been appropriated by the défendant." 

Even if the correctness of the conclusion of the court belovir as to 
the validity of the patent be assumed, we are unable to accept its iînal 
conclusion uppn the question of infringement. The patentée, in his 
spécification, de^çribes his; construction as follows : 

"The invention relates to the construction of the several parts of the com- 
mon hand stéréoscope, and constitutes an Improyement In the method of mak- 
Ing and puttlng together the several parts, whereby a more convenient and 
durable 'scope' is produced. As 'scopes' hâve heretofore been constructed, 
the front end of the shaft bas been eut ofC flush with thei front side of the 
lens-frame, and .the hood bas been carried aronnd only to the edge of the 
broad part of the shaft, so that there was a considérable opening on each side 
of the nose of the observer for the admission of light to the eyes from below, 
which would Interfère with perfect vision, I hâve devised several varieties 
of hood to obviate this Interférence of light from below, of which this is one. 
The edge of the hood and of the end of the shaft are sliaped to eonform to, 
the contour of the fftce, so tbat when the instrument is held to the face ail 
parts of the edge of the hood and end of the shaft will fit the face. By 
carrying the shaft across the lens-frame, as shown, and holding the ends of 
the hood in rabbets or grooves, a much firmer structure is obtained, and the 
hood Is held f ronj: curling or warping out of shape — a thing it is liable to do, 
as It is generally made up of veneers transversely laid up In glue." 

This construction of a shaft supporting a hood is made the essen- 
tial élément of the three claims, and in the first and second claims 
is specified as so arranged that the shaft is practically a part of the 
hood. The defendant's stéréoscope is manufactured under patent 
No. 599,878, granted to H. S. Walbridge May 12, 1896. As found 
by the court below, défendant does not extend his shaft, but, in order . 
to shut out the light, adds a separate bridge pièce, not supporting, 
but within and supported by, the hood. This bridge pièce is com- 
poseâ of very thin and flexible wooden veneers, is stamped out by 
dies, and is tacked to the shaft. Manifestly, its use does not produce 
"a much firmer structure," nor is the hood "held fi-om curling or 
warping out of shape." In view of the narrow scope which must be 
given to the claims in order to sustain the validity of the patent in 
suit, it must be held that they are not infringed by defendant's con- 
struction. 

The decree is reversed, with costs. 
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LEONARD et al. v. CROCKER WHEELER CO. 

(Circuit Court, P. New Jersey. November 28, 1903.) 

1. Patents— CoNSTBCCTioN op Ijicbnse. 

A license exeeuted by the owner of a number of patents granted to 
défendant the right to "make, use, sell, and practice for the régulation 
or contre! of dynamo electrie machinery for the purpose, except respect- 
Ing patent No. 478,344, of regulating or controlling electrie motors of its 
own manufacture, * * * any of the inventions aforesaid." Eeld, 
that such license did not Include the device of patent No. 478,344, espe- 
cially in view of the fact that such construction was placed on the con- 
traet by both parties for a number of years. 

In Equity. Suit for infringement of patent. On spécial plea set- 
ting up license contract. 

C. V. Edwards and Clarence E. Mehlhope, for complainants. 
Wm. N. Cohen, Thomas Ewing, Jr., and Herbert Noble, for défend- 
ant. 

KIRKPATRICK, District Judge. This bill is filed by the Bullock 
Electric Manufacturing Company and Henry Ward Léonard for in- 
fringement of letters patent of the United States No. 478,344, issued 
July 5, 1892, to H. Ward Léonard, of which the Bullock Company 
daims to be the exclusive licensee. The défendant has filed a spécial 
plea setting up a prior license to manufacture and use the device de- 
scribed in said patent, and has introduced in évidence an agreement, 
made between Léonard, the patentée, and itself, dated May 5, 1896. 
The agreement under which it claims such license is set out at length, 
and in thèse w^ords : 

"The said H. Ward Léonard grants to the said Crocker Wheeler Company 
a non-exclusive, non-assignable license without limitation condition or royalty 
to be paid by it or the purchasers of the apparatus, except as herelnafter 
speeified, to make, use, sell and practice for the régulation or control of 
dynamo electrie machinery for the purpose, except respecting patent No. 
478,344, of regulating or controlling electrie motors of its own manufacture 
and for no other purpose except as hereinafter provlded in section marked 
1 page 4 throughout the United States and the territories thereof any of the 
inventions aforesaid whether assigned by the Crocker Wheeler Company to 
the said Léonard or already owned by him, the said license being given under 
the aforesaid application and patents and any patents reissued which may 
be hereafter granted upon said inventions or any of them for the fuU term 
or terms of said patents, reissues or extensions." 

The rights of the parties dépend upon the interprétation given to 
this agreement, and the controversy turns upon the proper meaning 
of that part of the granting clause which reads as follows : "For the 
régulation of dynamo electrie machinery for the purpose except re- 
specting patent No. 478,344 of regulating motors of its own manufac- 
ture." In construing this clause of the agreement we must consider 
it as a whole, and gather, if we can, the intention of the parties. It 
will be observed, by an examination of the agreement as originally 
drawn, that, after reciting that Léonard was the owner or patentée of 
certain devices for controlling the current of electrie generators, 
among which devices was enumerated patent No. 478,344 (the one in 
dispute), it grants to Crocker Wheeler Company a license to make, 
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use, sell, and practice for the régulation or control of dynamo electric 
machinery for the purpose of regulating or controlling electric 
motors, * * * any of the inventions aforesaid. There is no 
doubt that, as so drawn, patent No. 478,344 was included in the hcense 
as one of the "inventions aforesaid." What, then, if the intention 
were to hâve it included, was, the objéct of iflserting the words "except 
respecting patent No. 478,344"? The coniplainants contend that the 
exception àpplies to the entire granting clause, and as qualifîed by the 
entire agreement, so that a licensé is granted to the défendants as to 
ail the patents and applications enUmerated therein, excepting patent 
No. 478,344, as to which no license is granted. The défendants, on 
the other hand, insist that the exception âpplies only to a particular 
part of the agreement, and thereby grants a broad license under No. 
478,344 and a restricted license under the other patents. In this lat- 
ter view the court cannot concur, because, so interpreted, the excep- 
tion will not harmonize with the rest of the agreement, as it does 
when applied to the grant. 

In view of the ambiguity of the contract, the complainants hâve 
introduced évidence to show the construction put upon the contract 
by the défendants after its exécution, the communications which took 
place bétween the complainants and défendants herein prior to the 
acquisition by the BuUock Company of the exclusive license to the 
patent in suit, and what acts hâve been done by the défendants, or 
uses they hâve made of this alleged liesse of the patent in suit. This 
testimony shows that Mr. BuUock, of the complainant company, prior 
to the purchase from Léonard of the exclusive right, inquired of 
Dr. Wheeler, président of the défendant company, whether the 
Crocker Wheeler Company had a license to operate or manufacture" 
under the Ward Léonard multiple voltage patents, and that Dr. 
Wheeler replied that they had never secured a Hcense to operate un- 
der this patent. Dr. Wheeler further said that when his company had 
treated with Léonard for rights to operate under his other patents 
this one patent. No. 478,344, was excluded, and that they were Con- 
sulting and negotiating with Léonard at that time for the right to use 
his multiple voltage patent. The testimony further shows that dur- 
ing the years frpm 1899 to 1901 the défendant company was trying to 
purchase from Léonard a license under this patent in suit, and offered 
Léonard for exécution a form of license which recited the fact that 
Léonard had the right to grant the same. Thèse negotiations were 
carried on at least seven years after the agreement was entered into, 
and during ail that time it had never been suggested by the défendant 
that patent No. 478,344 was included in the grant contained therein. 
It was in 1902, when the complainant the Bullock Company acquired 
its exclusive right to the use of the patented device, and it was in 1901 
that the défendant company informed the complainant company, after 
inquiry by the complainants); that they, the défendant company, had 
no rights to or under this patent ; whereupon, and after such inquiry 
and information, the compla,inant company did obtain from Léonard 
its exclusive license. Up to this time not only had the défendant com- 
pany denied to the complainant company their possession of or right 
to a license to use this patent, but they had not used or practiced the 
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same under any claim of right or otherwise. From thèse facts it is ap- 
parent that the construction plàced upon the agreement by the défend- 
ants from the time of its exécution until 1901 was that it was not in- 
tended to convey any license under patent No. 478,344, but that it 
was excepted from the grant, and that the défendants under the agree- 
ment acquired no rights therein. Dr. Wheeler, who acted for the 
défendant company in the exécution of the contract and throughout 
ail negotiations relating theretQ, expressly disclaimed ail rights under 
the agreement to a license under the patent in suit. On the whole 
case presented the court is of the opinion that no license for the use 
of this patent in suit passed to the défendant company by the agree- 
ment set up in its plea, and that the same must be overruled. 

The évidence presented on the question of invalidity, noninvention, 
and anticipation of the patent in suit is inadmissible under the plead- 
ings, and will not be considered at this time. 

The défendant is given leave to file such answer as it may be advised 
on or befpre the rule day in January next. 



MALLON et al. v. WILLIAM 0. GBEGG & CO. et al. 

(Circuit Court, D. Minnesota, Fourth Division. November 11, 1903.) 

1. Patents— Validitt and Infkingrment — Cane Unloading Machine. 

The Mallon patent. No. 583,408, for automatic mechanism for unloading 
and feeding sugar cane, cannot be considered as covering more than the 
rake used to move the cane from the car to the conveyor and the 
mechanism for operating the same, the other éléments of the combination 
being old in the art; and as to such feature it is vold for lack of patent- 
able invention, the rake shown being merely an adaptlon of those pre- 
vlously used for analogous purposes, notably that of the Howard patent 
for a machine for movlng coal In the hold of a vessel to a conveyor, and 
that of the Lockhart patent for mechanism for movlng grain from 
wagons to a conveyor, whlch carries it to a threshing machine. The 
patent aiso held not infrlnged. If valld, by the machine of the Gregg 
patent, No. 670,176. 

In Equity, Suit for infringement of letters patent No. 583,408, for 
automatic mechanism for unloading and feeding sugar cane, granted 
to James Mallon May 25, 1897. On final hearing. 

George W. Rea, for complainants. 
A. C. Paul, for défendants. 

LOCHREN, District Judge (orally). In this case the complain- 
ants hâve a patent for an automatic mechanism for unloading and 
feeding sugar cane. They claira that the défendants hâve infringed 
the patent by the construction, placing upon the market, and sale 
of a mechanism practically the same as that of the complainants. 
The défense is twofold: First, that complainants' patent is invalid; 
that it has been anticipated; that it is simply the same as prior ma- 
chines that hâve been in use for similar work ; and, second, that the 
défendants' machine is différent in some essential particulars from 
that of the complainants, and does not infringe. 

The fact that a patent has been issued to the complainants is prima 
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fade evideriç^" pf jts validity, but the décision of the Patent Office 
is not ,CQricllisiye|. and thç courts are, reqùired to examine into the 
prier State oî the art and ascertain whether in fact the. patehtèd de- 
vice involves invention so as tobe patentable. It appears that, prior 
to the alleged invention, of; the cornplaiiiants, sugar cane had been 
unloaded fronj the pars iii which it was brought to the vicinity of the 
mills, by beihg raked from the cars, the sides of the cars being let 
down, upôn a, conveyor contihually tnoying ; an endless conveyor, as 
I gather, from the statements of counsel, which carrîed it from. the 
place where it was unloaded into the mill. The change made by the 
complainants, was to place, in the stead. of men who ^yere engaged 
in moving the mass from the car with their rakes, this automatic 
machine at a convenient place where, by the use of the endless rake, 
the sugar cane was removed, raked from the car down the slide upon 
the movable conveyor, and thus passed into the mill, the same as 
when raked oflf by hand. 

J, Mallon — ^Automatic Mechanlsm for TJnloadlng and Feeding Sugar Cane — 

No. 583,408. 




Now. it is évident, from this statement of what the évidence shows, 
that the cars and the conveyor form no part of the complainants' 
invention. They were there before, and had no more to do with 
the: invention than the engine which drew the cars to the place. The 
invention, if any, cOnsisted in the endless rake in the form in which 
it was conceived and constructed, and the machinery for handling it 
and operating it. So that it comes down to the question whether 
that endless rake of the complainants was something which the claim- 
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ed inventer, Mallon, conceived and constructed as something new, 
or whether it was simply applying an old and well-known device to 
the performance of that work of removing the cane frora the cars 
to the conveyor. 

It appears from patents which are in évidence that endless rakes 
were old, and used for many purposes before this claimed invention ; 
and that such rakes hâve been constructed in form much like that oi 
the complainants, at least in two instances, that of Howard and that 
of Lockhart, being pivoted at the one end to the support, while the 
other end was free to be raised or lowered ; and in working, the loose 
end, simply by being loose and lying upon the material to be moved, 
acted by gravity in enabling the material to be seized hold of. It 
is claimed that it was invention to apply this device, even although it 
was old, to this new work, with such changes as were necessary to 
adapt it to the removal of sugar cane from cars, although a similar 
device had been used for other like purposes before ; as for moving 
coal, in the case of the Howard patent, from the hold of a vessel; or 
removing unthreshed grain from wagons, as in the case of the Lock- 
hart patent ; the material in the latter case being raked upon a con- 
veyor which carried it to a thresher, somewhat similarly to the action 
of the conveyor upon which the sugar cane was moved to the mill. 
In the case of the Howard patent, so far as it applied to coal in the 
hold of a vessel, it moved the coal to the foot of an upright, or nearly 
upright, elevator, where it dropped into buckets that were being car- 
ried up by an endless belt to the discharging point — the dock, or 
any convenient place. 

I apprehend that, as far as an invention of this kind is concerned, 
the rake and the machinery for moving it is the material part of the 
machine itself ; that the manner of fastening it to the place, or select- 
ing the place where it is to be located, dépends upon what use it is 
to be put to, and does not change the character of the machine. It 
is the same machine, whether planted by the side of a railroad track, 
so that it will operate upon cars as they come up, or planted where 
it can reach wagons as they are driven to it, or planted in the hold 
of a vessel, where it may operate upon the material that is there in 
cargo suitable to be acted upon. Neither does it seem to me that it 
involves invention to change the teeth, or scrapers, or flights, or what- 
ever they are called, to- adapt them to the material upon, which they 
are to act. The necessity for adapting the scraper to the material 
is a matter of such common knowledge, and so obvious, that I ap- 
prehend no invention is required to advise a person that a différent 
kind of fîight or scraper would be needed in moving coal from what" 
would be proper to use in moving hay or straw. In the case of the 
moving of coal, something like what we ordinarily understand by 
the Word "scraper" would be proper, while in the case of the moving 
of hay or straw, something ïiaving teeth more like a rake or fork 
would be required. Perjiaps in the case of sugar cane something 
between the two might be better adapted to the work; but I do not 
think there would be any difiSculty on the part of a mechanic, or any- 
body having an ordinary acquaintance with such things, in adopting 
what would be substantially the proper thing. A wide scraper, such 
as would be proper in moving dirt, or ore, or perhaps coal, would not 



380 



12C FBDBKAL REPORTER. 



be as well adapted to handling sugar cane. Nor, probably, would as 
fine teeth as would be suitable in moving unthreshed grain or hay 
be désirable in the case of sugar cane, as it might impale the canes 
and interfère with the convenience of the work. I do not think that 
the mère cliange in a device which was used to unload cars, or to move 
material from ahy place upon which it was deposited, in relation to 
the scraper or flights, would involve invention, or could be considered 
in that ligtit. 

It seems to me, therefore, that the complainants must be confined 
to the considération of this éndless rake and the machinery which 
opérâtes it, and that, as to its use in connection with the cars and con- 
veyor, this machine does not differ materially from the machine 
which was invented by Howard, or the one which was invented by 
Lockhart. Both of thèse were used for the like purpose of moving 
material from the place where it was, either where it rested or where 
it was in process of being conveyed from one place to another, auto- 
matically and by machinery, to a conveyor or elevator, for the pur- 
pose of being conveyed to the place where it was wanted. The com- 
plainants' machine as constructed, by simply applying that old de- 
vice to sugar cane which had been applied before to other material, 
does not seem to involve invention. My conclusion is, therefore, 
that this patent is invalid. 

I am inclined to think that Ishall hâve to corne to a like conclu- 
sion as to the issue forming the other branch of the défense — the 
material différence between the machines of complainants and défend- 
ants. One of the éléments claimed, by Mr. Mallon in his patent, 
which he call's "bars holding the rakes," does not exist in the de- 
fendants' machine. I would hâve no hésitation about holding this, 

W. C. Gregg— Cane Unloading Machine. 




CONTINENTAL WIEE FEXCE CO. V. PENDERGAST. 381 

were it not for the case of McSherry Co. v. Dowagiac Company, lor 
Fed. 716, 41 C. C. A. 627, which was decided in the Sixth Circuit, 
and which bas been cited by Mr. Rea. There the patentée described 
what he called a "swinging head" in each of his claims, in snch a way 
as seemed to make it an essential élément of the claim. The Court 
of Appeals of the Sixth Circuit, however, held dififerently. It was 
evidently an unnecessary thing to put upon the springs. The springs 
were bent around what the inventer called a "swinging head," and 
then from that they extended back to another portion of the ma- 
chine ; and the Dowagiac Company, the owners of the patent, imme- 
diately discarded it; never built any machines like it; simply threw 
it out ; and extended the springs directly back to the drawbars. The 
défense made the same claim there, that they were not infringers be- 
cause they did not hâve a swinging head; and, although it was de- 
scribed carefuUy in the claims of the patent, Judge Lurton held that 
there was nothing in the claims which showed that the patentée con- 
fined himself to that détail in description. One thing is certain, that 
it was not essential in the sensé that it was any good at ail, or per- 
formed any function whatever, for it did not. But that is hardly true 
in relation to thèse crossbars in complainants' rake, because thèse 
crossbars do carry the teeth or scraper, and are in the claims repre- 
sented as carrying the scrapers ; so that they are not idle or useless, 
as the swinging head was, and I think they cannot be omitted. It 
must be held that the patentée has made them essential by describ- 
ing them. and their use in the manner which has been donc by thèse 
claims. 

For thèse reasons, I think the bill must be dismissed. 



CONTINENTAL WIRE FENCE CO. v. PENDERGAST et al. 

(Circuit Court, D. Minnesota, Fourth Division. August 9, 1903.) 

1, Patents— SniT for Inpringement— Estoppel to Dent Validity. 

Where the vendor of a patent who Is estopped to question its validity 
is co-operating with others In its Infringement, those who are acting 
wlth him are subject tb the same estoppel. 

S. Same— Prei.iminary Injunction — Supficiency dp Showinq. 

The assignée of an unadjudicated patent held entitled to a prelimlnary 
injunction against Infringement by the patentée, who was in fact the 
vendor, and his two codefendants, although the latter were nomlnally 
sole owners and operators of the Infringing machine as partners, and 
the patentée merely an employé, where infringement clearly appeared, 
and It was shown that immedlately on selling his Interest in complain- 
ant corporation the patentée associated himself wlth défendants, super- 
Intended the construction of the infringing machine, hired men and In- 
terested himself in the extension of the business, and there was évi- 
dence tendlng to show that he invested money and was in fact Interested 
In the business. 

8. Same— Infringement— Fbnce Making Machine. 

The Pendergast and Whidden patent, No. 628,253, for a fenee-making 
machine, held infrlnged by the machine of the Sutherland patent, No. 
708,679, on a motion for a prelimlnary Injunction. 
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In Equity. Suit for infringement of letters patent No. 628,253, 
granted July 4, 1899, to Maurice D. Pendergast and James M. Whid- 
den. On motion for preliminary injunction. 

The foUowing is a copy of machine alleged to hâve been infringed: 
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A. C. Paul, for complainaiit. 
Williamson & Merchant, for défendants. 

LOCHREN, District Judge (orally). The Continental Wire Fence 
Company is the owner of patent No. 628,253, issued July 5, 1898, to 
thc défendant Maurice Pendergast and one Whidden, for a wire 
fence making machine. It is alleged that the défendants infringe cer- 
tain specified claims of this patent in the machines they hâve con- 
structed and are operating at Hutchinson, in this state ; and the com- 
plainant brings the matter before the court on a motion for a pre- 
liminary injunction against the défendants. 

It is true, as has been held in many cases in the fédéral courts, 
that an injunction is a harsh remedy, and should not be allowed 
where the right is doubtful or the wrong uncertain, or where there 
is in a patent case any doubt of the validity of the patent or as to the 
infringement. And, while there is a presumption of the validity of a 
patent from the mère issuing of the same by the Patent Office, that 
is not considered by the courts sufficient to warrant the issuing of an 
injunction; but they require, in addition, either that the validity of 
the patent shall hâve been determined by a final judgment, after an 
actual trial, where there appears to be no sign of collusion, or that the 
right of the patentée shall hâve been admitted by the public, by user 
for such a length of time as to raise the presumption that the right 
is not denied or contested. And there should also be like certainty 
with référence to infringement. 

The principal point raised hère is whether the circumstances of the 
case are such as to raise an estoppel against the défendants. Where 
a défendant is the vendor of the patent, whether he is a patentée or 
a transférée of the patent, if he has himself sold it for a valuable con- 
sidération, then from that very fact he is estopped from denying the 
validity of the patent. It is true that a patent for a machine that is 
inoperative is void ; but with respect to that, the évidence shows 
that machines hâve been constructed under this patent by one of the 
patentées, and the same hâve been operated, and that such machines, 
or interests in them, were transferred to two of the parties who 
formed the complainant corporation, Mr. Hirsch and Mr. Bretchet, to- 
gether with the patent in suit, and another patent as to the fabric that 
is constructed or claimed to be constructed by this machine. That 
transfer was made by défendant Pendergast, of a two-thirds interest 
in the patent and in thèse machines, on or about the 29th day oï 
June, 1901. The plaintiff corporation was formed about that time, 
and the work of operating thèse machines was carried on under the 
superintendence of Mr. Pendergast until some time in November or 
December of that year, when Mr. Pendergast disposed of his remain- 
ing interest in the property and patents, and in the corporation which 
the three had formed by sale of the same to his associâtes. At the 
formation of the corporation, Pendergast put in the patents and ma- 
chines for his one-third sharê, and the other parties put in amounts 
of cash which had been agreed upon. When they were transferred 
to the corporation, it appears that the patent was held by the mother 
of Pendergast, and two of the machines by his wife, and one by a 
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third person; but they were ail, in fact, owned and controUed by 
Pendergast, who caused them to be transferred to thé corporation. 
The bill of sale of the machines stated thât they were made in pur- 
suance of this patent, and that bill of sale from the wife of Pender- 
gast was passed and delivered to the corporation by him as the per- 
formance of his agreemént to make the sale. I think, under those 
circurastances, that any statements or représentations in the bill of 
sale, so procured by him to be made in the perforpxance of his agree- 
mént, must be considered as his représentations. Under the circum- 
stances, therefore, I hâve no doubt that, as far as Pendergast is con- 
cerned, he is estopped to deny the validity of the patent, and also to 
deny that those machines, which he transferred with the patent to 
the corporation as being made in pursuance of that patent, were so 
made, and fairly represented the machine which was described in the 
patent. 

The évidence shows that many of the devices of this patent are 
contained in the machine which was made and operated by the de- 
fendants. The carriers and twisters, and some others of the devices, 
are similar to those described in the fîrst several claims of this patent, 
with some slight changes. And it seems to me that it clearly appears 
that thèse changes do not make them différent devices; that what 
is used in one is fairly the équivalent of what is used in the other. 
They are used for the same purpose in each machine, and perform 
the same functions in the same way, substantially. I do not think 
there is any fair doubt but that the first several claims of the patent 
which are specified in the bill of complaint are infringed by the de- 
fendants' devices. 

I think the only remaining question is whether the other défend- 
ants, Sutherland and Zickrick, are subject to the estoppel which ap- 
plies to Pendergast. The rule of law, as shown by the cases which 
hâve been cited, is that, where a person who is the vendor of a patent 
and is subject to an estoppel is co-operating with others in the in- 
fringement of the patent, those who are acting with him are also sub- 
ject to the same estoppel. As to whether thèse two défendants, 
Sutherland and Zickrick, are in that situation, the évidence, as shown 
in the afRdavits, is somewhat confîicting. The affidavits of thèse par- 
ties themselves are to the effect that Sutherland and Zickrick alone 
constitute the partnership, and that Pendergast is simply an employé 
at day wages. If that is true, the estoppel would not apply to the 
employers, who were not parties to the sale of the patent; and as 
Pendergast is only, under that theory, acting as an employé, not 
doing the business on his own accoUnt, the bill would hâve to be 
dismissed aç to him upon final hearing. But, according to the wit- 
nesses whose affidavits hâve been introduced on the part of the com- 
plainant to show how the business was carried on, and the circum- 
stances under which it was commenced, and the relation of the par- 
ties to it, it seems that about the time Pendergast finally sold his in- 
terest in the complainant company to Mr. Hirsch and Mr. Bretchet, 
or whoever were the purchasers of that interest, he claimed that in 
considération of certain changes in the machine and in its opération, 
which had been discussed between himself and his associâtes, as 
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shown by his letters in October, he was entitled to some further con- 
sidération or further rémunération, and if compensation was allowed 
the complainant corporation should hâve the advantage of thèse 
changes; that if the others did not désire to compensate him, then 
he would look for some other way of obtaining compensation. That 
immediately upon selling his interest, he, in connection with Suther- 
land and Zickrick, began the construction of another machine, which 
was carried on and completed, and that is the infringement which 
has been claimed of the patent of the complainant. The manufacture 
of wire fencing was begun by défendants, and has since been carried 
on by them, with machines of that kind made by them. The évidence 
produced tends to show that ail this was donc under the superin- 
tendence of Mr. Pendergast, and has a tendency to show that he 
placed his means in the business — the means he obtained from the 
sale of his interest in the complainant company. Further, that he 
has done more than an ordinary employé working by the day would 
do — in hiring other men about the work, superintending the business, 
attempting to extend the business, and perhaps taking steps towards 
changing the location of the business from one place in the state 
to another; and that he has been continually actively engaged in 
thèse things. The mère fact that there has not been any definite con- 
tract between him and the others fixing his position as a partner in 
the concern is not conclusive, if he really has an interest in it. It is 
very plain that before his sale to the complainant company he was the 
owner of this patent, and the owner in fact of twb of the machines, 
although the title to the patent was in his mother, and the title to 
the machines in his wife. The testimony of certain persons that he 
was not interested in the défendants' fîrm — one of thèse persons 
being a banker, and others having gone security for the fîrm, and 
others seeking perhaps an interest in the business; and that they 
made inquiries and found that Mr. Zickrick and Mr. Sutherland were 
the partners, and the only partners in the business — is only conclu- 
sive as to the fact that they were the nominal partners, and is not in- 
consistent with the fact that Mr. Pendergast may be a silent partner 
in the concern, and hâve an actual interest in it. Whether he has an 
interest or not, he has bçen actively engaged in the construction and 
opération of thèse new machines and in the business of producing 
wire fence from them, and ail the défendants hâve been co-operating 
together in this. 

It seems to me that this makes out a case where an injunction un- 
der the ruie referred to should be allowed. This seems to be fair, 
reasonable, and équitable. For fear that there might be any mistake 
however, I shall be inclined, if desired on the part of the défendants, 
to allow them to give a bond to secure to the complainant any re- 
covery that may be adjudged to it in the suit. I say I ara inclinée* 
to accept such bond, instead of issuing the injunction. 
126 F.— 25 
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(Gircult Court; N. D. NeW York. November 30, 1903.) , 

1. COSBtW'UTlëNAL LaW— tixÊROISB 01" J0DICIAL FnNÇTlÔNS : B* EXECtJTiVE 

OF^îCBtt—DBTBHMiNiNèGiTiZBNSHiPOF Immigrant. 

Cojjgress is -without DOVei:, Unèer the GonstitutioTi, to commit to the 
6xecut|Te department pf the gO;T8rDment the rigbt to détermine flnE^lly 
théauëstioii of thé cltlzenshipofs^personapplying for admission into 
the United States; but tmder its pb-wer t6 exclude aliénait may properly 
commit the question IQ the flrst instance to the immigration offlcers, -with 
plenary pQwer to détermine the tacts on which citizenshlp dépends, in 
doing which they act in a quasi judiclàl capaclty, although not vested 
■wlth any of the judiclàl power of the IJnlted States in a constitutional 
sensé; ând It is also' Colhpetent to provide for an ai^peal from such dé- 
cision to^the heàd of âû executive department, whose décision shall be 
finaU aad: that if no appeal is tak«n the détermination of the inferior of- 
flcer shàll be final., 

2. SamE. , ,.',, '' ; ;„ ' 

The Suï)teme Court Of the Unltéd ^tàtes has decldéd what facts must 
exlst tô cfrnstitute à'-^Jhinese pérsori botn Tvithin'the United States a 
citizen thereof, and' as the Department of Commerce and Labor is 
chargea by the Constitution with the régulation of Interstate and forelgn 
commerce, ïncluding: ithe, çomlng of persons into the tJnlteà States, Con- 
gress may devolve otï the offlcers of that department thé'pciwer to déter- 
mine thé existence or nonéxistence of the facts on whlch the right to 
enter the United States dépends. As such persons have a tribunal In 
■whlchj;'^o be heard, a bearlng on notice, wlth opportunity to présent évi- 
dence» a judgment, and, the right of appeal, ail according to the law of the 
land, they are not dènled due procèss of law. 
8. Chinese Exclusion— DBtbrmining Question op CitizeNship — Conclusive- 

NBS8 Oï DEGTSION. 

Where Chinese persons applylng for admission to the United States 
elther make no elalm to citizenshlp thereln to the immigration inspecter, 
or, If making such çlalih, fall or refuse to introduce ftny évidence in sup- 
port theteof, the burd«n of whlch is cast upon thèm by the statute, the 
adverse décision of thfe inspector on thëir right to enter, if not appealed 
from, Is conclusive, and they are not enfitled to ralse the question of 
cltlzenship in the courts by proceedlngs in haheas corpus. 

Habeas Corpus. On motion to dismiss writ. 

R. M. Moore, for petitîoners. 

George B. Curtiss, Uk S. Atty., for respondent. ,,; 

RAY, District Judge. The petitîoners, Çhinçse persons, 32 in 
number, apply for discharge from custody in the détention house at 
Malone, N. Y., on habeas corpus, alleging that they are citizens of 
the United States, illegally restrained of their liberty and illegally 
detained by. Thomas Darcy, Chinese itispector of the United States of 
America, at Malone,, N. Y., in what is known as "The Détention 
House." The pétition for the writ is made by the ^ttorney for the 
petitioners on information and belief. 

It is admitted that the petitioners a,re Chinese pensons ; that they 
came from China, and àpplied for admission into the United States 
at the port of Malone, N. Y., and were denied admission by the 

If 1. Citizenshlp of the Chinese, see notes to Gee Fook Slng v. United States, 
1 C. 0. A. 212; Lee Slng Far v. United States, 35 C. O. A. 332. 
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executive officers of the government of the United States duly au- 
thorized to act and acting under and by virtue of the Chinese ex- 
clusion laws, on the ground that they are citizens of China and not of 
the United States, and not shown to be within the classes entitled to 
admission. The petitioners were duly notified of their right to ap- 
peal, from the décision refusing them admission, to the Secretary of 
Commerce and Labor of the United States. The petitioners hâve 
taken no appeal, but swéar out a writ of habeas corpus in this court, 
alleging that they were born. in the United States under circumstan- 
ces making them citizens of the United States, and that, as such, they 
hâve the right to hâve that fact tried and determined in the courts of 
the United States and by the judicial department of the government, 
and that this question of citizenship cannot be determined by the 
executive officers of the government, at least so as to bind them and 
deprive them of their right to appeal to the courts for a due trial and 
détermination of that question of fact; that "due process of law" 
guaranties them this right. When they applied for admission, 26 of 
the petitioners stated that they were Chinese persons, and made ap- 
plication for entry, but refused to answer any other questions touch- 
ing their right to enter. The other petitioners, 6 in number, stated 
that they were Chinese persons, applied for entry into the United 
States, and also stated that they were born within the United States, 
and refused to answer any other questions. No one of the petitioners 
ofifered to show citizenship, or to comply with the law relating to the 
entrance of Chinese persons into the United States. The return to 
the writ shows the above facts, but dénies that the petitioners are 
citizens of the United States or were born therein, and allèges, in 
efïect, that the détermination of the immigration officers and Chinese 
inspectors, not appealed from, is final and conclusive on the question 
of citizenship, as well as ail others involved, and that that question 
was necessarily involved and adjudicated in the détermination made. 
On the return of the proceedings under the writ, the United States 
District Attorney for the Northern District of New York, intervening 
in behalf of the United States, and appearing in behalf of said Chinese 
inspector, to whom the writ was directed, moved that the writ be dis- 
missed, and the petitioners remanded, on the following grounds: 

"First. This court bas no jurisdiction to review the détermination of the 
Immigration officers of tlie United States in denying to the petitioners herein 
the right to enter the United States. 

"Second. That the détermination of the Immigration officers on the question 
of the right of the petitioners to enter the United States is final and conclu- 
sive, no appeal having been taken therefrom to the Secretary of Commerce 
and Labor. 

"Third. That it is not establlshed by the pétition and return that the peti- 
tioners, or any of them, hâve a lawf ul right to enter the United States. 

"Fourth. That the facts set forth In the pétition and return show that the 
petitioners hâve no légal right to enter the United States. 

"Fif th. That the petitioners are not unlawf ully detained or deprived of 
their liberty." 

This court will take testimony and détermine the question of citi- 
zenship uniess the décision of the inspector, acting under the Com^ 
missioner General of Immigration and the Secretary of Commerce 
and Labor, not appealed from, is final and conclusive, res adjudicata, 
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on the question of the citizensMp of the petitioners, provîded that 
question has beetî properly raised and presented by the record. 

The one question is, has Congress the constitutional power to 
confer upon the executive dep^rtjnent, the executive officers of the 
government, jurisdiçtion to try and finally détermine adversely the 
question whether a person sçeking to enter the United States is a 
citizen thereof, atid as sueh e^titled to enter? Is this a political 
question? The other question is, hâve the petitioners, or either of 
them, placed themselves in a position to raise this question of citi- 
zensbip in this court ? 

That Congress bas fuU authority to confer upon the executive offi- 
cers of the government plenary power to exclude and déport aliens 
of any nationality is settled. Fong Yue Ting v. United States, 149 
U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905; Wong Wing v, United 
States, 163 U. S. 228, 16 Sup. Ct. 977, 41 L. Ed. ,140; Chae Chan 
Ping V. United States, 130 U. S. 581, 9 Sup. Ct. 623, 32 L. Ed. 1068; 
Nishimura Ekiu v. United States, 142 U. S. 651-659, 12 Sup. Ct. 
336, 35 L. Ed. 1146; Japànese Immigrant Case, 189 U. S. 86, 23 
Sup. Ct. 611, 47 L. Ed. 721;. Lem Moon Sing v. United States, 
158 U. S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1082. 

It is claimed that the power to exclude and déport aliens neces- 
sarily includes the power totiry and détermine the question whether 
the person excluded or proceêded against is an alien. While Con- 
gress has the power to provide for the exclusion and déportation of 
aliens, and inay fix the terms and conditions on which aliens may 
enter the United States, or remain, bëing hère, and also bas the 
power to confer the authority to détermine whether those terms 
and conditions bave been cbmplied with on executive officers of the 
government, it doès not necessàrily foUow that, for purposes of ex- 
clusion or déportation, the power tô détermine who are aliens and 
who are citizens may be conferred by Congress on the executive offi- 
cers or executive department of the government. 

The one question is whether persons conceded to be aliens shall 
be admitted at ail, or on or under certain conditions, the existence 
of which conditions is matter of proof, or depOrted if certain condi- 
tions bave not been complied with, etc., and in no sensé détermines 
or adjudges the question ol citizenship, which is not in issue, while 
the other question is one that involves the status, liberty, and prop- 
erty rights of the person or persons refused admission or proceêded 
against. A citizen has the right to live in the country of which he is a 
citizen, to go and come as he pleases, even to go to and return 
from a foreign country if he conforms to the quarantine and other 
laws on the subject, and to own property and exercise many rights 
not belonging to an alien, uhless banished as a punishment for crime. 
The right to refuse ail aliens admission into the United States is 
conceded. A citizen of the United States cannot constitutionally 
be refused admission. Aliens found in the United States may be 
deported simply because they are aliens. A citizen of the United 
States cannot in any event lawfully be deported unless as a punish- 
ment for crime of which he bas been duly convicted after a fair 
trial by the judicial department of the government. Nor can he be 
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excluded from the country. As an attribute of sovereîgnty, a sover- 
eign nation, as a means of self-preservation, both in times of war 
and times of peace, must hâve, and bas, the right to détermine who 
shall be citizens thereof, and what persons, not being citizens, shall 
be permitted to enter or réside within its territorial limits, and also 
fix the terms and conditions on which such persons may remain, 
and also change them at will. But, once admitted to citizenship 
in the United States, the person so admitted becomes a party to 
the Constitution, entitled to the benefits of its guaranties of pro- 
tection according to and under the laws adopted in conformity there- 
to. At first blush it would seem clear that a person claiming to be 
a citizen of the United States has the right to hâve thafalleged fact, 
if disputed under circumstances involving his liberty and property 
rights, determined in the courts and according to the established 
rules and forms of légal procédure. If not so, then any citizen may 
be deported — in efifect banished from the United States — if it is 
charged that he is an alien, and laws excluding and deporting ail 
aliens are enacted, on the judgment of any executive ofïîcer on whom 
Congress may see fit to devolve the détermination of the question" 
of expulsion, etc., and consequently that of citizenship. If no appeal 
is provided, such judgment would be final and conclusive, and the 
form or mode of trial (in the absence of législative enactment) might 
dépend on the mère whim or caprice of the executive oificer clothed 
with power in the premises. Has any décision of the Suprême Court 
of the United States gone to the extent of holding any such doc- 
trine? It may be well to cite some of the cases and quote the lan- 
guage of the court. 

In the Nishimura Case, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 
II 46, the court said: 

"It is not witliin ttie province of the Jndiciary to order ttiat foreigners who 
hâve never been naturalized, nor acquired any domicile or résidence within 
the United States, nor even been admitted into the country pursuant to law, 
shall be permitted to enter, in opposition to the constitutional and lawful 
measures of the législative and executive branches of the national govern- 
ment. As to such persons, the décisions of executive or administrative offl- 
cers, aeting within powers expressly conferred by Congress, are due process 
of law." 

In Lem Moon Sing v. United States, 158 U, S. 538, 15 Sup. Ct, 
967, 39 L. Ed. 1082, the court said : 

"The power of Congress to exclude aliens altogether from the United States. 
or to prescribe the terms and conditions upon which they may come to this 
country, and to hâve its declared policy in that regard enforced exclusively 
through executive officers, wlthout judicial intervention, is settled by our 
previous adjudications." 

In Fok Yung Yo v. United States, 185 U. S. 296-305, 22 Sup. Ct. 
686, 690, 46 L. Ed. 917, the court said: 

"Congresslonal action has placed the final détermination of the right of ad- 
mission in executive ofBcers, wlthout judicial intervention, and thls has been 
for many years the recognized and declared iwlicy of the country." 

In that case it was admitted that the petitioner was a subject of 
the empire of China. On his arrivai at the port of San Francisco 



390 126 FEDEEAL REPORTER. 

he stated that hç întended to pursue his Journey to San José de 
Guatemala. Thç: cpllector refused tp perinit him to prqceed further. 
Habeas corpus , proceedings were then institutçd.. No question of 
citizenship was involyed in that; case, and it is clear, under the deci-i 

, sions, that the action of the executive officers , was final and conçlu- 

, sive. 

In the Japanese Immigrant Case, 189 U. S. 86, 23 Sup. Ct. 611, 
47 L. Ed. 721, the court held: 

"(2) It bas been flrmly establlshed by numerous décisions of this court that 
It is within the constitutional power of Congress to exclude aliens of a par- 
ticular race îrom the United States, prescribe the terms and conditions upon 
whlch certain classes may corne to thls country, establish régulations for 
s«idlng oiit' of the countrj; such aliens as corne hère in violation of law, and 
commit the enforcement of such provisions, conditions, and régulations to 
executive Qfficers, vyithoUt judicial intervention. 

"(3) 4^n' administrative offlcer, when executipg the provisions of a statute 
ihvolving'tee llberty of persons, may not disregard the fundamental principles 
of âue^ proeess of law as.ùnderstood at the time of the adoption of the Consti- 
tution. Nor is It compétent for any executive officer, at any tlme within the 
year limlted by the stature» to arbitrarily cause an alien who has entered the 
country, and bas become pulîje.ct in ^11 respects to its jurisdiction, and a part 
of Its 'p<3pUlation, although li|egàlly hère, to be arrested and deported without 
givîng subh alien an oppôratiity, approprlate to the case, to be heard upon 
the qnestions Involvlng his tight to be and remain In the TJnlted States. 

"Where, however, the ' aili^sn had notice, although not a formai one, the 
courts cannot interfère with the executive offlcers conducting it. The ob- 
jections ôf the alien to the form of tié investigation could haye been presented 
to thé officer tiaving primary contrôl of the case, or by an apl)éal to the Sec- 
vetary oï the Treasury, and the action of the executive offlcers is not subject 
to judlcial revievir," 

But hère no question of citizenship was involved. 
In Wong Wing v. Unîtèd States, 163 U. S. 228, 16 Sup. Ct. 977, 41 
L. Ed. 140, it was decided : 

"Détention or temporary conflnétiient, as part of the means necessary to 
give effedt to the exclusion or expulsion of Chlnese aliens, is valid. The 
United States can forbid aliens from coming within their borders, and expel 
them f rpm thelr territory, and can devolve the power and duty of Identif ying 
and arresting such persons upon executive or subordinate officiais; but when 
Congress sees fit to further promote such à policy by subjecting the persons 
of such aliens to Inf amous punishment at hard labor, or by conflscating their 
property, such législation, to be valid, must provide for a judicial trial to 
establish the guilt of the acçused." 

The court, in its opinion, said: ; 

"We regard it as settled by our préviens décisions that the United States 
can, as a matter of publie policy, by congressional enactment» forbid aliens 
or classes of aliens from ;Coming within thelr borders, and expel aliens or 
classes of aliens from their territory, and can. In order to make efCectual such 
decree of exclusion or expulsion, devolve the power and duty of identifying 
and arresting the persons included In such decree, and causing their déporta- 
tion, upon executive or subordlnaf e officiais." 

In using the word "identifying," did the court mean to be under- 
stood as holding that it is compétent for Congreës to devolve upon 
executive officiais the pûwer to àscertairi and détermine who are and 
who are not aliens ? 

In Nishimura Ekiu v. United StateS, 142 U. S, 651, 12 Sup. Ct. 336, 
35 L. Ed. 1146, it was decided: : . 
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"The act of March 3, 1891, c. 551 [26 Stat. 1084; TT. S. Comp. St. 1901, p. 
1294], forbidding certain classes of alien Immigrants to land In the United 
States, is eonstitutlonal and valid. 

"TJpon a writ of habeas corpus, if sufflcient ground for the prisoner's déten- 
tion by tbe government is sbown, he Is not to be discharged for def ects in the 
original arrest or commitment. 

"Inspectors of immigration under the act of March 3, 1891, c. 551 [26 Stat. 
1084, TJ. S. Comp. St. 1901, p. 1294], are to be appointed by the Secretary of 
the Treasury. 

"The décision of an Inspecter of immigration, within the authority con- 
ferred upon him by the act of March 3, 1891, c. 551 [26 Stat. 1084, U. S. 
Comp. St. 1901, p. 1294], that an alien immigrant shall not be permitted to 
land, because within one of the classes specified in that act, is final and con- 
clusive against his right to land, exeept upon appeal to the Commissioner of 
Immigration and the Secretary of the Treasury; and cannot be reviewed on 
habeas corpus, even if it is not shown that the inspecter took or recorded any 
évidence on the question." 

In this case there was no pretense that the petitioner was a citizen 
of the United States. 

In United States v. Jung Ah Lung, 124 U. S. 621, 8 Sup. Ct. 663, 
31 h. Ed, 591, the headnotes are as follows: 

"A Chinese laborer, who resided in the United States on November 17, 
1880, continued to réside there till October 24, 1883, when he left San Fran- 
cisco for China, taking with him a certiflcate of identification issued to him 
by the collecter of that port, in the f orm required by the f ourth section of 
the act of May 6, 1882, c. 126, 22 Stat. 58, which was stolen from him in 
China, and remalned outstanding and uncanceled. Returning from China to 
San Francisco by a vessel, he was not allowed by the collecter to land, for 
want of the certiflcate, and was detained in custody In the port, by the 
master of the vessel, by direction of the customs authorities. On a writ of 
habeas corpus issued by the District Court of the United States, it appeared 
that he corresponded in ail respects with the description, contaiued in the 
registration books of the customhouse, of the person to whom the certiflcate 
was issued. He was discharged from custody, and the order of discharge 
was affirmed by the Circuit Court. 

"On appeal to this court by the United States, held: 

"(1) He was in custody under or by color of the authority of the United 
States, and the District Court bad jurisdiction to issue the writ. 

"(2) The jurisdlction of the court was not affected by the fact that the col- 
lecter had passed on the question of allowing the person to land, or by the 
fact that the treaty prevides for diplomatie action in a case of hardship. 

"(3) The case of the petitioner was not to be adjudicated under the provi- 
sions of the act of July 5, 1884, c. 220, 23 Stat. 115, where they differed from 
those of the act of 1882. 

"(4) In View of the provisions of section 4 of the act of 1882, in regard to 
a Chinese laborer arriving by sea, as distinguished from those of section 12 
of the same act, in regard to one arriving by land, the District Court was 
authorized to reçoive the évidence it did in regard to the identity of the pe- 
titioner, and, on the facts it found; to discharge him from custody." 

In Lem IVEocn Sing v. United States, 158 U. S. 546-548, 15 Sup. 
Ct. 970, 971, 39 L. Ed. 1082, the court said: 

"The contention Is that while, generally speaking. Immigration offlcers 
hâve jurisdlction under the statute to exclude an alien who is not entitled 
under some statute or treaty to corne Into the United States, yet if the alien 
is entitled of right, by some law or treaty, to enter this country, but is never- 
theless exeluded by such offlcers, the latter exceed their jurisdiction; and 
their Illégal action, if it results in restraining the alien of his liberty, présents 
a judiclal question for the décision of which the courts may Intervene upon 
a writ of habeas corpus. 
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"That v!ew, îf sustalned, wouW brlng into the courts every case of an 
allen who clalmed the rlght to come Intp the United States under some law 
er treaty, but was prevented from dolng so by the executive branch of the 
goyernœent. This would defeat the manifest purpose of Congress in com- 
raltting to stibordhiate Immigration offlcers and to the Secretary of the 
Treasury exclusive authority to détermine whether a partleular allen seeking 
admission into this country belongs to the class entitled by some law or 
treaty to corne into the country, or to a class forbldden to enter the United 
States. Under that interprétation of the act of 1894, the provision that the 
décision of the appropriate immigration or customs offlcers should be final, 
unlesB reTersed on appeal to the Secretary of the Treasury, would be of no 
practiçal value. 

"The Power of Cîongress to ; exclude allens altogether from the United 
States, orto prescribe the terms and conditions upon whicfi they may come 
to this country, and to hâve its declared policy in that regard enforced ex- 
clnsively through executive offlcers, without judiclal intervention, is settîed 
by our previous adjudications. Is a statute passed in exécution of that 
power any less applicable to an allen who has acquired a commercial domicile 
within the United States, but v^ho, havlng voluntarily left the country, 
altbough for a tëmporary purpose, clalms the right under some law or treaty 
to re-enter It? We thlnk uot. The words of the statute are broad, and in- 
clude 'èvery case' of an alien, at least every Chlnese allen, who, at the tlme 
of its passage, is out of this, country, no matter for what reason, and seeks 
to come back. He is none the less an allen because of his havlng a commer- 
cial domicile In this country. WMle he lawfully remains hère he is entitled 
to the beneflt of the guaranties oî life, liberty, and property, secured by the 
Constitution to ail persons^ of whatever race, withln the jurisdlctlon of the 
United States^ His Personal rights when he is in this country, and such of 
his property as Is hère during his absence, are as fully proteeted by the 
suprême law of the land as if he wére a native or naturalized citizen of the 
United States. But when he haS voluntarily gone from the country, and is 
beyond its jurisdlction, being an allen, he cannot re-enter the United States 
1h violation of the will of the govemment, as expressed in enactments of the 
lawmaklng power. He cannot, by reason merely of his domicile in the 
United States for purposes of business, demand that his clalm to re-enter 
this country, by vlrtue of some Statute or treaty, shall be determined ulti- 
mately, If notlil the flrst Instance, by the courts of the United States, rather 
than exclusively and flnally, In every instance, by executive offlcers charged 
by an act of Congress wlth the duty of executing the will of the politlcal 
department Of the government in respect of a matter whoUy politlcal in its 
character. He left the country subject to the exercise by Congress of every 
power it possessed under the Constitution." 

In Fotig Yue Ting v. United States, 149 U. S., at page 713, 13 
Sup'. Ct., page 1022, 37 L,. Ed. 905, the court said: 

"The power to exclude or to expel aliens, being a power affecting interna- 
tional relations, is vested in 'the politlcal departments of the government, and 
is to be regulated by treaty or by act of Congress, and to be exeeuted by the 
executive authority according to the régulations so established, except so far 
as the judiclal department has been authorized by treaty or by statute, or is 
required by the paramount law of the Constitution, to intervene." 

In substance, this is the effect of ail the décisions bearing on the 
subject. This court finds no case decided by the Suprême Court of 
the United States holding that Congress may commit to the exec- 
utive department, under the interstate commerce clause of the Con- 
stitution, the right to détermine fiiially the question of the citizenship 
of a person applying for admission into the United States. 

In United States v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 
42 L. Ed. 890, the petitionef applied to the collecter of customs at" 
San Francisco for permission to lând and enter the United States. 
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He was refused admission and restrained of his liberty by the collec- 
tor, who decided that he was not entitled to enter. The petitioner 
claimed citizenship, and this was the question before the courts. It 
was decided that he was a citizen, and discharged on that ground. 
His citizenship was denied, and directly in question. It does not 
appear that the right of the courts to intervene was challenged, or 
that it was claimed that the décision of the collector was final or con- 
clusive. 

In Chin Bak Kan v. United States, i86 U. S. 193, 22 Sup. Ct. 891, 
46 h. Ed. 1121, it was charged that the petitioner, a Chinese person, 
knowingly and uniawfully came into the United States, and was not 
entitled to remain. He was informed of the charge against him, and 
advised that he would be permitted to make a statement without or 
with oath, or refuse to make any statement or to answer any question 
put to him, and was entitled to reasonable time to send for counsel 
and to procure the attendance of witnesses. He denied the charges 
made, but admitted that he had just come into the United States. 
The hearing and trial was had before a United States commissîoner, 
who decided that the petitioner was a Chinese person and a laborer, 
and that he uniawfully entered the United States as charged in the 
complaint, and was not entitled to remain therein. It was accord- 
ingly adjudged that he be removed from the United States to the 
empire of China. The petitioner gave no proof that he was a citizen 
of the United States, or of any country other than China. From the 
judgment of déportation an appeal was taken to the District Court of 
the United States, where the judgment of déportation was affirmed. 
On appeal to the Suprême Court of the United States it was held that 
it was compétent for Congress to empower a United States com- 
missioner to détermine the various facts on which the citizenship of 
a Chinese person dépends. The court held that: 

"A United States eommissioner is a quasi judicial offlcer, and in tliese 
tiearings he acts judicially. Moreover, this case was taken by appeal from 
the eommissioner to the judge of the District Court, and his décision was 
affirmed, so that there was an adjudication by a United States judge in the 
constitutional sensé, as well as by the eommissioner acting as a judge in the 
sensé of the statute." 

The court further said, in the opinion: 

"By the law, the Chinese person must be adjudged uniawfully withln the 
United States, unless he 'shall establish by affirmative proof, to the satis- 
faction of such justice, judge, or eommissioner, his lawful right to remain in 
the United States.' As applied to aliens, there is no question of the validity 
of that provision, and the treaty, the législation, and the circumstances con- 
sidered, compliance with its requirements cannot be avoided by the mère as- 
sertion of citizenship. The facts on which such a claim is rested must be 
made to appear. And the inestimable héritage of citizenship is not to be 
conceded to those who seek to avail themselves of it under pressure of a 
particular exigeney, without belng able to show that it was ever possessed. 

"Section 13 of the act of September 13, 1888, c. 1015, 25 Stat. 479 [U. S. 
Comp. St. 1901, p. 1317], provides that any Chinese person, or person of 
Chinese descent, found uniawfully in the United States, may be arrested on 
a warrant issued upon a complaint under oath, 'by any justice, judge, or 
eommissioner of any United States court,' and when convicted, on a hearing, 
and found and adjudged to be one not lawfully entitled to be or remain in 
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the United States^ sball be rernovedj tto tbe «puntry whence he came. 'But 
any such Chlnese , pèrson conYicted before, à commissloner of the United 
States court may, -Within tén daya frpiù siïch cpnviction, appeal to the judge 
o£ tlie District Court for the district.' 

"It seems to bave beett assutned, during the years followlng the date of 
the aet, and is conceded by the United States, that although most o£ Its pro- 
visions were dépendent upon the ratification of the treaty of March 12, 1888, 
and failed with the f allure of ratiflciiaon, that thls section is in and of itself 
independent législation, and in force as such. Àccordingly, in this case, an 
appeal was taken from the judgment of déportation rendered by the com- 
missioner to the judge of the District Court of the United States for the 
Northern District of New York, aiid) ï(pon hearîng, the District Court af- 
tirmed that Judgment. From the judgment of the District Court this appeal 
was taken under section 5 of the aût of March 3, 1891, c. 551, 26 Stat. 1084 
[U. S. Comp. St.;1901, p. 1294];, on the, gi-ound that the construction of the 
treaty of 1894 [28 Stat. 1210] was drawn in question. ^ Escept in cases under 
that section where the question of jurisdiction alone Is certlfied, we bave 
power to disposé of the entlré case; but, as the jurisdiction of tlie commis- 
sloner Is sustained, we are of Ppinion that we cannot properly re-examine the 
facts already determlned by two judgments below. That is tjie gênerai rule, 
and there is nothlng to take this case ont of its opération, and, on the con- 
trary, the conclusion is,, a fortiori, justlfied. The same reâsoning In respect 
to the authorlty to exclude appUes to the authorlty to éxpel, and the policy 
of the législation In respect to exclusion and expulsion is opposed to nu- 
merous appe^ls. And we are npt disposed to hold that where a Ohinese la- 
borer bas èvaded the executive jurisdiction at the frontier and got into the 
eounty, he Is therefore entltled to demand repeated ïeheai-lngs on the facts." 

Article S, Amendments to the Constitution of the United States, 
provides, "No;persori shall be •.* * * deprived of life, liberty or 
property, without due process of law. * *, *" 

We are thus brought face to face with the proposition whether or 
not "due process of law," in determining the question of citizenship, 
when raised in pr'oceedings to exclude or déport aUens, requires a 
trial and détermination of the question in the courts of the United 
States by the judicial; department of the government. That to ex- 
clude from entry into the United States, or to déport therefrom, a 
citizen of the p'hited States, deprives ,him of Hberty and property 
in the constitutional sensCj cannot be successfully denied. L,iberty 
includes not only the right to be out bf prison, free to corne and go, 
if the lavtf is not violât èd in so doing, but to engage in ail lawful pur- 
suits, earn a livelihood, and own and enjoy property. The powers 
or jurisdiction of the judicial department is thys defined by the Con- 
stitution (article 3, §§ i, 2) : 

"Section 1. Tbe judicial power of the United States, shall be vested in one 
Suprême Couttt and In such inferior courts as tbe Congress may from time to 
tlme ordaln and establlsh, ; • f. * 

. "Sec. 2. The judicial power shall extend to ail cases, in law and equlty, 
arlsing under this Constitution, the laws of the United States and treaties 
■Biade., or which shall be made under their authorlty, • • • to contro- 
versies to whicb the United States shall be a party. , • • *" 

The fourteenth amendment to the Constitution déclares who are 
citizens, and, as we hâve seen, no persoff is to be deprived of life, 
liberty, or property #ithôut due prbcess of law. When a citizen of 
the United States, ae^s to enter the cbuntry and is denied the right 
to enter andrefuseii èntrance by the executive oiïîcers acting under 
a law of Congress authorizing thenu to exclude and refuse admission 
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to alien Chinese, or Chinese persons, and such refusai of admission 
is sought to be justified on the ground that the party seeking en- 
trance is an alien and not a citizen, and such person is then held in 
custody to be returned to China, and he appeals to the courts, al- 
leging that he is illegally restrained of his liberty and that he is a 
citizen of the United States, and is held under the détermination of a 
tribunal having no jurisdiction to pronounce it, do we not hâve "a 
case" arising under the Constitution, or a controversy to which 
the United States is a party? Does not the judicial power extend 
to this class of cases and thèse controversies ? And, if so, may Con- 
gress devolve the détermination of the questions involved on the 
application for admission on the executive officers of the government 
and make their décision final? But when we consider that we hâve 
a government divided into departments, législative, executive, and 
judicial, the making, the exécution, and the interprétation of laws 
being committed to eaçh respectively, it is not strange that there is 
found occasionally an apparent conflict of authority. The détermina-' 
tion of ail questions of fact relating to controversies between the 
United States and citizens thereof does not necessarily devolve upon 
or belong to the judicial department of the government. There are 
many cases where the other departments are the sole and final arbi- 
ters in such controversies. See Johnson v. Towsley, 13 Wall. 72- 
83, 20 L. Ed. 485; French v. Fyan, 93 U. S. 169-172, 23 L. Ed. 812; 
Quinby v. Conlan, 104 U. S. 420-426, 26 L. Ed. 800 ; Steel v. Smelt- 
ing Co., 106 U. S. 450-453, I Sup. Ct. 389, 27 L. Ed. 226. 

The Suprême Court lias decided what facts must exist to consti- 
tute a person born in the United States of alien parents a citizen 
thereof. This is a détermination by the judicial department of what 
the law is, and as to what facts must exist to create that status. 
When a person comes to our shores seeking admission as a citizen, 
must the existence or nonexistence of the facts alleged by him be 
determined by the judicial department, or may that department which 
has authority over the coming of persons into the United States dé- 
termine whether or not such facts exist? May not it ascertain and 
détermine who are and who are not aliens ? Would the law be opera- 
tive and effective if the power does not exist? If such department 
may do this, then the question hère is, did the executive officers 
named hâve jurisdiction to ascertain the facts on which the citizen- 
ship of the petitioners dépends ? And of this there can be no serious 
question. 

It is conceded that the petitioners are Chinese persons. They 
came from the empire of China, and, if born within the United States, 
must hâve departed therefrom. They sought to return to and enter 
the United States, and, having returned to our borders, they ap- 
pHed for admission into the United States. They présentée! no proof 
of citizenship, and made no prêteuse of compliance with the laws re- 
lating to and regulating the return to the United States of Chinese 
persons. It must be compétent for Congress to enact laws regu- 
lating the departure from and return to the United States of its own 
citizens. By the Constitution, Congress has power to regulate Inter- 
state commerce, and this includes the coming of persons — any person 
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—intolhie United States. Congress, in the exercise of this power, 
bas seen fit to enact: 

"Sec. 4. Tliat thè master of any vessel arrlvlng In the TJnlted States from 
any foreign pott or place with any Chlnese passengers on board shall, when 
he delivers his manlfest of cargo, and if there beno cargo, when he makes 
légal entry of Ms vessel, and before landing or permitting to land any 
Cïjlnese person (unless a diplomatie or consular offlcer, or attendant of such 
offleer) deliver to the collector of customs of the district in which the vessel 
shall hâve arrived, the sealed certiflcate and letters as aforesaid, and a sepa- 
rate llst of ail Chlnese persons taken on board of this vessel at any foreign 
port or place, and of ail such pçrsons on board at the time of arrivai as 
aforesaid. Such list shall show the names of such persons ànd other partlcu- 
lars as shown by their open cerUficates, or other évidences required by this 
act, and such list shall be sworn to by the master in the manner required 
by law in relation to the manlfest of the cargo." 

See section 4, Act Sept. 13, 1888, c. 1015, 25 Stat. 476 [U. S. Comp. 
St. 1901, p. 1313]. 

"Sec. 12. That no Chlnese person shall be permitted to enter the United 
States by land vrithout producing to the proper officer of customs the cer- 
tiflcate in this act required of Chlnese persons seeking to land from a vessel." 

See section 12, Act July 5, 1884, c. 220, 23 Stat. 117 [U. S. Comp. 
St. 1901, p. 1310]. 

"Sec. 12. That before any Chlnese passengers are landed from any such 
vessel ;the collector, or his deputy shall proceed to examine such passengers, 
compàrlngthe certiflcates witb^the list and with the passengers; and no 
passenger shâll be allowed to lahd in the tJnited States from such vessel in 
violation of law; and the feollectôr shall in përsoh décide ail questions in dis- 
pute with regard to the right of any Chinese passenger to enter the United 
States, and his décision shall be subjeçt to review by the Secretary of the 
Treasury and not otherwise." 

See section 12, Act Sept. 13, 1888, c. lois, 25 Stat. 478 [U. S. 
Comp. St. 1901, p. 1316]. 

Wàs it nôt compétent for Congress to make this law and make it 
applicable to ail Chinese persons, whether citizens or aliens ? If so, 
then thèse petitioners were bound to show compUance with the law, 
and, not having done so, were properly denied admission. Applying 
for admission, 26 of them made no claim of citizenship; the other 6 
merely stated. they were born: in ..the United States, but made no- 
statement, and offered nb évidence, showing they were born in the 
United States under circumstances and conditions imaking them citi- 
zens. We hâve, then, a case of Chinese persons applying for ad- 
mission into the United States, and making apphcation to those 
officers authorized by law .to identify Chinese aliens and refuse them 
admission. They made no claim» and bfïéred Jio proof, of citizen- 
ship. Judgment having gone agaitist them as to their right to enter, 
and necessarily as tOitheir citizenship, they apply by counsel, who 
States on information and belief that they are citizens, for a writ of 
habeas corpus, seekinglto try the question of' their right to enter in 
the courts on a new: plea or allégation of fact not before asserted 
by them. If this can be done, every:Chinese person applying for 
admission and refused:can, by alleging citizenship, bring the matter 
into court and hâve this question determined by the judicial depart- 
ment of the government .and- in the courts. It will be said there is no 
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force in thîs proposîtion provided the petitioners hâve the constitu- 
tional right to appeal to the courts for a trial of this question of fact. 
In Chin Bak Kan v. United States, i86 U. S. 193, 22 Sup. Ct. 891, 
46 L. Ed. 1121, it was held that a United States commissioner is a 
quasi judicial ofïicer, and that in the hearings under the Chinese ex-i 
clusion laws he acts judicially. The court says, "But it is argued 
that the commissioner had no jurisdiction to act, because the claim 
of citizenship was made." The court then states the facts necessary 
to make a Chinese person born in the United States a citizen of the 
United States, as held in United States v. Wong Kim Ark, 169 U. 
S. 649, 18 Sup. Ct. 456, 42 L. Ed. 890, and then says : 

"It is impossible for us to hold that it is not compétent for Congress to 
empower a United States commissioner to détermine the varions facts on 
which citizenship dépends under that décision." 

A United States commissioner is neither a court nor the judge of 
any court, nor is he vested by law with any part of the judicial power 
of the United States, for the judicial power is, vested in the Suprême 
Court and "such inferior courts as the Congress may from time to 
time ordain and estabHsh," and cannot be vested in a commissioner, 
who is neither made a court, nor empowered to hold a court in the 
constitutional sensé. True, he is an inferior officer of the court, ap- 
pointed by it by authority of Congress, with defined and circuni- 
scribed powers, but no part of the judicial power of the United States 
is vested in him, nor can it be. United States v. Case, 8 Blatchf. 
250, Fed. Cas. No. 14,742 ; United States v. Schumann, 2 Abb. (U. S.) 
523, Fed. Cas. No. 16,235 ; In re Kaine, 14 How. 103, 14 L. Ed. 345 ; 
United States v. Clark, i Gall. 497, Fed. Cas. No. 497. 

In United States v. Case, supra; Woodrufif, J., said, "The commis- 
sioner holds no court, he acts simply as an arresting, examining, and 
committing magistrate." 

In U. S. V. Schumann, supra, Field, J., said: 

"The powers conferred are judicial in their nature, for judgment and dis- 
crétion must be exercised; but they are not judicial in the sensé in which 
judicial power is granted by the Constitution to the courts of the United 

States." 

In U. S. V. Clark, supra, held that a judge of the United States 
Court sitting as an examining magistrate is not a court. 

If, then, it is compétent' for the Congress to commit to United 
States commissioners the détermination of the varions facts on which 
the citizenship of a Chinese person dépends, why is it not compétent 
for Congress to commit to executive officers appointed by the heads 
of departments having jurisdiction of immigration and interstate 
commerce the détermination of the facts on which the citizenship 
of Chinese persons applying for admission into the United States 
dépends? Ail are inferior' officers of the government, and possess 
those powers, and those only, which Congress confers. If, in deter- 
mining such a question, a United States commissioner acts judicially 
and is a quasi judicial officer (because of his powers and duties, not 
because Congress devolved his appointment on the courts), why are 
not the executive officers duly empowered by Congress to hear and 
décide and pronounce judgment in thèse cases fully as much quasi 
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judicial pfficers, and wljy.dp not they too act judicialljîj in hearing 
and decidàig thèse causes? Nçither the commissipner nor the in- 
spector, etc., is exerçising, the judicial power of the government, 
for:it is not y^ted in either of them,.and, as said, cannot be. T(ie 
Constitution, as we haye seen, veststhis power in thC; courts alone. 
It follows that a Ûnited States commissioner, in determining the 
various facts on which the citîzenship of a Chinese person dépends, 
while acting juidicially, is neither possessed of nor exerçising any part 
of the judicial power of the Xjnited States, and that, under the hold- 
ing in Chin Bak Kan y,îtJîîited States, itis compétent ipr Congress 
to confer upon any inferior 9fîicer,of the goyernmenty especially those 
appointed by il^e Department of Commerce and Xabor, which has 
power to regulàtfç the-çorriiiig of ail perspns into the United States, 
plenary power tO' déterminée the various facts on which citizenship 
dépends (ço far as they refate tq personsapplying for. admission into 
the United States), aii^thà^t, an appeal ,n^ay be taken fo the Secretary 
of Commercé jiiid |L/abor,.Syh6sedec^ be final. If no ap- 

peal is taken, theij the détermination ôf the inferior ofïîcer is of course 
final, res adjudicàta,of ttiosjs facts. Chih Bak Kan, v. United States, 
i86 U. S. 193, 22 Suj). Ct, 891, ;46 t. Ed. 1 121. 

Judgment hc^s been' pas'Sed hy tliose ofï^cers compétent and duly 
authorized and having jijrîsdiction to pronounce it, and this court 
is without power in this.procéediftg .tp,annul or reverse it. The peti-' 
tioners are not depriyeci of their libérty without due,,process of law, 
for they hâve had a compétent tribunal in which tp beheard, a hear- 
ing with opportunity to présent their eyidence, à judgment or dé- 
termination, and the rîghtof, appeal, ail àccording ,to the law of the 
land. This is due process , pf la^v. 

In the Japanësë Immigr^ht Case, î8^ U. S. 86, 2X Sup. Ct. 611, 
47 L. Ed. 721, at page îOo; i80 U. S., page 614, 23 Sup. Ct., 47 L. 
Ed. 721, Mr. Justice Harlan said (speaking of due process of law): 

"No person shall be depriyed tof hls llberty without opportunity at some 
time to be heard before siicli ofllcers (those clothed wlth authorlty In the 
premises) in respect to the inatters upon ^Ijlch that llberty dépends; not 
neeessarlly an opportunity upon a regular set' occasion and àccordlng to the 
forms of judicial procédure, but one that wlll secure the prompt, vlgorous 
action contemplated by Oongress, and at the same time ;b«S' appropria te to the 
nature of thé case upon which such ofiBcers are required to act." 

Hère was such an occasion and sucb* a hearing. The petitioners 
cannot complain, for, when called upon to speâk, and when it was 
their duty to speak, they remained mute, refusing to présent the 
facts calling for a favoraMe;decision, if such facts existed. The pro- 
ceeding was not a criminal: action in faCt or in its nature. The peti- 
tioners appHed for admission into the United States, and were bound 
to come prepared to show their right to enter, that right being de- 
nied. There is no pretense they were denied a hearing or an oppor- 
tunity to présent évidence. The officers duly authorized to act, and 
acting according to lawj heard and conàideted ail the évidence offered 
or presentfed, and then igavie judgment. 

It may be remarked that the constitutional power of the Départ-' 
ment of Commerce and liabor under the interstate and foreign com- 
merce clause of the Constitution seems tO be broad enough to give 
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Congress power to confer jurisdiction on its ofHcers to détermine 
ail questions of the right of persons to enter the United States, in- 
cluding the facts on which dépends that of citizenship. It is net in- 
tended to hold, and this court is not to be understood as holding, 
that cases may not arise (extraordinary in their nature and facts) 
where an appeal to the courts in appropriate proceedings may not be 
had; but under the facts of this case as presented to the court, and 
as presented to the executive ofïicers, noncompliance with the law 
on the part of thèse petitioners "cannot be avoided bythe mère as- 
sertion of citizenship" made at this time and in this manner. Chin 
Bak Kan v. United States, i86 U. S. 193, 22 Sùp. Ct. 891, 46 L. Ed. 
1121. 

The petitioners assert that there is a decided distinction between 
the laws committing the décision of thèse questions to United States 
commissioners and those devolving the power on inspectors of im- 
migration. It is pointed out that in the case of commissioners an 
appeal to and review by a judge of the District Court, and then by 
the higher courts, is provided for or permitted, and hence that there 
may be a hearing in the courts of the United States which consti- 
tutes due process of law, while no appeal to a judge or the courts 
from the décision of the inspecter is permitted, only an appeal to 
the Secretary of Commerce and Labor. The .triai and détermina- 
tion of the questions involved are committed to United States com- 
missioners, and their décisions are final, if not appealed from. If 
this provision is invalid (does not accord due process of law), it is 
difificult to see how the hearing before an ofïicer having no jurisdic- 
tion is validated by giving the right of appeal from his décision to 
the courts having jurisdiction in such cases. The record upon which 
the courts pass when the case comes up on appeal is màde by the 
commissionër,' and it is the correctness of his conclusions on the 
law and facts that is reviewed on appeal. The casq is npt tried and 
determined de novo. If the commissioner has no jurisdiction, then 
the Chinese person proceeded against has had no constitutional trial 
or hearing, and the illégal and unauthorizèd procëéding cannot be 
validated by the action of any appellate tribunal, its power beiug con- 
fined to a review of the proceedings had before the commissioner. 

It foïlows from thèse considérations that the petitioners are not 
illegally held or detained. The writ must be dîsmissed, and the per- 
sons refnanded. So ordered. 
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UNITED ÇTATES T. HXJNG CHANG. 
(District Oojirti N. D. OMo, B. D. December 17, 1903.) 

1, Alikns— Exclusion— -Appbal—Hbarino Ub Novo. 

On an appeal from an order of a United States commlssloner exclud- 
Ing a Chlnese alien to the United States District Court, the hearing is de 
novo, and not on tlie testimony taken before the commissioner. 

2. Samb^Burpen of Proop. 

Under Ohinese Exclusion, Àct May 5, 1892, c. 60, § 3, 27 Stat. 25 [U. S. 
Oomp. Sti 1901, p. 1320], pjovlding that any Chinese person or person of 
Chinese descent arrested uader the provisions of the act shall be ad- 
Judged to be unlawfully within the United States unless such person 
shall establlsh by affirmative proof to the satisfaction of the justice, 
judge, or commissioner, Ms lawful rlglit to remain in the United States, 
the burden ot proving that a person afrested as a Chinese alien not en- 
titled to enter Is a Chinese person or a person of Chinese descent Is on 
the United States, 
8. Samb— Mbthod ot- Pboop. 

Whetber a person ârrestéd for vlolatlng the Chinese exclusion act la 
a Chinese person should bé prèved by persons who hâve made a study 
of racial characterlstios, bo as to be capable of glvlng expert opinions 
with référence tb the race df the accused. 
4. Samb—Witkbsses— GoMPBTBNOY op Experts. 

A witness whose Only infomiatipn as to the racial characterlstles of a 
Ohinese person ;-was derived froin the readlng of an unknown article In 
McOlure's Magazine and frpm the pèrusal of letters of a certain author 
In Joumals, together wlth hls expérience of three months as a govern- 
ment Chinese inspecter, and from association wlth frlends whom he 
designated as Ohinese, was Insuffiçil^nt to entltle him to testify as an 
expert as to whether an accused was a Ohinese person wlthln the Ohinese 
exclusion acts. 
B. Samb. 

Where a vrltness had not read aflythlng on the subject of racial dis- 
tinctions, and; bis only expérience ■\ylli regard thereto was acqulred in his 
position as Chinei?e Inspecter In qharge, since 1902, the dutles of which 
office consisted largely la dlreçtlng subordlnates, he was not compétent to 
testify as an expert that accused was a Chinese person within the 
United States exclusion acts, though he had observed those whom he con- 
fiidered to be Ohinese persons, and had been called on,' as a part of his 
dutles, to décide whether a person "«(tas a Chinese person or not 

6. .Sa.mkv,. ■ „ . . ;\' . , 

where a wltnèss on cross-examlliation admitted that his only means 
of Judging between a Ohlnamàn, à' jai^âiiese person, or Korean was the 
method of arrànglng the hàlr and the'ianguage spoken, and that, if the 
queue wag élimina ted, and he dldînpt hear the man speak, be could not 
tell à Ohinaman from a Japanese or Eorean, he, was not entitled to 
testify as an expert as to whether accused, chargèd with violating the 
Ohinese exclusion acts, was In fact a Chinese person. 

7. Samb— Nature of Prockeding. 

A proeeeding for the exclusion of an alleged Chinese person, In so far 
as the trial of the Issue as to whether or not accused Is a Ohinese person 
Is concerned, Is to be regarded as crimlnal In Its nature. 

8. Samb— Confession. 

In a proeeeding to exclude an afieged Chinese person from the United 
States, statements made by hIm, whlle In Jail, to the offlcer who arrested 
hlm, wlthout any admonition that what he might say would be used 
against him, and tendlng to show hlm to be a Chinese person, were Inad- 
missible against hlm. 

112. CItIzenshIp of Chinese, see notes to Gee Fook Sing, 1 0. C. A. 212;. 
Lee Slng Far v. United States, 35 O. 0. A. 332. 
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S. Same. 

Statements made by an alleged Chinese alien that he was bom In 
China, that his parents and grandparents were Chinese persons, were 
mère expressions of opinion, and unavailable as proof of his nationality 
agaînst him. 

10. Same— WiTNESsEs— COMPBLLiNG AccusED TO Testipt. 

In a proceeding for the exclusion of an alleged Chinese person the dis- 
trict attorney was not entitled to compel accused to take the stand and 
submit to an examination, or to answer a question as to whether or not 
he was a Chinese person, accused not being required to testify agalnst 
himself. 

John J. Sullivan, U. S. Atty. 

Vessey, Davis & Manak, for défendant. 

WING, District Judge. On the 3d day of October of this year one 
Hung Chang vifas arrested upon a warrant issued by John H. Simpson, 
United States Commissioner for the Northern District of Ohio, the 
basis for such warrant being the afïîdavit of Thomas P. H. O'Neill 
"that, on or about the 3d day of October, A. D. 1903, at Cleveland, 
Cuyahoga county, Ohio, in said district, Hung Chang, in violation of 
section 13 of the act of September 13, 1888, of the Revised Statutes of 
the United States, was, being a Chinese person, found unlawfully with- 
in the boundaries of the United States of America, against the peace 
and dignity of the United States, and contrary to the form of the stat- 
ute in such case made and provided." Hung Chang was immediately 
arrested, and confined in the county jail until the 26th day of October, 
1903, at which time he was found by the commissioner to be unlaw- 
fully within the United States ; and thereupon an order was made by 
the com.missioner for the removal of the said Hung Chang from the 
United States to China. On October 31, 1903, appeal was taken from 
this conviction to the judge of the District Court for the Northern 
District of Ohio. 

Section 13, Act Sept. 13, 1888 (25 Stat. 479) c. 1015 [U. S. Comp, 
St. 1901, p. 1317]), provides, among other things, as follows : 

"That any Chinese person, or person of Chinese descent, found unlawfully 
in the 'Dnited States, or its territories, may be arrested upon a wa rrant Issued 
upon a complalnt, under oath, flled by any party on behalf of the United 
States, • • * and when convlcted, upon a hearlng, and found and ad- 
judged to be one not lawfully entitled to be or remaln in the United States, 
such person shall be remoyed from the United States to the country whence 
he came. * • • A certlfied copy of the judgment shall be the process 
vipon whlcii said removal shall be made, and it may be executed by the mar- 
shal of the district, or any offlcer having authorlty of a marshal under the 
provisions of this section." 

The hearing on this appeal is de novo, since there is no provision 
of law that it shall be heard upon the testimony taken before the com- 
missioner. 

The third section of the act of May 5, 1892 (27 Stat. 25, c. 60 [U. 
S. Comp. St. 1901, p. 1320]), provides: 

"That any Chinese person or person of Chinese descent arrested under the 
provisions of this act or the acts hereby extended shall be adjudged to be un- 
lawfully wlthln the United States unless such person shall establish. by af- 
firmative proof, to the satisfaction of such Justice, judge, or commissioner, his 
lawtul rlght to remaln In the United States." 
126 F.— 26 
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It bas been urged that under the pro^yisions pf this section the bur- 
dpi'oî priïôî.ih this'proçeeding iS,,upp,ft|'tH'e person arrësted to show 
hîs right toternaiin in^ tj;^ç United StateSii -that is to sîày, if no proof is 
offered, either by the United States or by the persan aifested, judg- 
ment pf déportation to Ghina must fôllow as a matter of course. It 
will beobsieryedthat the Section' referréd to only applies iii terms to 
"any Chineise person or person of Chinese descent.". ,1 hold, there- 
fore, that the burden of prpving that the person arrësted» is a Chinese 
person or a person of Chinese descent is upon the United States, be- 
fore any burden is cast upon the person arrësted to show his right to 
remain in the United States, The mère fact of arrest can never be 
considered as proof of guilt of the person arrësted, or ôf the truthful- 
ness o^.the charge made.i pr any part thereof. If Congress had in- 
tended to proyide for sp great a departure from the immémorial 
usages of;.the Anglo-'Sax.on; law, the act would haye read, that "any 
persort arrësted under the provisions of this açt * ,,*,, * shall be 
adjudged to be unlawfuUy within the United Stçites," : Such législa- 
tion .would piainly be in,pqntraveiitioD.„.of articles s r^^^nd 6 of the 
amendments to the Constitution pf the United States. 

Under the provisions of the sectiqn referréd to, it jls plain that any 
person within the boundaries of the United States may in fact be ar- 
rësted accprdiiîg to the uncontrolled wish ©r whim of an affiant.or the 
officer chargedwith the exécution of;theiwarfantî;Whether such per- 
son be a Chinese person . pr not. . 'Pheact is potentially pperative 
against every qne included within the; sneaning of the word' "person," 
as used in the organiclaw. ni cannpt.attribute tOjthe^ national L<egis- 
lature thç purppse of-:^naGting,3 law the enforcement of which -wrould 
resuit in deporting to China any citizen of :the United gtates without 
proof otherthan the affidavit for arrest. :if . 

The next question that arises is as to how this burden shall be sus- 
tained by;th4'gpyernment,'aBd; what eha^acterof proof is âdapted to 
establish the affirmative of, the issue. teiidered. : The phrases "Chinese 
person" and "person of Chiriese descçj^l;" are novvhere defined in any 
QÎ the aets relating to this-.subject,-except that section 15 oi. the act 
of May 6, 1882, as amendée in 1884 (Act July 5,^ 1884, c. 220; '23' Stat. 
1 18 [U . S. Gbmt). St. ÏQÔÏ ,' p. 131 1 Y), prbvides; -that the provisioiis of 
this act shall apply to ''âllsu^jects o| China anq Chinese, wh^ther ,sub- 
jects of China or any.otJ);eri foreign.power"; and section 3 of the^act 
of September 13, 1888 («SiStat. 476, c. 1015 [U. S. Gomp. Stligoi, 
p. 1313]), prdvides "that tîle provisions of this act shall âpply "to ail 
persons of the Chinese race, whether subjects ôï Gbina or ôtnér for- 
eign power, exceptihgGBiinese:. diplomatie or 'cdnsular officèrs aiid 
their attendants." It is .intimated^itheni by the section lastfeferfed 
to, that the person charged under the act must be shown.to be of 
the Chinese race, as distinguishedfirom any othér racèj 

The human family is divided intCK, races, as the animais of the brute 
kingdom|are,;divided intp speçies, and various names hâve been giyen 
by various people to thèse; races and species, according to the meth- 
ods of distinction adoptéd by'^açh/ Sometimes the names given to 
the various races are deriVed''|)f(3'fri the geography of the original 
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habitat of such race, and sometimes according to the supposed tribal 
origin; as, for example, the "Anglo-Saxon race," and the "African 
race." We must assume, from the terms used in the act, that there is 
some différence existing between a person of the "Chinese race" and 
persons of other races. In what those différences consist, and as to 
how racial distinctions manifest themselves, are matters of peculiar 
knowledge. This knowledge can only be acquired by study and ob- 
servation and reading the works of those who hâve made study and 
observation, and a practice of such knowledge by making comparisons 
between the race to be distinguished and others most similar thereto. 
By such studies and expériences one may corne to be so expert that 
his opinions, when applied to a spécifie case, will hâve a convincing, 
proving force, The opinion of one without this expérience and learn- 
ing amounts only to idle conjecture. We recognize this distinction 
in questions relating to zoology, ornithology, ichthyology, ento- 
mology, and bacteriology. In this proceeding the making of a dis- 
tinction arising in the science of anthropology is involved, and the lib-» 
erty, and perhaps the life, of a human being is at stake. I hâve there- 
fore held that the opinion of a witness profïered by the government as 
an expert, who, upon cross-examination, admitted that his learning 
on this subject of racial distinctions was derived from the reading 
of an article in McClure's Magazine, the authorship of which was un- 
known to him, and from the perusal of the letters of Mr. Carpenter to 
the jo'Urnals which employed him, and that his expérience consisted 
of three months' employment in the service of the government as 
ChiiTiese inspecter, and from association with some friends of his 
in Boston whom he designated as Chinese, was not sufïïciently found- 
ed in knowledge and practice to hâve evidential weight. 

I also refused to receive the testimony of the witness Pierce as 
an expert, because he stated that he had not read anything on the 
subject of racial distinctions, and that his only expérience was that 
which he had had since the year 1902, in his position as Chinese in- 
spector in charge, the duties of which office consisted largely of direct- 
ing his subordinates. It is true he stated that he Kad observed, to a 
certain extent, those whom he considered to be Chinese persons, and 
had been called upon, as a part of his duties, to décide whether a per- 
son was a Chinese person or not. He admittedly had acquired no 
knowledge of what constituted the racially distinctive features of the 
Chinese, and, in his practice, could only hâve applied his innate knowl- 
edge. 

I further refused, for the same reason, to receive the opinion of a 
witness who stated that he was a Chinese person, and who admitted, 
upon cross-examination, that his only means of judging between a 
Chinaman and a Japanese person or Korean was the method of 
arranging the hair, and the language spoken ; and that, if the queue 
were eut ofif, and he did not hear the man speak, he could not tell a 
Chinaman from a Japanese or Korean. This was ail the testimony of 
those who were claimed by the government to be experts. 

The witness Moy was asked to testify with respect to some state- 
ments made by the défendant, Hung Chang. It appeared, from the 
voir dire examination, that the statements made by Hung Chang were 
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made în the jail of this county in whîch )ie was confitied, in answer 
to questions propounded by O'Neill, the officer who first niade the 
arrest, which questions were translated by Moy and the translated 
answers offered in évidence. In this proceeding, so far as the trial 
of the issue as to whether or not the défendant is a Chinese person is 
concerned, I hold that it is a criminal case. In the case of Fung Yue 
Ting V. United States, 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905, 
there were pétitions for writs of habeas corpus, ail of which contained 
the allégation that the petitioner was a person of the Chinese race, 
born in China, and not a naturalized citizen of the United States. 
In the case of Lem Moon Sing v. United States, 158 U. S. 538, 15 
Sup. Ct. 967, 39 L. Ed. 1082, an appUcation in writing for a writ of 
habeas corpus by Lem Mobn Sing contained as the grounds for the 
application, among other things, the allégation that the applicant was 
a person of the Chinese race, born in China, and never naturalized in 
the United States. In the case of Li Sing v. Uriitèd States, 180 U. S. 
486, 21 Supi Ct. 449, 45 L. Ed. 634, it was taken as an admïtted fact 
that Li Sin^ was a Chinese person. The only contention made was 
that the Chinese person was a merchant. In Wong Wing v. United 
States, 163 Û. S. 228, 16 Sup. Ct. 977, 41 L. Ed. 140, the fourth sectibn 
of the act of July 5, 1892 (2^ Stat. 73, c. 145 [U. S- Comp. St. 1901, p. 
343] )> was declared unconstitutional. With respect to the other pro- 
visions of the att, it is said in the oinnion, on page 235, 163 U. S., 
and page 980, 16 Sup. Ct., 41 L. Ed. 140, "We.think it clear that dé- 
tention or temporary confinement, as part of the fneans necessary to 
give effect to the provisions for the exclusion or expulsion of aHens 
would be valîd." In this case, it wàs takeri for granted that the peti- 
tioners for the writ of habeâs corpus were Chinese persons, and aliens. 
In the case of United States v. Wông Kim Ark, 169 U. S. 649, 18 
Stip. Ct. 456, 42 L. Ed. 890, in which it was held that a child born in 
the United States of parents of Chinese descent, who, at the tinie of 
his birth, were sùbjects of the emperor bf China, but had a permanent 
domicile and résidence in thé United States, and were there carrying 
On business, and were not employed in àny diplomatie or officiai ca-' 
padty under th« empètor of China, bétame at thé time of his birth 
a citizen: of the United States, by virtuë of the first clause of the 
fourteenth ameridnient to the Constitution of the United States; On 
page 699, 169 U. S., and page 476, i§ Sup. Ct., 4^ L. Ed. 890, Justice 
Gray, in the opinion of the court, says : 

"The acts of Congress known as the Chinese Exclusion Acts, the earl^èst 
<jf which "was pàssed somê fourteen yéars after tte adoption of the constl- 
tutional amejlâmient, cannot icontrol itsiiiieaning, ot impair its effect, but 
must be constnied and çxeputed in subordination to ItS provisions. And the 
riçht of the 'Dnlt^ed States, ai? exerclsed by and under thèse acts, to exclnde 
or expel from. tbe çountry persons of the Ohinese race bom in China a,nd con- 
tinulng to bé sùbjéctS of :the emperor of China, though having acqulred A 
CommercW d<>mlcHe; im tha United States, bas been upheld by this èOurt, for 
reasons ap:i;|l^(fable to ail persops alike, and inapplicable to citizens: of wbat 
ever race or colpr." , . , , 

And on page 700, 169 U. S., and page 476, 18 Sup. Ct., 42 L. Ed. 
89Q, in interppeting the décision in Fong Yue Ting V. United States, 
supra, it is; said ; :; i >. . 
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"Congress may call In the ald of the judiclary to ascertaln contested facts 
on which an alien's right to be in the country has been made by Congress 
to dépend." 

It may be observed, then, that it would be unconstitutional by any 
proceedings to déport a citizen of the United States to China, and that 
the provisions of the acts of Congress for the déportation of Chinese 
persons who are aliens are constitutional. When, therefore, the 
question is raised as to whether or not a particular individual is a 
Chinese person, and an alien, by charges to that efifect made in an. 
affidavit and denied by him by his plea of not guilty, upon the solu- 
tion of that issue dépends the existence or nonexistence, in favor of 
that individual, of constitutional rights which would prevent his dé- 
portation. 

This charge may be made, under the provisions of tlie act, against 
any person; and the trial of the issue raised is a criminal case, and 
the statements of Hung Chang made to Moy must be treated as con- 
fessions attempted to be proven. The fact that whatever was said 
by Hung Chang was said in response to questions put to him when 
in jail, by the ofïîcer who arrested him, without an admonition that 
what he might say would be used against him, takes away from the 
statements the characteristic of being voluntary. The examination in 
the jail, by the inspector, was in its nature inquisitorial, and the rule 
of law which prevents the introduction of such testimony is designed 
to discourage such methods. A further objection is that the language 
of the so-called confession is not given ; only the interprétation of the 
witness. For thèse reasons, I excluded from considération the testi- 
mony of Moy as to the statements of Hung Chang. Even though 
the statements were admitted to the effect that he was born in China, 
and that his parents and grandparents were Chinese persons, the testi- 
mony would not be important. The fact that an individual was born 
in China is in no wise conclusive that he is a Chinese person, nor 
does it tend to prove that he is such. The statement that his father 
and mother and his grandparents were Chinese persons is only the 
expression of an opinion, and can hâve no more weight, in coming 
from the défendant, than if coming from any one else. Expressions 
of opinion cannot be taken as admissions. 

The district attorney, on behalf of the government, asked that the 
défendant be compelled to take the witness stand, and submit to exj 
amination in the trial of the cause. This was refused. The question 
was then addressed to Hung Chang by the district attorney as to 
whether or not he was a Chinese person. Objection was made to 
answering this by Hung Chang and his counsel, which was sustained. 
This ruling dépends upon the same considérations which hâve led 
me to the conclusion that this is a criminal case, with respect to the 
détermination of the issue as to whether or not the person arrested is 
a Chinese person. If a criminal case, plainly the défendant cannot be 
compelled to testify. But, even if not a criminal statute, as said by 
Judge Coxe in Ex parte Sing (C. G.) 82 Fed. 22 : 

"The act of 1892 is concededly a most drastic and summary law. Its ma- 
chinery shoiild not be set in motion by straining the évidence so as to coiivicl 
those who, because of their ignorance of our language and Institutions, are 
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pecnllarly helpless and unable to protect themselves. It Is one of the safe- 
guards of om lorganic law thjit no onershould be compelled to tacriminate 
hlmself, and the courts hâve gone to the greatest lengths in enforcing this 
prineipje by a broad and libéral interprétation. It has never been construed 
in a tt&rrol*- or Illiberal spirlti or relaxëd so as to endàngér civil freedom, or 
oppréss one; ûo matter how lowly, whose liberty Is threatened. A Ghinese 
person Is entitled to demand that the Judgment of déportation agalnst him 
shall bè based on ïegal évidence." 

For the reasons given, I find that the government has failed to 
establish that the défendant is a Chinese person, as charged in the affî- 
davit, and that, therefore, no burden is cast upon the défendant to 
show his right to remain in the country. I therefore make an order 
for thé discharge of Hung Ghang, a copy of which is hereto attached 
and made a part of this record. 
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(Cârcnlt Court, W. D. Tennessee^ November 19, 1903.) 

L RAIIiROAbS— iNJtJKlBS AT CBOSSrNS— DIRECTION OF VERDICT.' 

In the fédéral court. In an action fbr Injuries to the driver of a wagon 
vfhùe crossing a railroad track, it is the duty of the trial judge to direct 
a verdict fOr the deféndàiit, where under the évidence reasonable men 
could not differ as to whether plaintiff was guilty of contributory négli- 
gence; and this, although the court may doubt If the case should be taken 
from the Jury. 
2. Samb—Usp ioF Traces. 

Where the ground on, which a rallway crossing was constructed was a 
part of the railroad's rlght of way, and hâd never been dedlcated or con- 
demned as a street, but the railroad company parmi tted the public to 
cross at snch point, and opened trains standing on the tracks for such 
purpose, the rights of the public to use thç crossing were subordinâte to 
the rights of the railroad company. 

8. SAMB— WhBIî StOPPINO ËB!Q,DjmED. 

In an àètion for InjurteS to the driver of an express wagon whlle at- 
tempting to cross several railroad tracks>in a city at a point where the 
right to croBS exlsted merely by permission of the railroad company, évi- 
dence reviewed, and held to show that plalntifC was guilty of contribu- 
tory négligence as a màtter oî law Infailing to stop to see that ail of 
the tracks were clear before attempting to cross. 

4. Sâub. 

Where defeidant's servants, who saw plaintiff approaching defend- 
ant's railroad icrosBlng, hed no reason to think that he would attempt to 
cross untU plaintiff had gotten on, the tracks in front of an approaching 
train, and ^t that time suCh servants acted promptly and eflBciently in 
elowlng dowfi, défendant was not liable, notwithstandlng plaintiff 's con- 
tributory négligence, on the ground that its servants, âfter they saw 
plaintiff, could bave prevented his injuries by stopping the train before 
they did. r , 

On Motion to Direct a Verdict. 

The plaintiff was injured by a, collision wlth a train of cars at a crossing of 
the défendant cohïpany's trateks iû the town of Fulton, Ky. He was in the 
employment of an express company, andÔriVlng an ordinary express wagon, 
when a slowly moving train of about fowr or flve cars pushed against the 
wagon with such force as to upset the wagon and throw the plaintiff to the 
ground. 
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Long after the railroad company was construeted upon Its own rigbt of 
way the town o( Fulton crowded Itself In close proximity to that right of 
way and the railroad tracks on both sldes. So close was the town bullt up 
to the railroad that at several crossings within the corporate limits the 
streams of people going to and fro was almost constant. It was a disputed 
point in the proof of this case as to the number of people using thls crossing 
during the period of one day, some of the wltnesses putting it as high as 
1,000 and others at less figures; but there cân be no dispute that it was a 
busy crossing, being used even by school children in going to and from their 
schools, and everybody used it with the greatest freedom. The ownership 
of the property where the tracks were situated was that of the railroad com- 
pany, and this way across its tracks was acquired alone by its acquiescence 
in the habit of the population to use it as a crossing. The owner of the 
property on one side of the road had subdivlded his land and sold it In 
lots as the town grew, and made a Street that came up to the point of thls 
crossing on the railroad's right of way. There was never any dedication by 
the railroad, other than by its acquiescence, and never any condemnation or 
other appropriation of the locus in quo as a street. A convenient crossing 
was maintained, whether by the railroad company or the town does not ap- 
pear, for the use of the public. 

The crossing passed over five separate tracks of the railroad company, 
known in the proof as Nos. 1, 2, 3, 4, and 5, two switch or passing tracks 
being on either side of the main track. At one time this crossing and Its 
adjacent territory had been used by the railroad company as a kind of 
switching yard, but recently before the accident they had construeted switch- 
ing yards farther ofC, and very much reduced the uses of the tracks for that 
purpose, but they were still in almost hourly use for the purpose of passing 
trains and shifting cars for one purpose and another over this crossing. The 
railroad company was required, according to the testimony of one of the wlt- 
nesses— whether by municipal ordinance or otherwise does not appear in the 
proof admitted at the trial — to open the way over this crossing whenever 
any cars were left standing on the tracks, and such was the habit of the 
company. 

On this occasion track No. 1, nearcst to the direction from which plaintiff 
was approaching, was occupied by standing cars, which had been eut at the 
crossing, leaving an opening the wldth of which Is in dispute, some witnesses 
saying as much as 30 feet and others only 10. The next track. No. 2, was 
occupied by a long train of freight cars, with an englue attached, standing 
still, but, like the other, eut at the crossing with an opening, again in dis- 
pute, but much narrower than the flrst crossing, and probably only 8 or 10 
feet wide. 

The plaIntifiE testifies that he approaehed the crossing some distance away, 
in a jog trot, but before he got to the track he slowed up and looked ont in 
both directions, and listened to see if there were any moving or approaching 
trains. He did this several fîmes, but testified that he did not stop before 
taking the crossing. He observed the standing cars on both the tracks and 
the standing engine, but heard no moving train or bell, or other indication 
of danger, and proceeded to cross. At that time there was moving towards 
the crossing, behind the standing train and standing cars on tracks Nos. 1 
and 2, a switch engine, with foiu* or flve cars attached, the cars being pushed 
by the engine. The rate of speed was very slow, although there is a dispute 
about the number of ralles per hour; but the physlcal fa et that the express 
wagon was only pushed and overturned, and not more f orcibly struck by the 
cars, shows conclusively that the movement of the train was a very slow 
one, and perhaps as noiseless as it was slow. There is a dispute as to wheth- 
er the bell had been rung, or whether there was any outlook upon the front 
car of the moving train, and about the conduct pf thë train hands generally; 
but It is not necessary, in the view that the court took of the case, to détail 
thèse fa;cts. 

The railroad management gçnerally took no précautions for protecting peo- 
ple at the crossing by sending a man ahead of the moving train to warn. them 
off, nor by keeplng any flagman there, and relied entirely upon the ordinary 
signais glven by a moving train àt a crossing. The train hahds testifled 
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that they blew the whlstle for this crosslng some fllstance tack, according to 
*heir customi; and that the bell was ring)pg at the tlme contlnuously. They 
also testifled that a man on top of thecar shouted at the plalntiff, and tried 
to stop him, and that other warnlngi» were.given by bystanders, intended to 
stop him. None of thèse had any effect to check the plainttff, and, driving 
on, he struct tjie main track without observing the approacMng train until 
hls wagon wlieelB were nearly on the njaln track. He then undertook to 
hasten his hprse across by slapping h^m with the Unes, and, seeing his dan- 
ger, jumpedout of the wagon, whlch was stnick at the hlnd wheels, shoved 
ofC the track, and overtumed by the movlng train. 

The hal^^t of the people in using thIs crossing was to watch ont for its dan- 
gers, and tOrWait until the movlng trains had passed, often gathering in con- 
sidérable aumbers to awalt the clearance of the crossing from the trains. 
The plaintif; was famiUar wlth the crossing and Its dangers, and fuUy with 
the uses that the rallroad Company made of thèse tracks, his occupation with 
tbe express Company bringlng him In constant contact with thèse dangers. 
Although tbe rallroad company was held to be négligent on the proof in at 
least not sendlng a man ahead of napvlng trains to clear the crossing of peo- 
ple passlng, the court directed the Jury to flnd a verdict for the . défendant 
Company upon the ground of the contrlbutory négligence of the plaintiff. 

T. N. Smith, BuUôck & Timberlake, and S. W. Hawkins, for plain- 
tiff. ■ , 
Jno. E. Wells, for défendant. 

HAMMONt), J. The motion of the défendant company to direct 
a verdict in its behalf because of the ; contrlbutory négligence of the 
plaintiff is granted, and the verdict wiil be entered accordingly. 

Technically this ends the case, Sp far as we are concerned, and 
the court might leave it so ; but it would hardly be respectful to the 
jury not to explain the reasons for this action by the court, and 
certainly not satisfactory to the plaintiff and his learned counsel. 
Therefore I shall proceed to justify this judgment so far as it can be 
done by expresàing the considérations that hâve influenced me to so 
dispose of this case. 

The perplexities I hâve had with it bave not arisen from any doubt 
in my own mind about the négligence of the plaintiff fatal to his right 
of recovery, nor about the négligence of the défendant company, 
equally obvions to my mind, both being grosgly négligent on this 
occasion. But I hâve been perplexed to détermine whether I should 
not submit the question of négligence on either side to the judgment of 
the .jury and abide by the verdict. I should gladly do this, and relieve 
myself of the responsibility of décision; but the law does not permit 
it, even where the court is doubtful whether the case should be sub- 
mitted to the jury. I hâve sometimes held this, and in favor of the 
right of trial by jury hâve submitted a case because I doûbted if the 
court should take the case from the jury. But this is not the proper 
rule of judgment in our jurisdictiom If on the facts the négligence 
on either side be doubtful the case shoUld, go to the jury to décide that 
dôubt, but the court must décide for itself the other doubt, wheth- 
er or not there be in the facts any question of négligence to be de- 
cided by the jury. To explain, if the court hère should submit a ques- 
tion of the defendant's négligence to thé jury, wtien on the facts there 
was no question about it, that would be error ; and it would be none the 
less an error, although a harmless one, if the jury should décide the 
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point correctiy in favor oî the négligence ; nevertheless it was the duty 
of the court to décide whetlier there was any question to go to the 
jury. Similarly, if the court hère should submit a question of the 
plaintifE's négligence to the jury when there is no question about it, 
that would be error, although the verdict should be that he was 
négligent. Swift v. Langbein (C. C. A.) 127 Fed. m. It is not any 
want of trustfulness of the jury, nor any grave doubtings about the 
proper mode of disposing of it, but an entire absence of any doubtful 
inferences to be settled by the jury, that détermines the practice 
that is proper to be taken by the court. It would be very easy for 
the court, and a very convenient évasion of its responsibility, as well 
as a very attractive one sometimes, to submit a question to the jury 
when there was no question, and if the jury decided in favor of the 
right let it stand on the verdict, but if they decided contrary to the 
right then grant a new trial, and to keep up this process until a jury 
was found that would décide according to the évidence; but this is 
not allowed in our jurisdiction, and the trial judge must, on his own 
responsibility, décide in the first instance, and preliminary to any sub- 
mission to the jury, whether the facts présent a question to be de- 
cided by tht jury — must décide whether there be any doubt about 
the négligence or about the facts that are relied on to constitute it 
to be settled by a verdict. It is not an easy matter to décide this 
preliminary inquiry in any case, and yet it must be decided by the 
trial judge in every case where this motion is made before he sub- 
mits any question to the jury. The case of Swift v. Langbein, supra, 
appearing since this opinion was written, quite statisfactorily présents 
a solution of this perplexing practice. 

How does the trial judge décide it? Passing the ordinary tech- 
nical grounds that the facts must be undisputed, etc., or of such pré- 
pondérance that the judge should grant a new trial if the verdict were 
against the prépondérance, etc., it may be explained in another way. 
It will hâve been observed from the cases read in argument and the 
discussions of them that the trial judge by such a motion as this is 
put on trial in the appellate court, and his guilt or innocence dépends, 
when ground down in the crucible of logical results, on the somewhat 
spéculative fact whether he shall be lucky enough to think the same 
way that the appellate judges may think on this précise question: 
whether or not reasonable men, passing on the conduct of the party 
involved, would pronounce it négligence or due care. If reasonable 
men would difïer about it, the case must go to the jury; if not, the 
court must décide it. Hence it becomes, at last, with the trial judge, 
and with the appellate judges, as well, an inquiry as to whether there 
would be a différence among reasonable men about the alleged négli- 
gence. 

There is not wanting high authority for the contention that the 
jury represents the whole body of reasonable men, and that it is the 
jury, and not the court, that should détermine whether reasonable 
men would diiifer about it; that their verdict is the only conclusive 
and légal assurance that reasonable men would not differ on the 
«ubject of inquiry; and that it is a usurpation in the trial judges 
or the appellate judges, and a déniai of the constitutional right of trial 



lîO 126: PBDHRAIV BEPORTBK. 

by jury,- for 'them to détermine, in limine, that reasonàblè men would 
not differ on the inference of négligence in any casewhatever. In 
other words, that the verdict of a jury is the only constitutional way 
of determining that identical question of what reasonable men would 
think abouti it. . That is the rule in Tennessee. 

But in-our fédéral jurisdiction we hâve the other rule long estab- 
lished, that the trial judgeisi an essential part of that tribunal which" 
we call a court and jury; that the jury trial mentioned in the consti- 
tutions coEflprehends the judge and his functions, as well as the 12 
men and tfaeir functions; that it takes the two working together to 
conduct a jury trial; that our constitution préserves the functions 
of the oneias well as the other; and that from time immémorial, long 
before the constitutions wére established, the trial judge was re- 
quired' by law to direct a verdict from the 12 men when there could 
be reasônably no dififerènce among them about the facts and the in- 
ferences to be drawn from them. 

Actingon that rule, iroperative on every fédéral judge, it seems 
to me that reasonable men would not differ about this case in its 
relation to the plaintiff 's conduct on the occasion of his injury. It 
is not like the Ives Case, in 144 U. S. 408, 12 Sup. Ct. 679, 36 L. 
Ed. 485, where the Suprême Court held that the trial judge acted 
properly in submitting the case to the jury; nor likè the Farra Case, 
66 Fed. 496, 13 C. C. A. 602,'where the submission to the jury was ap- 
proved; nor like the GraboW Case, 120 Fed. 258, whère the plaintiff 
stopped tO: look and listen, and yet being injured it was a question 
for the jury as tb his conduct iti going on the crossing; nor is it 
like the Shatto Case (C. C. A.) 121 Fed. 678; nor are any two of 
the cases alîke, in this class of -cases, when carefully contrasted or 
compared, and each must always stand upon its own circumstances. 

This case is mbre like the Jones Case, 95 Fed. 370, 37 C. C. A. 
106, tried in this court, and afifirmed on writ of error, where there 
was a judgment against this défendant company fer négligence in 
running its trains and managiiig' oiïe of thèse crossings at Fulton, 
not more than a few hundred feet from this crossing. It has been 
an astonishtnent to me that after that expérience, ahd a judgment af- 
firming its négligence, it should be hère again for almost an identical 
act of négligence, nearly at the sariiè place. There thè plaintiff was a 
young boy, and négligence could not in law be imputed to him, even 
where an adult could not recovér at ail. 

In most of the cases, if not ail, cited by counsel, there were physical 
and topographical obstructions to the faculties of sight and hearing 
that are not îoUnd in this case, ëither directly or by analogy. The 
great differential fact hère is tliàt the crossing lay wide out in the 
open, unobstructed at ail, except temporarily by the handling of the cars 
in a way that'^as habituai and constant in the daily and almost hourly 
opérations bf the -railroàd service. This défendant was not using 
a Street apprppriâted to its service, as ordinary street and highway 
crossings sométimës are appropriated. The inhabitants of Fulton hâve 
come there sînce the ràilroadi*as bùilt and crowded their town upon 
the railroàd right of way. The railroàd has not gone into a town 
and acquired franchises to usé a street, longitudinally or crosswise. 
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but the town has gone on and along the railroad property, and by 
its consent established crossings over the railroad, its switching 
grounds, or side and team tracks, as they are called in the proof, with 
full knowledge of the prior occupancy of the railroad, not of streets, 
but of the railroad's own land and its belongings. This peculiar condi- 
tion implies, in my judgment, an obligation on the part of the popula- 
tion of Fulton that they will use thèse crossings without unreasonably 
interfering with their use by the railroad company ; implies a récogni- 
tion of prior use and prior right, if not of paramount use and para- 
mount right ; and imposes on the population a somewhat différent de- 
gree of care in using the crossings than would obtain in the case of 
prior or paramount, or even exactly equal and joint, use of streets in 
a town where the railroad company had been secondary and subsidiary 
in its acquisition of the use of streets. The learned counsel for the de- 
fendant company does not claim this, and is willing to put his case on 
the equal and exact level of ordinary joint occupation and co-equal 
privilèges. But in determining the duty of people using this crossing, 
with full knowledge of the peculiar uses of the railroad service at ail 
times, this fact should not be overlooked. 

The railroad company has granted only a quahfied privilège that 
the population may use the crossing when the company is not using 
its own property for its own service of cars and trains, and the popu- 
lation impliediy agrées to keep out of the way at such times as the 
crossing is needed in that service and in actual use, not because the 
company has a right of way on the street belonging to the public, 
but because the populace has only a right of going on the company's 
grounds when the crossing is not about to be used by moving cars. 
The distinction between the right of a person to cross a railroad 
track in a street over which the company has a qualified right of way 
and the public the free use, and to cross the company's own grounds 
on a way or street provideid for the purpose at a place of which the 
public has only a qualiiied privilège and the company the free use, 
may be a nice one, but it is an obvions one at last. It finds an an- 
alogy in our state law, that holds that switching yards and switching 
tracks are not covered by statutory régulations for running trains 
over streets and highways, although the public uses them freely as 
thoroughfares and crossways. In the absence of statutory or mu- 
nicipal régulation governing such a condition as we fînd in this proof, 
the common law prescribes that of mutual or reciprocal care, each 
party to be governed by the relative right and duty arising out of 
ownership, joint right of possession or ownership, or such other foun- 
dation as will serve to fix the reciprocal right or duty, each case ac- 
cording to its circumstances. 

It is as if the railroad company had inclosed its private grounds 
used for storing, parking, switching, and such like uses, with tracks 
adapted to such uses, and, for the benefit of the public, should take 
down the inclosure and allow the public to lay walks and crossings 
over its private grounds. Would not this impose a greater obliga- 
tion to use care in the premises on the people so using the railroad 
property.'' I think so. 
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Thîs plaintiff knew ail about tbis ' crossing and its dangers. He 
was fatniliar with its uses by the railroad company. He was familiar 
with the inethods used in handling the trains. His employment with 
the express company brought him in daily and hourly familiarity 
yith ail : thiSf ; Possibly that familiarity made him careless, but, if so, 
it is not the fault of the railroad .company. 

With such fuU knowledge, as he came through Walnut street, the 
condition of the tracks, with its cars, precisely as we see it in the 
proof, was obvious to him. Hè knew it was most probable that 
trains and switching cuts of cars would be passing on thèse tracks 
hidden by the motionless cars. He knew that the standing cars were 
put in that position to allow other cars to pass alongside on the other 
and open tracks. He knew that the cuts of cars opened for the con- 
venience of the public, on tracks i and 2, next to him, only indicated 
that.that particular track was opeli for crossing, and was not an "in- 
vitation" to him to bottle himself up betwçen them, if there should 
happen to be cars moving on the other three tracks beyond and 
alongside thèse two. He knew that such a condition was most likely 
to occur at any time owing to the peculiar and constant use of thèse 
tracks in switching day by day and hour by hour on thèse tracks. 
He knew that he should not enter those openings unless he had as- 
surance that there were po moving cars on the other tracks ; that 
he should not exaggerate this "invitation," as he now calls it, into 
a permission to cross, without doing ail that a prudent person should 
do to see that it was safe to take the other tracks as well as those 
two. He knew that the want of customary signais of bell or whistle 
did not justify one in assuming that there were no trains coming, 
rushing, or creeping along those outlying cars that so absolutely 
obscured his ordinary vision and, his ordinary hearing at such a dan- 
gerous crossing-^dangerous above other and ordinary crossings, 
because it was put and had always been put to the dangerous use 
of switching, not once or occasionally, but continuously and con- 
stantly. If he did not know thèse things as hère set forth, it is 
enough to say that an ordinarily prudent man with his opportuni- 
ties of knowledge would hâve known them, and he is bound by that 
rule of conduct. 

It is not always necessary to stop before takîng a dangerous cross- 
ing ; perhaçs it is ordinarily not required that one should stop ; but 
sometimes it is necessary, before either sight or hearing can be rea- 
sonably and prudently relied on to safely guard against the danger 
that is obvious atid lies before one wishing to cross. It is just as 
necessary sometimes to stop in aid of sight as of hearing ; one must 
use both reasônably, and taking this précise situation as known to 
one familiar with it by daily contact, and it seems to me that reason- 
able men cannot dififer about the proposition that a full stop before 
going on thèse tracks should bfe made, until by inspection of sight 
and hearing the assurance is at hand that ail the tracks are clear of 
approaching cars'too close to make it safe to go on across the whole. 

A reasônably prudent man would hâve stopped to Idok and listen 
before going over track No. i and between the cuts of cars. Such a 
stopping, looking, and listening, carefuUy and prudently, would hâve 
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shown thèse cars to this plaintiff both by sight and hearing. At 
such a Crossing as this, hearing is not enough to safeguard a prudent 
man. The extraordinary dangers, and the fact that the railroad keeps 
there no flagman, uses no warning or signais, except the continuai 
and unceasing ringing of a bell, which may become so familiar as to 
be almost useless as a warning, requires extraordinary care at this 
place ; or, to put it more exactly, ordinary care in such a place, with 
such extraordinary dangers, is wanting unless one taking the crossing 
has stopped, before going thereon, if necessary, to see the dangerous 
tracks obscured by standing cars. The plaintiff did not stop to see, 
and therefore he cannot recover. 

We are asked to instruct the jury that there was négligence to 
make the company liable after they had seen the plaintiff, and that, 
notwithstanding the plaintiff's négligence, the company's servants 
could hâve saved his injuries by stopping the train before they did 
stop it. There is not a particle of proof in this case to justify such 
an imputation of négligence. Those v^ho saw the plaintiff had no 
reason to think he would attempt the crossing until he had got upon 
the tracks, and then they acted promptly and efficiently, or he would 
hâve been killed. He owes his life to their promptness and effective 
action. 

There should be a verdict for the défendant, and it is ordered ac- 
cordingly. 



THIRD NAT. BANK OF PHILADELPHIA y. ATLANTIC CITT et al. 
(Circuit Court, D. New Jersey. Deeember 7, 1903.) 

1. Equitable A88I6Nment8—Pbiohitt— Notice to Dbbtor. 

Orders glven by a contracter for tbe payment of money due or to be- 
come due under his contract constitute équitable asslgnments of the 
fund, pro tanto, where given for a valuable considération; and the right 
of prlorlty as between différent assignées dépends upon the date of the 
notice given by the assignée to the debtor, and not upon the date of the 
orders, such notice belng essential to perfect the claim of the assignée 
against the debtor. 

2. Same— What Constitutbb Notice. 

A contracter for a elty building made an order requesting the clty 
comptroUer to issue a warrant in favor of a bank, to be charged to his 
account, whlch he presented to the comptroller, who accepted It condi- 
tionally by an Indorsement thereon. The contractor subsequently deliv- 
ered such order to the bank, which advanced hlm money thereon. Held, 
that the présentation of the order to the comptroller by the contracter 
was not notice to the elty of an équitable assignment of money due or 
to become due the contracter, since It had not at that tlme become 
effective, but that the date of the claim, as flxlng Its prlorlty with re- 
spect to other assignées, was the date upon which notice was given to 
the comptroller by the bank of its ownership of the order. 
8. Mechanics' Liens — Notice to Ownbe of Claim— New Jebset Statbte. 

Under the New Jersey statute, the mère flling with the financlal offlcer 
of a City of a claim for materials furnished to a contractor for a clty 
building créâtes no lien upon the money whlch may be due the con- 
tracter, and such offlcer Is not thereby Justlfied in witbholdlng payment 

î 1, See Asslgnments, vol. 4, Cent. Dig. §§ 102, 149, 150. 
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of the saine longer than the 90 flays glven the clalmant wlthin whlch to 
commence ^uit, and give notice tbereof to the city:.; 

4. ExECDTiONTT^LjîTr os- FnK^>— Lien Acquirbd. , 

A levy.of exécution on the Interpst of the judgment debtor in money 
due from a cit;^ on à etotract under thé law of New Jersey créâtes a 
lien which takes priority of subséquent équitable assignments of the f und 
by the debtor. 

K, Attachment— Lbvt on J'ukd— Lien Acquiued. 

An attachaient of the interest of a défendant In a fund glves the créd- 
iter only such rights In tlje fund as the debtor bas at the time of the 
levy, and Is subject tti équitable assignments previously made which 
were enforcéable against the debtor, whether or not they had been per- 
fected so as to be enforcéable against the holder of the fund. 

Augustus B, Repetts, for complainant. 
Clarence L. Cole, for Joseph Miller. 

Joseph R. Embury, for Saml. A. Stoneback and National Security 
Bank. 
Godfrey & Godfrey, for Atlantic City Lumber Co. 

KIRKPATRICK, District Judge. It appears fromi the record in 
this case that on the 2d day of July, 1900, Mark P. Wells and Ed- 
ward P. Young, then partners under the name of M. P. Wells & Co., 
entered into a contract with commissioners appointed by the mayor 
and common council of the city of Atlantic City for the érection of 
a new city hall, whereby it was agreed that the firm of M. P. Wells 
& Co., in considération of $74,873, should build a certain building to 
be used as a city hall in Atlantic City y ; that the said contract was 
satisfactorily performed; that the work was approved by the said 
commissioners, and accepted by the city cfî Atlantic City, which en- 
tered into possession thereof on the 7th day of August, 1901 ; and 
that by the terms of said contract the final installment of the contract 
price, viz., $18,692, was payable on the , fulfillment of said contract. 
Some controversy arose between the contracting parties in regard to 
the çhâracter of the work done, so that the amount to be paid M. P. 
Wells & Co. in final settlenlent was not àgreed upon until November 
20, 1902. As has been said, the balance due from the city is $18,692, 
and is being held by the city tp await the détermination of the validity 
and priority of various claims which hàve bèen filed against the fund. 
Italso appears that M. P.;'yV^ells & Co. becàme indebted to the various 
parties, and, desirous of raisïng funds for the compktiôn of the work 
or other purposes, in considération of such indebtedness or advances, 
executedand delivered at variouS times orders upon the comptroller 
of the city of Atlantic City to pay to said creditors or other parties 
certain sums of money, out of the balance ii; his hands, due or to be- 
come due on said contract, which orders were accepted by said comp- 
troller by a qualified indorsement thereôn. Thèse orders make an 
appropriation of so Rluch of the fund on which they are drawn as will 
be sufficient tp satisfy them, and amount to an équitable àssignment 
thereof pro tanto, which, i à, court of equity will enfprcé when made for 
a good and valuablci considération. Nesmith v. Drum, 8 Watts & S. 
10, 42 Am. Dec. 260. While as between the parties the àssignment 
may be valid from its'dàte, yet, tô protect his claim and perfect his 
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tJtle against the debtor, it is necessary for the assignée to give notice 
to the debtor that the obligation has been transferred. Laclede Bank' 
V. Schuler, 120 U. S. 516, 7 Sup. Ct. 644, 30 L. Ed. 704. Such "giving 
notice is équivalent to the act of taking possession." 2 Pomeroy's 
Eq. Juris. p. 695. 

There has been much conflict of authority in the state courts with 
référence to the priority existing between successive assignées of the 
same fund — ^whether the one whose assignment is prior in time, or the 
one who fîrst gives notice to the debtor, is entitled to be first paid — 
but, se far as this court is concerned, it feels itself concluded by the 
judgments rendered in the Suprême Court of the United States in 
Judson V. Corcoran, 17 How. 612, 15 L. Ed. 331, and Spain v. Hamil-' 
ton's Adm'r, i Wall. 604, 17 L,. Ed. 619. Thèse cases were consid- 
ered by the Circuit Court of Appeals for the Second Circuit in 
Methven v. Staten Island Light, Heat & Power Company, 66 Fed. 
113, and, in accordance with the principle therein laid down, the court 
find that: 

"Wtiere two assignments of a chose In action, for valuable considération, 
are made to différent persons, tlie assignée wlio first gives notice of liis claim 
to ttie debtor lias prior right, tliough tlie assignment to him is later in date 
tlian that to the other assignée." 

Thèse holders of thèse équitable assignments, then, as between 
themselves, are entitled to payment from the fund in the order in 
which they gave notice thereof to the debtor, and to the extent which 
they had given considération therefor. 

The only assignment concerning which there is any question of the 
date upon which notice was given to the debtor is that of the Third 
National Bank. As to this assignment, the record shows that on 
May 31, 1901, M. P. Wells & Co. addressed A. M. Heston, comp- 
troller of Atlantic City, a letter, of which the f ollowing is a copy : 

"Dear Sir: Please draw a warrant for seven thousand and five hundred 
dollars to Third National Bank Philadelphia and deduet the same from the 
amount of my warrant per City Hall contract due M. P. Wells & Co. $7,500." 

Indorsed: "Accepted and to he paid from money due M. P. Wells & Co. 
on filing architeet's certiflcate in this ofHce. A. M. Heston, Comptroller." 

Note: "City Oomptroller will not hold himself responsible for the payment 
of the above unless the order is filed in this office at least flve days before the 
date of the warrant." 

There also appears on the back of the order, "Nov. 20, 1901." 
This order was first seen by the Third National Bank June i, 1901, 
and it was after that date that the money was advanced to Wells & 
Co. by the bank on its security. From June ist to November 8th 
the order remained in the possession of the Third National Bank, 
and on November 20th was first presented by them, or on their behalf, 
to the debtor of Wells & Co. It cannot be successfully contended 
that the présentation of this order to the debtor by M. P. Wells on the 
3ist of May, 1901, was a notice of the assignment to the bank which 
would stand in the place of the notice required to be given by the as- 
signée, because, so long as Wells had the possession and control of 
the order, and no delivery had been made by him to the assignée, 
there was no valid assignment in existence. There was on May 3ist" 
nothing more on the part of Wells than a mère intent to assign pro- 
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vided the baiik made the advance on îts sécurity which he desired. 
The bank then had no interest in thé assignmënt, and it was yet 
optional 'viirith Wells whether it should acÇjuire any. The rétention of 
any power Of révocation by the assignOP is fatal to the claim of the 
assignée. Christman v. Russell, 14 Wall. 69, 20 L. Ed. 762; 

For tbese reasons, i am of the opinion that the Third National 
Bank acquired rio interest in the fûnd until after it had advànced" 
money on the sécurity oftîie àssignmertt, and givéri notice of its 
claim to the debtor, Suçh notice was not given by it until November 
20, 190Ï. Equitable assignments of subséquent date are' not pre- 
ferred over those having à prior date, notice of which has been given 
to the debtor, unless thèse of the latter class are given for a valuable 
considération. 

The claims of Stoneback and the National Sécurity Bank are ob- 
jected to by the complainant on the ground that no considération was 
given therefor. In my opinion, this contention is not sustained by 
the testimony. The giving of crédit to Wells & Co. by Stoneback 
on account of the money due Stoneback on the contract was a suf- 
fîcient considération. 

On the 30tb of November, 1901, the Atlantic City Lumber Com- 
pany filed a notice, dated September 14, 1901, with the comptroller 
of Atlantic Gity, that there was due it from Wells & Co. for materials 
turnished in the érection of the new city hall, the sum of $5,665.34. 
This daim is not verified, is not in the form of à judgment, and the 
court has no means of determining its amount or validity. The mère 
filing of such a claim, even when verified, créâtes no charge upon the 
fund in the hands of the debtor ; nor is the financial ofRcer of the city 
justified in retàining for its payment any part of the money which may 
be due the contractor longer than the time prescribe'd by the statutes 
in which can be made a lien upon the prbperty. Such action must 
be commenced within 90 days from the filing of the claim, and notice 
of the pendency thereof fïled with the financial ofïïcer. Under thèse 
circumstances, the ofïicer must hold enpugh of the fund in his hands 
awaiting the détermination of the suit in which the contractor's in- 
debtedness may be judicially determined. As the case is presented, 
I am of opinion that the Atlantic City Lumber Company has no claim 
upon the fund. 

The notice ofWhitman & Co., setting up a claim for $85, and that 
df Kraus & Co., are in the same category with that of the Atlantic 
City Lumber Company. The record shows that M. C. McCauley & 
Sons on June 20, 1901, recovered a judgment in the Atlantic City 
district court against Wells for $228.13, and that one of the constables 
of the county, by virtue of an exécution issued thereon, levied upon 
the interest of M. P. Wells in said fund, and gave notice thereof to 
the comptroller. This judgment is entitled to priority of payment 
over any of the équitable assignments of the fund which bear date 
subséquent to the date of the levy made thereunder. 

The record shows that Joseph Miller, on the 22d of August, 1901, 
sued out in the circuit court of Atlantic county a writ of foreign at- 
tachment against Wells & Co., and their interest in the fund in ques- 
tion was attached thereunder by the sherifï of Atlantic county. An 
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attaching creditor, not being purchaser for value, has only such rights 
in the fund as his debtor had in the fund at the time the attachment is 
levied. If the attaching creditor acquired any interest in the fund by 
this proceeding, he took it subject to ail the rights and equities which 
might be enforced against the debtor. Among thèse were the rights 
of the équitable assignées to be first paid out of the fund. The Elm- 
bank (D. C.) y2 Fed. 6io. 

The allowance of the claim of Charles R. Myers is objected to be- 
cause no testimony was produced on his behalf to show when the no- 
tice of the assignment was served upon the city. An examination of 
the record shows that Mr. Heston, the city comptroller of Atlantic 
City, testified that the order of Myers was filed with him on the same 
day it bears date, viz., September 9, 1901. This statement is not con- 
tradicted by any one, and must be taken as true. The claim is there- 
fore entitled to payment as of the date of such filing of notice. 

Let a decree be drawn in accordance with thèse views. 



In re VASTBINDER. 

(District Court, M. D. Pennsylvania. Deeember 28, 1903.) 

No. 366. 

1. Bankrhptct— Ihtoluntabt Pétition— Oath by Attornet. 

An attomey In fact for the petitioning credltors is entitled to make 
the necessary oath to the pétition for an Involuntary adjudication of 
bankruptcy against a debtor, where the facts are within the knowledge 
of such attorney. 

2. Same— SuFFiciENCT. 

Where attorneys In fact for petitioning credltors swore to the bank- 
ruptcy pétition that the statements made therein were true, to the best 
of their knowledge and bellef, without dlstingulshing the facts based on 
knowledge from those based on information only, the vérification was 
Insufficient. 
8. Same— Amendmbnt. 

An involuntary bankruptcy pétition, Invalld by reason of a defect In 
the vérification, Is amendable. 

4. Same— Pbefkkred Chbditors — Joindbk in Pétition. 

Since a preferred créditer may surrender his préférence and qualify 
himself to participate In bankruptcy proeeedings, credltors who had re- 
celved a préférence, but who dlsclaimed and ofCered to surrender the 
same In the bankruptcy pétition or course of the proeeedings, may be 
counted in determlnlng the number of qualified credltors slgning the pé- 
tition. 

6. Same. 

The fact that an original Involuntary bankruptcy pétition was Insuffi- 
cient, by reason of the fact that one or more of the petltioners were dls- 
qualified, does not prevent the defect being cured by the intervention of 
other credltors compétent to slgn the same. 

6. Same — Pétition — Act op Bankbuptot — Sufficibncy. 

Where an involuntary bankruptcy pétition averred that the debtor, 
while Insolvent, transferred and delivered a large number of good and 
collectible notes, of the value of over $5,000, to C. & Co., with intent to 
prêter them over other credltors, it was not objectlonable for failure to 
charge that O. & Co. were credltors of the bankrupt. 

\ 1. See Bankruptcy, vol. 6, Cent. Dlg. 9 123. 
126 F.— 27 
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7. SAME, ,, ; ,,, 

Where an Intoliiiitary bankruptcy pétition averted that a préférence 
had been giTên by thé bàflkrupt withln four months of the date of the 
fillng of the pétition, it %as not aenâurrable for f allure to give the spé- 
cifie date of the préférence. 
8. Samb-t^Judoment and ExKfimtioN. 

Where an Involuntary bankruptcy pétition alleged that judgment had 
been obtained and exécutions levled against the baiikrupt's property, but 
failed to state the further history of the exécutions, it did not state an 
aCt of bankruptcy, since It is only the debtor's failure witluln flve days 
betore a sale of his property levied on to hâve the exécution vacated or 
discharged, and not the renditlon of a judgment and the levying of exé- 
cution, that constitutes an act of bankruptcy. 

In Bankruptcy. Démurrer to pétition. 

David Camçron, for démurrer. 

N. H. Ryan and Sherwood & Owlett, for petitioner. 

ARCHBALD, District Judge. This is a spécial démurrer, filed 
by the respondent, calling in question, in several particulars, the suf- 
ficiency of the proceedings instituted against him. The iirst question 
is as to the vérification ofthCi pétition. This is made by the attorneys 
in fact of the petitioning creditors, ail of whom are corporations of 
other States, who swear that they are authorized to institute the pro- 
ceedings and verify them, and that the statements made therein are 
true, "to the best of their, knowledge, information and belief." There 
can be no doubt as to the right of an attorney in fact to make the 
necessary oath where the facts are within his own knowledge, and 
this will be assumed wrfaere the oath is in positive terms. In re 
Chequasset Lumber Company (D. C.) ii2 Fed. 56; In re Herzikopf 
(D. C.) 118 Fed. 101; In re Hunt (D. C.) 118 Fed. 282. But in the 
présent instance; the oath is not positive, but qualified — to the best of 
the afïîants' knowledge, information, and behef — rather loose terms, 
which may be made to mean anything or nothing. The difficulty is 
that the facts which are affirmed of knowledge are not distinguished 
from those which are based on information, thus, in efïect, dissipating 
the force of the affîdavit. The first ground of démurrer is therefore 
well taken, but, as this is an amendable defect, opportunity will be' 
given to remedy it. In rè Bellah (D. C.) 116 Fed. 69. 

The original pétition was sufficient on its face, so far as respects the 
number and amount of the claims represented — ^being made by the 
Troy Wagon Works, with a debt of $758.93; the Thornhill Wagon 
Company, with one of $162.50; and the Rex Buggy Company, with 
another of $1,137. Nine other creditors hâve asked and been allowed 
to intervene, but, as the extent of the debts due them is not spe- 
Cified, no account can be taken of them, except for number. Three 
of them, as it is said, hâve received préférences, which disqualify 
them; but, even if that bè true, six are left, of unquestioned compe- 
tency, which is ail that is necessary in that connection. Of the origi- 
nal petitioners, however, it is conceded by the amendment presented 
at the argument that the Troy Wagon Works and the Rex Buggy 
Company at the time bî filing the pétition had each secured a judg- 
ment before a justice of the peace, issued exécution, and obtained a 
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levy on the respondent's goods ; also that the Troy Wagon Works, 
within a month, had received a cash payment of $20, and four wagons, 
to apply on their debt, and that the Rex Buggy Company had also 
received a similar payment of $57. By reason of thèse préférences, 
it is claimed that neither of them had a provable debt, and that the 
proceedings, not being sustained by the requisite amount of claims, 
must therefore be dismissed. 

Whether a creditor who has obtained a préférence can file an in- 
voluntary pétition is a controverted question, which I shall not under- 
take to décide. It is held that he cannot, in In re Rogers Milling 
Company, 4 Am. Bankr. R. 540, 102 Fed. 687, In re Gillette & 
Prentice, 5 Am. Bankr. R. 119, 104 Fed. 769, and In re Burlington 
Malting Company, 6 Am. Bankr. R. 369, 109 Fed. 'J'J^ ; and that he 
can, in In re Herzikopf (D. G.) 118 Fed. loi. It seems to turn on 
whether one who has secured a préférence has a provable debt, within 
the meaning of the law, as to which it is said in Collier on Bankruptcy 
(4th Ed.) 407, that "provable" hère has the sensé of "allowable," and 
that a preferred creditor cannot therefore pétition. But on the other 
hand, it is maintained in Brandenburg on Bankruptcy, § 922, that 
under the présent act the proof and the allowance of claims are dis- 
tinct, and that there is no requirement that a preferred creditor shall 
surrender payments on account before proving his claim, but merely 
that it cannot be allowed unless the préférence is surrendered, and 
that as the claim is not satisfied by the préférence, and there is no 
prohibition against proving it, a preferred creditor has a provable 
claim, and may institute proceedings. But however this may be, it 
is conceded by ail the authorities that a preferred creditor may sur- 
render his préférence, and thus qualify; and since, as pointed out by 
Brandenburg, there is no one, prior to the sélection of a trustée, ta 
whom he can surrender, it is sufïicient if he oflfers to do so in the 
pétition or in the course of the proceedings ; and that, in effect, is what 
has been done hère. Both of the creditors assailed disclaim any pur- 
pose of trying to secure a préférence by the judgments and exécutions 
which they obtained, and, on the contrary, aver that the exécutions 
were issued by mistake, and hâve now been recalled, and the liens 
on them released. The Rex Buggy Company also offer to surrender 
and tender back the small payment on account which they received ; 
and while this is not true of the Troy Wagon Works, who seem to 
défend the receipt of the money and wagons that were turned over 
on the ground that they were accepted by them in the due course of 
business, not knowing that the respondent was insolvent ; yet, putting 
them aside, two, at least, of the original petitioners completely qualify, 
with debts amounting to $1,250.99, and, counting for number the six 
other unpreferred creditors who hâve intervened, we hâve the requi- 
site number and amount to sustain the proceedings. 

It is urged, however, that as the original pétition was insufifîcient, 
by reason of one of the petitioners being disqualified, it cannot be 
cured by the intervention of others; but that does not seem to be 
the law. The proceedings, as originally instituted, were formally 
sufficient ; and even though some of the petitioning creditors were 
not, as argued, entitled to prosecute them, they nevertheless inured 
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to the benefit of ail, and others may unquestionably corne în for the 
purpose of supplying any deficiency. In re Bedingfield, 2 Am. Bankr. 
K-- 355> 9^ Fed. 190; In re Mercur, 2 Am. Bankr. R. 626, 95 Fed. 
634; In re Mammoth Fine lyumber Company, 6 Am. Bankr. R. 84, 
109 Ped. 308; In re Ryan, 7 Am. Bankr. R. 562, 114 Fed. 373. 

But further exception is taken to the acts of bankruptcy charged. 
One of thèse is that the respondent, while insolvent, transferred and 
delivered a large number of good and collectible promissory notes, 
of the value of over $5*000, to Charles H. Childs & Co., with intent to 
prefer them over his other crèditors. While Charles H. Childs & 
Co. are net said, in so many words, to be crèditors, this is plainly im- 
plied, and is therefore sufficiently averred, notwithstanding the argu- 
ment made against it. The other criticism is that the date of the 
transfer is not given ; but it is said to be within four months of the 
pétition, which is the material thing ; and, although it might hâve 
been better to hâve given a spécifie date, the omission is not de- 
murrable. As much cannot be said, however, of the other act of bank- 
ruptcy charged. It is not the mère obtaining of a judgment and 
levying exécution on the property of the debtor while insolvent that 
makes him liable as a bankrupt, but the failure on his part, within fîve 
days before a sale or final disposition of the property levied on, to 
hâve the same vacated or discharged; and there is nothing of that 
kind alleged hère. AU that is stated is that judgments were obtained 
and exécutions levied, but what became of themi is not shown. The 
vital point in the charge is tbus left out, and as to this the demurrer 
is well taken. 

The conclusion on the whole case, therefore, is that the demurrer 
must be overruled, except with respect to the vérification of the péti- 
tion and the spécification of the second act of bankruptcy charged, 
as to which it is sustained, with leave to the petitioners to amend 
within 10 days. 



BBRTH LBVI & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 18, 1903.) 

No. 3,349. 

I, CusTOMS Ddtibs — Classification — Antiskptic Presbrvativb — Boracrj 
AciD—BoBAX— Chemical Cômpocnds— Unencmbrated Articles. 

Beld, that a certain antlseptlc preservative, consisting of an intlmate 
mecbanlcal mixture of boraclc aeld and borax, tbe former belng the 
more valuable component, Is an article not enumerated in the tariff act 
of July 24, 1897, c. 11, 30 Stat. 161 [V. S. Comp. St. 1901, p. 1626], either 
as "boraclc acld," under paragraph 1, Schedule A, § 1, c. 11, 30 Stat. 151 
[U. S. Comp. St. 1901, p. 1626], as "chemlcal compounds," under para- 
graph 8, Schedule A, § 1, c. 11, 30 Stat 151 [U. S. Comp. St. 1901, p. 1627], 
or as "borax" or "borate material," under paragraph 11, Schedule A, f 
1, c. 11, 30 Stat 152 [U. S. Comp. St 1901, p. 1627], and Is therefore sub- 
Ject to assessment at the same rate of duty as boraclc acld, under said 
paragraph 1, by virtue of section 7 of said act, 30 Stat. 205 [U. S. Comp. 
Bt 1901, p. 1693], which preSCrlbes that "on articles not enumerated, 
xnanufactured of two or more materials, the duty shall be assessed at 
the hlgheet rate at which the same would be chargeable If composed 
whoUy of the component niaterlal thereof of chlef value." 
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Appeal by the importers from a décision of the Board of General 
Appraisers which affirmed the assessment of duty by the collector of 
customs at the port of New York on imported marchandise. 

The opinion of the board in Re Levi, G. A. 5276, delivered by De 
Vries, General Appraiser, is as follows: 

The merehandise is a dry antiseptic preservative, consisting of a mixture 
of boracic acid and borax. It was assessed for duty at tlie rate of 5 cents 
per pound, under tlie provisions of paragraphs 1, 11, Schedule A, § 1, of tlie 
act of July 24, 1897, c. 11, 30 Stat 151, 152 (U. S. Comp. St. 1901, pp. 1626, 
1627). Paragrapli 1, in so far as pertinent, reads: 

"(1) * • * boracic acid, flve cents per pound." 

Paragraph 11 reads: 

"(11) Borax, flve cents per pound; borates of lime or soda, or other borate 
material not otherwise provided for, contalning more tlian thirty-six per 
centum of anhydrous boracic acid, four cents per pound; borates of ilme or 
soda, or other borate material not otherwise provided for, containing not 
more than thirty-slx per centum of anhydrous boracic acid, three cents per 
pound." 

The protestants daim the merehandise Is properly dutiable at the rate of 
25 per centum ad valorem under the provisions of paragraph 3, Schedule A, 
§ 1, c. 11, of said act, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1627), which reads: 

"(3) Alkalies, allsaloids, distilled oils, expressed oils, rendered oils, and ail 
eombinatlons of the foregolng, and ail chemical compounds and salts not spe- 
eially provided for In this act, twenty-flve per centum ad valorem." 

Or at the rate of 4 cents per pound, as "borate material not otherwise pro- 
vided for In the tariff act, containing more than sixty per centum of an- 
hydrous boracic acid," under the applicable provision of paragraph 11, quoted. 

We flnd from the records in thèse cases that the merehandise, the subject 
of thèse protests, consists of a mixture of boracic acid and borax, the boracic 
acid being in each case the component material of chief value; that the rela- 
tive quantifies of the component materlals in the several importations vary; 
and that the material Is used as an antiseptic preservative in sausages, etc. 
It does not appear that this merehandise Is a chemical compound, In the 
sensé of a body of deflnite chemical composition, but simply an Intimate me- 
chanlcal mixture, the relative proportions of which in différent importations 
and mixtures vary; and It Is one of the variety of antiseptics whose con- 
stituents vary In percentage according to the purposes for which they are 
designed. It Is composed of borax, which is an alkall, and specifically dutia- 
ble at the rate of 5 cents per pound, under the provisions of paragraph 11, 
supra, and of boracic acid, which is an acid, and as such specifically dutiable 
at the same rate, under the provisions of paragraph 1, quoted. The article 
is not such a combination as is provided for in paragraph 3, the component 
éléments not being those mentioned In that paragraph, and it cannot be said 
to be a chemical compound or sait, for the reason that it Is not a definite 
chemical composition. It appears to be and is more in the nature of a mix- 
ture of irregular proportions of two materials, each of which Is specifically 
dutiable at the same rate, under différent provisions of the tariff act. 

A similar question was presented to this board and decided in G. A. 3465 
(T. D. 17,148). That article was a soda ash mixture. It was composed of 
soda ash and powdered soap, soda ash being the component material of chief 
value. The mixture, as such, was not specifically enumerated in the tariff 
act, and It was therefore a nonenumerated manufactured article. The board 
held In that case that It was properly dutiable according to the component 
material of chief value. A similar case was decided by the United States 
Circuit Court In Keller v. U. S., 90 Fed. 274. The merehandise, the subject 
of that décision, consisted of a mixture of extract of logwood with sait of 
chromium. The court held that It was properly dutiable under the provisions 
of paragraph 26, Schedule A, § 1, c. 1244, of the tariff act of October 1, 1890 
(26 Stat. 568), as an extract of logwood, that being the component material 
of chief value, and not as a chemical compound, as provided for in paragraph 
76, Schedule A, S 1. c. 1244, of that act (26 Stat. 570). Chemically, a mix- 
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ture of borax and boracic açid cannot well be considered a borate material, 
as clalmed by the protestants, as the Ingrédients ofthis mixture are each 
in the highest atate of eommercîai purity, being dèstiiied for admixture with 
food prodijcts, : i 

We: are of tjbe opinion that thls merchandlse is properly dutiable according 
to the chiéf eômponent material of value therein, under the provisions of 
paragraph 1, Sehedule A, § 1, c. 11, of the act of July 24, 1897, 30 Stat. 151 
|U. S. Comp. St. 1901, p. 1626], by virtue of section 7 thereof (30 Stat. 205 
[U. S. Comp.. St 1901, p. 1693]), whlch reads: 

"Sec. 7. * * * On articles not enumerated, manufactured of two or 
more matériels, the duty shall be assessed at the highest rate at which the 
same vyould be chargeable If cojnposed wholly of the component material 
thereof of chief value." 

U. S. v. Morrison, 179 U. S. 456, 21 Sup. Ct. 195, 45 h. Ed. 275. 

It is immaterial for the purposes of thls décision what is the component 
material of chief value, for- paragraphe 1 and 11, wherein pertinent, carry 
the same rates of duty — 5 cents per pound. We find, however, the mixture to 
be boracic acld, component matçrial of chief value, and hold the merchandlse 
properly dutiable at the rate of 5 cents per pound, as assessed. 

The protests are overruled, and the décision of the eollector afflrmed In 
each case. 

W. Wickham Smith, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

Before PLATT, District Judge. 

At the close of the argument the décision of the board was af- 
firmed in open court, without opinion. 



In re FLYNN & 00, 
(District Cîourt, E. D, North Carolina. November 25, 1903.) 

1. BANKRnI"rOT7-FBDERAI. COOHT— JORISDIOTION— TiTLB TO PeRSONALTT— AD- 
VERSE Claïm. 

A Fédéral District Court, sitting in bankruptcy, bas no jurisdictlon to 
try tltle to personalty scheduled by the bankrupt as a part of hls assets, 
as againgt a buyer claimlng under an alleged executed sale thereof. 
8. Same— Prefbbijed Claims— Prook— Sdrrbnder dp Préférence. 

Where â créditer of a bankrupt has received a préférence he cannot 
prove hls clalm without surrendering the préférence. 

In Bankruptcy. 

E. K. Bryan, for trustée. 

H. McClammy, for creditors. 

PURNElyL, District Judge. This cause comîng on to be heard, 
and being heard on the rule to show cause, after argument by counsel, 
the following ' appear to be tHe facts: The bahkrupts entered into 
contract with rëspondent tociit and deliver iop,doo cross-ties, a por- 
tion of which ^yas delivered. Shortly before bankruptcy proceedings 
were begun the terms of the contract were mOdified as to delivery, 
and bankrupts poirited out to rëspondent (this transaction being 
Ihrough agents) certain ties in the woods ùndei' the modification in 

IF 2. See Bankruptcy, vol. 6, Cent. Dig. § 498. 
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the contract, which respondent daims was a delivery of the ties 
in the woods, which he proceeded to ship, and at the time of the 
application for the restraining order was shipping, as his property 
under the contract. Respondent proved his claim in bankruptcy, 
crediting thereon the ties left in the woods and claimed by him as 
being so dehvered. The bankrupts scheduled thèse ties as their prop- 
erty. Thèse facts, and others unnecessary to state, appear in the 
annexed record. 

The fîrst question is one of jurisdiction, which question is raised 
by respondent. Respondent being an adverse claimant, the court 
is of the opinion that this court has no jurisdiction to try the title. 
Such jurisdiction has not been conferred by the act of 1903. 

It appears from the record, however, thât on the claim proved by 
respondent he has received a préférence under the bankrupt law,. 
which would prevent the allowance of his claim until such préférence 
is restored. It seems respondent by his proof of claim has paid to 
bankrupt $12,171.50, and crédits him up to the time of bankruptcy 
$7,609.91, leaving a balance of $6,736.75. He can retain his préfér- 
ence and forfeit his claim, or he can surrender his préférence, if there 
has been one, and prove his claim. He cannot do both. Eagles & 
Crisp, 3 Am. Bankr. R. 733, 99 Fed. 695. 

Motion overruled, and order refused. 



TJNITED STATES v. LETJNG SHTJE et al. 

(District Court, N. D. New York. December 18, 1903.) 

Nos. 2,657, 2,658. 

1. Aliens—Chinesb— Déportation— Citizbnship—Prooi'. 

Where, in déportation proceedings under the Chinese exclusion act, a 
commissioner found ttiat défendants liad produced a wltness who tes- 
tified that défendants were born in the state of Califomla, and that such 
witness was not contradlcted, impeached, or discredited in any manner 
whatsoever, it was error for the court to order their déportation solely 
on the ground that their right to remain in the United States was dis- 
credited by their refusai to take the stand and testify on the demand of 
the United States attorney. 

Appeal from Judgment and Order of the United States Commis- 
sioner. 

Défendants were arrested at Ogdensburg, August 17, 1903, charged with 
a violation of the Chinese exclusion act. On the hearing before Hon. Fred 
J. Gray, United States Commissioner, at Ogdensburg, September 2, 1903, both 
défendants were represented by counsel, and each admitted himself to be a 
Chinese person, not of the exempt class, who had entered the United States 
from Canada. The commissioner found them not lawfully entitled to be or 
remain withln the United States, and ordered them deported to the empire 
of China, from which judgment and order défendants appeal to this court. 

James F. Akin, for appellants. 
George B. Curtiss, U. S. Dist. Atty. 

RAY, District Judge. The commissioner's finding is as follows : 

"On the trial they [défendants] produced as a witness in their behalf to 
prove the same [citlzensbip] one Chon Quang, a brother of their father, who 
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testifled that the défendants were born at Fresno, in the state of Californla. 
The withess was not contradicted, Impeacheà, or dlscredlted In any manner 
■whatsoever. At the end of the trial the attoftiey for the United States 

* • • made the folWwIïig request: 'Thè Uliitëd States requests the de- 
fendants to take the stand in their own behalf,' etc. Défendants, by advice 
of counsel, thereupon refused. I flnd that the refusai of défendants Is of 
itself alone sufficient to discrédit thelr right to be In the United States, and 
solely for that reason I drdered them deported to the empire of China." 

This holding cannot be sustained. This court has held (U. S. v. 
Lee Huen [D. C] ii8 I^ed. 456): 

"If défendants fail to glve testimony in their own behalf, and explain 
doubtful matter peculiarjy withln their own knowledge, ♦ * • that fact 
may be commented on, and, used to thelr dlsadvaritage, possibly, for such fact 
may be consldered by the court or commlssioner, and justify him in taking 
testimony that mlght haVe been explained or denied, strongly agalnst them. 

* * • Such silence cannot be taken as pfoof of any fact or as an admis- 
sion, but it is a cireumstance which may be consldered In determining wMch 
of two wltnesses contradlcting each other has testifled correctly." 

In the case at bar the commissioner expressly finds that witness 
was not "contradicted, impeached, or discredited in any manner what- 
soever." Therefore theré was no unsatisfactory or contradictory 
évidence for défendants to explain. If the évidence had been of a 
nature which did not satisfy the commissioner by reason of contra- 
dictory statements, suspicious circumstances, failure of memory, or 
the like, then he might well hâve held, as has been repeatedly held by 
this court, that défendants' refusai to be sworn and explain thèse 
"doubtful matters peculiarly within their knowledge" was such a cir- 
eumstance, taken in conjunction with their own withesses' self-im^ 
peachment, such as want of recollection, etc., as to justify a judgment 
of déportation. But hère the sole witness in the case swears to the 
fact of défendants' citizenship, and the commissioner in the strongest 
terms déclares him to be "in no wise contradicted, impeached, or dis-* 
credited" ; in other words, finds him entitled to crédit. They hâve 
thus proved their case by a crédible and credited witness, and there is 
neither law nor reason for requiring défendants to take the stand and 
submit to examination in such a case upon pain of déportation. Had 
the commissioner held that the évidence given, while not contradicted, 
impeached, or discredited, was not satisfactdry and convincing, and 
left the matter evenly balanced in his mind, then the failure of défend- 
ants to take the stand might well be held to turn the scale against 
themi. 

Judgriient and order of déportation reversed, and défendants dis- 
charged. 
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UNITED STATES v. NG YOUNQ. 
(District Court, N. D. New York. December 18, 1903.) 

1. Aliens—Chinesb— Exclusion — Proceedings— New Trial. 

In proceedings for the exclusion of an alleged Chinese alien, an appli- 
cation for a new trial after judgment of déportation had been entered 
on trial before a TTnited States commlssloner should be addressed to the 
commlssloner. 

2. SAME— APPEAL. 

Where a motion for a new trial in Chinese déportation proceedings Is 
denied by the commlssloner before whom the proceedings were had, an 
appeal may be taken to the United States District Court from the order 
denying the motion. 
8, Same— Newly Discovbred Evidence. 

Where a Chinese alien was ordered deported after trial, at which he 
produced a witness who testifled that défendant was born in the United 
States, and at the time of the trial he knew of another witness, who 
would bave testifled to the same fact, défendant was not entitled to a 
new trial in order to produce such witness. 
4. Same — Diligence. 

Where a Chinese person alleged to be unlawfully within the United 
States was apprehended on September 9, 1903, and his trial was post- 
poned untU October 3d succeeding, and though a witness did not reach 
the place of trial untll after the same had ended, no effort was made to 
open the case and introduce the witness' testimony untll after the déci- 
sion of the commlssloner was filed on November 26, 1903, and the delay 
was not excused, défendant was guilty of such négligence as to preclude 
the granting of a new trial in order to introduce the witness' testimony. 

Application for an Order Granting a New Trial. 

George B. Curtiss, U. S. Dist. Atty. 
G. G. Munger, for défendant. 

RAY, District Judge. The défendant having been apprehended on 
the charge of being a Chinese person, and unlawfully within the Unit- 
ed States, September 9, 1903, was, after sufficient delay and oppor- 
tunity to prépare his défense and engage counsel (that is, until Octo- 
ber 3, 1903), which he did, brought to trial before the commissioner 
having jurisdiction in the premises. The défendant was sworn in his 
own behalf, as was another witness produced by him, who gave évi- 
dence as to the alleged time and place of birth of the défendant in the 
State of California. No claim was made at the time that the défend- 
ant had or could produce other witnesses, and the case was duly sub- 
mitted for décision on the merits. After careful considération and on 
briefs duly submitted the commissioner decided November 25, 1903, 
that the défendant was not born in the United States, and was illegally 
hère, and a judgment of déportation was entered. No appeal has 
been taken from this judgment, nor h^s any motion been made before 
the commissioner for a new trial. Such a motion should be addressed 
to the commissioner, and if he dénies the application an appeal may 
be taken from his order denying the motion to this court. This court 
does not doubt his power to entertain and grant such a motion based 

1 1. Citlzenship of Chinese, see notes to Gee Fook Sing v. United States, 1 
0. C. A. 212, and Lee Sing Far v. United States, 35 C. C. A. 332. 
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on proper grounds and proof. There is no daim that the commis- 
sioner erred in the admission or rejection of évidence, nor is it seri- 
ously claimed that the commissioner err|ed in his décision on the évi- 
dence before him. 

It is now claimed that the défendant has anbther witness, one Ah 
Gong, who will testify that défendant, was born in the United States 
as claimed by him and as testifîed to by Mark Fook or Him on the 
trial before the commissioner. Even if this new witness will testify 
as claimed, the évidence is merely cumulative. Nor is it newly dis- 
covered évidence. With ordinary and reasonable diligence the wit- 
ness might hâve been had on the trial. 

While in thèse cases the court should be careful that the défendant 
has a f air trial and that judgment is based on légal évidence, this court 
is unable'to discover that any injustice has been done the défendant. 
Even should the alleged ilew witness, Ah Gong, testify on a new trial, 
if granted, as set fortn inhis afïidavit, the commissioner would hardly 
be justified in changing his décision. If it be true that he left New 
York to testify in the case, and found the trial had ended when he 
reached Syracuse, early in October, 1903, why was ndt some efïort 
made to op'en the case prior to Noveiiiber 26, 1903, when the décision 
of the commissioner W8S màde? Thé delay is not excused. 

The principles established in the following cases must govern the 
court in dispdsing of this motion: Bâtes v. Preble, 151 U. S. 149, 
14 Sup. et. 2^7, 38 I;. Ed. 106; Fuller v. Harris (D. C.) 29 Fed. 814; 
Rose v. S. & C. T. Co. (C. C.) 19 Fed. 808; Flint & P. M. R. Co. v. 
M. I. Co. (C. C.) 71 Fpd. 210; Brown v. Evans (C. G.) 17 Fed. 912, 
afïirmed in Evans, v. Brown, 109 U. S. 180, 3 Sup. Ct. 83, 27 h- Ed. 
898; Chandler v. Thompson (C. C.) 30 Fed. 38; Eowry v. Mt. A. 
& E. P. I. P. R. Co. (C. C.) 68 Fed. 827. 

The motion for a new trial must be denied. 



In re KHBTON, STELL & CO, 
(District Court, W. D. Texas, Waco Division. December 22, 1903.) 

No. 403. 
1. BiLLs AND Notes — Collection — Pbovisionb for Attorney's Fées — 

VAI.IDITy. ■ . 

Uncter the laws of Texa^, a stipulation In a note for the payment of a 
reasonable attorney's fee for collection is valid. 
'iB. Bankruptcy—Claims— Notes— Attorney's Fées. 

Where a note of a bahkrupt provlded for a collectton fee of 10 per cent. 
If suit was brought thereon* or If it was placed In the hands of an at- 
torney for collection, or if coUected through the probate court, and, 
though the note was due prlor to the fliing of a pétition in bankruptcy 
by the makers, It was not placed In the hands ôf an àttorney until after 
the flUng of such pétition, the claim for attorney's fées was not a liabllity 
absolutely owing at the time of the flllng of the pétition, within Bankr. 
Aet July 1, ,1898, c. 541, I 63, 30 Stat. 562 [V. S. Comp. St. 1901, p. 3447], 
and was therefore not provable agalnst the bankrupt's estate. 

T 1. See Bills and Notes, voL 7, Cent Dlg. ! 221. 
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In Voluntary Bankruptcy. 

The following question bas been certifled by the référée to tlie court for 
décision: "Are the fées stipulated to be paid in a note due before the flling 
of a pétition in banlîruptcy, but placed in the hands of an attorney after the 
flling of the pétition in banliruptcy, a claim absolutely owing and payable at 
the time of filing the pétition in bankruptcy, and allowable as a part of such 
claim?" It appears from the record that on October 5, 1903, Keeton, Stell 
& Co., the bankrupts aboyé named, flled their voluntary pétition in bank- 
ruptcy, and on October 28th thereafter Werkhelser & Polk, creditors of the 
bankrupts, submitted to the référée for allowance their claim as evidenced 
by a promissory note for $462.40, principal sum, bearing 8 per cent, interest. 
and stipulating for 10 per cent, collection fées. The claim was originally 
allowed for the sum of $493.72, which included an attorney's fee of 10 per 
cent; but upon reconsideration the référée disallowed the attorney's fées, 
and entered an order allowing the claim for $448.84, the amount then due and 
owing. The material facts of the case and the légal conclusions of the référée 
are embodled In the following findings: "From the agreement of counsel 
filed herein, the note given by the bankrupts, Keeton, Stell & Ce, to Werk- 
heiser & Polk, was due prior to the filing of the pétition in bankruptcy herein. 
That said note was not placed in the hands of an attorney for collection until 
after the flling of the pétition in bankruptcy herein. That the condition for 
an attorney's fee as stated in the note is as foUows: 'Together with 10% 
for collection fées if suit Is brought on this note, or if It is placed in the 
hands of an attorney for collection, or if collected through the probate court.' 
(1) I baye found that the placing the note in the hands of an attorney was 
necessary to mature the claim for an attorney's fee; and (2) that, the note 
not being In the hands of an attorney until after the flling of the pétition 
in bankruptcy, the claim for fées was not a debt due and payable at the time 
of filing the pétition in bankruptcy, in accordance with section 63 of the act 
of 1898. It was therefore ordered that the allowance of the claim be recon- 
sidered, and that the claim be allowed for the amount of the debt, less the 
attorney's fee claimed." To the order disallowing the claim for collection 
fées, Werkheiser & Polk excepted, and duly flled their pétition for review. 

J. D. Williamson, for the Belknap Hardware & Mfg. Co. and 
Werkheiser & Polk. 

MAXEY, District Judge. That, under the laws of Texas, stipu- 
lations for the payment of reasonable attorney's fées are valid and 
binding, is well settled. In re Roche, ici Fed. 956, 42 C. C. A. 115, 
and authorities cited. The only question, therefore, necessary to be 
considered, is whether, within the purview of the bankruptcy act of 
1898, the fées demanded by the attorneys in the présent case consti- 
tuted a claim provable against the estate of the bankrupts. By sec- 
tion 63 of the act (Act July i, 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3447]) it is provided: 

"Debts Which may be Proved. Debts of the bankrupt may be proved and 
allowed against his estate which are (1) a fixed liability, as evidenced by a 
judgment or an instrument in writing, absolutely owing at the time of the 
flling of the pétition against him, whether then payable or not, with any 
interest thereon which would hâve been recoverable at that date or with a 
rebate of interest upon such as were not then payable and did not bear in- 
terest." 

Brandenburg on Bankruptcy (36 Ed.) § 1412; Collier on Bank- 
ruptcy (4th Ed.) p. 839. 

It is thus seen that provable debts are those which are a fixed lia- 
bility, absolutely owing at the time of the filing of the pétition against 
the bankrupt. The thought of the lawmaker is not clearly expressed 
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in the language employed, as it was the évident intention of Con- 
gress tp include in the proof of daims those debts absolutely owing 
at the tîme of the filing of the pétition either by or against the bank- 
rupt. In the présent case the bankrupts filed a voluntary pétition, 
and, to authorize proof of the attorney's fées, they riiust hâve been 
a fixed debt, absolutely owing at the date the pétition in bankruptcy 
was filed. Were the collection fées stipulated to be paid in the 
Werkheiser & Polk note absolutely owing at that date? The note, 
as shown by the record, was placed in the hands of attorneys for col- 
lection after the pétition in bankruptcy was filed. By its terms it 
provided for the payment of collection fées, "if suit is brought on this 
note, or if it is placed in the hands of an attorney for collection, or if 
coUected through the probate court." It is not contended that suit 
has been brought on the note, nor that any attempt has been made 
to collect it through the probate court. But it is insisted that the 
contingent liability to pay attorney's fées became fixed and absolute 
when the note was placed in the hands of the attorney for collection. 
That is true, or at least true ordinarily (Merchants' Bank v. Thomas, 
121 Fed. 306, 57 C. C. A. 374); and the attorney's fées would hâve 
been provable as a debt against the estate of the bankrupt, had such 
liability beçome absolute prior to the filing of the pétition in bank- 
ruptcy. But Werkheiser & Polk, as already indicated, did not place 
the note in the hands of their attorney for collection until after the 
bankruptcy pétition was filed, and by the terms of the act of Con- 
gress they are debarred front proving their claim for attorney's fées 
against the estate of the bankrupts. Judge Meek, of the Northern 
District of Texas, reached a similar conclusion in the case of In re 
Garlington (D. C.) 115 Fed. 999. See, also, In re Roche, loi Fed. 
956, 42 C. C. A. 115. It is, however, claimed by counsel that the 
question before the court has been settled by the Circuit Court of 
Appeals for this circuit, in Merchanis' Bank v. Thomas, 121 Fed. 306, 
57 C. C. A. 374, in favor pf the allpwance of attorney's fées. In that 
case it was ruled that the attorney's fee was provable as a debt against 
the bankrupt's estate, but a careful analysis of the opinion makes it 
évident, although not stated ipsissimis, verbis by the court, that the 
five notes therein involved had been placed in the hands of the at- 
torneys, and that they had performed services in endeavoring to col- 
lect them, prior to the institution of bankruptcy proceedings. Under 
similar facts, a like rulirig would be made by; this court. 

It foUows from what has been said that the ruling of the référée 
was correct ; and, replyiiig to the question certified by him, the court 
answers "No." 

The order of the référée is affirmed. 
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In re KEETON, STELL & 00. 

(District Court, W. D. Texas, Waeo Division. December 22, 1903.) 

No. 403. 

■• Bankruptct— NoTJEs— Attobnet's Fées— Claims. 

Where a note executed by a bankrupt contained a stipulation for the 
payment of 10 per cent, attorney's fee if the note was coUected by suit, 
and, tbough the note was due at the time the bankruptcy pétition was 
flled, it was not placed in the hands of an attorney for collection until 
after the proceedings were instituted, the claim for attorney's fées was 
not a fixed liability absolutely owing at the time the pétition was filed, 
under Bankr. Act July 1, 1898, c. 541, § 63, 30 Stat. 562 [U. S. Comp. St. 
1901, p. 3447], and was therefore not allowable as a claim against the 
bankrupt's estate. 

In Voluntary Bankruptcy. 

J. D. Williamson, for the Belknap Hardware & Mfg. Co. and Werk- 
heiser & Polk. 

M AXE Y, District Judge. In another branch of this cause (126 
Fed. 426) the court has just decided that collection fées stipulated 
to be paid in a note which niatured before the filing of the pétition 
in bankruptcy, but which was not placed in the hands of an attorney 
for collection until after the institution of the bankruptcy proceed- 
ings, could not be proved against the estate of the bankrupts as a 
debt absolutely owing at the time the pétition in bankruptcy was filed. 
There Werkheiser & Polk presented the claim for allowance. Hère 
it has been submitted by the Belknap Hardware & Manufacturing 
Company, a créditer of Keeton, Stell & Co. The facts are similar, 
except as to the names of the creditors, the amounts of the notes, 
and the stipulations touching the payment of attorney's fées. In the 
présent case the stipulation is as follows: "Agrée to pay 10% at- 
torney's fee if this note is coUected by suit." The conclusion an-i 
nounced by the court in référence to the stipulation for the payment 
of attorney's fées contained in the note of Werkheiser & Polk is dé- 
cisive of the question hère presented, and, without further discussion, 
the question certified by the référée will be answered in the négative. 

The order of the référée rejecting the claim of the Belknap Hard- 
ware & Manufacturing Company for attorney's fées is affirmed. 



EOBINSON V. BROWN. SAME v. BURGBT. SAME v. WELLINGTON. 

(Ckcuit Court, D. Massachusetts. May 28, 1901.) 

Nos. 1,064-1,066. 

L CoBPOBATiONS— Actions by Kkceiveb aoainst Stockholders— Minnesota 
Btatdte. 

Under the décisions of the Suprême Court of Minnesota construing 
ehapter 272, p. 315, Laws Mlnn. 1899, which authorizes a court to mar- 
Bhal the assets and ascertaln the debts of an insolvent corporation, to 
levy an assessment upon Its stockholders and to appoint a spécial re- 
ceiver for its collection, which décisions are blnding upon the fédéral 
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courts, suGh act is applicable to corporations previously organized and to 
stoekholders who becamç such prior to Its passage- Nor is tlie act, as 
80 applled, In contravénïion of the Constitution of tbe United States. 

8. SaME— DBtÈNSBS. 

In an action agalnst a stockholder of an insolvent Minnesota corpora- 
tion, brought by a receiver appolntèd under the state statute to coUect 
an assessment levled by a court in proceedings instituted thereunder, it is 
not open to the défendant to deny the sùfflcieney of the debts of the cor- 
poration to require such assessment. 
8. Samb— Sbt-Ôff— Claims .^gainst Corporation. 

In an action by the. receiver of an insoivent Minnesota corporation to 
enforce his statutory âonble liabillty for the beneflt of the corporation' s 
creditors, the défendant cannot set off an indebtedness due from the 
corporation to him agalnst the assessment made, whicli would resuit in 
making hlip a preferreà creditor, contrary to tbe purpose and intention 
of thé State law. 

At Law. 

Saxe & Saxç and Stiles W, Burr, for plaintifF. 
John W. Corcoran, William B. Sullivan, and Crosby & Noxon, for 
défendants. 

LOWELL, District Judge. Thèse are jury-waived actions at law 
brought by the receiver of a Minnesota corporation against stoek- 
holders in the corporation to enforce the stoekholders' liability im- 
posed in such cases by the Constitution and laws of Minnesota. 
The receiver was duly appoiiited by a Minnesota court of compétent 
jurisdiction, ail necessary parties were duly served, and the défend- 
ants in thèse actions received actual notice of the proceedings, though 
this is not required by the laws of Minnesota. The Minnesota court 
duly rendered judgments sequestering the corporation's property, re- 
quired its creditors to become parties to the action and to exhibit their 
claims, and levied upon the stoekholders an assessment of 75 per 
cent. The order of assessment was afïirmed on appeal by the Su- 
prême Court of Minnesota. Straw & EUsworth Manufacturing Com- 
pany V. R. L. Kilbourne Boot & Shoe Company, 83 N. W. 36. The 
plaintifï duly demanded payment of the assessment, and, when that 
was not paid, instituted thèse actions. 

The défendants' answer set up several défenses, of which the foUow- 
ing were insisted upon in argument : 

First, that the receiver has no right to maintain thèse actions, be- 
cause chapter 272, p. 3I5, Laws 1899, by virtue of "the provisions of 
which he was appointed, was passed after the incorporation of the 
Kilbourne Company, and after the défendants became stoekholders 
therein. This point was expressly disposed 6i by the Suprême Court 
of Minnesota in the case above cited, and, so far as that décision con- 
strues the Constitution àhd laws of Minnesota, it is binding upon this 
court. So far as it détermines that the act of 1899 is not in contraven- 
tion of the Constitution of tHe United States, the décision is not abso- 
lutely binding upon this court, though it should receive from this 
court the fullest considération and respect. Independently of the au- 
thority properly attadièd to the décision, this court is disposed to 

113. See Corporations, vol. 12, Cent Dlg. S 1009. 
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agrée with its conclusions upon the point just stated, and holds that 
the receiver is net hindered by the fédéral Constitution frooi bring- 
ing thèse actions against thèse défendants. 

Second, that the receiver, appointed as has been stated, cannot 
maintain an action in the United States Circuit Court for this Dis- 
trict. It is admitted that this contention was determined adversely 
to the défendant in Haie v. Hardon, 95 Fed. 747, 37 C. C. A. 240. 

Third, that the decree or order of the court of Minnesota did not 
détermine, as against thèse défendants, the indebtedness of the cor- 
poration and the validity of the assessment levied. This point also 
was covered by Haie v. Hardon. 

Fourth, that the plaintifï must show in thèse actions that the debts 
proved against the corporation in the Minnesota court were sufficient 
to require the assessment levied. This matter does not appear to be 
open to the défendants in thèse proceedings. 

B'ifth, that the défendants were creditors of the corporation to an 
amount exceeding their Hability under the assessment. In a pro- 
ceeding by the receiver of an insolvent corporation to eriforce the 
so-called double liability of the stockholder for the benefit of the 
corporation's creditors, a stockholder ordinarily cannot set off his 
claims upon the corporation against the assessment made. This has 
been decided in cases arising under the national bank law, and has 
been determined by the court of Minnesota in regard to the winding 
up of corporations. Richardson v. Merritt, 74 Minn. 354, "jj N. W. 
234, 407, 968. It is the rule generally laid down in the text-books. 
The rule appears to be reasonable. The object of the double Hability 
is to realize a fund for the ratable payment of ail corporate debts. 
This fund could not be realized if those who were at once creditors of 
the corporation and its stockholders were permitted to offset their 
crédits and liabilities. Such creditors would thus gain a préférence 
over ail others. The statutes of Minnesota, as interpreted by its 
courts, require the creditor who is a stockholder to prove his claim 
like any other creditor, and they allow a set-oflf only in so far as they 
do not permit such a creditor to collect the dividends due him as 
creditor without paying his assessment as stockholder. If the défend- 
ants in thèse cases had proved their claims against the corporation, 
they would be entitled to receive on those claims the same per cent, 
as that realized by other creditors. If they hâve failed to prove, it 
seems that they may still be admitted to prove in the discrétion of 
the court; but if that discrétion is not exercised, or some other diffi- 
culty arises, their loss will be the resuit of their own delay. 

The défendants rely upon a strict right of set-off, such as at com- 
mon law is permitted by the courts of Massachusetts, but, in the 
opinion of the court, no such right exists in this case. Their claims 
are against the corporation ; their indebtedness is due to the receiver 
of the corporation, who represents, not the corporation, but its 
creditors. That this is true appears from the fact that a release by 
the corporation, or an estoppel binding on; the corporation not to 
regard the défendants as its stockholders, is not ordinarily a défense 
to thèse actions. The défendants' requests for rulings are denied, 
and the court finds for the plaintiff. 
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NEW yORK FINANCE CO. v. POTTER (FIDBLITY TRUST CO., Garnlshee). 

. (Oircuit Court, E. O. Pennsylvania. Decembér 11^ 1803.) 

No. 19. 

1. GaRNISHMKNT— ALLO'VrANCE OV COUNSBL Fbbs to Gabnishek— Pbnnstlvania. 

^TATUTB. 

Under Act Pa. AprlJ 22, 1863 <P. L. 527), providing that a gamishee 
•who sftall be, found net to bave any property of défendant, nor to owe 
Mm any debt, other than Is admitted In bis answer, sball be entltled to 
the allowance of a reasonable counsel fee ont of the property in his 
bands, a corporation gamisbed as trustée, whicb by Its answer fully and 
trutbfully set out ail the factsi and admitted having in its possession a 
certain sum, vrMch It beld for défendant as Income from tbe trust fund, 
but denied plaintifCs rlght to the principal of such fund, is entitled to 
the allowance of a counsel fee from such income for successfuUy con- 
testing plalntifTs claim to tbe principal. 

On Rule for Judgment against Garnishee. 

Russell Duane, for plaintiff. 

Wm. M. Stewart, Jr., and Richard C. Dale, for garnishee. 

DALLAS, Circuit Judge. An attachment exécution was issued at 
the suit of the New York Finance Company against George Van 
Hook Potter, the défendant, and the Fidelity Trust Company, gar- 
nishee. Interrogatories were filed, and the garnishee answered them 
fully and in détail. It admitted that under a certain deed of trust it 
held in trust securities of the yalue of $54,000, but averred that the 
corpus or principal of said trust was not subject to the attachment. 
It separately admitted that it had been paying the income of this trust 
property to the défendant, and that "at the time the attachment in 
this suit was issued there was a balance of income due George Van 
Hook Potter under said deed of trust," amounting to $420 ; and that it 
also held $49, which was due to him on open account, as his interest 
in rent received from> certain premises, for the collection of which the 
gamishee was acting as agent. The answer to the third interroga- 
tory called attention to the provision of the deed of trust that income 
arising thereunder should not be assigned or anticipated by Potter, 
nor be liable for his debts, or "to exécution, attachment, warrant, or 
légal process of any kind"; and, finally, "as to the question whether 
or not the income payable to George Van Hook Potter under the 
terms of the spendthrift trust aforesaid is liable to this plaintifï, the 
garnishees submit themselves to the order ôf this honorable court." 
Every statement of fact contained in thèse answers was true. The 
principal of the trust estate was correctly disclosed, and the amounts 
due to the défendant as trust income and upon rental account, respec- 
tively, were accurately specified. Nor did the garnishee take any un- 
tenable légal position. It averred that the principal of the trust 
estate was not subject to the attachment, and this averment the 
Circuit Court of Appeals has sustained. 125 Fed. 275. It submitted 
itself to the judgment of the court upon the question whether or not 
the trust income was attachable, and this it was its duty to do. And 
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the sum held by ît for défendant as rental collections, ît unqualifiedly 

admitted. 

Upon thèse answers the plaintiiï was entitled to an immédiate judg- 
ment for the sum of the trust income and the rental collections in 
the garnishees hands. As to the first as well as to the last of thèse 
items, the admission was conclusive, inasmuch as the point of law 
submitted with respect to the former must, as the décision of the 
Court of Appeals has determined, hâve been decided in favor of the 
plaintifif. But the plaintifï, instead of moving for judgment for the 
amount admitted, elected to proceed upon the assumption that its 
attachment covered more than was admitted ; and hence a jury trial 
was necessitated, which was followed by a judgment of the Appellate 
Court that the plaintiiï was entitled to just what it might hâve had 
without trial, and to nothing more. In my opinion, the garnishee 
is, under thèse circumstances, entitled to the allowance of a reason- 
able fee to its counsel for the services rendered by them throughout 
the entire litigation. The Pennsylvania statute of April 22, 1863 (P. 
L. 527), provides as foUows : 

"Where, In any attachment exécution, or selre facias on foreign attach- 
ment, issued eut of any court of record in this state, the garnishee, after 
Issue joined therein, shail be found to hâve in his possession, or control, no 
real or Personal property of the défendant, nor to owe him any debt, other 
than such property or debts as shall hare been already admitted by the plea 
or answers of the garnishee, or in case, without golng to trial, the plalntifC 
shall take judgment agalnst the garnishee for what shall be so admitted in 
hls plea or answer, then and in either such case, the garnishee shall be en- 
titled, In addition to the costs already allowed by law, to a reasonable counsel 
fee out of the property in hls or their hands, to be determined and taxed, in 
case of dispute, by the court, or by some person appointed for that purpose." 

This case seems to me to be one in which it has been found that the 
garnishee does not owe the défendant any debt, or hâve in its posses- 
sion or control any property belonging to him, other than such prop- 
erty or debts as had been already admitted by the answers of the 
garnishee; and, being such a case, the garnishee is, by the express 
terms of the act, "entitled * * * to a reasonable counsel fee out 
of the property in its hands." The législative intent, I think, was to 
concède to the plaintifï in an attachment the right either to accept 
what upon the answers it might be entitled to take, or to proceed for 
the purpose of establishing its right to something more, but subject, 
in the latter event, to the conséquence that, if it should fail to estab- 
lish its greater claim, the fund actually recoverable would be charge- 
able with the expense incurred by the garnishee in the employment 
of counsel to défend against the plaintiff's excessive demand. That 
this was intended seems to me to be évident; and, if it was, this plain- 
tiff's présent rule for judgment for the sum admitted cannot be grant- 
ed without allowance of the garnishee's claim for counsel fées, which, 
as I understand, is admitted to be reasonable in amount, and, from. my 
knowledge of the litigation, I believe that it is. 

Milne v. Bucknor, 12 Wkly. Notes Cas. 532, is not fuUy reported. 
It appears, however, to hâve been decided upon grounds not hère in- 
volved, and that counsel stated, without contradiction, that "the 
126 F.— 28 
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g?lrnïslie«: nevftr admittéd aiiy'assets in his' handsi"' This fact alone 
is, of course, sufficient to distinguish that case from this one. 

The plaintifïîs raie for judgmeut fOr $3,704.93 is discharged; but 
it is entitléd to judgment for that sum, less garnishee's counsel fées, 
$1,500; and, accordingly, judgment will be entered for the plaintiflf 
and against the'garnishee for^$2,204.93, 



THE McILVAINB. 

THE ALABÀMA et al, 

(District Court, É. D, Virginia. Marcli 26, 1903.) 

1. Collision— MeasiiRe of DamagBs— i^opbrintbkdenck oï Repaiks. 

Where, the master of a barge Injuired in collision was also the owner, 
no allô-wàiicè wlll be made for bis time in superinteriding the repairs, in 
addition to ttie demurrage allowèè for loss of eamings of the vessel. 
3. Samb-^AllowanCB ï'or Pebmanbnt Injukt. 

Where a vessel sufCered permanent injury frotn a collision, of such 
character that it cannot be repalred at a reasonable cost, an allowance 
may properly be made therefor as an item of damages in' addition to 
the cost of the repairs made. ' 

In Admiralty. Suit for collision. On exceptions to commissioner's 
report of damages. 
See 114 Fed. 214. 

Edward R. Baird, Jr., for libelant. 
Hughes &'Ivittlé, for respondent'Alabatna. 
Heath & Heath, for the Curtin. ' 

WADDILL, District Judgè^' ' The commissioner reported the dam- 
ages sustained by the Mcllvainei;,knd for which the Alabama and 
the Curtin had been decreed liable çn the trial on the question of fault 
(D. C. ; 114 Fed. 214), to be $3,024.50, made up of the following items : 

Amount paid for repalrs to barge i $1,625 00 

" " by. libelant for surveys, protest fées, etc.. .. :.^.... 47 00 

" " by libelant for towlng 2 50 

" of demurrage, 85 days, flxed by commissioner àt Ç8 per day 280 00 
" due for superintending sàld -répairs, or some one for him, 

allowed $2 per day for bis services, 35 days ... . ... 70 00 

" of; permanent yalue of the, Jbafîge >.*,.. 1,000 00 

Total , .. ..... .... ......... ...... i , $3,024 50 

: ,The Alabama and the Curtin bothexcept to the report and the fînd- 
ings" of the commissioner as tPiall the items of the allowance, but 
onlythe twolasft -items arç seriouslyjcontested, and require any partic- 
ular considération. '; i i : 

I. The allowance for demurfage is more than it should bey under 
the circumstances. lyibelant. claimed $12, and the coïnmissioner al- 
lowed $10 per day, which inç}udiedi$2 per day for the master and 
Owner to superintend the worb of repairs on the barge; The charge 
to the master himself for superiritendence of repairs is questionable. 

If 1. See Collision, vol. 10, Cent. Dig. § 288. 
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The Sarah Thorp (D. C.) 46 Fed. 816. The only case to which 
référence has been given where the allowance seems to loave been 
sanctioned is that of The Providence, 98 Fed. 133, 38 C. C. A. 670; 
but this case, upon rehearing, was reversed (117 Fed. 1006), whether 
on this particular point, however, it does not appear, as no opinion 
was filed. In The State of CaUfornia, 54 Fed. 404, 4 C. C. A. 393, 
the court held the criterion of the measure of damages in a case like 
the présent one to be the value of the use of the injured vessel during 
the time of the actual necessary détention, the same to be determined 
by évidence showing the number of aays lost while undergoing re- 
pairs, to be ascertained from the average daily earnings of the vessel — 
say for a period of six months prior and subséquent to the collision. 
Without meaning to hold that, under some circumstances, the charge 
for the superintendence of the work of repairs may not be allowed, 
in this case, and where the master was himself the owner, there ap- 
pears to be nothing to justify the charge. Eight dollars a day would 
seem to cover the average daily earning capacity of the barge, and for 
that amount, allowing for 30 instead of 35 days, the award should be 
made, and to that extent the commissioner's report is modifîed. 

2. The item of $1,000 for the permanent injury of the barge is the 
one most seriously contested, and as to the allowance of which it may 
be said that the authorities are not entirely in harmony. From the 
facts in this case, it seems quite clear that the commissioner, in mak- 
ing the allowance, did not err. Exceptants refer to the case of Petty 
V. Merrill, 9 Blatchf. 447, Fed. Cas. No. 11,050, as authority for the 
position they take, that this item should be rejected altogether. 
While that case does seem to support their contention that no al- 
lowance for the probable efïects of a collision, where no such defect 
is known or discernible, should be made, in another view it supports 
the claim hère made; that is, that there may be proof of injury, 
which, though known, cannot be repaired without unreasonable cost ; 
that is, where the party in fault would be benefited by the making of 
such an allowance, preferably to making the repairs. Allowance for 
dépréciation in this class of cases is recognized by Judge Brown, of 
the Southern District of New York, in the case of The Helgoland 
(D. C.) 79 Fed. 123. In the présent case the permanent injury to 
the barge is patent. Although the sum of $1,625 was expended in 
its repairs, the barge was manifestly not put in as good condition as 
when the injury was sustained ; and it is admitted that she is in a curved 
condition, or six or seven inches to port at her bow, which extends 
back a considérable part of her length. This defective condition 
alone, which no effort was made to remedy, on account of the ex- 
pense incident to the same, would justify the allowance made by the 
commissioner, and the proof is that it afifects the sale value of the 
barge $2,000. It was understood at the time of the repairs that the 
work donc was by no means sufïicient to place the barge in the con- 
dition she was before the collision, and that from four to five thousand 
dollars would be necessary for that purpose, which sum the owner was 
unwilling to expend, not knowing to whom the fault of the collision 
would be attributed ; and only such amount as would place the barge 
in a safe and seagoing condition was expended. 
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The question of the allowance of înterest îs a matter largely within 
the discrétion of the court, and the commissioner's report should be 
modified in this respect. Upon the item of $i,ooo, interest should be 
charged from the date of the entry of the judgment, and uppn the 
other amounts from the 2ist day of February, 1900, instead of from 
the i6th day of January, 1900. 

A decree may be entered confîrming the commissioner's report, 
with the modifications above suggested. 



BANK OP BAT BISOAYNB v. MONONGAHELA NAT. BANK. 

(Circuit Court, W. D. Pennsylvania. December 19, 1903.) 

No. 15. 

1. Banks and Bankino — Collection of Dhaftb — Mbasdeb dp Dutt — 

Obdinary Cake. 

Where drafts are sent from one banli to another for collection and re- 
mittance, tlie measure of duty of tlie collectlng bank Is tlie exercise of 
ordinary care and reaspnabie diligence. 

2. Bamb— Evidence. 

Plaintlff malled to défendant bank for collection on July Ist two drafts, 
amounting to $1,425.50, on S. Bros. Co., who were in good crédit. On 
July 3d three more drafts, aggregating $1,622.41, and on July oth other 
drafts amounting to $2,757.85, werè drawn .on the same company. The 
drafts were received by défendant, respectïvely, on July 5th, 7th, and 
9th, with directions to eollect and remit without protest. The drafts 
were presented on the days they were received, and the drawees on each 
occasion stated that they would pay the drafts as soon as they could 
verify the amounts from the in-voices for which the drafts had been 
drawn, and requested that the drafts be held until such vérification could 
be made. On July 9th plaihtifC requested défendant to Inform it whether 
the drafts had been paid, and on the same day défendant answered by 
telegram that one of the drafts had been paid that day, and that the oth- 
ers would be paid in a few days. On July lOth plaintifC telegraphed de- 
fendant to retum the drafts if not paid that day, which was accordingly 
done. Before July 9th plaintlff had pèrmitted the drawers to overdraw 
their account $3,000, and, after receivlng the telegram of July 9tb, pèr- 
mitted a further overdraft of $2,000; and, by reason of the nonpayment 
of the drafts, plaintlff lest by such overdraft an amount not exceeding 
$2,000. Belâ, that plaintiffi's lossi was not chargeable to defendant's al- 
leged négligence in f ailing to promptly retum the drafts after présenta- 
tion and nonpayment 

Sur Motion on the Part of the Plaintiflf for a New Trial 

John B. Chapman, for plaintiflf. 
R. A. & James Balph, for défendant. 

ACHESON, Gircuit Judge. The plaintiflf, the Bank of Bay Bis- 
cayne, located at Miami, Fia., received for collection from Charles 
Gourley & Co. nine sighl drafts drawn by that firm^ upon Somers 
Bros. Company, of Pittsburgh, payable to the order of plaintiflf bank. 
The drawers were shipping fruit from Florida to Somers Bros. Com- 
pany, at Pittsburgh, and thèse drafts were drawn on account of such 
shipments. The plaintiflf bank sent thèse drafts for collection to the 

IT 1. See Banks and Baijking, vol. 6, Cent. Dig. § 598. 
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défendant, the Monongahela National Bank, located at Pittsburgh. 
The first two of the drafts, which together amounted to $1,425.50, 
were mailed on July ist, and were received by the défendant on July 
5th; the next three, which together amounted to $1,622.41, were 
inailed on July 3d, and were received by the défendant on July 7th; 
and the other drafts, amounting to $2,757.85, were mailed on July 
Sth, and were received by the défendant on July 9th. The several 
letters from the plaintifï to the défendant transmitting thèse drafts 
stated that they were sent "for collection and remittance," with the 
added direction, "No protest." On July 5th, the date on which the 
first of thèse drafts were received, they were presented by the défend- 
ant to Somers Bros. Company, and the drafts which were received on 
the 7th of July were presented on that day by the défendant to the 
drawees. On each of thèse occasions Somers Bros. Company stated 
they would pay the drafts as soon as they cbuld verify the correctness 
of the amounts thereof by the invoices for the fruit, and requested that 
the drafts be held until that vérification could be made. The drafts 
received on the 9th of July were duly presented by the défendant to 
the drawees. On July çth the plaintifï sent a telegram to the défend- 
ant, inquiring whether the drafts had been paid. The défendant im-' 
mediately telegraphed to the plaintifï the foUowing answer: "Draft 
four forty-three paid to-day. Will pay others in a few days." This 
telegram was received by the plaintifï on the day it was sent, July 
9th. On the next day, July loth, the plaintifï telegraphed to the de- 
fendant to return the drafts if not paid that day, and accordingly 
this was done. Before July çth the plaintifï bank had permitted 
Charles Courley & Ce. to overdraw their account with that bank 
$3,000, and, after the telegram from the défendant of July gth had 
been received by the plaintifï bank, it permitted Charles Courley & 
Co. to further overdraw their account $2,000. 

This action was brought to recover damages for the loss the plain- 
tifï had sustained in conséquence of thèse overdrafts; the plaintifï 
alleging that the overdrafts were permitted because of the defendant's 
négligence in holding the drafts, and not communicating with the 
plaintifï sooner. The court submitted to the jury the question of the 
defendant's alleged négligence, with instructions that the measure 
of defendant's duty as collecting agent was ordinary care and reason- 
able diligence. The authorities fuUy sustain this instruction. 3 
Amer. & Eng. Ency. of Law, 805; National Bank v. Merchants' 
Bank, 91 U. S. 92, 104, 23 L. Ed. 208, 213. In this latter case Mr. 
Justice Strong, speaking for the court, said : 

"In the case In hand, tbe Bank of Commerce, having accepted the agency 
to colleet, was bound only to reasonable care and diligence in the discharge of 
its assumed duties. Warren v. Suffolk Bank, 10 Cush. 582. In a case of 
doubt, its best judgment was ail the principal had a right to require. If the 
absence of spécifie instructions left it uncertain what was to be done, further 
than to procure acceptance of the drafts and to reeeive payment when they 
fell due, It was the fault of the principal. If the conséquence was a loss, it 
would be most unjust to cast the loss on the agent" 

In the présent instance the drafts were sent "for collection and re- 
mittance," and the plaintifï gave no spécifie instructions, except not 
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to protest. The drawees did not refuse to pay, but, on the contrary, 
stated that they would pay the drafts as soon as they could verify 
the correctness of the ambunts by the invoices. The drawees were 
in good business standing. In the exercise of its best judgment, and 
acting as it believed for the best interest of the plaintiflF, the défendant 
held the drafts afew days, believing that they would be paid. As the 
défendant was instructed not to protest, it was not thought necessary 
to report to the plàintifif at once. The évidence, I think, abundantly 
warranted the jury in acquitting the défendant of négligence. 

Even if the court was technically wrong in statin'g ithat the drafts 
were not dishonored by what occurred on July 5th and 7th, when they 
were presented to the drawees, the error was harmless. The défend- 
ant had no knowledge, nor any reason to suspect, that the plaintifï 
was permitting or would permit Charles Courley & Co. to overdraw 
their account. The évidence showed that, if the défendant on the 
evening of July Sth had mailed to the plaintifï a letter of information, 
it would not hâve reached the plaintifï until July gth. Now, on that 
very day the above-mentioned telegrams passed between the two 
banks, and the plaintifï was fully advised as to the situation. There- 
fore no' harm erisued for want of a letter. Moreover, before July 
9th the plaintifï had permitted Charles Courley & Co. to overdraw 
their account $3,000, and after it was informed of the facts the plaintifï 
permitted a further overdraft of $2,000. According to my recollec- 
tion of the évidence, the plaintifï's ultimate loss did not exceed $2,000. 
So that the plaintifï sustained no loss that, ùpon any proper view of 
the évidence, was chargeable to the défendant. 

The case of Merchants' & Manufacturers' Bank v. Stafiford Bank, 
44 Conn. 564, Fed. Cas. No. 9,438, is wide of the mark. There the 
collecting bank was specially instructed, "Return at once without pro- 
test if not paid." This direction to return at once was not observed, 
and, as a direct resuit of the failure ta comply with this instruction, 
the plaintifï's loss occurred. 

The motion for a new trial is denied. 



MEECK & CO. y. UNITED STATES, 

'CSrcult Court, S. D. New ïork. November 17, 1903.) 

No. 2,828. 

1. C0BTOMS DuTiEs— Classification— Qaddoi— Chemical Compounds— Aloo- 
HOLic Médicinal Pkkpaeations. 

Gaduol, an alcohoUc extract of eod Ufer oU, -whlch Is unsuited in its 
Imported State to be used as a medicine, but is intended for such use 
after préparation In the fortn of an emulslon by the manufacturer, is not 
dutiable under the provlsito In Tariff lAct July 24, 1897, c. 11, § 1, 
Schedule A, par. 67, SO Stat. 154 [U. S. Comp. St. 1901, p. 1631], for 
"médicinal préparations containing alcohol, or in the préparation of whlch 
alcohol is used," but is dntiable under paragraph 3 of sald act, relatlng 
to "Chemical compounds." ; ' 

On application by the importers, Merck & Co., to review a décision 
(G. A. 4,268) of the Board of General Appraisers which afîirmed the 
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assessment of duty by the collector of customs at the port of New 
York on the importations in question. See G. A. 5010. 

The collector classifled the merehandise, which consists of gaduol, under 
the provision in TarlC Act Juiy 24, 1897, c. 11, § 1, Schedule A, par. 67, 30 Stat. 
154 [U. S. Comp. Stl 1901, p. 1631], for "médicinal préparations containing 
alcohol or in the préparation of which alcohol is used." The board, in aiiirm- 
ing this classification, observed: "It was conceded at the hearing that the ar- 
ticle was an alcoholic extract of cod liver cil, but it was contended that it was 
ehiefly used in emulsions with phosphates or other materials, and not taken 
directly into the stomach. » • * The évidence shows that gaduol is 
usually taken with wine or some other vehicle, but it is common with many 
medicines to so disguise the disagreeable taste. We find that gaduol is a 
médicinal préparation in the préparation of which alcohol is used." 

Albert Comstock, for appellants. 
Charles Duane Baker, Asst. U. S. Atty. 

HAZEL, District Judge. The article of importation known as 
"gaduol" is found by the Board of General Appraisers to be used as 
a médicinal préparation, and therefore dutiable at the rate of 55 cents 
per pound, under the provisions of the tarifï act of July 24, 1897, ^• 
II, § I, Schedule A, par. 67, 30 Stat. 154 [U. S. Comp. St. 1901, p. 
1631]. The importers protested on the ground that the article 
under paragraph 3 is a "chemical compound, not specially provided 
for." The proofs show the article to be an alcoholic extràct of cod 
liver oil, unsuited as a médicinal préparation, in the sensé that it may 
in its imported state be administered as a remedy in disease. The 
article is ehiefly sold to manufacturing chemists, who, before placing 
the article on the market, prépare an emulsion by dilution with wine, 
liquor, or phosphate. It is not diluted by the consumer. Hence I 
am of the opinion that the commodity was erroneously assessed by 
the Board of General Appraisers as a médicinal préparation, and a 
duty should be charged under paragraph 3. 

Décision of the Board of General Appraisers is rèversed. 



EIMER & AMEXD v. UNITED STATES. 

(Circuit Court, S. D. New Tork. July 23, 1903.) 

No.. 2,925. 

1. CuaxoMS Ddties— Classification— Blown Glassware— ThbrmomeT-ers — 
Lactoscopes. 

Beld, that certain thermometers and lactoscopes, composed ehiefly of 
blown glass, but in part of other materials, are not dutiable under the 
provision in TarifE Act July 24, 1897, c. 11, § 1, Schedule B, par. 100, 30 
Stat. 157 [TJ. S. Comp. St. 1901, p; 1638], for "blown glassware," but 
under paragraph 112 of said act, 30 Stat. 158 [U. S. Comp. St. 1901, p. 
1635], as "manufactures ♦ * • of which glass * * * is the com- 
poneiit material of chief value, not specially provided for." 

3. Same— BoTTiiBS— Jars. 

Held, that certain bottle-like containers, of glass, used in chemical 
opérations, and known as Koch flasks, and certain sd-called Woulf flasks, 
shaped like bottles, but having two or three necks apiece, are "bottles" 
or "jars," within the meaning of Tariff Act July 24, 1897, c. 11, § 1, 
Schedule B, par. 99, 30 Stat. 156 [U. S. Comp. St. 1901, p. 1633]. 
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8. SAME- Mpi/DBD GI.ASSWAHB. 

Certain molded-glass articles, conglstlng ot spatnlas and solld roda, 

are held to bè dutlable under the provision In Tarltt Act July 24, 1897, 

. c. 11, § 1, Sched'Ue B, par. 112, 80 Stat: 158 [U. S. Oomp. St. 1901, p. 

1635], for 'imanufactures • • • oJ wUch: glasS • • * is the com- 

ponent materlul of chlef value, net speôlàlly provlded for." 

4 SaMB— EtoBED GtASSWARE. 

The provision In Tarilï Act July 24, 1897, c. 11, § 1, Scliedule B, par. 
100, 30 Stat. 157 [U. S. Comp. St. 1901, p. 1633], for "articles of glass, 
• • ♦ etched, • * ♦ or otherjvlsë ornamented," decorated," etc, 
does not apply to articles that hâve been etched otherwise than for or- 
namentatlon or décoration. 

On application by Einjer & Amend, importers, to review the déci- 
sion of the Board of General Appraisers, which affirmed the décision 
of the collector of customs at the port of New York. 

The merchandlse in question vras ail classtfied, elther as etched glassware 
or as blown glassware, under Tarlfl Act July 24, 1897, c. 11, $ 1, Schedule B, 
par. 100, 30 Stat lS7 [U. S. Comp. St. 1901, p. 1633], which reads as follows: 

"(100) Glass bottles, décantera, or other vessels ùr articles of glass, eut, 
engraved, paluted, cplored, stained, sllvered, gllded, etched, frosted, prlnted 
In any manner^ or otherwlse ornamented, decorated, or ground (except such 
grlnding as Is necessary for flttlng stoppera), and any articles of which such 
glass is the component matérlal of chlef value; and porcelaln, OJial and other 
blown glassware; ail the foregbing, fllled or unfllled, and whether their 
contents be dutlable or free, sixty per centum ad valorem." 

The importers Introduced no 8a,tlsfactory évidence before the Board of 
General Appraisers as to the character of the merchandlse, and the assessr 
ment of the collector was accordlngly afflrmed. Frpm évidence taken under 
the order of the Circuit Court, the articles In controversy were shown to be 
varions klnds of glassware used In chemlçal opérations, and consisting of 
three classes, as foUows: 

(1) The flrst class, répresented by Bxhlblts 18 and 22, conslsts of lacto- 
Bcopes (milk testérs) and thermométers, composed bf blown glass in comblna- 
tlon wlth other materlals; degree marks belng etched or painted on the glass. 
The glass is the most valuable component therein. The importers' contention 
Is that thèse articles are not wlthin the enumeration of "blown glassware," 
as classifled by the collector, on the ground that that provision was Intended 
by Congress to relaté only to merchandlse composed whoUy of blown glass, 
or substantially so. Note Borgfeldt v. United States (C. C.) 78 Fed. 809, 
where atomlzers of eut glass, métal, and mbber, glass belng the component 
material of chlef value, were held not to be dutlable as "articles of glass, 
eut," under Tariff Act Aug. 27, 1894, c. 349, { 1, Schedule B, par. 89, 28 Stat 
613. 

<2) Class 2 Includes four kinda of Koch flasks, représentes by Eîxhibits 4, 
12, 13, and A, which consist of bottle-Uke containers, made of thln glass. 
Two exhiblts, Nos. 4 and 12, Involced as "stehkolben," are Identlcal, except 
as to c^paclty, and haye long necks, suitable for stoppers, and round, bulg- 
Ing bodles, with flat bases. Exhlbit A, involced as "rundkolben," is en- 
tirely slmllar, except that the body is not flattened at the bottom to produce 
a base. Exhibit 13, involced as "kolben nach Erlçnmeyer,!' dlflers from Ex- 
hiblts 4 and 12 only in havlng a body that Is cone-sbaped, rather than globu- 
lar, with a very wlde base; belng adapted by Its shape to shaking liquida 
laterally. Class 2 includes, also, two klnds of so-called Woulf flasks, repre- 
«ented by ExMblts 25 and 28. if Thèse dlflfer from ordlnary bottles, in that 
they hâve high flat shoulders,! and more than one neck; Exhibit 25 havlng 
two necks, and Exhibit 26 three necks. The contention of the importera 1» 
that ail thèse articles, which w*re. classifled as "blown glassware," are spe- 
dally provided for In Tariff AçtjJuly 24, 1897, c. 11, M, Schedule B, par. 99, 
80 Stat. 156 [U. S. Comp. St. IfiOl, p. 1633], covering "flint, lime, or lead glass 
bottles, vials. Jars," etc. Note Eimer v. United States (C. O.) 99 Fed. 423, 
wbere identlcal merchandlse was held to be dutiable under the provision In. 
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^Tarlff Act Aug. 27, 1894, c. 349, § 1, Schedule B, par. 88, 28 Stat. 513, for 
"bottle glassware," and In re Elmer, G. A. 4828; also In re Mihalovitch, G. 
A. 966, In re Smith (O. C.) 55 Ped. 476, and Smith v. Mihalovltch, 9 0. 0. A. 
552, 61 Ped. 399, where It was decided that certain fancy so-called bar bot- 
tles, used as ornaments on bars, representlng female figures, either in a 
standing or a sitting position, were "bottles," under TarifF Act Oct 1, 1890, c 
1244, § 1, Schednle B, par. 103, 26 Stat. 571. 

(3) The third class consists of spatulas and solid rods, represented, re- 
spect! vely, by Exhibita 2 and 28, and made of molded glass, and not of blown 
glass. 

Howard T. Walden, for importers. 
D. F. LJoyd, Asst. U. S. Atty. 

HAZEL, District Judge. The importations consist of (i) articles 
made of blown glass and other kinds of glass, plain or etched ; (2) 
glass bottles, jars, and vials, plain or etched ; and (3) glass rods and 
spatulas not blown. Thèse articles are specially useful in chemical 
laboratories. They were assessed at 60 per centum ad valorem, as 
blown glass, under Act July 24, 1897, c. 11, § l, Schedule B, par. 100, 
30 Stat. 157 [U. S. Comp. St. 1901, p. 1633]. The importers protest, 
claiming that the articles of the first and third classes are dutiable under 
paragraph 112, 30 Stat. 158 [U. S. Comp. St. 1901, p. 1635], as 
"manufactures of which glass is the component material of chief 
value." The second class are claimed to be dutiable as plain glass bot- 
tles, vials or jars, at no greater rate than 40 per centum ad valorem, 
under paragraph 99, 30 Stat. 156 [U. S. Comp. St. 1901, p. 1633]. 
I think the sample exhibit described in classes i and 3 belongs prop- 
erly in the field of manufactures of glass of which glass is the com- 
ponent material of chief value. The articles enumerated in the sec- 
ond class should be assessed under paragraph 99. The décision is 
reached upon the ground that the évidence in behalf of the importers 
shows the bottles to be molded glass. This évidence is not contro- 
verted, and paragraph 100, by implication, at least, would seem to 
apply to glassware of a more expensive quality. Moreover, portions 
only of some of the samples in évidence are of blown glass ; other 
portions being of other kinds, requiring various glass attachments in 
order to complète them for the purposes intended by the importer. 
None of the samples appears to be a finished product. As the etch- 
ing upon the articles exhibited is not for the purpose of décoration 
or ornamentation, the rule in the case of Koscherak v. United States, 
98 Fed. 596, 39 C. C. A. 166, as to the etched glass, would seem to 
apply. 

(September 2, 1903.) 

It is ordered, adjudged, and decreed that there was error in said 
proceedings before said Board of United States General Appraisers, 
and that their décision be, and the same is hereby, reversed in the 
following particulars: First, that the articles made of blown glass 
and other kinds of glass or other materials, and represented by Ex-, 
hibits 18 and 22, and also the glass rods and spatulas, are dutiable 
at 45 per cent, ad valorem, under paragraph 112 of the act of July 
24, 1897, as manufactures of glass, or of which glass is the compo- 
nent material of chief value; and, second, that the chemical glass 



442 ; ,:" i il28 FHDBEAL KEPOETEB. 

bottles afad jars repf esented , by Exhibits 25, 26, .4, 12, and 13, and 
Exhibit A, p. 69, are dtitiablè under ps^ragraph 99,0! the said act, as 
glass bottlés and jars, at thè appropriate rates, according to capacity 
and value, and at no less rate than 40 per cent, ad valorem. In ail 
other respects the décision of the Board bf General Appraisers is ai- 
firmed. 



In re McABPLB et al, 

(District Court, D. Massachusetts. December 7, 1903.) 

No. 6,122, 

1, BANKftoWct— PROCEEDS OF LiQUOR LiGENSB— RiGHTS OF MORTOAGEB. 

Thé liblice commlsSioners ôf the city Of Boston hâvlng uniformly by 
their aets refBsed to reeognize a mortgage of à llquor license as against 
public poUcy, but havlng permltted the sale of such llcenses by trustées 
In bankruptey for the benefit of the, gênerai «redltors of the bankrupt 
llcensee, by allb-wing the ■^rustee to nqmlnate hls sticcessor, a court of 
bankruptey wlU nbt reeognize and enfdrce the clalm of a mortgagee of 
such a license to the proceeds thei*ebf when sold by a trustée, on the 
ground that such enforcement Trould be contrary to the poUcy of the 
police commission, without whose consent and co-operatlon it would be 
powerless to reallze anythiiig from such asset of a bankrupt. 

In Bankruptey. On review of décision of refereé disallowing claim 
of mortgagees to proceedis of liquor license. 

Alfred W.Putnam, for mortgagees. 
Joseph C. Pelletier, pro se. 

LOWELL, District Judge. The battkrupts were licensed to sell 
liquor in Boston. Beforebâhkruptcythéy executed to the petition- 
srs a mortgage of personal çroperty connected with their business, 
and in the conveyance they mcluded their license. The mortgaged 
property, including the licettSè, was sold by the trustée; reserving to 
the mortgagees the same rights against the proceeds which they had 
against the property sold. Thè mortgagees hâve received the pro- 
ceeds of the Personal property, and hâve applied them to the pay- 
ment of the debt secured by the mortgage ; but their pétition to ob- 
tain the proceeds of the license was opposed by the trustée, and was 
dismissed by the référée. From the judgment of the référée the 
mortgagees hâve appealed. 

From the agreed statemefat of facts it appears that: 

"The police commissloners of the clty of Boston at the time of , bef ore, and 
slnce the granting of the licence to the bariKrapts hâve not consented to a 
Ucensee mortgaging hls license, and hâve indlvidually and collectively never 
recognized any rights of a mortgagée in or to a license or Its proceeds. But 
no formai vote has ever been passed relatîrtg to such matter. The police 
commissloners of the city of Boston refused to acknowledge or reeognize any 
right of the plalntlffs in and to the b£^nk^upts' license, or to the proceeds 
thereof, by reason of the mortgàges covering said license." 

From the testimony of . one of the commissloners ît further ap- 
pears that this rule or practice of the commission had often been an- 

H 1. Franchises and llcenses as asseta in bankruptey, see note to Flsher v. 
Cushman, 43 0, a A. 389. 
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nounced at hearings before the board, and was vvell known to the 
liquor trade. I find as a fact that it was known to the petitioners. 
I also find as a fact that this rule or practice of the commission has 
been established because, in the judgment of the commission, to 
recognize the validity of the mortgage of a license would be contrary 
to pubhc interest and policy. 

The commission has allowed the h'censees' creditors, as represented 
by the trustée in bankruptcy, to take the proceeds of the Rcense, 
provided thèse proceeds received by the trustée are to be divided 
ratably among the creditors. That the proceeds realized from the 
sale of a license to sell liquor in Boston are assets of the estate in 
bankruptcy was decided in In re Fisher (D. C.) 98 Fed. 89; Id., 103 
Fed. 860, 43 C. C. A. 381, 51 L. R. A. 292. The court there recog- 
nized, however, that the right to realize the value of the license is 
a peculiar one, available to the court of bankruptcy only by virtue 
of the assent of the poHce commission. If the commission does not 
recognize the interest of the trustée by permitting him to nominate 
the bankrupt's successor in the license, the court is powerless. In 
this respect the commission is made the sole judge of what public 
policy and interest require. Acting in the discharge of its légal func- 
tions on ^rounds of piublic policy and interest, it déclines to recog- 
nize any right in the licensee to mortgage his Hcense, and any claim 
of the mortgagee thereupon. While its rules are unequivocally man- 
ifested by its acts, the absence of a formai vote is not important. If 
the mortgagee obtains the proceeds of the license, the court of bank- 
ruptcy will hâve defeated the rule and practice established by the 
commission, and will hazard the continuance of that other rule and 
practice of the commission by virtue of which many thousands of 
dollars hâve been realized for the creditors of bankrupt licensees in 
this city alone. 

In In re Fisher the rights of the mortgagee were recognized and 
protected, indeed, but the payment to him was not opposed, and the 
refusai of the commission to recognize the mortgagee's rights was 
not brought to the court's attention. In fact, the District Court 
then erroneously supposed that the commission itself in some way 
was accustomed to protect the mortgagee. 

Judgment of the référée affîrmed. 



A. STEINHAEDT & BRO. v. UNITED STATES. 

(Circuit Court, S. D. New York. November 17, 1903.) 

No. 3,345. 

1. CasTOMS DuTiKs— CLASsiFrcATiON— Smokees' Articles— Furniturb. 

Certain articles used cbiefly for the convenience of smokers, consisting 
of tables on the top of whieb are afflxed smokers' aecessorles, and of an 
ornamental miniature automobile for the use of smokers, are dutlable 
as "smokers' articles," under Tarife Act Juiy 24, 1897, c. 11, § 1, Schedule 
N, par. 459, 30 Stat. 194 [U. S. Comp. St. 1901, p. 1678], and not as 
"bouse or cabinet furniture of wood," under paragraph 208, Schedule D, 
of said act, 30 Stat. 168 [U, S. Comp. St. 1901, p. 1647]. 
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2, SaMB— CONBTRUCTIOK— EjuSDKM QeNERIS. 

Tariff Act July 24, 1887, c. 11, S 1, Schedule N, par. 459, 80 Stat. 194 
ttr. s. Comp. St. 1901, p. 1678], under tke.headlng "pipes and smokers' 
articles," enumerated "tobaceo pipes and pipe bowls, * * ♦ and ail 
smokers' articles whatgoever, * • * Including cigarette books, cigar- 
ette book covers, pouches for smoking or chewing tobaceo, and cigarette 
paper in ail forms." BelA that, in vlew of the broad language employed, 
the doctrine of ejusdem generls bas no application in construing the 
paragrajpb. 

On application by the importers, A. Steinhardt & Bro., to review 
a décision (G. A. 5251) of the Board of General Appraisers which af- 
firmed the assessment of duty by the collector of customs at the port 
of New York. 

Albert Gomstock, for appèllants. 
Charles Duane Baker, for appellee. 

HAZEL, District Judge. The merchandise in question consists 
of smokers' articles, as spédified in protests 92,389f and 6344h. The 
collector assessed, among other things: (i) Smokers' tables, hav- 
ing afiixed thereto at the top a wooden jar, brass cup, ash tray, and 
cigar cutter ; (2) an ornanlehtal miniature wooden automobile for 
the use of smokers — under Act July 24, 1897, c. 11, § i, Schedule N, 
par. 459, 30 Stat. 194 [U. S. Comp. St. I901, p. 1678], which imposes 
a duty of 60 per centUm ad valorem upon "pipes and smokers' articles 
* * * and ail smokers' articles whatsoever." The importers claim 
the articles were dutiable under Schedule D, par. 208, 30 Stat. 168 
[U. S. Comp. St. 1901, p. 1647], which imposes a duty of 35 per 
centùm ad valorem upoii "house or cabinet furniture of wood, whoUy 
or partly finished and manufâctured of wood or of which wood is 
the component material of chief value, not specially provided for in 
this act." It is asserted that the correct criterion to détermine the 
classification dépends upon whether the articles in question are ejus- 
dem generis with pipes, pipe bowls, and other smokers' articles, to 
which spécifie allusion is made in paragraph 459. In view of the 
broad language employed in the paragraph under considération, I 
quite agrée with the Board of General Appraisers that the doctrine 
of ejusdem generis is not applicable. It is difïicult to conceive of any 
other reasonable construction than that the articles are specifically 
included in the term "ail smokers' articles whatsoever." Although 
thèse articles may with propriety be termed ornamental, nevertheless 
their common use, and the extent to which they are generally used — 
facts readily discoverable on inspection; — are the test of classification. 
The imported articles are chiefly used for the convenience of smokers, 
and hence properly assessed as smokers' articles. 

Décision of the Board of General Appraisers is affirmed. 
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ALEXANDER v. WESTERN UNION TELEGRAPH CX). 

(Circuit Court, E. D. Virginia. March 26, 1903.) 

No. 306. 

1. Telegraphs— Death Messages— Delay— Mental Angdish— Actions. 

An action against a telegraph company for delay in delivering a death 
message cannot be maintained for the recovery of damages consisting 
of mental anguish alone, either under Aets Va. 1899-1900, p. 724, provid- 
ing for ttie recovery of damages for delay m the delivery of telegraph 
messages, or independent of such aet. 

& Bame— Damages— Certainty. 

In an action for delay In delivering a telegram announcing the death 
of plaintiff's father, plaintifE could not recover expenses Incun-ed in mak- 
ing a trlp to attend the funeral vrhen It was too late, he having been 
otherwise advlsed of his f ather's death, which he would not hâve incurred 
had the telegram been delivered, such damages being too uncertain and 
problematlcal. 

Demurrer to Déclaration. 

R. T. Thorp, W. H. Venable, and Withers & Green, tor com- 
plainant. 

Hughes & Little, for défendant. 

WADDILL, District Judge. The plaintifï in this action seeks to 
recover damages for alleged mental anguish and siifïering sustained 
by him by reason of his inability to attend the funeral and burial of 
his deceased father, as a resuit of the failure of the défendant com- 
pany to deliver a telegram advising him of such death, and also for 
spécial damages for expenses incurred in making a useless trip to 
attend the funeral, because of information of the death otherwise 
received, when it was found to be too late, and which trip the prompt 
delivery of the telegram would hâve avoided. 

Nothing seems better settled now, by the great weight of au- 
thority, than that suits to recover damages for mental anguish alone 
will not be sustained. Citations to sustain this doctrine might be 
given almost without limit, but only two Virginia cases, one of the 
fédéral and the other of the state courts, will be cited. Tyler v. 
Telegraph Co. (C. C.) 54 Fed. 634 ; Connelly v. Telegraph Co. (Va.) 
40 S. E. 618, 56 L. R. A. 663. In the first-named case, Judge Paul, 
in the United States Circuit Court for the Western District of Vir- 
ginia, passed directly upon this question, and held that the action 
would not lie; and in the last-named case the Court of Appeals of 
Virginia rendered a similar décision, the latter case being since the 
passage of the act of the General Assembly of Virginia of the 2d 
of March, 1900 (Acts 1899-1900, p. 724), by which it was claimed 
that the remedy was specially given by statute to recover such dam- 
ages. This, however, the court held not to be the effect of the act, 
and affirmed the action of the court anoealed from dismissing the 
plaintifï's suit. 

% 1. Damages for mental suffering from delay in delivering telegram, see 
notes to Chicago, R. I. & P. Ry. Co. v. Caulfleld, 11 C. C. A. 571; Western 
Union Tel. Co. v. Coggin, 15 C. C. A. 250; Same v. Morris, 28 0. C. A. 62. 
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The plaîntiff's averment that he was put to certain expenses by 
reason of hàving to take a trip to attend the f urieral when it was 
too late, and wJjich he would not haye incurred had the telegram been 
delivered, should not bring about a, différent resuit, and entitle this 
action to be maintained. What the plaintiff might or might not hâve 
done under a différent state of circumstances is rather too uncertain 
and problematical to form the basis of a lawsuit, and it should not be 
readily inferred that he, in any event, would not hâve incurred some 
expense and cost incident to an effort to reach liis father's f uneral had 
the telegram been delivered. Confessedly, he would hâve incurred 
the expense sued for if he had gotten the telegram, as he would hâve 
attended the f uneral, and it is therefore for tiie mental anguish only 
that this claim could be maintained. 

An order will be entered sustaining the demurrer. 



BROWN & EADIB V. UNITED STATES. 

(Circuit Court, S. D. New York. NoTember 25, 1903.) 

No. 1,845. 

1. CusTOMS DuTiES— Classification— Watbuproop Cloth— Ceavenettbs. 

Eeld, that certain woolen or worsted fabrics known as "Cravenette 
Cloths," -which havè beçn subjected to a process to render them non- 
absorbent, are dutlable under Tarift Act October 1, 1890, c. 1244, § 1, 
Schedule J, par. 369 (26 ëtat. 593), as "waterproof cloth," and not under 
paragraph 392, Schedule K, of said act (26 Stat. 596), as "woolen or 
worsted cloths," or under paragraph 395, Schedule K, of sald act (26 
Stat. 597), as "dress goôds * * ♦ ôf wool, worsted," etc. 

Appeal by Importers from the Décision of the Board of General 
Appraisers. 

Note G. A. 1986 and 3132. 

Albert Comstock, for importers. 
D. Frank Uoyd, Asst. U. S. Atty. ' 

TOWNSEND, Circuit Judge. Thç goods in question are woolen 
or worsted cloths which hâve been subjected to a secret process in 
order to render the material nonabsorbent, and are known as "Crave- 
nette Cloths." They v^ere classified for duty under Act Oct. i, 1890, 
c. 1244, § I, Schedule K, par. 392, 26 Stat. 596, as "woolen or worsted 
cloths not specially provided for," àrid are claimèd by the importer to 
be entitled to entry under Schedule J, par. 369, 26 Stat. 593, as 
"Waterproof cloths not specially provided for." 

It is suggested by counsel for the' United States that, if this cloth 
is not included under paragraph 392, it is included under paragraph 
395 of said act, as dress goods. Thé answer to this contention is 
that the board did not so find on the évidence before them ; that the 
évidence taken before this court shows that they are not adapted or 
intended to make dresses of, because they are woven in widths un- 
suitable for making dresses, and because the material used in the 
waterproofing process causes the cloth to attract and hold dust, mak- 
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ing it inappropriate for use except in wet weather, and unsalable for 
making dresses. It therefore does net fall within the désignation of 
dress goods, as defined by this court in United States v. McCreery et 
al., 91 Fed. 115, 33 C. C. A. 398. The cloth after such treatment is 
waterproof in the sensé that it is water repellent, but is not waterproof 
in the sensé of being impervious to water. Ordinary inspection of the 
cloth itself does not disclose whether it has or has not been subjected 
to said process. After such treatment, however, as already stated, 
it has a tendency to accumulate and retain dust, and is only appropri- 
ate and adapted for cloaks and other out of door garments, such as 
are liable to be worn in the rain. The board found, upon a conilict 
of testimony, that the cloth was woolen cloth and was water repellent, 
but was not waterproof cloth. But this testimony is indefinite ancî 
unsatisfactory, because most of the witnesses had never bought or 
sold Cravenette Cloth, the samples as to which they were testifying 
were lost, and they were not cross-€xamined. The testimo ly of deal- 
ers in Cravenette Cloth, taken before said board, to the eflfect that the 
goods are dress goods, and are not the waterproof cloth of com- 
merce, is also to the efifect that they were known to the trade and sold 
as waterproof dress goods, or Cravenette Waterproof Cloths. But' 
the testimony taken in this court is to the efïect that the cloth, when 
new, is practically waterproof, in the sensé thafit will keep the wearer 
dry in ail ordinary rains, and that the cloth is sold and known in trade 
and commerce as "waterproof cloth." I think the contention of the 
importers is sustained by the great weight of évidence. 
The décision of the Board of General Appraisers is reversed. 



H. B. TEED & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. November 12, 1903.) 

No. 3,322, 

1. CcsTOMS DuTiEs— Classification— F18H Skinned or Boned— Cream ob- 

CODFISH. 

So-called cream of codflsh, conslsting of codfish skinned and boned, and 
subjected to the furtlier process of cutting or stireddlng, is dutiable as 
"fisli, skinned or boned," under Tarife Aet July 24, 1897, c. 11, § 1, Sched- 
nle G, par. 261, 30 Stat, 171 [U. S. Comp. St. 1901, p. 1651], and not as 
"fisli in packages less than one-half barrel, and not specially provided 
for," under paragraph 258 of said act 30 Stat. 171 [U. S. Oomp. St. 
1901, p. 1650]. 

Appeal by the Importers from a décision (G. A. 5130) of the Board 
of United States General Appraisers which affirmed the assessment 
of duty by the coUector of customs at the port of New York. 

Albert Comstock and Percy W. Crâne, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question is 
fish, known as "cream of codfish." It was assessed for duty at 30 
per cent, ad valorem under paragraph 258 of the tariff act of 1897, 
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c. II, § I, Schedule G, 30 Stat. 171 [U.S. Comp. St. 1901, p. 1650], 
as "fish in packages containing less than half a barrel, not specially 
provided for." The impofters protested, claiming that it-was dutiable 
at one and one-fourth cents per pound, as "fish, skinned or boned," 
under paragraph 261 of the same act (30 Stat. 171 [U. S. Comp. St. 
1901, p. 1651]), Inasniuch as there is : no provision in paragraph 
261, such as is found in paragraph 258, for fish "not otherwise special- 
ly provided for," the question as to which of thèse désignations is 
more spécifie is not matérial. No testimony was taken on behalf of 
the government. The évidence shows that the merchandise is in fact 
skinned and boned fish, that the cleaning and boning process is the 
principal process for putting the fish into condition for shipment, and 
that the only further process to which it is subjected is one 'of cutting 
or shredding. It does not appear from the testimony that this 
shredding opération makes any matérial change in the article, which 
would take it ont of the désignation of fish. The prépondérance of 
testimony indicates that the merchandise is known in trade as bone- 
less, or skinned and boned, fish ; but, even if this is not proved, it is 
abundantly proved that it is fish skinned and boned, and therefore 
specially provided for under paragraph 261 of said act. 
The décision of the Board of General Appraisers is reversed. 



THE VILIE DE ST. NAZAIRE. 

(District Court, D. Oregon. November 27, 1903.) 

No. 4,658. 

t Mabitime Liens— Contracts of Master— Liability op Ship fob Breach. 

A contract by the master ot a shlp to return a steamer hlred for a tow- 

age service In as good condition as when she entered upon the service 

créâtes no lien upon the ship, and glves no rlght of action against her 

for Injuries received by the steamer. 

In Admiralty. On pétition for rehearing. For former opinion, 
sèe 124 Fed. 1008. 

Dolph, Mallory, Simon & Gearin, for libelant. 
Williams, Wood & Linthicum, for claimants. 

BEL,L,INGER, District Judge. This is a proceeding to recover for 
injuries sustained by the steamer while engaged in towing the ship 
upon a contract by the master of the ship to return the steamer in as 
good condition as she was when she engaged in the towing service. 
There can be no recovery in rem, except for services rendered the 
vessel proceeded against, or supplies furnished in furtherance of the 
voyage, or for damages occasioned by the fault or négligence of the 
ship. The master's contract créâtes no lien upon the ship, except for 
services rendered in furtherance of the voyage. The contract in this 
case is one to answer for injury or. damage to the steamer, without 
référence to any négligence on the ship's part. It is such a contract 
as the owners are responsible for, but it créâtes no lien upon the ship. 

The pétition for a rehearing is denied. 
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WIRGMAN et al, r. PERSONS et al. 

(Circuit Court of Appeals, Fourth Circuit. November 5, 1903.) 

No. 473. 

L Rbmoval of Causes— Diversity of Citizbnship— Nominal Pahties. 

Where the only relief prayed for by complainants in a suit in equlty 
wâs the cancellation of certain deeds through whicb a défendant clalmed 
title to lands, or that he be deereed to hold the title in trust for com- 
plainants, the sole controversy was between complainants and such de- 
fendant, and, where there was the requisite diversity of citizenship be- 
tween them, a removal of the cause was not prevented by the joinder 
of other nominal défendants, who, as shown by the pleadings, had no 
interest in the lands. 

8. Samb— Motion to Rbmand— Rbvibw on Appeal. 

The action of the trial court in overruling a motion to remand made 
by the removing défendant wlU not be reviewed by the appellate court 
on the ground that the évidence showed that another défendant, who was 
a citizen of the same state as complainants, was an Indispensable party 
to the controversy, where the évidence Is nôt In the record, and the blU 
and pétition for removal showed the cause to be removable. 

8. CiKcuiT Court of Appbals—Jubisdiction— Jurisdictional Questions. 

Where a party, defeated in the Circuit Court, elects to appeal the whole 
case to the Circuit Court of Appeals, and does so, assignlng errors relat- 
ing to the Jurlsdlction of the Circuit Court, and also on the merits, the 
Circuit Court of Appeals has jurisdlction, and may certify the jurisdic- 
tional question Involved, or décide it, although the other assignraents 
of error are abandoned. 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina, at Raleigh, in Equity. 
For opinion below, see ii6 Fed. 877. 

F. H. Busbee and E. F. Aydlett, for appellants. 
Norris Morey and James E. Shepherd, for appellees. 

Before SIMONTON, Circuit Judge, and MORRIS and KELLER, 
District Judges. 

MORRIS, District Judge. The sole question now before this court 
is whether the case was rightly removed from the state court, and 
whether, under the pétition for removal, the failure to aver the citizen- 
ship of F. F. Brown, one of the défendants, resulted in a want of juris- 
diction in the United States Circuit Court. As the resuit of a motion 
made in this court by the appellants, the transcript of the record was 
sent up without the testimony, and of the assignments of error only 
those relating to the jurisdiction of the Circuit Court hâve been ar- 
gued before us. This was a complaint originally filed in the superior 
court for Tyrrell county, N. C, and afterwards removed by the défend- 
ant Wirgman into the Circuit Court of the United States for the East- 
ern District of North Carolina. The complainants were H, H. Persons 
and J. R. Hazel, receivers of the Bank of Commerce in Buflfalo, N. Y., 
and the défendants named in the complaint were C. G. Beling, F. F. 
Brown, F. M. Wirgman, and Andrew Brown. No one of the four 

^ 1. See Removal of Causes, vol. 42, Cent. Dig. § 70. 
126 F.— 29 
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défendants was found by tlie slieriff pf Tyrell county, and notice vvas 
given to them by publication Urider'the statufe of 'Nôrtli Carolina. 

The con^lainants allçgçd in their complaint that by the. Suprême 
Court of New York they had beep appointed and were receivers of 
the Bank of Commerce in Bufïalo, arid that ail its property and assets 
were vested in them ; that to seçureto said bank $50,000 due to it 
for the purchase money qf ,39,463 acres bî land in Tyrrell cçitrity, N. C, 
the défendant P. !F. Brownhad cpnveyed.the land by mdrtgage deed 
of trust to. a certain Martin Clark; that the défendant Andrew Brown 
was the agent and manager, and stiblstantially thë Owner, of the lanJ 
subject to the said moirtgagç, and that it' was the d,uty of the said F. F. 
Brown and Andrew Brown, being in possession and control of the 
land, to pay the taxes thereon, or tOigive notieei to the bank or the 
complâinants of the nonpayment; that although the said défendants 
had full notice that thè taxes for 1896; amountingto $74.11, were due 
and unpaid, they. wrohgfuîly withheld notice of said noppayment, and 
conspired together to prevent payment and procure the lands to be 
sold for taxes, and fumished the money bid at the sale, and had the 
tax deed made to the défendant Belihg, an office employé of Andrew 
Brown, and procured Eeling to èonvey the lands to the défendant 
Wirgman, to hold for said Andrew Brown; that neither Beling nor 
Wirgman were bona fide purehasers, but were instruments and agents 
of Andrew Brown and F. F. Brtswn in carrying out their fraudulent 
purposes ; that neither the Bank of Commerce nor the Complâinants 
had any knowledge of the tax sale until more than a year had elapsed, 
and their right to redeern was gonq. The prayer for relief asked to^ 
hâve the deed to Beling and Wirgman declared yoid, or that Wirg- 
man be declared a trustée of the légal title for the use of complâinants, 
and that he be required to reconvey to them; and for other relief. 

In response to the notice by publication the défendant Wirgman 
alone appeared, and he filed a pétition for the , removal of the case 
from the superior court of Tyrrell county into the Circuit Court of the" 
United States for the Eastern District of North Carolina. Wirg- 
man's pétition for removal stated under oath that he was the owner 
and held the land mentioned in the complaint; that he was at the 
commencement of the suit, and still was, a citizen of and résident of 
the State of Pennsylyania ; that he acquired the property mentioned 
in the cornplaintfor full value from Beling, and that he was interested 
in the controversy, and no other of the défendants had any interest, 
right, or title in the property in controversy ; that they had not been 
served with sun^mons, apd were not necessary parties to the suit; 
that in the said action there was a controversy Çjnfirely between the 
plaintifïs and the petitioner, Wirgman, which could be fully de- 
termined between them; that the matter in cQjitroversy exceeded, 
exclusive of interest and costs, the sum of $2,ooq;. that the plaintififs 
were citizehs of the statp of New York, and the petitioner a citizen of 
the State of Pennsylvaiiia, so that the plaintifïs and the petitioner 
were citizens of différent states; that neither Beling nor Andrew 
Brown were citizens oï the United States. The petitioner tendered 
proper bond under the removal statute. Upon this pétition of Wirg- 
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man's the judge of the superior court, against the exception of the 
plaintiffs, ordered the case removed. A copy of thè record having 
been filed in the United States Circuit Court, the défendant Wirgman 
filed his answer, denying the allégations of the bill, setting up his title 
by the conveyance from BeHng, whom Wirgman averred had acquired 
title and possession under his tax deed. Subsequently the défendant 
Beling and the défendant F. F. Brown appeared in the United States 
Circuit Court and filed answers. The answer of F. F. Brown dis- 
claimed ever having had any interest in the lands. He asserts that the 
title to the land was placed in him at the request of the bank as a 
matter of convenience, and he made the mortgage for $50,000 for 
the same reason, and not for any actual purchase money or any in- 
debtedness, but simply for the convenience of the bank ; that he never 
paid any taxes for the land, and owed no duty to the bank in that re- 
gard, and did not know that the lands were advertised or sold and did 
not learn of the sale until the latter part of 1898, and denied that 
Beling or Wirgman were agents or instruments of his for any 
fraudulent purpose. The défendant Beling also answered, denying 
the allégations of the complaint, and averring that his dealings had 
been bona fîde, and for full value. Martin Clark, to whom the mort-« 
gage deed of trust was made, fïled a disclaimer of any interest, hav- 
ing previously assigned the mortgage to the bank, and consented to 
a decree adjudging that he had no interest, and for a foreclosure of 
the mortgage. Testimony was taken, but by agreement of counsel 
it has been omitted from the record, and is not before this court. 
After the fîling of the testimony the défendant Wirgman, by his at- 
torneys, made a motion to dismiss the action or to remand it to the 
superior court of Tyrrell county. Wirgman suggested to the court 
that by the pleadings and by the dépositions taken in the cause it was 
made apparent that F. F. Brown was a necessary party, and was a 
citizen of New York, the same state of which the complainants were 
citizens at the institution of the action; and also moved to dismiss 
the suit because Martin Clark was a necessary party, and had not 
been made a party. The court refused to grant the motion to remand 
or dismiss, and proceeded to decree upon the merits. 

As to the motion to dismiss because Martin Clark had not been 
made a party, it is sufEcient to say that he was not a necessary party 
to the original bill asking to hâve the tax deed and the deed to Wirg- 
man annulled, and before, under the prayer for other relief, the court 
proceeded to decree a foreclosure of the mortgage, he filed a dis- 
claimer of interest, and consented to the decree. To détermine 
whether the removal was proper we examine the pétition for removal 
filed by Wirgman, who, when it was filed, was the only défendant who 
had then appeared. Wirgman, in his sworn pétition for removal, 
stated that Andrew Brown had no title whatever to the lands, and that 
the complainant did not allège that he had any, and that he could not 
be afïected in any way whether the cloud was removed from the lands 
owned and held by the petitioner, Wirgman, or not ; that the peti- 
tioner, Wirgman, alone owned the lands by the conveyance for full 
value set out in the complaint from Beling to the petitioner; that" 
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neither Beling, F. F. Brown» nor Andrew Brown owned any right, 
title, or interes't in the sâme, and were not necessary parties to this 
action to remove a cloud upon the complainants' title. He further 
stated that he was informed and believed that F. F. Brown had exe- 
cuted a mortgage to the Bank of Commerce, which was still unsatis- 
fied ; that after the exécution of the mortgage the Bank of Commerce 
and F. F. Brown for years had failed to pay the taxes on the lands, 
and the rame were sold for taxes, and bought by Beling, from whom 
the petitioner, for fuU value, purchased the same; and that Beling 
had, after he executed the deed, no right, title, or interest in the lands, 
and would in no way bé afifected by the cancellation of the deed from 
Beling to the petitioner; that the sole controversy was between the 
plaintifïs and the petitioner ; that the other persons made défendants 
had no interest in the controversy, and had not been served with 
summons. Wirgman's answer, filèd several months later, when the 
case had been removed on his pétition, averred the same facts; and 
the sworn answer of F. F. Brown and Beling, filed later, averred the 
same facts, and disclaimed any interest, and prayed judgment thaf 
they go without day and recover their costs. 

After the testimony had been taken, and more than two years after 
the removal, which had been spent in taking testimony and bringing 
the case to a hearing, and when the case was about to be submitted 
for a decree upon the merits, Wirgman moved to remand. The same 
petitioner (Wirgman) who had obtained the removal, more than two 
years afterwards, by an unsworn motion made by his counsel, sug- 
gested to the court that by the pleadings and the dépositions in the 
case it had been mâde to appear that F. F. Brown was a necessary 
party ; that he was a citizen of New York, and was so at the institution 
of the suit. What those dépositions contained we cannot know, as, 
by consent of parties, they hâve been omitted from the record. So 
far as appears by the record, nothing had changed except that the 
party who voluntarily invoked the jurisdiction of the court sought to 
escape it just at the time when the case was ripe for a decree. The 
sole question is whether or not, upon the pétition for removal, it was 
shown that the suit was a controversy wholly between Wirgman and 
the complainants, which could be fully determined as between them, 
and complète relief afïorded. The complainants, in their complaint, 
gave a history of the transaction by which, as alleged, Wirgman had 
wrongfulîy obtained a deed for the lands. The prayer for relief was 
as follows: 

"Wherefore thèse plalntiffs pray that the deeds to Beling and Wirgman may 
he declared null and vold, or that the said Wirgman be declared trustée of 
the légal title to the said lands for the use and beneflt of thèse plaintlffls, and 
that he be required to convey the same to them, and that the decree in the 
case sliall hâve the effect to convey the légal title to them, and for sueh other 
relief as may appear to the court Just and proper." 

It appears, therefore, that thérelief* prayed was against Wirgman. 
This is what the plaintifïs, by their complaint, declared was the object 
of the suit, viz., to annul the deed by which Wirgman claimed title, 
or to déclare him a trustée for the complainants, and that he be re- 
quired to convey to them. Whether or not one is an indispensable 
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party dépends in a large measure upon the relief sought. i8 Ency. 
of Pleading & Practice, 621. It is not necessary to make any one 
a party against whom the complainant does not ask any relief. The 
complainants could hâve had ail the relief they prayed for had they 
brought their suit against Wirgman alone, as it was to deprive him 
of the title he claimed under the deed to him that the action was insti- 
tuted. 

The complaint and ail the other pleadings in the state court, prior 
to the pétition for removal, were silent as to the citizenship of the 
parties. In the pétition for removal the averments showed the citi- 
zenship of ail the défendants to be différent from that of the plain- 
tiffs, except as to F. F. Brown, whose citizenship is not anywhere 
stated. The case has been argued principally upon the theory that 
the removal can only be sustained upon the ground of a separable 
controversy under the second section of the act of March 3, 1887, 
c. 373, as corrected by the act of August 13, 1888, c. 866, 25 Stat. 
434 [U. S. Comp. St. 1901, p. 509]. The contention of the appellees 
is that as Wirgman was, by the complaint, conceded to hold title by 
a deed to him, and in his pétition for removal he claimed he had ob- 
tained his deed for fuU value without notice, his was a separable con- 
troversy, which could be fully determined as between him and the 
plaintifïs without the other défendants. Connell v. Smiley, 156 U. 
S- 335-341, 15 Sup. Ct. 353, 39 L. Ed. 443. But we are disposed to 
think that there was only one controversy, and that was between 
the plaintifïs, citizens of New York, and Wirgman, a citizen of Penn- 
sylvania; and we think if Wirgman, because of the reHef sought 
by the complaint, was the only necessary défendant, and the other 
défendants were only formai or nominal parties, his pétition for re- 
moval can be sustained as giving jurisdiction. 

In Mitchell v. Smale, 140 U. S. 406-409, 11 Sup. Ct. 819, 35 L. Ed. 
442, the Suprême Court intimated that a sole necessary défendant 
might remove when the diverse citizenship existed between him and 
the plaintifï. That was an ejectment suit, and the court said of the 
removing défendant : 

"As he alone, according to his statement, had the title, and as Smale was 
merely his tenant, If this relation was admitted by Smale (as it was). there 
would seem to be no reason why the contest respecting the title might not 
hâve been carried on between him and the plaintiff alone so far as Smale 
was concerned." 

In Wilson v. Oswego Township, 151 U. S. 56-63, 14 Sup. Ct. 259, 
38 L. Ed. 70, the prior décisions are cited and discussed, and the 
court decided against the removal solely upon the ground that the 
other parties joined as défendants with the removing défendant were 
indispensable parties. The court cited Bacon v. Rives, 106 U. S. 
99-104, 27 L. Ed. 69, in which the court said : 

"J. Henry Rives, a citizen of Virginia, having been made a défendant In 
his capacity as one of the executors of George Rives, it is contended that 
the suit was not removable Into the Circuit Court of the United States. This 
position cannot be successfully maintained. * • * It is sufficient to say 
that he • * * had no interest in the question * * • on the matters 
set ont in the pleading. Though made formally défendants, they occupled 
eubstantially the position of mère garnishees. Their citizenship was, eonsa» 
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quently, Immaterlal. The necessary parties on the respective sides of the 
controversy which is the foùlidatioii of the Utlgation being cltlzens of différ- 
ent states.the relation of the exécutera to the suit was nroperly regarded as 
merely inçldental." 

Nothing in the record before us wsakens in any way the state- 
ments in Wirgman's sworn pétition for removal. On the contrary, 
those statements are confirmed by the answers which other défend- 
ants fîled long afterwards disclaiming any interest in the lands. It 
is true that the Circuit Court, upon the testimony and Under the prayer 
for other reHef, saw fit to pass a broader decree than the complainants 
specifically asked, but the soie màtter to be considered on this appeal 
is the question of jurisdiction. The removal pétition fully set out 
facts showing the controversy to b^, as the complainants had them- 
selves by the relief prayed declared it to be, a controversy between 
Wirgman and the complainants. Whether it afterwards appeared 
from testimony that it did not really and substantially involve a con- 
troversy properly within the jurisdiction of the court we cannot pass 
upon,, as the testimony has been oniitted from the record. Connell 
V. Smiley,,i56 U. S. 335-341. 15 Sup* Ct. 353, 39 L. Ed. 443. As 
was said by the Suprême Court in the case last above cited, so we in 
the présent case hold:that, in the absence of the évidence, we do 
not feel compelled to deprive the complainants of the decree ob- 
tained by them after a long contest in the Circuit Court, into which 
court they were forced unwillingly by the very défendant against 
whom the complainants fjnally obtained the relief sought. 

Decree afïirmed. ,> 

On Pétition for Rehearing. 
(Dec. 21, 1903.) 

PER CURIAM. An opinion in this case having been filed affirming 
the judgment below; the appellants tïow bring before us a pétition for 
rehearing, based upon the ground of want of jurisdiction in this court 
to hear the appeal. 

F. M. Wirgman, the appellant, was a défendant in the superior 
court of North Carolina to a suit brought by :Eersons and another, 
receivers, appellees in this case. Upon the motion of Wirgman, and 
his pétition and bond, the case was removed intd the Circuit Court of 
the United States for the Eastern District of North Carolina. Other 
parties, défendants to the suit, who had not been served with process in 
the state court, came into the fédéral court and submitted themselves 
to its jurisdiction. The cause, being at issue in that court, was re- 
ferred to a niaster, testimony was taken and reported to the court, and 
the cause was heard upon the full hearing. The défendant Wirgman, 
after the testimony was taken, entered a motion to remand the cause, 
which was refused. Considering thé whole case, the Circuit Court of 
the United States entered a decree in favor of Persons and another, 
receivers. Thereupon the défendants filed their pétition praying an 
appeal to this court f fom the decree, àccompanying it with assigriments 
of error, the major ity of which related to the jurisdiction of the court, 
but one, at least, the seventh assignment of error, going to the merits 
of the case in thèse words : 
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"In adjudging that the plalntififs should recover a judgment for $50,000 
upon a note in a court of equlty." 

The pétition for appeal having been allowed, and the appeal per- 
fected, the case came into this court and was fully argued. Before the 
argument was entered into the appellants stipulated, as a condition for 
the nonappearance of the testunony in the record, that they would con- 
fine their argument to the jurisdiction of the court below. Nothing 
was said in their briefs hère, nor in the oral argument before the 
court, challenging in any way the jurisdiction of this court to hear 
their appeal. On the contrary, the judgment and décision of this court 
was earnestly invoked by both sides. It thus appears that the whole 
case came into this court, and that it had taken jurisdiction of the 
whole case. That being so, it is not compétent for counsel by their 
voluntary action to attempt to limit the jurisdiction of the court. 
When the case was decided in the court below, the appellant had his 
option to take the case to the Suprême Court of the United States on 
the question of jurisdiction alone, or he could hâve done as he has donc 
— take the whole case to this court. U. S. v. Jahn, 155 U. S. iio, 15 
Sup. Ct. 39, 39 L. Ed. 87; McLish v. Rofif, 141 U. S. 661, 12 Sup. Ct. 
118, 35 L. Ed. 893; Robinson v. Caldwell, 165 U. S. 359, 17 Sup. Ct. 
343, 41 L. Ed. 745. 

The language of FuUer, Chief Justice, in American, &c., Co. v. 
New Orléans, 181 U. S. 282, 21 Sup. Ct. 646, 45 L. Ed. 859, seems to 
us conclusive of this case. The Chief Justice, commenting on Carter 
V. Roberts, 177 U. S. 496, 20 Sup. Ct. 713, 44 L. Ed. 861, and quoting 
ianguage respecting the class of questions, or cases, to be carried to the 
Suprême Court, goes on and says : 

"Undoubtedly, where the jurisdiction of the Circuit Oourt dépends solely 
on diverse citizenship, and it turns out that the case involves the construction 
or application of the Constitution of the United States, or the constltu- 
tionality of a law of the United States or the validity or construction of a 
treaty is drawn in question, or the Constitution or law of a state is claimed 
to be in contravention of the Constitution of the United States, the Circuit 
Oourt of Appeals may certify the constltutional or treaty question up, and 
proceed as thereupon advised, or may décide the whole case; but language 
should not bave been used susceptible of the meaning that, in cases where 
the jurisdiction below is invoked on the ground of diverse citizenship, the 
Circuit Court of Appeals might décline to take jurisdiction, or, in other words, 
might dismiss the appeal or writ of error for want of jurisdiction. The mère 
fact that in such a case one or more of the constltutional questions hâve so 
iirisen that a direct resort to this court might be had does not deprive the 
Circuit Court of Appeals of jurisdiction, or justlfy it in declinlng to exer- 
cise it." 

In Reliable, etc., Co. v. Stahl, 105 Fed. 663, 44 C. C. A. 657, a case 
carried to the Circuit Court of Appeals on bill of exceptions, one of 
which went to the jurisdiction of the court below and others to the 
merits, when the case got up into the Circuit Court of Appeals, it was 
found that for lack of a proper appeal, or for noncompliance with the 
rules, the exceptions to the merits could not be heard. It was held 
that this did not deprive the Circuit Court of Appeals of jurisdiction to 
hear the case. 

Our conclusion is that, the appellants having elected to appeal the 
whole case to this court and the whole case having come into this court 
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for adjudication, we had the choice either to certify the question of 
jurisdiction to the Suprême Court, or ourselves to décide the question. 
"Of course, the power tp certify assumes the power to décide." U. S. 
V. Tahn, supra. 
The pétition for rehéanng is denied. 



MONTGOMERY COUNTT v. COCHRAN et al. 

COCHRAN et al. v. MONTGOMERY COUNTY. 

(Circuit Court of Appeals, Fifth Circuit November 16, 1903,) 

No. 1,296. 

1. Second Appeal in Samb Suit— Questions Rktibwablb. 

A second appeal to the Circuit Court of Appeals in the same suit 
brlngs up for considération only the proceedings of the Circuit Court 
after the mandate was sent down on the flrst appeal, and no question 
declded on such appeal canbe réviewed. 

2. Deposit OF Check IN Bank— Effect OP. 

When, in the absence ôf f raud, a check is presented in bank by the 
payée, and received as a deposit, and credlted on his account in the 
bank, the check Is paid. The transaction is the same in efEeet as if the 
cash had been handèd to the payée, and by him returned to the bank. 
Thls resuit does not dépend on the amount of cash in the bank bcing 
equal to the check, nor on the flnancial condition of the bank, as shown 
later on a settlement of Its afifairs after insolvency. 
8. Public Officebs— Accbptanob and Conversion of Check by Couhït 

TbBASURER— I.IABILITY ON BoND. 

Where a county treasurer In Alabama accepted and recelpted for, as 
money; a check of a bank, drawn on Itself, for the purchase priée of 
bonds sold by the county, the proceeds of -çchich he was required by law 
to receive and keep in hls officiai capaclty, and deposited such check 
In the bank on which it was drawn, receiving crédit therefor, and 
charglng hlmself with the amount on hls own bocks, he is responsible 
on hls oflBcial bond for the full amount of such check, it belng the law 
of the State that a deposit of funds in a bank by a treasurer constitutes 
a conversion thereof; and It is no défense, in whole or in part, to an 
action on his bond by the county, that the bank was insolvent, or that 
It had Insufflcient money on hànd to pay the check, and that he eould 
not, by the exercise of the utmost diligence, hâve collected more than 
a small part of it. 
4. Same— Action on Bond— Accbual of Right of Action. 

Under Code Ala. 1896, § 2796, by which limitation begins to run In 
favor of the stireties of a public offlcer"from the act done or omitted 
by thelr principal which fixes the llabiïity of the surety," a county may 
maintaln an action against its treasurer and his surety to recover money 
which he has converted by depositing the same in a bank, although such 
treasurer is stlU in office. 

In Error and Cross-Error to the Circuit" Court of the United States 
for the Middle District of Alabama. 
See 121 Fed. 17. 

Wm. L. Martin, John G. Finley, and Jesse P. Stallings, for plain- 
tiflf in error and cross-defendant in error. 

Edgar H. Gans, Thomas A. Whelan, Thomas H. Watts, and 
Alexander Troy, for défendants in error and cross-plaintiffs in error. 

% 2. See Banks and Banking, vol. 6, Cent. Dig. § 307. 
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Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This case has been tried twice in the 
Circuit Court. It is before us for the second time on writ of error 
sued out by Montgomery county. It is an action brought by Mont- 
gomery county, Ala., against John J. Cochran and the Fidelity & 
Deposit Company of Maryland, a corporation chartered under the 
laws of Maryland. On being elected treasurer of Montgomery coun- 
ty, Cochran gave bond in the sum of $120,000, with condition to faith- 
fully discharge the duties of such office, and the Fidelity & Deposit: 
Company became surety on his bond. With the approval of his 
surety, Cochran appointed John P. Kohn his agent, with full au- 
thority to act for him as treasurer in the receipt and disbursement of 
money. The Législature of Alabama passed an act to authorize the 
board of revenue of the county to issue bonds of the county, for an 
amount not to exceed $100,000, for improving the public roads. The 
board vvas authorized by the act to sell the bonds. The treasurer was 
made responsible for the safe-keeping of ail the proceeds accruing 
from the sale of the bonds which may corne into his hands in his of- 
ficiai capacity, the same as for other funds or money in his hands as 
such treasurer. Under other statutes of the state, it was made the 
duty of the treasurer to receive and keep the money of the county, 
and disburse the same according to law. And officiai bonds are by 
other statutes made obligatory on the principal and surety thereon for 
the faithful discharge of any duties which may be required of such 
officer by any law passed subséquent to the exécution of such bonds, 
although no such condition be expressed therein ; and the bond is 
made to stand as indemnity against "any wrongful act committeH 
under color of his office as by his failure to perform, or by the im- 
proper or neglectful performance of those duties imposed by law." 
Under authority of the act referred to, the board issued $100,000 of 
negotiable coupon bonds, payable to bearer, and sold them January 
8, 1901, to Josiah Morris & Co., for $111,109.58. John P. Kohn was 
an employé of the banking house of Josiah Morris & Co. Charles A. 
Allen was the clerk of the board which held the bonds, and which 
was authorized to sell them. Seeking to obtain possession of the 
bonds, Kohn tendered to the clerk of the board the check of the 
purchaser of the bonds on the bank of Josiah Morris & Co. for the 
amount agreed to be paid for them, and the clerk declined to receive 
îhe check and deliver the bonds. Kohn then left the présence of the 
clerk, and later returned and presented to him a receipt, signed by 
John J. Cochran, county treasurer, by John P. Kohn, his attorney, 
"dated January 8, 1901, acknowledging receipt from the board of 
revenue of the county of $111,109.58, "proceeds sale $100,000.00 
bonds." On présentation of this receipt, the bonds were delivered 
to Kohn, who delivered them to the bank. They were sent out of 
the State and sold, and are outstanding against the county. Ail this 
occurred on the afternoon of the 8th of January, 1901. The check 
given for the bonds was deposited by the treasurer January 8, 1901, 
in the bank of Josiah Morris & Co., and placed to the crédit of Coch- 
ran, as treasurer, who charged himself with the amount of the check 
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on his officiai account and reportis. -Sevente^n days after thèse trans- 
actions, the bank closed its doors and remained suspended. Before 
the bank was closed, on: and aftè'r January 8th, warrants to the 
amount of $5,769 drawn by tjie treasurer on this fund were paid 
at the bank. At the time the check was deposi'ted, the amount of 
cash in bank was about $35,000. ', 

The Circuit Court held on the fàrst trial that thèse facts did not 
constitute a; breach of the treâsur«r's bond, and directed a verdict 
for défendant so far as the funïï in question was concerned. A jndg- 
ment was had, however, for the iplaintiff, on that trial, for other funds, 
amounting ; to $36,862.92, about ; which there was no controversy. 
The county of MontgQmety sued out a writ of error to reverse this 
judgment, because it did not inciujdç the proceeds of the sale of the 
bonds. It was decided hère (a) ,that the statute having provided that 
the treasurer should be responsible for the safe-keeping of ail of the 
proceeds accruing from the sale of the bonds which came into his 
hands in his officiai capacity, in the; same manner that he was liable 
for other county funds or money in his hands as such treasurer, the 
words "proce«ds of sale" and "funds or money," used in the statute 
authorizing the bonds to beissued, are not limited in meaning to coin 
and bank bills,' but include any other médium of payment authorized 
by gênerai usage, and that the ' l;r(ïasurer is responsible on his bond 
where he accepted a check given,by>;the purchaser of the bonds, and 
receipted for the same ag: the proceeds of the bpnds; (b) that the efïect 
of the transaction diSclosed by the évidence was the same as though 
the treasurer had; received coin or bank biHs irom the board of reve- 
nue as the proceeds of;t;he bonds, and had dçposited the same, and 
that he was Hable to the county on his bond as for conversion of the 
money, it being the law: of the state that a gênerai deposit of the 
county funds in<a bank by thç treasurer is a, conversion of the money; 
(c) and that if it be conpeded, on the facts of the case, that the treas- 
urer had no right ^to aepept thç» ch^çk, or that it was found to be 
worthless, his acceptancei.o.fiit, and''his receipting to the board for the 
proceeds of the bonds, ;by reason of which they werç issued and be- 
came obligations of the county, ampunted to an improper or neglect- 
ful performance of a dtityjmposed by law, apd that he and the surety 
,on his bond wereiUalsle for the loss resulting to the county. Mont- 
goroery County V. Gochran, 121 Fed. 17, 57 C. C, A,^6i. 
.The décision on thp former writ. of error cannot.be re-examined 
nçw. "Whatever has bçen decided upon- one appeal cannot be re- 
examined inra subséquente app^f^l,^^ the s^me suit. Such subséquent 
appeal brings up for cpn^deration only the proceedings of the Circuit 
Court after the mandate of this court." Supei^visors v. Kennicott, 
94 U. S. 498, ?4 h. Çi, 26p. Tbis rule is eqyally applicable to the 
IJnited States Circuit . Courts of A-Ppeals. Morgan- v. Johnson, 106 
Fed. 452, 45 C,, C A. 421 ; ;.§upreme Lrodge v. Llpyd, '107 Fed. 70, 
,46 C. C. A. 153; City of.Austin v. Bartholoraew, 107 Fed. 349, 46 
C. C. A. 327; Board 0/ Commissioners v. Geer, 108 Fed.^ 478, 47 
C. C. A. 450. Th^ décision of this court, therefore, on the first writ 
of error, was thç: law of the case, to control and govern the Circuit 
Court on the second trial. This appears to hâve been fully recognized 
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by the learned trial judge. But the controversy on the second trial 
was on the question of the proper construction of the former décision 
of this court. 

On the second trial, from which this writ of error is prosecuted, 
there was no material change in the évidence, except that additional 
testimony was ofïered to show the insolvency of the banking house of 
Josiah Morris & Co., in which the treasurer deposited the funds of the 
county; and, on behalf of the county, the additional fact was proved 
that the FideHty & Deposit Company of Maryland knew wlien it be- 
came the surety of the treasurer that the funds that were to be re- 
ceived by him were to be deposited in the bank of Josiah Morris & 
Co. It was conceded on the second trial that, according to the dé- 
cisions of this court, there had been a breach of the treasurer's bond. 
The point of contention was as to the measure of damages. The 
défendants contended that the measure of damages was the amount 
which the treasurer, by proper diligence, could hâve collected on the 
check which he received and deposited. The trial court sustained this 
contention, and instructed the jury that the measure of damages was 
"the amount which the treasurer could hâve recovered by due dili- 
gence if he had used it in collecting the check." "The issues before 
you, then," added the learned judge, "are, first, having got this check, 
what could he reasonably hâve gotten out of it if he had been diligent 
to collect it next morning, when the bank opened? On that branch 
of the case, he and his surety are liable for what he could hâve col- 
lected by due diligence — if the whole amount, he would be liable for 
the whole amount ; if any less amount, he would be liable for that — 
because he breached his bond when he put that check on gênerai de- 
posit, instead of trying to collect it." Proceeding under thèse in- 
structions, the jury found a verdict, and judgment was entered for the 
county, for only $67,103.05. The county claimed that, after allow- 
ing ail proper crédits, the amount due it was $96,154.58, and has sued 
out this writ of error to reverse this last judgment. 

The trial court wholly misapprehended the décision of this court, in 
concluding that it was decided that it was the "duty of the treasurer 
to receive it" (the check for $111,109.58 for the purchase of the 
bonds). It was not decided that he was required by law to receive the 
check as money. He certainly would not be required to so receive 
a check he knew to be worthless. He would be guilty of gross négli- 
gence if he received a check as money under circumstances that would 
cause a loss to the county, when he had reason to suspect that the 
check was not good. It is probable that he would receive any check 
as money at his péril. We were dealing with the case as presented 
then and now, and we were of opinion, and so held, that, having re- 
ceived the check and receipted for it as money, it was "funds or 
money" and "proceeds of sale," within the meaning of the act under 
which the bonds were issued, and therefore within the protection of 
the ofïicial bond of the treasurer. The court below on the second trial 
properly conformed to the opinion of this court in its charge that the 
check was "proceeds of sale" of the bonds, and that the treasurer was 
liable on his bond for the same, but instructed the jury that the meas- 
ure of damages was the sum that could hâve been collected on the 
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check by due diligence. This instruction incorrectly assumed that the 
treasureir could, without a breach of his bond, receive and receipt for 
as money an uncollectible check. And it gives no force to the fa et 
that the treasurer deposited the check in bank, and received crédit 
as treasurer on the bank's books for the full amount of it, and charged 
himself, as treasurer, on his officiai books and reports, with the 
amount of it. Thèse facts cannot be ignored. If he had only re- 
ceived the check, and if the facts had stopped there, a question would 
hâve been presented on this branch of the case tiaat we are not re- 
quired to deal with. That the deposit of the check by him in bank 
was a conversion of it is conceded to be the settled local law of the 
case. Alston v. State, 92 Ala. 124, 9 South. 732, 13 L. R. A. 659. 
Such deposit, the bank being solvent, would unquestionably make the 
treasurer and the surety on his bond liâble for the full amount of the 
check. The contention of the défendant in error is, in efïect, that if 
the treasurer sélects an insolvent bank, from which could be collected 
only 25 cents on the dollar, in which to make the deposit, and the 
whole fund is lest, he is liable for only one-fourth of it; and, of course, 
applying the same principle, if the bank selected for the deposit be 
utterly .worthless, the treasurer and the surety on his bond would in- 
cur no liability at ail. The efifect of such rule would be that, to the 
extent that the deposit was safe, there would be a breach of the bond, 
but, where it was unsafe and necessarily caused loss, to the extent 
of such loss there could be no breach and no conversion. By such 
rule, it would be a conversion and breach of the treasurer's bond to 

. deposit a check in a solvent bank, but no conversion and no breach of 
the bond to make such deposit in an entirely insolvent bank. If the 
condition of the bank is to be a factor in measuring the damages (but 
we think it is -not), would it not produce juster results to let the dam- 
ages be proportionate to the insolvency and loss, and not to the 
solvency and possible collection, by. due diligence? 

The défendant ia error; cont^nds that the treasurer could not hâve 
collected this cheçk, that by the use of diie diligence he could not hâve 
ôbtained actual money to,the full amount of it, and that it was in fact 
the note of the bank where it was deposited. But if ail that be con- 
ceded, it does not relieye usfrom dealing with the actual fact of the 
deposit. If he had deposited it-irij any solvent bank, and had been 
credited by the amount, he.woulld hâve been liable at once, under the 
local law, for a conversion. It would hâve been a collection of the 
check under the local and gênerai law. National Bank v. Burkhardt, 
100 U. S. 689, 25 L. Eâ. 766; City National Bank v. Burns, 68 Ala. 
267, 44 Am. Rép. 138. It is difficult to see why it would not be equally 
a cpnversionànd a breach of his bond, to deposit it in an insolvent 
bank. In actual business transactions, litigation like this is usually 
câused by the failùre of the. bank where the deppsits are made; and 
it would introduce a principle vefy difficult of application if the- ex- 
tent of the. defehdant's liability, notwithstanding the crédit allowed 
him on the bank's books, was to dépend on the financial condition of 

the bank at the date of the deposit. 

When, in the absence of fraud, a genuine check is presented in bank 

and received as a deposit, the légal efifect is that the check is paid. 
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Tfie transaction is the same a^ if the cash had been handed the de- 
positor, and by him returned to the bank. This effect cannot, we 
think, dépend on there being cash enough in the bank at the moment 
the check is presented to pay it. We find no such hmitation of the 
doctrine in the cases. Banking, we know, is based largely on a 
System of crédits. Few banks, when entirely solvent, could pay in 
cash checks if presented at once for ail liabilities to depositors. Cash 
is retained in the till siifficient for the transaction of business, with 
the knowledge of its usual course — that the business is based largely 
on a System of crédits. So the légal efïect given the transaction 
cannot, we think, be limited by the amount of actual cash that Josiah 
Morris & Co. had on hand at the date of the deposit of the check. 

Can the eiïect of the deposit of the check be limited by the financial 
condition of the bank on the settlement of ail of its business trans- 
actions? It cannot, we think, for obvions reasons. There might be 
cash enough in the bank to pay the check when presented, and yet 
the bank be insolvent in fact. A bank might continue its business for 
many days when its financial condition was such that it could not, on 
liquidation, discharge ail of its liabilities ; and later, by the apprécia- 
tion in value of its assets, it might become solvent. We find no au- 
thority and no reason for limiting the eiïect of the deposit by the 
financial condition of the bank. 

In Alston v. State, 92 Ala. 124, 9 South. 732, 13 L. R. A. 659, where 
it was held that the deposit of the check was a conversion of the 
amount of it, the bank was insolvent, and the rule was announced 
without inquiry as to the solvency of the drawer of the check. We 
said in the former opinion in this case : 

"If there -was reluctanee in applying this rule generally to a deposit in a 
solvent bank, It should be applied without question under the circumstances 
under which he deposited this fund." 

The statutes that are referred to hère are quoted and cited in the 
first opinion. 

On the undisputed facts, we do not think the insolvency of the bank 
in which the treasurer deposited the check constitutes a défense, in 
whole or in part, to this action. The treasurer having received the 
check and receipted for it as money, and having deposited it to his 
crédit, and charged himself, as treasurer, with the sum, and drawn out 
part of the proceeds, we are of opinion that neither évidence that the 
check was worthless, nor of the bank's insolvency, will prevent the 
treasurer and the surety on his bond from being Hable for the losS 
resulting to the county. 

The circuit court erred in the charge we hâve quoted on the ques- 
tion of the measure of damages. 

We corne ncw to consider the cross writ of error sued out by 
Cochran and the Fidelity & Deposit Company. Before the first trial, 
the défendants demurred to each count of the déclaration upon the 
ground that Cochran was, as shown by each count, still the treasurer 
of the county of Montgomery when suit was brought, and entitled to 
remain in custody of ail the funds of the plaintifif. The proposition 
asserted in several ways by the demurrers is that the county "cannot 
sue its treasurer or its surety for the recovery of the county's money 
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as long as the treasurer remainsiri office." Thèse demurrers were 
overf iiledj and, on the first trial, Judgthent was had for thg plaintiff for 
$36,862.92. The défendants did riot^ from that judgment, sue out a 
cross writ of err or. When the case was revQrsed by this court and re- 
manded, the sâme demurrers were again interposed, and were again 
overruled by the court. On the argument of the cause it was sug- 
gested by the plaintif? in error that, thé défendants having failed to 
sue out a croSs writ of error from the fîrst judgment, they are now 
precluded from raising this question which they might h'ave brought 
up as cross plaintifïs in error when the first judgment was rendered. 
As that cohtention is not presentëd by the briefs on file, we shall not 
consider it, but will proceed to examine the assignment of error now 
made. 

The contention is that the plaintifï has no cause of action, and no 
right to sue, because thé treasurer is still in office and entitled to the 
custody of the county's funds. ' We think the .dircuit court decided 
correctly, in overruling the demurrers, that the suit wàs not prema- 
turely brought; It is providêd by statute that actions against the 
sureties ofany public officer must be brought within six years, "the 
time to be COniputed from thè act donc or omitted by their principal 
which fixes thë liability of the surety." Code Àla. 1896, § 2796. The 
act done or omitted to be donc in this case which fixes the liability 
of the surety wâS donè Of omitted on the 8th day of January, igor. 
Thé statute began to run infavof of the surety at thàt time. Gov- 
ernor v. Stonum, il Alà.^ 679; McDonnell v. Bank, 20 Ala. 313; 
Governor v. Gordon, 15 Ala. 72. 

In Governor v. Stonum, supra, it was held that the responsibility 
of the sureties on a sheriff's bond commenced, and that the statute of 
limitations began to run in their favor, from the time the sherifï col- 
lected the money on certain exécutions, and returned them satisfied. 

In Governor V. Gordon, supra, it was held that the statute of limita- 
tions began to run and the right of action accrued from the date of 
the default of a notary public in failing to give notice of the dishonor 
of certain commercial paper as required by law, fegardless of the time 
when the injured party discovered the négligence, or when the dam- 
age developed. 

In McDonnell v. Branch Bank, 20 Ala. 313, a clerk of the circuit 
court was sued for money collected by him upon a judgment in his 
court. The statute of limitation being pleaded, the court said in 
référence to that plea : 

"As to the statute of limitation, it is clear tliat It did ûot commence to 
run untilthe cause of action accrued, and no cause of action would exlst 
against the clerk who had collected the money until he was guilty of some 
default In respect to it If it had been shown he had converted the fund, 
this would bave SUbjected Mm to an action, and dispènsed wîth the demand. 
The statute in such case -frould begin to run from the time of the conver- 
sion." 

The f act that the stalute of limitations was rurining against the 
county in favor of the surety on Cochran's bond strongly indicates, if 
it is not conclusive, that the county had the right to begin its action. 

In Jackson County V; 'Derrick, 117 Ala. 348, 23 South. 193, Brick- 
ell, G. J., speaking for the court, said : 
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"The safe-keeping of the moneys of the connty, and their dlsbursement ac- 
cording to law, Is the prtmary duty of the county treasurer— a duty owing to 
the public, and not to Indlviduals. If there is a breaeh of the duty, foUowed 
by a loss of the moneys, whether the loss results froni misappropriation or 
from waste or conversion, the title to and ownership of the funds detenuines 
the rlght of suit or of action." 

It is true that in that case the treasurer whose sureties were sued 
was no longer in office. No case has been cited directly in point on 
the question under discussion. The cases strongly indicate that the 
right of action exists whenever the statute of Hmitations begins to 
run, and it seems that there is no doubt that the statute does begin to 
run in favor of the surety at the time of the breaeh of the bond. 

It is clainied by the distinguished counsel for the cross plaintiffs 
in error that the case of Sumter County v. Mitchell, 85 Ala. 313, 4 
South. 705, is directly in point, and conclusive against the right of 
action. That case was a bill in equity in the name of the county 
against the tax collectoi^ and the sureties on his officiai bond, and the 
county treasurer and his surety. A demurrer was interposed to the 
bill for want of equity and for multifariousness and for misjoinder 
of défendants. The demurrer was sustained by the chancellor, and 
on appeal the decree was affirmed by the Suprême Court. The ques- 
tion as to whether the suit was prematurely brought was not raised 
by the pleadings. It was conceded, however, by the bill, that a suit 
could not be commenced by the county, and a money judgment or 
decree recovered against the treasurer or his sureties, until the ex- 
piration of his term of office. In discussing this concession on the 
part of the pleader, the court said that the concession was "properly" 
made. The contention made hère not being in that case, we do not 
consider the expression of the judge in delivering the opinion of the 
court to be an authoritative construction of the statute on this ques- 
tion. It is true that the Alabanla statutes (which are set out in the 
former opinion of this court) show that the treasurer is entitled to 
the possession of the funds of the county. He is their custodian. 
It is a mistake, however, to consider this ^uit as one for the purpose 
of taking the money of the county out of his hands. On the contrary, 
the action proceeds upon the ground that the money of the county is 
not in his hands when it should be; that it has been lost by his négli- 
gence, or converted to his own use or to the use of others. The 
judgment sought by the county will not be in favor of the treasurer, 
but in favor of the county, and the power of the court will be ample 
to protect the plaintifï against the suggestion that the treasurer could 
receipt the judgment. In fact, if the money were collected on such 
judgment and paid to the treasurer, the presumption is that it would 
be amply protected by his officiai bond. Whether he has been re- 
quired to give a new bond under the statute (Code Ala. 1896, § 3112) 
does not appear from the record, but it may be safely assumed that 
such additional bond would be required if necessary, if it had not been 
already required, before the proceeds of the judgment would pass 
into bis hands. 

In State v. Nevin, 19 Nev. 162, 7 Pac. 650, 3 Am. St. Rep. 873, a 
county treasurer and his surety, in défense of à suit against them, 
pleaded that the money sued for was lost by robbery, and further that. 
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the treasurer being still in office, there could be no breach of the bond, 
except upon failure to pay some law'f ul order drawn upon funds in 
bis hands. After disposing of the robbery question, the court said: 

"The other positions taken by àppellant relative to the tlme when the 
cause of action could be commenced are wholly untenable. Having admitted 
the défalcation, and clalmed the right to interpose the défense inserted in 
hls answer, the state was not compelled to wait until the close of appellant's 
terœ of office before commenclng an action upon his bond." 

We wduld, of course, follow a construction placed on the Alabama 
statutes by the Suprême Court of that state, but we would be reluc- 
tant, in advarice of such construction by that court, to hold that the 
right of action did not exist in this case, when the statute of Hmita- 
tions was running in favor of the surety and against the plaintiff. 

On the writ of error sued. out by the county of Mbntgomery, the 
judgment is reversed, and the cause remanded for a new trial, with 
instructions to proceed in conîormity with the opinion of this court. 
The défendants in error, John J. Cochran and the Fidelity & Deposit 
Company of Maryland, are taxed with the costs, and mandate may 
issue immediately. 



'AMERICAN TKTJST CX). OF PITTSBUEGH v. WALLIS. 
(Circuit Court of Appeale, Thlrd Circuit. December 18, 1903.) 

No. 24. 
1. Bankkuptct — PowBBS op CouBT — Oedbrihg Bankkcpt to Pat Ovbr 

MONBT. 

A court of bankruptcy or référée Is wlthout power to order a bankrupt 
to pay over to his trustée money collected from his debtors after he had 
knowledge of the flling of the pétition In bankruptcy against him by 
creditors, whlch money has since passed into the possession of others, 
and Is not under hls control, 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania. 

Charles A. Woods, for àppellant. 
H. W. Mcintosh, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the District 
Court of the United States for the Western District of Pennsylvania, 
in Bankruptcy, in the matter of William B. Wallis, bankrupt. On 
May 6, 1902, a creditors' pétition in bankruptcy was filed against 
William B. Wallis, a dealer in machinery and supplies in Pittsburgh, 
Pennsylvania ; and thereafter, no one objecting, on May 31, 1902, said 
Wallis was adjudged a bankrupt, and on August 9, 1902, the Ameri- 
can Trust Company of Pittsburgh, the àppellant, was duly elected and 
quaUfîed as trustée in bankruptcy of the bankrupt's estate; the same 
trust Company having prior thereto, on May 8, 1902, been appointed 
by the court temporary receiver in bankruptcy of said estate. On 
October 9, 1902, a pétition was filed by the trustée, before the référée 
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to whom the case had been referred, setting forth that William B. 
Wallis, the bankrupt, on May 6, 1902, and during several days subsé- 
quent thereto, with notice or knowledge of the filing of the involuntary 
pétition in bankruptcy against him, had coUected sums of money from 
various debtors, amounting in the aggregate to $1,071.40; that the 
petitioner, both as receiver and trustée, had made demands on him 
to turn over the said sum, but that he refused and neglected so to do, 
and praying for an order on the bankrupt to turn over said sum to the 
trustée. A rule to show cause was granted on this pétition, and the 
bankrupt filed an answer, admitting that he had collected certain sums 
from his debtors, to the aggregate amount stated, with notice or 
knowledge of the filing of the pétition in bankruptcy, but that he had 
disbursed said money to varions creditors, and that no portion of it 
remained in his possession. He also states, and it is not denied, that 
upon the appointment of the trust company, as receiver, and upon 
requests made, he prepared and filed with said trust company a list 
of said collections, from which the list filed with said pétition was 
made ; that at the time said list of collections was filed with said trust 
company, there was also filed by him a list of disbursements of said 
money, showing that the whole amount thereof, and more, was, about 
the same time that it was collected, actually distributed and disbursed, 
and that no portion thereof remained or remains in the hands of the 
respondent, or within his control. The respondent avers himself 
"ready and willing to abide and comply with the decrees of this court, 
so far as in his power lies ; to give such other and further information, 
if any there be not already given, as may be in his possession, to the 
end that right and justice may be done ; give testimony at any légal 
inquiry or cause of action looking to the recovery of said moneys 
disbursed as aforesaid, or any of them; but he respectfully submit^ 
that said disbursements having been made by him in good faith and 
before he was adjudged a bankrupt, under the facts and under the law 
as he is advised of the same, he is justly entitled to his discharge, for 
which he respectfully prays." It is not denied that the collections 
and disbursements referred to were made with notice or knowledge of 
the filing of the pétition in involuntary bankruptcy. There was no 
concealment or fraud of any kind alleged to hâve been committed by 
the bankrupt, and he has not failed to turn over to the receiver every- 
thing which he possesses, not claiming the $300 — exemption allowed 
him by law. After argument, on October 31, 1902, the said référée 
filed an opinion and an order, dismissing the trustee's pétition and 
refusing to grant an order requiring the bankrupt to turn over to the 
trustée the said sum of money, to which opinion and order the trustée 
filed objections and a pétition for a certification to the district judge 
for a review thereon. Thereupon, after argument, the District Court 
in Bankruptcy, on June 27, 1903, made an order and decree, affirming 
the opinion and order of the référée, and it is this order and decree 
that is now before us for review. 

The single question arising on the case thus presented is : — Has 

the référée, or the court in bankruptcy, power to order the bankrupt 

to deliver and turn over to the trustée in bankruptcy, money collected 

from his debtors after he had received notice or knowledge of the fil- 

126 P.— 30 
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ing of ithe pétition ;,by çre;ditors tQ -|i^vç him a^judgçd, a bankrupt, 
■whicb money has since pas^ed into the possession of pthers and is not 
under the control offrhe bankrupt? l"he question ;is unembarrassed 
by any allégation of fraud or concealraent on the part of the bankrupt, 
or of those whom, he preferred by payments of his debts to them out 
of the moneys collected. 

The référée and the District Court were successively asked for a 
peremptory order upon the bankrupt to^ turn over to the trustée the 
money which he admits to hâve collected under the circumstances 
statedinthe pétition,' but which, it is not denied by the trustée, is 
not now in the possession or control of the said .bankrupt. The 
powers wsted in courts of bankruptcy, tq accomplish the gênerai pur- 
pose of jiie bankrupt law, to wit, to segregate the estate of the bank- 
rupt and provide for its. équitable distribution amongst the creditors, 
are plenary and far-reaching. The court may, by summary order, 
direct the delivery and turning over to the trustée by the bankrupt, 
or by ariy third person holding the same under his order and con- 
trol, any pfoperty which, prior to the filing of the pétition, the bank- 
rupt coula by any means hâve transferred, or which might hâve been 
levied uppn.and sold under judicial process against him. For diso- 
bedience of such order, the court in bankruptcy undoubl;edly has the 
power, by attachment fof contempt, to enforce cornpliance with such 
order, ! and punish refusai to comply. This power, however, is far- 
reachingand drastic, and must be exercised with icautious discrétion. 
If thc; bankrupt dénies that he has possession or ,control of the prop- 
erty, or,.,if a third person.in possession thereof ciaims to hold it, not 
as the agent or représentative of the bankrupt, but by title adverse 
to him, apd there is no évidence to, indisputably show that such déniai 
OT claim is ;faise or fraudulent, and that the case, iis, one of simple 
conceajtnent or refusai on the part ■ of the bankrupt, or the one in 
possession,, to deliver ùp the property ; as ordered, it would be an 
unwarranted stretch of power , on the part of the court to resort to 
a summai;y proceeding for contempt for the enforcement of its or- 
der. In ithe absence -of , fraud or concealmenti the, bankrupt court 
can only order the delivej-y pf property to the trustée which the bank- 
rupt is phy^i(;ally able to deliver up, having the samê in his possession 
or control. If,,it shall appear that he i^ not physically able to de- 
liver the prpperty requiredby the order, then, confessedly, proceed- 
ings for contempt, by fine and imprisonmeht, would resuit in noth- 
ing, certainly,not in a cornpliance with the order. The contempt in 
this case could only be piifgedby ia;.reiteration of the physicaî im- 
.possibility tocomply with the ;order whose disobedience is being thus 
punished- ,A.n order made under such, circumstances would be as 
absurd as iti is iqconsistent with the principles of individual liherty. 
But it may b)e,. said that, tO; hâve collected this money from his debtors 
iand distributed it to his creditors, with khowledge of the fîling of 
the pétition in bankruptcy, was in contempt of the bankrupt law and 
of the procfedings in bankruptcy, ^yhich were a caveat to ail the 
world as to the efïect of ^ych proceedings upon the prpperty of the 
bapkrupt in case he should be so declared. This. however, would 
but be a constructive contempt, and not liable to the summary pun- 
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ishment by fine and imprisonment which may be inflicted for actual 
contempt, committed in the présence of the court or by open and dé- 
fiant refusai to comply with its lawful commands, where compliance is 
physically possible. 

The bankruptcy court is clothed with power, when the circum- 
stances appear to it to warrant such proceedings, to hâve the bank- 
rupt's property seized by a marshal or spécial master, immediately 
npon the filing of the pétition in bankruptcy. This power is a sum- 
mary one, and can be exercised upon an ex parte suggestion, and was 
intended to meet the inconvenience suggested by appellant, of al- 
lowing the property of the bankrupt to remain in his possession and 
control and liable to be unlawfully made away with or concealed in 
the interval between the filing of the pétition and the appointment 
of a trustée. A provision of this kind, however, cannot always per- 
fectly protect the creditors in their right to hâve the whole estate of 
the bankrupt segregated and guarded for their benefit. It does so as 
nearly as it can, with due regard to fundamental principles and pol- 
icies. It is better to fall short of an absolutely perfect administra- 
tion of the theory of the bankrupt law, than to arm référée or court 
with powers of oppression alien to the spirit of our laws and insti- 
tutions. A careful examination of the authorities cited by the appel- 
lant discloses no case which would justify the making of the order 
asked for by the appellant. 

The opinion of the court in Mueller v. Nugent, 184 U. S. i, 22 Sup. 
Ct. 269, 46 L. Ed. 405, cited by the appellant, is far from supporting 
its contention. By its careful and discriminating statement of the 
facts upon which the judgment of the court is founded, it supports 
the view hère taken. The facts in that case, as pertinent to the point 
now under considération, were briefly thèse : Edward B. Nugent 
was adjudicated a bankrupt, March 23, 1900, on the pétition of cer- 
tain of his creditors, filed in the District Court February 19, 1900. 
Mueller was appointed trustée of the bankrupt's estate, and on the 
7th of April, obtained an order from the référée, requiring the bank- 
rupt to show cause why he should not ,pay over the sum of $14,233.45, 
made up of two items of $4,133.45 and $10,100, received by or for 
him just prior to the filing of the creditors' pétition in bankruptcy. 
The answer of the bankrupt was held insufficient, and he was or- 
dered to pay over. On failure to do so, he was adjudged guilty of 
contempt, and the matter was reported to the court by the référée, 
with a recommandation that he be committed. This recommenda- 
tion was not acted upon by the court, for the reason that the senile 
imbecility of the bankrupt made him an unfit subject of punishment. 
He was, therefore, discharged without préjudice to a renewal of the 
matter before the référée. Afterwards, the trustée filed a pétition 
before the référée, asking that William T. Nugent, son of the bankrupt, 
be restrained from disposing of this sum of $14,233.45, belonging 
to the estate of the bankrupt, and which was admittedly in his (the 
son's) possession. The référée granted the injunction and entered an 
order that William T. Nugent show cause why he should not be re- 
quired to pay over. The order was served, and William T. Nugent 
appeared in person and filed a response to said rule, which was held 
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insufRcient, and the rule made absolute. The référée made the follow- 
ing finding of fact ; 

"I further flnd that both of sald balances, to wit, $4,133.45 and flO,100, 
belonged to the said bankrupt and became and still are the property of 
Arthur E. Mueller, trustée In bankruptcy In thls cause, and that said W. T. 
Nugent holds the same as agent or bailee ônly, and that he bas not accounted 
for any part of sald sums." 

The mattef was brought to the District Court for review, and the 
district judge stated the facts at length, pointing out that the re- 
sponse was put upon two grounds ; viz., that the court and référée 
were without jurisdiction, and that the respondent had been indicted. 
The court held that, as to the indictment, it was not an indictnient 
for disobedience to the order, but under section 29 of the Bankrupt 
Act of July I, 1898, c. 541, 30 Stat. 554 [U. S. Comp. St. 1901, p. 
3434] ; that the response really rested on the déniai of jurisdiction, 
and that the référée had the power to order the money to be sur- 
rendered, summing up the matter in thèse words : 

"The respondent bas the money In bis hands as agent or bailee only. His 
position Is that of his principal. Hls father was his principal, up to a certain 
stage in thèse proceedings, but whether up to the flling of the pétition or up 
to the adjudication, we need not stop to inqnire, as it is immaterlal in this 
case. At bne or the other of thèse times, his principal, by opération of law, 
was changea, and an offlcer of thls court was substituted for hls father. That 
change in no way lessencd the duty of paylng the money to the proper prin- 
cipal upon notice and demand. Af ter- the change, however, the money was 
potentlally In the custody of the law in thèse proceedings and subject to the 
orders of the court." 

Chief Justice Fuller, in deliveririg the opinion of the court, uses 
this language : 

"The real question was, whethèr the order' of October I6th, as conflrmed by 
the District Court, was a lawful order. It was to be detérmined as a mère 
question of law on the facts found that the money belonged to the bankrupt's 
estate, and was then in Nugent's possession as the bankrupt's agent, he 
assërting no adverse claim. * * * The proposition was that, as a matter 
of law, where property of a bankrupt bas come Into the hands of a thlrd 
party before the flling of the pétition in bankruptcy, as the agent of the 
bankrupt, and to whlch he asserts îno adverse claim, the bankruptcy court 
bas no powèr by summary proceedings to compel the surrender of tbe prop- 
erty to the trustée in bankruptcy duly appointed." 

It was this proposition, thus carefully stated, that the Suprême 
Court declined tb aflSrm. "In other words," says the court, "the 
question reduces itself to this:' Has the bankruptcy court the power 
to compel the bankrupt, or his ageht, to deliver up money or other 
assets of the bankrupt, in his possession or that of some one for him, 
on ; pétition and rule to show cause ? Does a mère refusai by the 
bankrupt or his agent so to deliver up oblige the trustée to resort 
to a plenary suit in the Circuit Court or a state court, as the case 
may be ?" , 

It isat once apparent that the questions as thus stated by the Chief 
Justice, in delivering the opinion of the Suprême Court, were very 
différent from those now before us for deïëi-mination. Further on 
In the opinion, the Chief Justice says : 

"There was ffo prêteuse that àt the date of the flling of thls pétition in 
bankruptcy this money of theîbankrupt, $4,133.45 of which had been collected 
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a few days, and $10,100 a few hours, before, was held subject to any adverse 
clalm, or that tbe right or title thereto had been passed over to another. 
* * • In the case before us, William T. Nugent held thls money as the 
agent of bis father, the bankrupt, and without any claim of adverse interest 
in himself." 

It will thus be seen that in this case, the Suprême Court carefully 
excluded any ground for an inference that the District Court had pow- 
er to make an order upon a bankrupt, for the deHvery of property ad- 
mittedly not in his possession or control. 

The case of Boyd v. Glucklich, ii6 Fed. 131, 53 C. C. A. 451, decided 
by the Circuit Court of Appeals for the Eighth Circuit shortly after the 
décision of the Suprême Court, in Mueller v. Nugent, contains a strong- 
ly reasoned judgment in Une with the views hère expressed. 

The decree of the court below, approving and affirming the déci- 
sion of the référée, is therefore afifirmed. 
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(Circuit Court of Appeals, Second Circuit. November 24, 1903.)i 

No. 3. 

L Courts— JuRisDicTioN—SPECiAii Appkahance. 

Where, in an action against a nonresident In a state court, its attomey 
was directed to appear solely for the purpose of removlng the cause to 
the fédéral court, and on the last day for filing an answer in the cause 
such attorney filed a pétition for removal and a removal bond, and ap- 
pUed to the Judge for an order of removal, and when, over objection, the 
court postpoTied the hearing on the application for a removal to the fol- 
lowing week, the attorney believing it necessary to sustain his right 
to removal, and, for that purpose only, orally asked for and obtained an 
extension of time to plead, such application for time should be construed 
as an application for an extension of time to appear for the purpose of 
pleading to the jurisdiction or otherwise, and therefore did not constitute 
an appearance sufficient to confer jurisdiction. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Alton C. Dunston, for plaintifï in error. 
Adrian H. Joline, for défendant in error. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

TOWNSEND, Circuit Judge. The writ of error herein questions 
the correctness of the action of the trial court in dismissing the com-. 
plaint and directing a verdict for the défendant. The plaintifï is a 
citizen of the state of Ohio, and in the court below sued to recover 
from the défendant, a corporation organized and existing under tha 
laws of the state of New York, and a citizen of that state, the sum of 
$100,350, with interest from October 11, 1897. Said suit counted 
upon a judgment obtained in an action in the court of common pleas 
for Summit county, in the state of Ohio, by Lyman A. Andrews and 
others against the Pittsburgh, Akron & Western Railroad Company, 
défendants, which judgment directed that this défendant, a stock- 
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holder of said railroad company, pay the plaintiff, as receiver, ap- 
pointedby.said court in said proc,çe|ding for tlie purpose of receiving, 
carrying, and distributing the money to be paid in pursuance of said 
judgment, said amount of $100,350. This défendant was served by 
publication, but was not personally served witli process in the Ohio 
suit. Various questions hâve been raised as to the right of the plain- 
tif! to institute this action in this court, as to the efïect of the proof 
of the judgment of the Ohio court, as to the authority of counsel to 
appear on behalf of this défendant in the Ohio suit, and as to the 
effect of his appearance therein. 

We shall consider and detçrmine: only the single question of the 
effect of the appearance of counsel in said Ohio court upon the rights 
of dçfendant to: question the jurisdiction of said court. Prior to and 
at the institution of the action in Ohio the counsel for the défendant 
Company in New York were Messrs. Butler, Stillman & Hubbard, 
and Judge C. R. Grant, of Akron, Ohio, was its local counsel in Ohio. 
The extent of his authority to act in behalf of the défendant is shown 
by the letters and telegrams passing ibetween the parties, ail of which 
were put in évidence. Prior to March 23, 1895, said New York coun- 
sel for thè défendant had instructed Judge Grant not 'to "doi anything 
by which the plaintififs can gain juriêdiction" of the défendant— had 
directed him "to appear specially and solely to remove the cause and 
make the removal" theireof to the fédéral court, "the motion being 
spécial only," etc. On said day, which was the last day for filing an 
answer in said cause, Judge,, Grânt filed with the clerk of said Ohio 
court a pétition for the removal ofthç cause to the United States Cir- 
cuit Court, and a removal bond, and apphed to the judge of said court 
for an order for such removal. Upôn* objection by counsel for the 
plaintiff to the entry of said order, the court, agàinst the objection 
of Judge Grant, postponed the hearing on the application for removal 
to the following week. Thereupon Judge Grant stated "that, if such 
leave were given, the time for the défendants to plead ought to be 
extended accordingly, as that was the last day upon which we would 
[could?] file our pétition for removal under the law. He said that, 
if I wished, he would extend the time to plead, and so, upon my oral' 
application, an order was placed upon the journal extending the time 
limited by law for the nonrésident défendants to plead in the case — 
not to answpr, but to pleàd-^until April 6th." Said order recited that 
"upon the application of défendants, the Central Trust Company, 
* * * and for good cause shown, leave is hereby given by the 
court to each of said défendants above named to plead in thfs action 
on or before Sâturday, Aprilô, 1895." 

We are of the opinion that, under the circumstances, this taking 
of an extension of time to plead did not co^stitute a voluntary gên- 
erai appearance, such as would subject the défendant to the jurisdic- 
tion •of the Ohio, court. The correspondence between counsel and 
the testimonyof, Judge Grant show that he understood he was to do 
nothing by which plaintiff could obtain jurisdiction of défendant, and 
that this application for an extension of time to plead was made only 
because he (Judge Grant) believed that it was necessary that the order 
of the said court for removal should be signed and entered before 
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the time to plead expired, and that there was then no intention on his 
part to submit to the jurisdiction of the Ohio court. 

It is well settled that an application for an extension of time ordi- 
narily amounts to a voluntary gênerai appearance and a submission 
to the jurisdiction of the court, because the circumstances show a 
waiver of the right to question such jurisdiction. Brundage v. Biggs, 
2q Ohio St. 652; Evans v. Iles, 7 Ohio St. 234; Hupfeld v. Automa- 
ton Co. (C. C.) 66 Fed. 788; Briggs v. Stroud (C. C.) 58 Fed. 717. 
But if the facts show that such application is made solely in order to 
préserve the right of a party to deny such jurisdiction, there is no 
reason to présume a waiver of such right or an intent to submit to 
such jurisdiction. "It is an elementary principle of jurisprudence 
that a court of justice cannot acquire jurisdiction over the person of 
one who has no résidence within its territorial jurisdiction except 
by actual service of notice within the jurisdiction upon him, or upon 
some one authorized to accept service in his behalf, or by his waiver, 
by gênerai appearance or otherwise, of the want of due service." 
Goldey v. Morning News, 156 U. S. 518, 521, 15 Sup. Ct. 559, 560, 
39 L. Ed. 517. "It is conceded that, if défendant had stated that it 
appeared specially for the purpose of making the appHcation, that 
would hâve been sufficient ; and yet when the purpose for which the 
applicant cornes into the state court is the single purpose of removing 
the cause, and what he does has no relation to anything else, it is not 
apparent why he should be called upon to repeat that this is his sole 
purpose; and, when removal is had before any step is taken in the 
case, as the statute provides that 'the cause shall then proceed in the 
same manner as if it had been originally commenced in said Circuit 
Court,' it seems to us that it cannot be successfuUy deniéd that every 
question is open for détermination in the Circuit Court, as we hâve, 
indeed, already decided." Wabash Western Railway Co. v. Brow, 
164 U. S. 271, 278, 279, 17 Sup. Ct. 126, 128, 41 L. Ed. 431. 

Counsel for défendant had seasonably asserted his right to an order 
for removal. The court had refused to enter said order. It is not 
material to inquire whether this refusai was or was not rightly made. 
"When the state court adjudged that it had authority to proceed, the 
company was entitled to regard the décision as final, so far as that 
tribunal was concerned, and was aot bound, in order to maintain the 
right of removal, to protest at subséquent stages of the trial against 
its exercise of jurisdiction." Steamship Company v. Tugman, 106 
U.S. 118, 123, I Sup. Ct. 58, 61, 27 L. Ed. 87. ^ , 

Hère, the statê court having adjudged that it had power to continue 
the cause, and, against the protest of Judge Grant, having directed the 
entry of an order to that efifect, he was justified in taking the step 
which he did on the theory that it was necessary to protect the rights 
of défendant to further prosecute said removal proceedings. 

Evidently, the sole purpose of counsel for défendant in rnaking 
said application for extension of time after the state court had thus 
refused to pass upon the appHcation was to préserve the rights of 
his clients to a removal of the cause when the state court should act 
upon said pétition. It is immaterial to the décision of the question 
herein whethçr such action was or was not necessary. There was no 
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wàiver, for "waiver is the intentional relinquishment of a known 
right." Shaw v. Spencer et al., loo Mass. 382, 395, 97 Am. Dec. 107, 
I Am. Rep. 115; Hoxie v. The Home Insurance Company, 32 Conn. 
21, 40, 85 Am. Dec. 240. Hère was no relinquishment, intentionar 
or otherwise, but a manifest intention to deny the right of the state 
court to proceed în the cause, and to assert the rights of défendant 
to be heard in another jurisdiction. 

We are not aware of any prirtciple upon which a party, being un- 
uble to présently assert his jurisdictional rights because of the refusai 
of a court to consider his claim, can be said to voluntarily abandon 
said rights because he may consider himself obliged, by reason of the 
action of the court, to assent to a postponement of the time when 
such jurisdictional rights mây be asserted. 

In Harkness V. Hyde, 98 U. S. 476, 25 L. Ed. 237, counSel for a de- 
fendant, who had not been properly served, appeared specially to 
move the dismissal of the action on that ground, and, failing therein, 
answered on the merits. The court treated the motion as a motion 
that the service be set aside, and held as follows : 

- "Illegallty In a proeeeding by which jurisdiction is to be obtained is In no 
case walved by the appearance of the défendant for the pùrpose of calling 
the attention of the court to such irregularlty; nor Is the' objection waived 
when, being nrged, It is overmled, and the défendant is thereby compelled 
to answer. He is not consldered as abandoning his objection because he does 
not submit to further proceedlngS'without contestation. Tt is only where he 
pleads to the merits In the flrst instance, without insisting upon the illegality, 
that the objection is deemed to be waived." 

This case bears a close analogy to the case at bar, because it gives 
effect to the motion by interpreting it in accordance with the inten- 
tion of counsel, and holds that in such a case there is no waiver except 
where the party pleads to the merits without insisting upon the il- 
legality. 

Applying that principle to thé présent case, we think the application 
for extension of time to pleâd may fairly be interpreted as intended to 
be for an extension of time to appear for the purpose of pleading to 
the jurisdiction or otherwise. 

The judgraent is aiïirmed, with costs. 



KOEWING V. WILDER. 

(Circuit Court of Appeals, Second Circuit. November 24, 1903.) 

No. 122. 

L BiLt OF Exceptions— Settlement— Time. 

The gênerai raie in the fédéral courts that a bill of exceptions must be 
presented wlthin the tenn at which the Judgment is entered does not ap- 
ply where a furtber time bas beçnt allowed by an order entered during 
the term, or where extràordlriary'clrcumstances exlst 
2. Samb— Extension op Time— Ordek. 

Where, during the term at which judgment was entered, the court en- 
tered an order dlrectlng a verdict for défendant, and allowing "such time 

\ 1. See ESxceptlons, Bill of, vol 21, Cent. Dig. § 49. 
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as counsel should want to prépare a bill of exceptions," sueh order oper- 
ated to cxtend the time for preparing a bill of exceptions to a date 
beyond the term. 

8. SaME— TiMK AliLOWKD. 

WUere an order provided ttiat such time as counsel should want to 
prépare a bill of exceptions be allowed, the order was not void for in- 
definiteness, since it should be construed as limited to six months after 
entry of judgment, within which the defeated party was entitled to sue 
ont a writ of error. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This is a motion to dismiss a writ of error, and afifîrm the judg- 
ment of the Circuit Court, Southern District of New York, on the 
ground that the bill of exceptions was not presented, allowed, signed, 
or filed within the term at which the judgment was entered. 

Herbert Noble, for the motion. 
A. C. Shenstone, opposed. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

PER CURIAM. The action was brought to recover damages for 
a breach of contract, and was tried before a jury on January 12, 1903. 
At the close of the plaintiff's case, upon motion of the defendant's 
counsel, the court made the following announcement : 

"The case Is within the spirit of the statute [of frauds], and, I think, 
within its letter. Plaintiff's Oounsel: Your honor makes that ruling? The 
Court: I think, upon the évidence as it appears, the statute of frauds is ap- 
plicable to the case. Therefore I will direct a verdict for the défendant, and 
give you such time as you want to prépare a bill of exceptions." 

Thereupon the décision of the court was recorded in the minutes 
as follows : 

"After hearing the évidence for the plaintiff, the court directs verdict for 
défendant, and allows such time as counsel should want to prépare a bill of 
exceptions." 

Thereafter the following transactions took place : On January 19, 
1903, judgment was entered for the défendant. On April 5, 1903, 
the term of court at which such judgment was entered — being the 
October jury term— expired. The April jury term began the next 
day. On May 26, 1903, the bill of exceptions was served upon the 
attorneys for défendant, and a copy left at their office. Said attor- 
neys declined to admit service of said bill. No amendments thereto 
were ofïered or proposed by the attorneys for défendant. On June 
5, 1903, the bill of exceptions was noticed for settlement before the 
judge who tried the cause. At that time the original proposed bill, 
with due proof of service thereof, and the original notice of settle- 
ment, with due proof of service, were submitted to the clerk of the 
court for transmission by mail to the trial judge. The judge re- 
turned the bill of exceptions unsigned. On June igth, writ of error 
was allowed. On June 22, 1903, the attorney for plaintifï procured 
from the trial judge an order to show cause on July i, 1903, why an 
order should not be made nunc pro tune extending the time for sign- 
ing, sealing, allowing, and filing the bill of exceptions, or why the 
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said bîll ;0f exceptions should not.be sigriedj sealed, allowed, and 
filed. On july i, 1903, the order to shèw cause was heard, both sides 
appearing. The trial judge thereupon denied plaintiff's motion for an 
ordet îiantd'prb tune, and directed that the following Statement be in- 
cludediq the billoî, exceptions: 

"The blU ôfr exceptions not having been served upon the attorneys for the 
défendant untll May 26, 1903, nor presented to the court for its allowance 
until June 5, 1903, a motion was made for an order nunc pro tune, and such 
motion was denl^, Thereupon the court ?uled ai^d decidedthat he would 
sign the bill df exceptions, conditioned upon the facts contalning the time of 
its service and présentation being recited, so that the appellate court could 
décide whetheif the court had pûwer to sign ftie' bill." 

Thereafter, and on July 14, 1903 (witliin the April term), the court 
signed allowance of the bill, and ordered it to be fi}ed. 

The gênerai rule, well settled by autliority, is that a bill of excep- 
tions must be presented within the term at which the judgment was 
entered. Muller v. Ehlers, 91 U. S. 249, 23 L. Ed. 319; Morse v. 
Anderson, 150 U., S. 156, 14 Stip. Ct. 43, 37 L,. Ed. 1037; Michigan 
Ins. Bk. V. Eldred, 143 U. S. 293, 12 Sup. Ct. 450, 36 L. Éd. 162. But 
the same authorities hold, that such rule does not apply where a fur- 
ther time has been allowed byçirder entered during the term, or 
where "very extraordinary circumstances" exist. It is common prac- 
tice to enter an order extendiffg the term for the purpose of prepar- 
ing and settling bill of exceptions, and in this circuit, which is per- 
haps more libéral in practice than some ; others (In re Chateaugay 
Ore & Iron Ce, 128 U. S. 544, 9 Sup. Ct. 150, 32 L. Ed. 508 ; Talbot 
V. Press Pub. Co. [C. C] 80 Fed. S67), an order extending the time 
for serving bill of exceptiotis, or amendments, or for settling the 
same, has always been held to be practically an order extending the 
term, as well. 

We are of the opinion that the déclaration of the judge upon grant- 
ing the motion to direct a verdict, which was thereupon, at the same 
term, embodied in the minutes, and thus became of record, was the 
fuU équivalent of an order, and operated to extend the time for pre- 
paring bill of exceptions as indicated — certainly to a date beyond the 
term. We are not impressed by the suggestion that such an order 
should be held void for indefiniteness — that it undertakes to extend 
the time for years, long after the successful htigant should be dis- 
charged from court. Manifestly the time is limited by the period 
allowed for the suing out of; a writ of error, viz., six months after 
entry of judgment ; and we know no sound reason why the trial court 
may not appropriately extend the time to prépare bill of exceptions, 
so that the writ of error and proposed bill may be served on the same 
day. The party has six months in which to décide whether or not he 
will go to the expense of appealing, and, until he has decided to ap- 
peal, he may fairly be relieved from incurring an expense which will 
be useless unless he does appeal. 

The motion to dismiss is denied. 
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PENFIELD et al. v. C. & A. POTTS & 00. 
(Circuit Court of Appeals, Sixth Circuit. November 3, 1903.) 
No. 1,179. 

1. Jddsmbnt— Res JuDrcATA— Conclusivekbss of Deoree A3 TO Pbbsons 

JoiNiNG IN Dépense. 

Where the défendants in a number of separate suits for infringement of 
tlie same patent joined in defending eacli suit, coutributlng equally to 
tbe expense, and stipulating with tlie plaintifC tliat ail évidence taken 
should be used in ail the cases, which fact was known to the plaintiff, 
ail sueh défendants are concluded by the final decree flrst rendered in 
any one of the cases as to issues which are identlcal and are to be deter- 
mined on the same évidence; and, estoppel by judgment or decree being 
mutual, the plaintifC is likewise concluded to the same estent In ail the 
cases. 

2. Same— Pleading in Bar — Bffect of Pbbvious Entby of Intbrlocutory 

Dkcreb. 

The fact that a decree which constituted an adjudication as between 
the parties to a second suit did net become final until after an inter- 
locutory decree had been entered in the second suit does not affect it as 
a bar when presented before the final decree therein. 
8. Same — Lâches. 

A party is not chargeable with lâches in presenting a prior adjudica- 
tion as a bar, where it was set up by a pétition flled before final decree, 
and within a month after the dismissal by the Suprême Court of a péti- 
tion for a writ of certiorari to review the decree so pleaded. 
4. Patents — Construction of Claims— Enlarqbment by Spécification. 

Eléments of a combination described in the spécification of a patent 
and covered by some of the daims, but not mentioned in a particular 
daim, cannot be read into such claim for the purpose of increasing the 
damages recoverable for its infringement. 
6. Same — Infringement— Profits Kbcoybrablh. 

If an infrlnging machine has a spécial value for certain classes of 
work because of a single part, which alone constitutes the infringement, 
and no machine without such élément could meet the demand for those 
to be used for that class of work, the patentée is entltled to recover the 
entire profit realized by the Infringer from the sale of machines to meet 
that spécial market, but he is not entltled to recover the entire profit 
made from the sale of the machines for other classes of work for which 
other and noninfringing machines are also adapted and salable. 
6. Same — Clat Disintbqratobs. 

The Potts patent, No. 332,393, for Improvements in clay disintegrators, 
claim 6, which covers "in a clay disintegrator the combination, with 
cyllnder, A, having a séries of longitudinal grooves, of the scraping bars, 
c, adjustably secured in sald grooves, for the purposes specified," is valid, 
but covers only the cyllnder described, with its cutting bars, when used 
in combination with any other éléments necessary to secure the disinte- 
gration of clay by the cutting or shredding function of the patented 
cyllnder; but such other éléments, although described in the spécification 
and included in other daims, cannoi be read into such claim for the pur- 
pose of affecting the question of Infringement or the damages recoverable 
therefor. Such claim also held infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 
See 109 Fed. 323. 

This is a blll to restrain infringement of letters patent No. 332,393, granted 
0. and A. Potts, July 14, 1885, and letters patent, No. 369,898, granted to same 

^ 5. Accounting by infringer of patent for profits, see note to Brickill v. 
Mayor, etc., of City of New York, 50 C. C. A. 8. 
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parties August 23, 1897. Both patents are for Improvements In clay disinte- 
grators. 

The spécifications of patent No. 322,393, so far as deemed useful to a con- 
sidération of the questions to be decided, are as follows: 

"Our Invention relates to an improved machine for flnely dividing and tem- 
pering clay. 

"The object of onr Improvement Is to dlsintegrate the clay by means of a 
revolving cylinder, which shall remove successive portions from a mass of 
clay which is automatically pressed agalnst the cylinder, as herelnafter fuUy 
described. , 

"Fig. 4 of the drawing best shows the invention, and is hère set out 




"A Is a cylinder mounted on a shaft, b, havlng sijitable bearlnga on the 
frame, B. Said cylinder Is of such length as to nearly flll the space between 
the sl^es of the frame. A séries of steel bars, ce, are fltted into longitudinal 
grooveS in the perlphery of the cylinder, where they are secured by flush 
screws at each end, or other sut table means, whereby they are adjusted so 
as to présent a sharp corner, d, Fig. 1, projecting above the surface of the 
cylinder. Opposite cylinder A a strong plate, D, is mounted on a shaft e, so 
as to swing in bearings on the frame, B. The central part, f, of said plate 
is cylindrlcal in outline, the upper portion, g, présents a straight surface, and 
the lower portion, h, présents to the cylinder a curved surface correspondlng 
to the periphery of the cylinder. Plate D is caused to oscillate In its bearings 
by means pf an eccentric wheel, I, on a shaft, j, mounted in suitable bearings 
on the frame, and connected by a yoke, k, wlth an arm, 1, secured to shaft 
e. Motion is glven to shaft b by a belt runnlng over driving pulley, m, and 
shaft j is revolved by means of friction geàring, consisting of a wheel, n, se- 
cured to a shaft, b, a wheel, o, secured to shaft j, and an Intermedlate wheel, 
p, mounted on a short shaft having bearings in a swinging adjustable frame, 
r. The opposed sides of cylinder A, and the upper and central portions of 
plate D, form, together with sheet-metal end plates, ss, which are secured to 
the frame, a trough, one side of which approaches and recèdes from the other 
at Intervais, and which has at the bottom a narrow opening, t, of constant 
width. 

"The opération of our machine Is as follows: Plate D being swung back to 
the position shown In dotted Unes, Fig. 4, the moist, untempered clay is 
thrown into the trough above mentloned. Cylinder A revolving rapldly, suc- 
cessive portions are removed from the mass of clay and carrled through the 
opening, t, by the scraping bars, c, at the same time thfe upper portion of the 
plate, D, moves slowly toward the cylinder, thus keeping the mass of clay in 
close contact with the cylinder as successive portions are removed. The 
force with which plate B Is removed toward the cylinder Is regulated by 
drawing the Intermedlate friction wheel, p, more or less closely in contact 
with the wheels n and o by means of the screw-nut, u, thus lengtliening or 
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shortening the framer, r, the purpose belng to cause enoiigh friction between 
the wheels to move plate D sufBciently to keep the clay in contact with tbe 
cylinder, and also to slip when necessary to prevent undue pressure against 
the cylinder. The flnely divided clay, after passlng through opening t, falls 
upon the lower curved portion of plate D, and from thence to the incline w. 
If the clay is qulte moist, some of it wlll adhère to the curved portion of the 
plate, and will again be brought in contact with the cylinder as the upper 
portion of the plate recèdes to receive a new supply of clay, and will thus be 
removed. 

"It is désirable at times, in disintegrating dry or nearly dry clay or other 
like substance, to feed the mass to the cylinder without great pressure. For 
this purpose we disconnect the yolte, k, and arm, 1, and throw wheel p ont 
of engagement with the wheel o. By turning wheel o by hand, plate D may 
uow be set at a suitable angle, as that shown in dotted lines, Fig. 4, or auy 
Intermediate angle between that and the position shown in full lines, so that 
the mass is fed to the cylinder by force of gravitation alone." 

The claims are as follows: 

"(1) In a clay disintegrator, a supporting frame, a cylinder arranged to re- 
volve, and a swinging plate, both mounted in said frame, and forming op- 
posite sides of a trough for the réception of clay, and nieans for swinging 
said plate alternately toward and from said cylinder, ail combined substan- 
tially as specified. 

"(2) In a clay disintegrator, a supporting frame, a cylinder arranged to re- 
volve, and having scraping bars attached to its periphery, and a swinging 
plate, both mounted In said frame, and forming opposite sides of a trougli 
for the réception of clay, and means for swinging said plate alternately 
toward and from said cylinder, ail combined substantially as specified. 

"(3) In a clay disintegrator, a supporting frame, a cylinder arranged to re- 
TOlve, and having scraping bars attached to its periphery, and an inclined 
plate, both mounted in said frame, and forming opposite sides of a trough 
for the réception of clay, ail combined substantially as specified. 

"(4) In a clay disintegrator, the combinatlon, with the revolying cylinder, 
of the swinging plate, consisting of a central cyllndrical portion, an upper 
straight portion, and a lower curved portion, ail substantially as specified. 

"(5) The combinatlon, with the supporting frame, the revolving cylinder, 
and the swinging plate, of the shaft j, eecentric i, yoke k, arm 1, and wheels 
n, o, and p, substantially as and for the purpose specified. 

"(6) In a clay disintegrator, the combinatlon, with cylinder A, having a sé- 
ries of longitudinal grooves, of the scraping bars, c, adjustably secured In 
said grooves, for the purposes specified." 

Patent No. 368,898 covered a substitution of a smooth cylinder for the 
swinging or Inclined plate of the first patent. This patent was withdrawn 
from the considération of the court before a iinal hearing, and the cause 
heard only upon an alleged infringement of claims 3 and (î. Thèse claims 
the court below held valid and infringed, and referred the cause to a master 
to report damages and profits. The master reported the net profits of de- 
fendants to be $13,964.65. Exceptions flled by both parties were overruled, 
the report confirmed, and a decree in accordance was allowed. From the de- 
cree only the défendants hâve appealed. 

E. E. Wood and Edward Wetmore, for appellants 
Charles Martindale, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge (after stating the facts as :«bove). The 
vaHdity of the sixth claim of the first Potts patent was adjudged in 
Potts V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275. In 
the opinion of that court the validity of the second Potts patent was 
doubted, though the point was not decided, Justice Brown saying: 

"It is at least open to doubt whether, in view of the first patent, there is 
any novelty in substituting a smooth faced roller for the swinging plate of 
the first patent." 
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Subséquent!}', upon newly discovered évidence, the decree sustain- 
ing the patent was set aside, and both patents held void for want of 
nôvelty. Upoti an appeal to this' court we upheld thè Sixth claim 
as valid and infringed, that being tlie onjy claim. of the first patent 
which was involved. The second Potts patent we held invalid, as 
anticipated by the first patent tô Potts. Potts v. Creager, 97 Fed. 
78, 38 ce. A. 47. 

The présent suit is upon the third and sixth claims of the patent 
thus sustained. The évidence is identical with that upon which we 
heard the second appeal in Potts y. Greager, except as to the précise 
deviçe alleged tO' be an infringeiïient. Technically, the présent ap- 
pelants niay not be concluded by our former décision, nor by that 
of the Suprême Court, because not parties or privies' in the case of 
Potts V. Creager. But a décent respect for the stability of judicial 
décision/ âïid a proper regard for the security of property in patents, 
requires that we shall not reverse our original holding in respect of 
the same patent, unless convinced of a very palpable error in law or 
fact. We are not convinced. of error in the présent case, and see no 
reason for digregarding the fuie of stare decisis. We must therefore 
affirm the>decree of the court below, so far as it held the sixth claim 
of the original Potts patent valid, leaving open only the question of 
infringement. 

Passing for the présent any question as to the scope of this claim 
and the question of its infringement, we shall first dispose of the ap- 
peal so far as the third claim is concerned: That claim was not di- 
rectly involved in the case ;of Potts v. Creager, and the only bearing 
that the opinion of either the Suprême Court or this court has upon 
that claim grows out of the fact that in the Creager Case the suit 
was also upon the claims of the second Potts patent. The Suprême 
Court, as we hâve already stated, expressed a doubt as to whether 
the mère substitution of a smooth cylinder in place of the inclined or 
swinging plate of the first patent as the member opposite the barred 
cylinder Of that patent embodied a patentable novelty, and this court, 
upon an even fuller record, expressly held that the second patent 
embodied "no patentable imjprovement over the first." Whether this 
conclusion was based upon a construction of the sixth claim which 
would entitle the patentée to the use of a smooth rôUer as the abut- 
ting member of a clay disintegrator coacting with the barred roller 
of the patent, or because a smooth roller was regarded by the court 
as the mechanical équivalent of the incHned or swinging plate of the 
first patent, or for both reasons, we need now not stop to consider. 
Neither is it important that we shall détermine the scope of the third 
claim, if, as contendéd, the claim in the casé of The Anderson Foun- 
dry & Machine Works v. Potts, 108 Fed. 379, 47 C. C. A. 409, being 
another suit on the same daim brp'Ught by the same' patentées against 
a différent infringéir, opérâtes to conclude the parties to this suit in 
so far as the sam^i question of infringement is involved in both suits. 

It is therefore proper that vsÉe shall first détermine whether the 
question adjudged in that case is identical with the question in this 
case in respect of the infringement of this claim, and whether the 
présent âppeiHahts were parties or privies to that case. After the 
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opinion of the Suprême Court holding the original patent to Potts 
validand infringed, and pending a rehearing accorded in tiie Circuit 
Court, the complainants instituted six other suits against différent 
parties, charging infringement. Among the new suits tlius started 
was the présent suit in the Circuit Court for the Northern District 
of Ohio against the présent appellants. Another of thèse suits was 
that against the Anderson Foundry & Machine Works, a corpora- 
tion of Indiana, which was sued in the Circuit Court for the District 
of Indiana (no written opinion). The défendants in thèse six suits 
agreed to make a. mutual and common défense, and that each should 
pay one-sixth of the cost of such défense. The same counsel were 
employed to défend each of the cases, and Wm. C. Vanneman, the 
superintendent of the Anderson Foundry & Machine Works and a 
stockholder in said company, was selected as the common agent of 
ail to assist counsel in the préparation of the défense. Subsequently 
a stipulation was entered in each of the six cases that évidence taken 
in any one of said causes should be, so far as relevant and compétent, 
used in each case. Now it came to pass that the suit of Potts et al. 
V. The Anderson Foundry & Machine Works was finally decided in 
the Court of Appeals for the Seventh Circuit before a final decree 
in this présent suit, though after an interlocutory decree upon the 
merits. The record in that case was identical with the record in the 
suit against the présent appellants. But in the Indiana case only 
the third claim of the Potts patent was involved. The court below 
had found that this third claim was vaHd and infringed by a clay 
drsintegrator when the incHned plate of the patent had been substi- 
tuted by a plain revolving cylinder. The Court of Appeals reversed 
the decree, and directed that the bill be dismissed upon the ground 
that the state of the art was such as to restrict this claim to such nar- 
row lines as to "make it impossible to say that the substitution of a 
plain revolving cylinder for the inclined plate is an infringement." 
The opinion of the Court of Appeals for the Seventh Circuit is re- 
ported in io8 Fed. 379, 385. 

The infringing device made and sold by the appellants is a disin- 
tegrating clay machine having two opposing rollers, one of which is 
the cyHnder of the patent, having a séries of longitudinal grooves in 
which scraping bars are adjustably secured. The other or opposing 
roller is the smooth roller common to the two roller clay-crushing 
or pulverizing machines of the old art. Thus the question in re- 
spect of the infringement of the third claim was in each of thèse two 
cases identical, and, if the appellants were privies with the Anderson 
Machine Company in such sensé that they would hâve been concluded 
by a decree determining a question litigated upon the same évidence 
in each case, it must foUow, from the mutuality of an estoppel, that 
the patentées who were plaintiffs in both cases would be also con- 
cluded, for an estoppel by judgment or decree must be mutual. The 
appellants, not having been parties of record to the Indiana case, 
can only rely upon the decree in that case by showing that they in 
fact defended that suit in their own interest, and that it was done 
openly, or otherwise that it was done with the knowledge of the 
appellees who were the opposite parties. That the appellants did join 
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with the Indiana défendant and others in the défense of that case, 
we think is made out plainly, and that itheir conduct in defending 
that case, as iwell as;the other suits ùpon the same patent, w^s well 
known to the Opposite party who were plaintifïs in that suit as well 
as in this, is not denied. The doctrine is well settled that one who 
for his own interest joins in the défense of a suit to which he is not a 
party of record is as much concluded by the judgment as if he had 
been a party thereto,provided, his , conduct in that respect was open 
and avowed or otherwise well known to the opposite party. The 
question has once before been beforethis court in Lane v. Welds, 
39 C. C. A. 528, 99 Fed. 286, wh;Çre the cases are coUected. An 
estoppel by decree exists, although the demand in the two cases is 
not the same, whenever the question upon which the recovery in 
the second case dépends has been before decided, under like condi- 
tions, between the same parties or those in privity with them. South- 
ern Pac. R. Co. V. United States, 168 U. S. i, 18 Sup. Ct. 18, 42 L. 
Ed. 355. 

We now^ come to a considération of the objections presented by 
the appeilees to this défense. First, it is said that by the delay in 
bringing forward this estoppel the appellants hâve waived any right 
to rely upon it. This défense was not presented to thè court below 
until April 9, 1902, which was more than a year after an interlocutory 
decree holding that the third claim was valid and infringed. In 
the meaqtime the case had been pending before the master upon the 
account for profits. But this delay is in part accounted for by the 
fact that the decree of the Seventh Circuit Court of Appeals re- 
versing the decree of the Indiana Circuit Court was not made the 
decree of the latter court until June, 1901, and was therefore not 
available as an estoppel when this case was heard upon the merits 
in the court below, which was in July, 1900. The fact that that de- 
cree did not become final until after the interlocutory decree in this 
case does not alïect it as a bar when presented before the final de- 
cree. David Bradley Co. v. Eagle Mfg. Co., 57 Fed. 980, 6 C. C. A. 
661. The only delay m asking a rehearing and leave to set up the 
decree of the Indiana court as an estoppel was from June, 1901, to 
April, 1902. But this is in part also accounted for by the fact that 
the complainants notified the défendants of their purpose to apply 
to the Suprême Court to review the holding of the Seventh Circuit 
Court of Appeals, upon the ground that the décision of that court was 
in conflict with the décision of the Suprême Court in Potts v. Creager, 
as well as the, décision of the Circuit Court of Appeals for the Sixth 
Circuit in the same case upon a second appeal. In accordance with 
this notice, a pétition for a writ of certiorari was fîled February 4, 
J902, and denied March 10, 1902. That the matter was not pre- 
sented by the pétition for a rehearing filed January 25, 1901 (C. C.) 
109 Fed. 323, was due to the fact that the opinion of the Seventh Cir- 
cuit Court of Appeals had not then been handed down. It is then 
said that this prior application, fqra rehearing was not actually heard 
until May 6, 1901, and that appellants then knew of the opinion 
of the Circuit Court of Appeals and used it in support of an argu- 
ment for a rehearing, though not as a bar. But while the opinion 
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was at that tîme ripe for use as a persuasive argument to induce the 
Circuit Court to reverse its own holding while it had yet control of 
the case, the decree of that court had not then ripened into an estop- 
pel such as was at that hearing admissible, even if it could hâve been 
otherwise available under a pétition vvhich made no référence to it nor 
prayed any relief bas?d upon the estoppel. This matter of estoppel 
was afterward properly presented by another pétition filed while the 
decree below was yet interlocutory, and therefore subject to the con- 
trol of the court. The complainants answered, and the défendants 
replied to the answer. Certain affidavits, stipulations, and records 
were fîled, and treated by both parties as évidence bearing upon the 
issues made by the pétition and answer, and upon the issues thus 
made up, and the évidence thus presented, without objection, the 
court below denied the relief prayed. To this exception was taken, 
and error has been assigned. The answer to this pétition did not 
deny the privity of the présent appellants with the défendant Com- 
pany in the Indiana suit, nor the knowledge of the plaintiffs in that 
case that the défendants herein had made a common défense in the 
Indiana case. 

In addition to this matter of delay in the présentation of this estop- 
pel, which has already been disposed of, the complainants alleged 
that the appellants and the other défendants to the new suits, brought 
after the décision of Potts v. Creager in the Suprême Court, had 
joined the Creagers, and in their own interest had made a common 
défense in the proceedings which were had in that case upon the 
rehearing in the Circuit Court and in the second appeal from the 
decree of that court, and were therefore concluded by ail that was 
adjudged in that case. We are not satisfied that the évidence sus- 
tains the contention in this regard. It is true that the connsel de- 
fending the Creager suit were the same employed by the défendants 
in the six new suits brought after the opinion of the Suprême Court 
in Potts v. Creager. It is also true that a stipulation was entered in 
Potts V. Creager, while pending upon the rehearing, that évidence 
taken in each of the new cases might be filed and used in that case. 
But this stipulation was of February 25, 1896. A like stipulation was 
filed that either party in the new suits might use the record in the 
case of Potts v. Creager in the Suprême Court as if the dépositions 
had been taken in such case. But the évidence shows that the de- 
fendants in the nejv suits conferred together in March, 1895, and 
agreed then to make a common défense in each of the said suits, 
and that, while there were only five of such défendants at the confér- 
ence in March, the Michigan Brick & Tile Machine Works subse- 
quently joined and contributed to the cost of each défense. The affi- 
davits of both Mr. E. E. Wood and Mr. W. C. Vanneman are very 
convincing that this agreement to make a common défense of each 
suit did not include the Creager Case. There was good reason for 
the refusai of the new défendants to put themselves in the situation 
of the Creagers, who. had at the time of the institution of the later 
suits been already badly winged, as they would be afifected by the de- 
cree and opinion of the Suprême Court to a far greater degree than 
would be the case with those only sued after that case had been 
126 F,— SI 
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thus decided. To make thèse new défendants privy to a case in the 
pli§[ht,9f pQftSfV. Creager would hâve been most incpnsiderate. The 
évidence çf, Mr. Vanneman touching the parties to the agreement 
for a common, défense is misinterpreted by counsel for appellees. 
His déposition was taken in one of the six new suits, and although 
it, along with eyéry other pièce of évidence, was stipul?ited into the 
Creager rehearing case, yet it is plain that he was referring to the 
défendants in the, new suits as "the défendants in this htigation," who 
were making a common défense, and had no référence to the Crea- 
gers,, That complainants Ijave not regarded it as haying that eiifect 
is infçfablç from the fact, that they do not seem to hâve relied upon it 
as a bar in ,this case until pressed for some answer to the estoppel 
pleaded against theni, nor.at any time in the Indiana case, which was 
not decided until long afterthe décision in Potts v.. Creager. 

But aside from this failure to show a state of faots Ayhich would 
aflfect thjé àppellants by the estoppel of a decree, it is not évident that 
anythirig adjudged in the Greager Case would operate as a bar in the 
matter O'f the infringement pf the third claim of the first Potts patent. 
That claim was not involved in that suit. Whatever the influence 
of the opinion of the Suprême Court and of this court upon the ques- 
tion of infringement of jthe claim now under discussion arises from 
the ddctrine of stare decis'is, and not that of estoppel by judgment. 
Neitherthe Suprême Coiirt, nor this court adjudged that a revolving 
smooth , cylinder was the équivalent of the vibrating plate of the 
third and other claims of the Potts patent. That case involved only 
the sixth claim of the iirst patent and certain claims of the second 
patent, The opinion of the court in respect to the gênerai scope 
of the firpt patent may hâve much influence upon a future question 
as to the troadness or narrowness of the third claim, but only the 
decree opérâtes as an estoppel, and that adjudged nothing in respect 
of the third claim of the patent. We conclude, therefore, that the 
àppellants are not afïected by any estoppel by decree in Potts v. 
Creager, but that, beinglprîvies to the case of thç. Anderson Machine 
& Foundry Works, they a,nd the appellees are concluded by the de- 
cree in that case so faras it adjudged the third claim not to be in- 
fringedby a smooth revplying roUer coacting with the barred roller 
of the third claim of the ipatent, the smooth roller not being the 
mechanical équivalent of the inclined plate of the third claim. This 
is the fulî extent of the estoppel of that decree. It follows that the 
court below should hâve opened up the decree so'as to give efïect to 
this estoppel, and that the decree, so far as it holds that the third claim 
was infringed, is modified accordingly. 

The account was taken under an interlocutory decree finding that 
the third as well as the sixth claim was infringed, and; the master's 
report riiakes no distinction between those two claims. His report 
also shows that he proceeded upon, a construction of the order of réf- 
érencé and opinion of the court below which required him to regard 
the entire profit arising from the saleof every machine made or 
sold by the défendants, as profit to be accounted for without regard 
to the question as to whether such profit was wholly due to the 
patented feature of the devicp. He also reports that this view was 
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taken of the order of référence and opinion by the counsel for the pat- 
entées, and that they introduced no proof "upon which any appor- 
tionment of profits could be made between the patented and the al- 
leged unpatented features of the infringing machine." 

In view of the conclusion we hâve reached in respect of the effect 
of the Indiana decree in estopping the complainants from alleging 
infringement of the third claim, it will be necessary to recommit the 
report for an accounting in respect of an infringement of the sixth 
claim alone, unless the contention of the patentées, now urged, is 
Sound, namely, that the sixth claim is broad enough to cover every 
feature of an organized clay disintegrator in which is found the barred 
cylinder of the patent. In this event the patentées claim that they 
would be entitled to recover the entire profit from the sale of every 
such machine, irrespective of any infringement of the third claim. 
For convenience of référence we reproduce this sixth claim: 

"In a clay disintegrator, the combination, with cylinder A, having a séries 
of longitudinal grooves, of the scraping bars, c, adjustably secured in sald 
grooves, for the purpose specified." 

The patentées do not claim in their spécifications to hâve invented 
an entirely new machine. They state, on the contrary, that they 
hâve made "a new and usefui improvement in clay disintegrators." 
The improvement which they claim is said to consist in "a revolving 
cylinder which shall remove successive portions from a mass of clay 
which is automatically pressed against the cylinder, as hereinafter 
described." Certain of the claims include particular means for hold- 
ing the clay against the disintegrator or cutting bars of the revolving 
cylinder of the patent. Thus the third claim, which is excluded from 
considération in respect to infringement by reason of the estoppel 
of the Indiana decree, is in thèse words : 

"In a clay disintegrator, a supporting frame. a cylinder arranged to revolve, 
and having scraping bars attached to Its periphery, and an incllned plate, both 
mounted in said frame, and forming opposite sides of a trough for the récep- 
tion of clay, ail combined substantially as specified." 

The sixth claim, on the other hand, omits any particular means 
for holding the clay against the shredding bars of the cylinder of 
the patent. Now, we are urged to read into this claim: the features 
of a clay disintegrator which are described in the spécifications, such 
as the frame, the inclined or swinging plate, or the équivalent of such 
plate and mechanism for operating same, so that the claim when thus 
filled in will include ail the operative parts of a clay disintegrating 
machine as éléments. We know of no authority for reading into a 
claim features which hâve been omitted, although shown in the spéc- 
ifications, and none which would justify us in sufifering such an en- 
largement of this claim for the purpose of increasing the damages 
justly recoverable for the infringement of the patented portions of the 
infringing machine. We may, beyond doubt, look to the spécifica- 
tions and drawings for the purpose of understanding the claims, or 
that we may see whether the device is usefui or operative, and some- 
times for the purpose of limiting a claim to the particular device de- 
scribed, but we may not enlarge a claim by including therein ele- 
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ments which are not cla,iined as such. In McCarty v. Leliigh Valley 
Railroad Co., i6o U. S.: no, ii6, i6 Sup. Ct. 240, 242, 40 L. Ed. 358, 
the court was urged to read into a claim certain features which were 
described in the drawings and spécifications. In dealing with this, 
Justice Brown said: 

"While thIs may be done wlth a view of showing the connection in which 
a devlee is used, and provlng that It is an operative device, we know of no 
princlple of law which would authorize us to read into a claim an élément 
which Is not présent, for the purpose of making out a case of novelty or In- 
fringement" 

In Stearns v. Russell, 85 Fed. 218, 29 C. C. A. 121, it was sought 
to read into a claim the several parts of a larger combination. The 
claim read, "in a mechanism for dipping pills, a dipping bar," etc. 
Judge Taft, speaking for this court, said : 

"To Imply, as éléments of a claim, parts not named therein. for the pur- 
pose of limlting its scope, so that it may be accorded novelty, is contrary to 
a wéll-settled rule of the patent law." 

Neither can a feature of construction or an élément covered by 
one claim be read into another in which it is not mentioned. Wilson 
V. McCormick Harvesting Mach. Co., 92 Fed. 167, 34 C. C. A. 280. 
In Canda V. Michigan Malléable Iron Co. (C. C. A.) 124 Fed. 486, the 
point was made that daim i of the patent did not describe an opera- 
tive structure, but the court, speaking by Judge Severens, said that 
"the claim cannot be broadened or be made to include things not 
therein included," "but Ho know what is included we may resort to 
the spécifications for the purpose of interpreting the claim." The 
court did accordingly examine the spécifications and drawings to see 
the other features with which the éléments of the claim were to be 
associated, and, without bringing thèse other features into the claim 
or éléments, we were enabled to interpret and understand the features 
which were included. That this claim does not include as éléments 
in a combination ail the working parts of an operative working ma- 
chine is very obvious. On the other hand, the patentées hâve not 
claim ed the "cylinder A" as a separate and distinct mechanism. It 
was taken frôm a remote art and adapted to use in a clay-disintegrat- 
ing machine, and the patent was saved because the court thought that 
this new use in a diiïerent art, prpducing in that 'art a better resuit 
than any known before, involved invention. Potts v. Creager, 155 
U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275. 

The claim is therefore for this revolving roller with its cutting 
bars when found in combination with the other operative parts of a 
clay-disintegrating machine. Clay crushing, grinding, or pulverizing 
mechanism did not begiii with Potts. Devices for dividing and tem- 
pering clay are as old a? the art of the potter or the brickmaker. 
A vast number of devices were showh in Potts v. Creager and in this 
case. Among them were two roll devices which difïer from the in- 
fringing devices solely in the fact that one of the old smooth roUs 
has been taken out and the barred diflferentially speeded roller of 
Potts substituted. The only feature of the infringing device which is 
patented is, therefore, the scrapirig roller of the patent, for the ap- 
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pellees and the public were perfectly free to use every other feature 
of the infringing machines. There is nothing in this conclusion con- 
trary to the opinion of the Suprême Court in Potts v. Creager, supra, 
or to the opinion of this court in the same case, 97 Fed. 78, 86, 38 
C. C. A. 47. Indeed, Justice Brown said, in referring to this claim, 
that "it covers only the cylinder." Referring to the same claim, 
Judge Taft, when the same case was before us, said : 

"We understand tlie Suprême Court in its décision to bave treated this as 
a combinatlon claim, or, at least, to hâve held that it was for the élément in 
the clay-disintegrating machine to be used in combination with the opposing 
and other éléments necessary to secure disintegrating of the clay by the 
methods specifled in the patent." 

And so we say now, the disintegrating cylinder is only claimed 
when used in combination with any other éléments necessary to se- 
cure the disintegration of clay by the cutting or shredding function 
of the patented cylinder. If the défendants did not so use this cylin- 
der as to avail themselves of the function claimed for it in the pat- 
ent, they hâve not infringed. If they hâve used it in a clay disinte- 
grator in such connection with any form of abutting or opposing élé- 
ment adapted to coact with the cutting bars of the patented cylinder, 
they hâve infringed. But we are not disposed to minimize the degree 
of merit in this improvement made by Potts. That there are other 
forms of machines which were reasonably adapted for the réduction 
of clays of certain kinds to a suitable condition for the further opéra- 
tions of the potter or brickmaker we hâve no doubt. But we see no 
reason to départ from the conclusion reached upon an identical rec- 
ord, where Judge Taft, for this court, said : 

"Conceding that disintegration of the clay, sufflciently complète to Introduce 
it at once into the pugging mill or the brick machine without having recourse 
to the soak pit, was accomplished before the Potts invention, we are never- 
theless of the opinion that the opération of the Potts device is so différent 
from that of the prior devices, and is so much more efficient than they are 
shown to be, that it is still entitled to the reward of a limited monopoly. 
It is difflcult at first to distlnguish between the pulverizing and crushing 
opération and that of disintegrating. In a wide sensé, 'disintegration' neces- 
sarily takes place in the opération of crushing and pulverizing. The Suprême 
Court uses the term, however, in the sensé of tearing apart, pièce by pièce, 
or shredding. In no clay machine but the Potts do we find this klnd of dis- 
integration." 

But it does not necessarily follow that, because the only part of the 
machine sold covered by this claim is the barred cylinder, the pat- 
entées' recovery of profits is to be confined to what can be made by 
the making and sale of this cylinder only. The rule was thus stated 
in Garretson v. Clark, m U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371 : 

"When a patent Is for an improvement, and not for an entirely new 
machine or contrivance, the patentée must show in what particulars his im- 
provement bas added to the usefulness of the machine or contrivance. He 
must separate its results distinctly from those of the other parts, so that the 
benefits derived from it may be distinctly seen and appreciated." 

"The patentée must," quoting from Justice Blatchford in the case 
below, "in every case give évidence tending to separate or apportion 
the défendants' profits and the patentées' damages between the pat- 
ented features and the unpatented features, and such évidence must 
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be reliable and tangible, and not conjectural or spéculative ; or he 
must show, by equailly rèliable and satisfactory évidence, that the 
profits and damages are to be calcukted on the whole machine, for 
the reason that the entire value of the whole machine, as a market- 
able article, is properly and legally âttributable to the patented fea- 
ture." To the same effect are Reed v. Lawrence (C. C.) 29 Fed. 
915, 918; Mosher v. Joyce, 51 Fed. 441, 445, 2 C. C. A. 322; Manu- 
facturing Co. v. Cowing, 105 U. S. 253, 255, 26 L,. Ed. 987; Crosby 
V. Consolidated Valve Co., 141 U. S. 454, 12 Sup. Ct. 49, 35 L. Ed. 
809. Now, it is claimed for the patentées that they come under 
the second branch of the rule as stated, for the reason that the en- 
tire marketable value of the whole infringing machine is properly 
and legally âttributable to the patented élément. There was évidence 
clearly showing that there were devices for grinding, pulverizing, and 
even disintegrating clay which were valuable and marketable for use 
in certa:in kinds of clay, or clay in certain conditions, and that the 
profit in making and selling such machines was approximately as 
great as that derived fforh the sale of the Potts machine. But if the 
machine as improved by Potts had a spécial value by reason of its 
adaptability for working tenacious clays over the machines open to 
the infringer, and the évidence should show that no other machine 
was adapted to use in such clays, and that there was therefore no 
other machine which could meet the demand for use in that spécial 
class of clays, then, as was held in some of the cases we hâve cited, 
the patentée will be ehtîtled to recover the entire profit which has 
been made by meeting that spécial market. 

The évidence before the master was not directed to any sépara- 
tion of profits between those âttributable to the patented and un- 
patented portions of the machine, nor did the master report upon 
the contention that the eqtire profit was âttributable legally to the 
improvement of the machine by the use of the patented élément of 
the sixth claim. Under the circumstances, justice would seem to re- 
quire that the account. should be recommitted, with leave to both 
parties to take additional évidence upon the question of profits. 

Certain other questions hâve been made upon the report, but, as 
thèse are not likely to prove important in the further progress of the 
case, we forego any discussion of them. 

The decree will be reversed so far as it finds infringement of any 
claim except the sixth, and so far as it aifirmed the report of the mas- 
ter as to profits. In ail other respects the decree is affirmed. The 
costs of this court will be paid by appellees. The costs below will 
abide the final decree. 
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RYDER V. SCHLIOHTER. 

(Circuit Court of Appeals, Third Circuit November 16, 1903.) 

No. 43. 

1. Patents— Infringbmbnt — Silos. 

Tlie Harder patent, No. 627,732, for Improvements in silos having a 
continuons opening from top to bottom, claim 4, wliicli covers broadly 
braces between the edges of the walls forming the opening, door sec- 
tions for closing tlie opening, and reinforcing strips for the door sec- 
tions, Is not limlted to the spécial form of braces and strips described 
and shown in the spécification and drawings, but is entitled to a reason- 
able application of the doctrine of équivalents, and as so construed is 
Infringed by the structure of the Schlichter patent, No. 653,967. 

Appeal from the Circuit Court of tlie United States for the Eastern 
District of Pennsylvania. 

In Equity. For opinion below, see I2i Fed. 98. 

S. O. Edmonds, for appellant. 

E. Hayward Fairbanks, for appellee. 

Before ACHESON and GRAY, Circuit Judges, and McPHER- 
SON, District Judge. 

J. B. McPHERSON, District Judge. This is a bill in equity to 
restrain the infringement of letters patent No. 627,732, granted June 
27, 1899, to George Harder, now deceased, whose exécuter is the 
complainant, for improvements in silos. The validity of the patent 
is not disputed, the sole question being one of infringement, and 
this is to be decided by determining the scope of the fourth claim of 
the patent. 

A silo, as is now well known — ^the art is comparatively récent — is 
a réceptacle intended to préserve and store forage in edible condi- 
tion, to be used during the winter and the spring. It has passed 
through several stages as the art has developed, and various im- 
provements hâve been devised in order to meet the difficulties that 
hâve been encountered. The following extract from the brief of ap- 
pellant's counsel explains clearly what characteristics must be found 
in a silo if it is to fulfill its purpose satisfactorily : 

"The silo Is a large tank-like structure, from fifteen to forty feet in height, 
and from eight to twenty-flve feet in diameter, intended for the réception 
and préservation of forage in an edible condition. This forage, known as 
'silage,' or 'ensilage,' is placed in the silo when fresh and green. The fer- 
mentation and settling which thereafter take place naturally impose a severe 
strain upon the silo. Added to this, for a portion of the year— from the time 
the silage Is exhausted (toward the end of the winter) until the time when 
the silo is refllled (toward the end of the summer) — the silo stands empty. 
Thèse considérations point to a fundamental requirement in the building of a 
silo, i. e., that provision must be made for the varying conditions of use and 
atmospheric changes, so that when the silo is fiUed it shall be absolutely air- 
tight, since otherwise the silage would be spoiled by ingress of air thereto. 
Another fundamental requirement of a practical silo is that ingress to the 
interlor thereof must be ready and easy, the construction being such as to 
facilitate the dally removal of silage, while Btill preservlng the contents of 
the silo in sweet and nutritious condition. 
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"In a Word, the essentials of a practicable silo are: 

"(1) It must be, for the proper préservation of the sllage, aîrtlght at ail 
tlmes when fllled, resistlng the tendency to expand under the settling, swell- 
Jng, and fetuneutatlon of the sllage, as wiell as the tendency to contract after 
a portion or ail of the sllage has been removed or under the Influence of the 
éléments. 

"(2) It must be of such construction as to provide for ready and conveni- 
ent removal of sllage therefrom, whlle stlll preservlng the remaining silage 
from spoillng because of the ingress of air to the interlor of the silo. And, 
fiDalIy, 

"(3) It must be of such simple and durable construction as to permit ready 
and convenient assemblage of the parts and érection of the whole at the 
point where It is to be utlllzed." 

The earliest silos were no more than holes in the ground. The 
stages of évolution from this primitive form to the developed struc- 
ture of the patent in suit are thus described by one of the expert 
wîtnesses: 

"First, a mère pit or excavation In the ground. 

"Second, a plt or excavation llned wlth stones. 

"Third, a pit havlng a stone linlng extending some distance above the 
ground, llned wlth cernent, and wlth a cernent bottom and wooden roof. 

"Fourth, a concrète building or plt entlrely above ground, and presumably 
roofed. 

"Fifth, a rectangular, double-walled, roofed structure entlrely above ground, 
■wlth separate door openlngs closed by removable doors and located at différ- 
ent heights In the structure. 

"Sixth, cylindrical or round silos, above ground, presumably roofed, formed 
of horizontal boârds, and elther wlthout any door openings at ail (necessitat- 
Ing the removal of the entlre bulk of material from the top) or else provided 
vcith sépâràté door openings arranged at différent heights In the vrall. 

"Seventh, round silos madè -with vertical staves, roofed, and elther having 
no doors or else wlth separate distinct doors at différent heights. 
. "Bighth, the Harder silo, made round or cylindrical, of vertical staves, 
wlth a continuous door opening, the sides of which are provided wlth rein- 
forced posts, wlth braces Connecting the posts to give the necessary strength, 
and also toaet as a ladder, and wlth separate removable doors for closing the 
vertical door opening. 

"The successive steps in the art thus show the graduai évolution of the silo 
from a mère pit in the ground to the perfected device of the patent in suit." 

The Harder silo, which thus appears to be one of the latest de- 
vices in the art, is described in the spécification as follows: 

"My invention relates to silos or tanks of that class in which a continuons 
opening is made from top to bottom, through which the contents are removed 
at intervais. It is particularly designed for tanks used for holding ensilage. 

"I hâve shown the invention as applied to a round silo composed of various 
staves and hoops made on the same gênerai principle as a barrel, except that 
the staves are straight. The vertical opening In this silo is made from top 
to bottom and practically continuous, and the opening is closed by a succes- 
sion of boards or sections of doors inserted and removable from the top 
downward llke the opening and sectlonal closing of an Icehouse. I do not 
herein daim, therefore, the vertical opening from top to bottom, nor the 
round construction of the tank or silo, nor the means for closing formed in 
sections and Inserted so as to be removable from the top downward, and ar- 
ranged to be pressed against the wall or any part of the wall in an outward 
direction, as I am aware that thèse devices and éléments are very old in the 
same or analogous structures. 

"My Invention relates particularly to the' spécial form of brace or stay- 
piece for holding the edges of the opening at the proper distance from eacb 
other to prevent collapse, and, further, in the spécial means for holding the 
sections of the door flrmly In place." 
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"Tn the <îraw!ngs, Vlg. 1 showg a gênerai form of a Bllo constnictoa wlth 
Btaves and hoops. It bas an opening from top to bottom, as shown at a, and 
is bound together by hoops, b, extending eompletely around the silo. As a 
matter of course, the edges of this opening must be braced by crosspieces in- 
serted between the edges to prevent the structure from collapsing. Thèse 
braces are made In spécial form, as I now proceed to explaln." 

The patentée then goes on to refer to the drawings, and to ex- 
plain the parts in détail, and, in order that the scope of the claims 
niay be thoroughly understood, it is désirable to quote further from 
the spécification : 

"The form sbo-wn in Fig. 3 consists of a stralght bar, c, having at each end 
a flange or bearing, d, at right angles, substantially, to the bar, c. Thèse 
bearings or flanges are adapted to bear against the end of one thickness of 
the wall of the silo, but not to overlap, so as to interfère with the door sec- 
tions. Outside of this bearing, d, Is an inelined extension, e, of the brace, 
which is fltted to bear on the outside of the silo wall, and this Is provided 
with holes, 1 and 2. 

"Referrlng now to Fig. 2, it will be observed that a easing or reinforee, f, 
is provided on each side of the opening, and fixed upon the edge of the wall, 
so as to overlap said edge, and afiford a bearing for the flange, d, and exten- 
sion, e, the first bearing against the edge of the reinforee and the second on 
the outside thereof. The brace is held by bolts, g, which pass through the 
reinforee, and through a stave, and so bind the whole together. The door is 
composed of sections, h, which may be simply cross-staves, dovetailed and 
made so as to be placed one ou the top of the other, with ends bearing on the 
outside against the reinforee, f. That part of the reinforee against which 
the ends of the pièces, h, bear is provided with rubber or other suitable llning 
to form an airtight packing. The pressure of the contents of the silo may be 
relied upon to press outwardly the pièces, h, to form an airtight joint, if con- 
stant care be used to press the materlal down in filling the silo, so as to create 
a sufficient pressure; but this constant care on the part of the workman 
cannot be relied upon, and I hâve therefore provided a metallic strip or plate, 
i, extending from top to bottom, and arrangea to overlap the edge of the stave 
at the margin of the opening on the inside. The bolts, g, pass through this 
plate, and are held in any suitable manner. Preferably the bolts are headed 
on the inside, and are provided with nuts on the outside, so that they may 
be turned up to draw the flange In closely after the pièces, h, are Inserted, 
or the bolts may be riveted or otherwise set In flxed position, the parts being 
adjusted so that the pièces, h, may be crowded down one after the other 
firmly in place, and so closely fitting as to bear tightly against the packing. 
The reinforee may be on the inside instead of the outside, as shown In Fig. 
6, in which case the brace wIU bear against the outer edge of the staves, and 
the sections, h, will bear against the inner surface of the staves, and abut 
against the edge of the reinforee. This construction I regard as équivalent. 

"In order to obviate the necessity of a separate ladder or ladders, braekets 
are fixed upon the outside of the silo, and to further strengthen the brace 
I bave provided an additional outside bar on the brace (shown at m). If the 
brace be made of cast Iron this additional bar may be cast in one pièce tbere- 
with, and if of wrought Iron it may be separate and the parts riveted together. 
Preferably I curve the bar outward slightly, as shown in Fig. 3, and propor- 
tion the métal in the parts so that the straln at the ends may be provided 
for. This construction brlngs the ladder at the point where the door sections 
are to be inserted and removed, and it Is convenient, and saves the expense 
of a separate ladder. 

"The cross pièces or sections, h, In practice are of the same materlal as the 
staves, and are simply narrow strlps of board with dovetails, the boards beIng 
set with the rlbs presented upward and the grooves downward, to preveut 
water accumulating in the grooves. They may be taken out In dlscharglng 
the silo, one by one, so that no lifting of the materlal Is requiied. It may 
then be simply raked out" 
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The foilr clainis of the patent are as follows: 

"(1) In a sI16 or tank havlng a continuons openlng from top to bottom, and 
a reiriforclng strl^ at the edges of the openlng arrangea to form an overlap, 
a packing on the Inner face of the overlapping part, a bracé havlng shoulders 
bearlng agalnst the overlapping edges, ând an extension bearing against the 
outer face of the overlapping part, in comblnatlon wlth crosspieces or door 
sections, h, ^rranged to beat at thelr ends agalnst the packing and bolts for 
holding the parts together, substantlally as descrlbed. 

"(2) In a silo or tank haylhg a continuons openlng from top to bottom, and 
a relnforclng strlp on each side arrangea to form an overlap, said overlap 
havlng a packing on its Inner face, a brace havlng shoulders arrangea to bear 
against the edges of the overlapping part, and extensions bearing upon the 
outer face of sald part. In coltiblnatlon with the sections, h, arrangea as de- 
scrlbed, and wlth a plate, 1, and sultable bolts holding the parts together. 

"(3) In a silo or tank havlng a continuons openlng from top to bottom, and 
door sections arranged acrdss the openlng, an overlapping part against whlch 
the sald sections bear, and a bracket composed of a straight bar havlng 
shoulders adapted to beàr agalnst the overlapping part, and an additional 
bearing, m, forming at the same time an additional brace, and servlng as the 
bar of a ladder, substantlally as descrlbed^ 

"(4) In a silo or tank havlng a continuons openlng from top to bottom, 
braces between the edges of the walls fonnlng the openlng, door sections for 
closlng the bpèning, and relnforclng strlps for the door sections, substantlally 
as descrlbed/' ' 

Only the fourth claim is involved in this controversy, but it is nec- 
essary to quote the others, in order to make clear the view that we 
hâve felt, constrained to take upon, this appeal. There can be no 
doubt that, if the words of this claim are to be given their ordinary 
meaning without qualification, ail the éléments of this combination 
are found in the defendant's structure. He holds a later patent, 
No. 653,967, granted July 17, 1900, and the infringing silos are built 
in accordance with thisjn ail respects save one that is not material; 
but, conceding the validity of his patent for présent purposes, it 
raises no presumption against the earlier patent, and cannot furnish 
the défendant a license to use with impunity any cpmbination de- 
scribed in the patent to Harder. Even if the later patent discloses 
invention, a question ûpon which the Patent Office had much doubt, 
as the file wrapper shows, it must be subservient to the earlier grant. 
As already stated, it cannot, we think, be successfully denied that 
the combination described in the fourth claim is used by the défend- 
ant. Indeed, we do not understand that the défendant dénies in- 
fringement, unless Harder's fourth claim is to be so restricted as to 
confine hinj to the précise structure described by his drawings and 
spécification. That the claim must be so restricted because of the 
language of the spécification was the position taken in the court be- 
low, and was accepted by the learned judge as sound, as the foUow- 
ing quotation from his opinion will show (121 Fed. 99) : 

"Thèse extracts, I thlnk, make It clear that a silo, though havlng a con- 
tinuons openlng from top to bottom, is not covered by the fourth claim, 
unless it be fumlshed wlth the braces and relnforclng strlps called for; and 
the question which at the outset Is presented, therefore, is: What, as re- 
spects thèse essentlal éléments, does the claim embrace? Does it comprehend 
flH devices which may be Inserted between the edges of the walls to prevent 
them from moving, and ail contrlvances designed to hold the door sections 
firmly in place, or should the claim be so construed as to limlt its scope to 
the braces and relnforclng strips speciflcally described and shown, notwith- 
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Standing the fact that the tiroadly Inclusive terms of the claim are not 
coupled with any words of qualification ottier than the phrase 'substantlally 
as described'? WIth référence to this question it may, In the first place, be 
remarked that the courts are not required to shut theu- eyes to matters of 
common knowledge or things in common use (King v. Gallun, 109 U. S. 101 
[3 Sup. et. 85, 27 L. Ed. 870]); and surely it may safely be said that, generically 
speating, braces for holding the edges of an opening at the desired distance 
from each other, and means for retaining doors or analogous movable parts 
in position, were commonly known and had been generally used long before 
this patent was applied for; and it is qulte évident that the patentée vyas 
not ignorant of this, for in his spécification it Is said: 'My invention relates 
particularly to the spécial form of brace or stay pièce, * » ♦ and, further, 
in the spécial means for holding the sections of the door firmly in place.' 
The drawings, it is said, show 'the invention,' not an optional or preferred 
embodiment of it; and the braces, ■which it is again said 'are made in spécial 
form,' are explained with référence excluslvely to that form which the draw- 
ings portray. So, too, as to the reinforcing strlps. The spécification states 
that certain variations in détails, vrhich are not now material, may be made 
without departlng from the invention, but there Is no suggestion whatever 
that anythlng other than the reinforcing strlps which are speclflcally de- 
scribed and delineated would be wlthin it. It has, however, been argued 
that, unless the fourth claim be broadly construed, it covers nothing which 
is not covered by the preceding claims, and I agrée that a construction in- 
Tolving such a resuit should, if possible, be avoided. But In the présent In- 
stance this considération. If applicable, cannot be accorded controlling effect. 
It is not altogether inconceivable that a superfluous claim may hâve been 
improvidently allowed, but it is qulte certain that no claim can, for any 
reason, be inclusive of anythlng more than the invention disclosed. I there- 
fore hold that the claim alleged to hâve been Infringed in this case must be 
restrlcted to a silo or tank having the spécifie braces and reinforcing strlps 
described in the spécification and shown in the drawings, and the only re- 
malning question which it is necessary to consider is whether or not those 
particular braces and strlps bave been appropriated by the défendant." 

Thus confined, it was held that the defendant's device did not in- 
fringe the patent. We are not now concerned with this conclusion, 
for we cannot help believing that too narrow a construction was 
given to the claim in controversy, and that it was entitled to a more 
libéral interprétation. It is évident that the express terms of the 
claim do not limit the patentée to a particular device, and there- 
fore the construction adopted by the court below practically rewrote 
the claim, and in effect expunged it from the patent; for to limit it 
to the one form of structure described in the spécification and shown 
in the drawings necessarily introduced into the claim such modifica- 
tions of the language used by the inventer as turned it into a sub- 
stantial, and therefore a superfluous, équivalent of the claims pre- 
ceding. Thèse three claims are concerned with the particular struc- 
ture described by the drawings and the spécification, and to confine 
the fourth claim, which is drawn broadly, to such a structure, dénies 
to the claim any effect whatever. This, we think, goes too far. It 
requires us to suppose that the inventor prepared a claim whose 
words do not mean what they say, and should be so modifîed as to 
make them a mère répétition of other claims, and that the patent 
office also knew that the words were to be read with limitations 
that are not stated, and nevertheless allowed the claim to stand. 
Harder's invention may not hâve been of primary importance, but 
he seems to hâve been among the first, if not the very first, to 
make silo-building a commercial art, and his structure is an unques- 
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tiçnabîç împrovement in several p^rticulars over ail its predecessors. 
It is entitlèd tb protection, and to a reasonable application of the 
doctrine of équivalents. We are of opinion that the claim in con- 
troversy, réad in connection with the other claims and with the spéc- 
ification, should not hâve been confined to the particular device shown 
by the drawings, Such a restriction was not required by the prior 
art, in order to save the claim from being declared invalid, and, 
except for the purpose of saving a claim, its scope should not be 
restricted beyond the fair and ordiriary meaning of the words. The 
reasons for a libéral interprétation of a patent are well known, and 
are thus stated in Winans v. Denmead, 56 U. S. 341, 14 L. Ed. 717: 

"Whlle It Is undoubtedly true that the patentée may so restrict his daim 
as to cover less than what he invented, or may limlt it to one particular form 
of machine, excludlng ail other forms, though they also embody his Invention, 
yet such an interprétation should not be put upon his claim If it can fairly 
be constirued otherwlse, and this for two reasons: (1) Because the reasonable 
presumptlon Is that, having a Just right to cover and protect his whole inven- 
tion, he intehded to do so; (2) because spécifications are to be construed liber- 
ally, In aCcbrdance wltli the design of the Constitution and the patent laws 
of the TJnïted States, to promote the progress of the useful arts, and allow 
Inventors to retain to their own use, not anythlng whlch is matter of com- 
mon right, but what they thèmselvés bave created." 

See, also, Consolidated Fastener Ço. v. Columbian Fastener Co, 
(C. C.) 79 Fed. 795, and Gaisman v. Gallert (C. C.) 105 Fed. 955. 

The decree of the Circuit Court is reversed, with costs to the ap- 
pellant, and the case is remanded, with direction to enter the usual 
decree in favor of the complainant below. 



EVANS T. NEWARK RIVET WORKS et aL 

iPrcuit Court of Appeals, Thlrd Circuit. December 1, 1903.) 

No. 10. 

L Patents— iNPRrNGKMBNT^FBBHTJLB fob XJMBRBiiLAS. 

The Evans patent, No. 410,828, for a ferrule and point nnlted by a dove- 
tailed Joint for umbrellas, canes, etc., is entltled only to a narrow con- 
struction, llmlting it to the spécifie device shown and described; and it 
is not infringed by a tubular métal umbrella stick having a tip or plug 
ewaged into itB lower end, such stick not belng the équivalent of the 
ferrule of the paténted combination. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 
For opinion below, see 121 Fed. 133. 

E. Hayward Fairbanks, foir appellant. 

Francis C. Lowthrqp, for appçllees. 

Before ACHESON, DALLAS, and GRA Y, Circuit Judges. 

ACHESON, Circuit Judge. This suit was brought for the alleged 
infringement of lettersrpattent No. 410,828, dated September 10, 1889, 
for an "improvement in ferrules for umbrellas, canes," etc., granted to 
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Samuel W. Evans, Jr., the complaihant below and appellant. The 
spécification states that the "invention consists of a ferrule having a 
point or tip connectée! with the same by means of a dovetailed joint, 
the same being formed by a neck on said point, and the métal of the 
ferrule embracing said neck." The drawings accompanying the spéc- 
ification very clearly show the subject-matter of the patent. The 
ferrule, A, is shown to be a short tube of sheet métal open at both 
ends, to the lower end of which is affixed a metalHc point or tip, B. 
After referring to the drawings, the spécifications proceed thus : 

"The ferrule is primarily a tube open at both ends, the bottom receivlng the 
point, the latter having at its upper end an inverted conical neck, C, or a 
neck that is tapering, the narrowest part thereof being below, leaving the 
shoulder, D, thereat. The point is inserted in the ferrule, the lower end of 
the latter resting against the shoulder, D, and the ferrule is then subjected 
to pressure, by rolling or otherwise, at the part circumscribing the neck, 
whereby It closes upon the neck, forming a dovetailed joint, thus firmly Con- 
necting the point with the ferrule, and producing a simple, inexpensive, and 
durable device for the purpose intended, the ferrule being nicely sustained 
on the shoulder, D, and not being liable to be withdrawn from the neck." 

The claims of the patent are as follows : 

"(1) A ferrule and point connected by a dovetailed joint, substantially as 
described. 

"(2) A ferrule, in combinatlon with a point, the latter having an inverted 
tapering neck, and the former embracing said neck, substantially as described. 

"(3) A ferrule, in combinatlon with a point, the latter having an inverted 
tapering neck and a shoulder at the narrow part thereof, the lower end of the 
ferrulfc resting against the neck, and the adjacent portion thereof bent upon 
said neck, substantially as described." 

Assuming that the improvement hère claimed is patentable, it is 
quite clear under the proofs as to the prior art, both as actually prac- 
ticed and as shown in earlier patents, that the invention is very far 
from being a primary one. Indeed, to save the patent it is neces- 
sary to limit the patentée to the précise device he has shown and de- 
scribed. This evidently was the view upon which the court below 
proceeded. The art was old, and the improverri'ent in question, at 
most, was one of mère form. We hère content ourselves with re- 
ferring to two prior patents, particularly mentioned in the opinion 
of the Circuit Court. The German patent to Mueller of i88o shows 
a cane ferrule made as a band or tube with a forged steel bottom 
formed with a groove into winch the ferrule band or tube is pressed 
in a lathe, producing "a very firm connection." The claim of that 
patent is this: "The setting in of a forged steel bottom provided 
with a groove into a cane ferrule, by pressing the ferrule band into 
the groove." Manifestly the différence between the Mueller patent 
and the patent in suit is a difiference in form, and not in principle. 
The Lusher British patent of i88o is for an improvement "in making 
ferrules for urabrellas, parasols, and walking sticks," and shows the 
ferrule combined with an iron point or tip. In one form the lower 
end of the tip is flush with the lower end of the tube, and in another 
form the ferrule has "a projecting iron end." The patentée states 
that he takes "a tube of brass or other ductile métal or alloy, the said 
tube being open at both ends" ; that he places a "taper iron tip at the 
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bottom of the tube, the snjall end of the tip being downwards," and 
that by means oi dises and pressure he gives the tube a taper figure ; 
and he then statesr "The pressure applied to the tube forces the 
meta! hear its closed ènd tightly around the conical tip, and at the 
same time forms an internai shoulder above it, so that when the 
clo'sed end of the tube is removed by turning in a lathe the tip is held 
securely in the tube." Elsewhere in the spécification we find the 
stàterrient that the tip is securely held in its place, "its descent in the 
tube being prevented by the conical figure of the tube and tip, and its 
rising in the tube being prevented by the intei'nal shoulder above the 
tip." 

In view of the prior art, the court below, we think, was quite right 
in deClaring that the patent in suit was not entitled to a libéral con- 
structÏQn, but must be restricted to the spécifie device it discloses. 
Now, that device consists of two parts, namely, a ferrule and a point, 
united by a dovetailed joint. What the patent means by a "ferrule" 
is not doubtful. Knight's Mechanical Dictionary describes a ferrule 
as "a metallic ring or sleeve on the handle of a tool or the end of a 
stick to keep the wood from splitting." The Impérial Dictionary 
defines a ferrule to be "a ring of métal put around ' a coluinn, cane, 
or other thing to strengthen it or prevent its splitting." Undoubtedly 
at the date of the complainant's patent the common understanding 
was that a ferrule for an umbrella or cane was a ring or short tube 
of métal fitted on and inclosing the lower end of the cane or umbrella 
stick. In that sensé, évidently, the term is employed in this patent. 
The spécification describes the ferrule as "primarily a tube open at 
both ends." The drawings show the finished device to be a ring 
or short tube closed at the bottom by the point or tip, but left open 
at the upper end. The completed device as exhibited by the drawings 
is a thimble-shaped appendage for a cçine or umbrella stick. The 
complainant's expert testified thus : "XQ 29. Please look at com- 
plainant's patent in suit, and state how you understand the complète 
ferrule therein shcwn is to be applied to umbrellas and canes? A. 
To be slippéd over the end." , 

Sùch being the patented device, was iftfringement by the défendants 
shown? The court below answered negatively, and we are now to 
consider whether this conclusion was right. In thejr manufacture the 
défendants employ a tubular metallic umbrella rod of suitable- length 
for the umbrella stick. In the lower end of this rod is inserted a 
metallic plug or bullet. This end of the rod is then subjected to 
the action of a swaging machine, which closes down the métal of the 
tubular rod upon the plug or bullet, and gives a slight taper to the 
end of the rod. The défendants thus dispense with a ferrule alto- 
gether. By their method of manufacture they secure, indeed, a metal- 
lic point or tip ; but, eyén assuming that the plug or bullet is united 
to the uinbrella rod by à dovetailed joint, still the finished article is 
not the structure of the patent in suit. "A ferrule" is a spécifie élé- 
ment of each of the çlàims, and this élément the court below rÏÊrhtlv 
decided is not found in the défendants' structure. 

The decree of thé Circuit Court is affirmed. 
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On Pétition for Rehearing. 
(January 18, 1904.) 

PER CURIAM. We did not overlook, but gave due considération 
to, the évidence which is again brought to our notice in connection witli 
this pétition. The "nickeled or tapered extremity" of the umbrella 
rod may be "designated" in the trade as a ferrule, but it is not a ferrule 
in the sensé in which the term is used in the Evans patent. For the 
reasons stated in our opinion, heretofore delivered, the claims must 
be restricted to the précise device described and shown in and by the 
patent. The défendants do not use that device, but one substantially 
différent. 

The pétition for a rehearing is denied. 



ST. LOUIS CORDAGE CO. T. MILLER. 

(Circuit Court of Appeals, Eighth Circuit. November 12, 1903.) 

No. 1,836. 

1. Injttrt to Servant — Négligence— Assumption ov Risk— Conthibiitort 
Négligence — Distinct Défenses. 

Assumption of risk and contributory négligence are distinct and sepa- 
rate défenses. The former rests In contract, the latter in tort 

3. Same— Assumption of Risk not Based ok Contkibdtout Négligence. 

The défense of assumption of risk is not conditioned or llmited by the 
existence of contributory négligence, and the latter is not an élément or 
attribute of It. 

Assumption of risk is alike available wliether the risk assumed Is great 
or small, whether the danger from it was Imminent and certain or remote 
and improbable, and whether or not the servant was guilty of con- 
tributory négligence in assuming the risk or in exposing hlmself to the 
danger. 
S. Same— General Doctrine. 

A servant, by enterlng or contlnuing in the employment of a master, 
without complaint, assumes the risks and dangers of the employment 
which he knows and appréciâtes and those which an ordinarlly prudent 
and careful person of his capaclty and intelligence would hâve known 
and appreclated in his situation. 

4. SaMB— ESTOPPBL. 

An employé cannot be heard to say that he did not appreclate or 
realize the danger where the defects were obvions and the dangers would 
hâve been apparent to an ordinarlly prudent person of his intelligence and 
expérience in his situation. 

5. Same— Defects and Dangers. 

A servant, by contlnuing in the employment without complaint, as- 
sumes the risks of the defects and dangers which arlse during the service, 
to the same extent that he assumes those which exlsted when he entercd 
the employment. 

6. Same— Depects Arisino from Négligence of Master. 

Among the risks and dangers which the servant assumes by enterlng 
or contlnuing in the employment without notifying his master of them, 
are those which arlse from the failure of the master to completely dis- 
charge his duty to exercise ordinary care to furnish the servant with a 
reasonably saf e place to work and reasonably saf e appllances to use. 

ni. Assumption of risk Incident to employment, see note td Chesapeake 
& O. E. Co. V. Hennessey, 38 C. O. A. 314. 
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7. Samb— Factort Act of Missouri— Epfect. 

The factory act of Mlsisouri (2. Rev. St 1899, § 6433), which requires 
gearlng and beltlng tb be guarded, does not abollsli the défense of as- 
sumptlon of risk. It does not deprive parties of their right to contract 
cbncemliig the rlsks of their avocations. 

8. Samb— Peremptory Instruction. 

Where the uncontradicted évidence discloses the fact that the def ect 
in the place or machinery was obvions, and the danger from it apparent 
to an ordinarlly prudent person of the intelligence and capacity of the 
servant, and that the servant entered upon or cohtlnued in the service 
wlthoùt complaint of it, the défense of assumption of risk Is conclusively 
established, there Is no question for a jury, and the court should instruet 
them to return a verdict for the master. 

9. Facts- Errors. 

A young woman 20 years of âge was Injured by slipplng her fingers 
into the mashing cogs of gearing in a factory where she had worked 
more than six months, and where she had been frequently called upon 
to operate, for 10 or 15 minutes at a time, the forming machine which 
she was tending when she was injured. In stopplng and starting the 
machine she moved the greasy handie of a lever from a point eight inches 
from the exposed cogs to a point flve or six Inches from them, and then 
back again. When she commenced to work at this machine the cogs 
were covered, but they had been uncoverèd for six weeks before her iu- 
Jury, she had been aware of this fact, and she had continued to operate 
the lever for 10 or 15 minutes each day during the six weeks after the 
cogs were exposed, when her htind slipped from the lever between the 
cogs, and her fingers were injured. The court refused to instruet the jury 
to return a verdict for the défendant, and charged them that the servant 
did not assume the risk of the exposed machinery unless the danger from 
it was so imminent that no ordinarily prudent person would hâve in- 
curred It. 

Eeîi: (1) The défense of assumption of risk was not conditloned by 
the imminence of the danger; and (2) the defect of the exposed gearing 
was obvlous and the danger apparent, and the court should hâve in- 
structed the jury that the servant could not recover. 

Thayer, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

On February 13, 1902, Miss Mary Miller, an employé of the St. Louis Cord- 
age Company, while operating the lever of a forming machine in its factory, 
permltted her hand to slip from the handie of the lever in the revolving and 
engaging cogs of the gearing which propelled the machine, and lost one flnger 
and a portion of another. She sued the défendant below, the Cordage Com- 
pany, for négligence in that it had not covered its gearing as required by 2 
Kev. St. Mo. 1899, § 6433, and the Company answered that the condition of 
the gearing was obvions and well known to the plalntifif, that the danger 
from It was apparent, and that she had assumed the risk of working near it 
in its exposed condition. The work of the forming machine was to make into 
rope the twine sisal ànd hemp from which that article Is manufactured. 
Thèse articles were fed into the machine by the operator. It was started 
and stopped by means of a lever wlthin her reach. When this lever was 
pulled forward to start the machine Its handie was about 8 Inches from 
the engaging cogs which Injured the plalntifC, and when it was pushed back 
to stop It the handie was about 5 or 6 inches from them. The hemp and 
sisal wére necessarily olly, and the handie of the lever was always greasy. 
Prlor to December, 1901, thè mashing cogs which injured the plaintlfC had 
been covered, but there had béen no covering upon them subséquent to that 
date. The plaintift testlfled that she did not know that It was dangerous tO' 

T 7. See Master and Servant, vol. 34, Cent. Dlg. | 545. 
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run the gearing without eovering. She was 20 years of âge, had worked in 
factories for many montlis, and had. been constantly employed in tbe factory 
of the défendant from July, 1901, until she was Injured on February 13, 1902. 
She ordinarily tended a feeding machine, but by direction of the foremau 
frequently operated this forming machine 10 or 15 minutes at a time. She 
operated it In thls way before the eovering was removed from the cogs at 
Christmas, 1901, and every worljing day after that tlme until she was in- 
jured. She knew that the cogs had been covered, that they were uncovered 
at ail times after December 25, 1901, and ail the facts which hâve been re- 
cited. But she gave no notice to her employer that the gearing was exposed, 
and made no protSst against its condition. Another young woman worked 
on another forming machine in the same room whose gearing was exposed 
in the same way during thls time. On February 13, 1902, as the plaintiflC was 
pushing the lever back to stop the machine, her hand slipped from its handle 
into the engaging cogs, which were in rapid motion, and was injured. The 
facts which hâve been stated were undisputed at the close of the trial, and 
they constitute ail the materlal facts in this case. The court declined to In- 
struct the jury to retum a verdict for the défendant, and submitted the case 
to their considération under a charge that "the law on this subject is as 
follows: Even If you flnd that the plaintifC remained in the employ of the 
défendant with full knowledge of the fact that the gearing of the machine 
by which she was Injured was not covered or guarded as required by the 
statute of Missouri which I bave just read to you, yet if the risk incurred 
by her remalning there and performing the duties assigned to her with the 
unguarded gearing was not so Imminent that persons of ordinary prudence 
under slmllar clreumstances would bave declined to incur it and would bave 
refused to perform the work so assigned to them to do, then the plaintiff, 
remalning there at work, even with full knowledge of the situation, cannot 
be held to hâve so assumed the risk of the employment, or to hâve so con- 
tributed to her own injury as to preclude a recovery in this case. If, on the 
other hand, you flnd that the risk or danger attending the performing of the 
work assigned to the plaintiff by reason of the exposed gearing in question 
was so grave and imminent that persons of ordinary prudence under slmllar 
clreumstances would hâve declined to go on with the work with the exposed 
gearing, then plaintifC, by so continuing to perform the work, must be held 
to hâve assumed ail the risk attending it, and cannot recover in this case." 

The refusai of the court to peremptorily instruct the jury to retum a ver- 
dict for the défendant, and the portion of the charge which bas been quoted, 
are assigned as errors. 

William H. Biggs and Davis Biggs, for plaintiff in error. 
M. Kinealy and W. B. Kinealy, for défendant in error. 

Before SANBORN. THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating thé case as above, deliv- 
ered the opinion of the court. 

The défendant did not plead in this case that the plaintiff was guilty 
of contributory neghgence. Its only défense was that the rapidly 
revolving cogs were seen and known by the plaintiff, that the danger 
from them was apparent, and that she assumed the risk of it. Thèse 
are the questions, therefore, which the instruction to the jury pré- 
sents : Are the risks from defective place of employment, appliances, 
and fellow servants which employés assume by entering and con- 
tinuing in the service of a master with knowledge of the situation 
and its dangers and without complaint, limited to those risks the dan- 
ger from which is so imminent that persons of ordinary prudence 
would not incur them? Or do the risks capable of assumption in 
126 F.— 32 
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this -vvay include those less sèrious chances which servants of ordinary 
prudence would and do incur ? 

The charge of the court answered the first of thèse questions in 
the affirmative, and the second in the négative. It was, in eiïect, 
that the défense of assumption of risk and the défense of contributory 
négligence were identical in effect and coterminous in extent, that 
no servant in the exercise of due care can lawfully assume the risk 
of a defective place, defective machinery, or defectiv« appliances, and 
that it is only where the danger from them is so grave that no pru- 
dent person would chance it that a servant can lawfully contract to 
take the chance of the injury which they may inflict upon him. This 
instruction, was undoubtedly inspired by the opinion of the majority 
of this court; in Southern Pac. Co. v. Yeargin, 109 Fedl 436, 442, 48 
C. C. A. 497, 503, to which the writer never assented, and the follow- 
ing authorities are now cited in support of it: Hough v. Railway 
Co., 100 U. S. 224, 225, 25 h. Ed. 612; District of Columbia v. Mc- 
Elligott, 117 U. S. 621, 631, 6 Sup. Ct. 884, 29 L. Ed. 946; Northern 
Pac. R. Co. v. Herbert, 116 U. S. 642, 655, 6 Sup. Ct. 590, 29 L. 
Ed. 755; Ooodlett v. Louisville & Nashville R. Co., 122 U. S. 391, 
411, 7 Sup. Ct. 1254, 30 h. Ed. 1230; Northern Pac. R. Co. v. Mares, 
123 U. S. 710, 712, 714, 715, 720, 8 Sup. Ct. 321, 31 L. Ed. 296; 
Kane v.: Northern Central R. Co., 128 U. S. 91, 94, 9 Sup. Ct. 16, 
32 L. Ed. 339; Snow v. Housatonic R. Co., 90 Mass. 441, 450, 85 
Am. Dec. 720; Ford v. Fitchburg R. Co., iio Mass. 240, 241, 242, 
243, 261, 14 Am. Rep. 598; Patterson v. Pittsburg, etc., R. Co., yè 
Pa. 389, 394, 18 Am. Rep. 412; Wuotilla v. Duluth Lumber Co., 37 
Minn. 153, 155, 33 N. W. 551 ; Francis v. Raiiroad Co., 127 Mo. 658, 
666, 672, 28 S. W. 842, 30 S. W. 129; O'Mellia v. Kansas City, etc., 
R. Co., 115 Mo. 205, 212, 218, 21 S. W. 503; Thorpe v. Missouri 
Pac. R. Co., 89 Mo. 650, 653, 2 S. W. 3, 58 Am. Rep. 120; Wood's 
Law of Master and Servant, § 385 ; Buswell on Law of Personal In- 
juries, § 207; Shearman & Redfield on Law of Négligence, § 211. 

There is an exception to the law of assumption pf risk as well 
established as the rule itself. It is that, where a servant makes com- 
plaint to his master of a dangerous défect in his place of work or 
in the appliances furnished him, the risk of that defect is cast upon 
the master, and the servant is relieved from it for a reaspnable time 
to enable the employer to remove it, unless the danger from the 
defect is so imminent that a person of ordinary prudence, would 
not continue in the employment after the defect is discovefed. Hough 
v. Railway Co., 100 U. S. 225, 25 h. Ed. 612. Of course, cases which 
fall under the exception are not goveriied by the rule, and the only 
défense remaining in such cases is that of contfibutory négligence. 
Laying aside the case of Southern Pac. Co. v. Yeargin, ail the cases 
above cited fall within the exception, so that the doctrine of assump- 
tion of risk was riot applicable to theni, and the only question re- 
maining in them was one of contributory négligence, excepting the 
cases of Northèfn Pac. R. Co. v. Herbert, 116 U. S. 642, 653, 6 
Sup. Ct. 590, 29 L. Ed. 755; Goodlett v. Louisville & Nashville R. 
Co., 122 U. S; 391, 411, 7 Sup. Ct. 1254, 30 L. Ed. 1230; Ford v. 
Fitchburg R. Co., iio Mass. 240-243, 261, 14 Am. Rep. 598; Wuo- 
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tilla V. Duluth Lumber Co., 37 Minn. 153, 155, 33 N. W. 551 ; and 
O'MelIia v. Kansas City, etc., R. Co., 115 Mo. 205, 212, 218, 21 S. 
W. 503 ; and in none of thèse cases, except O'MelIia v. Kansas City, 
etc., R. Co., 115 Mo. 205, 21 S. W. 503, and Wuotilla v. Duluth 
Lumber Ce, 37 Minn. 153, 155, 33 N. W. 551, was the défense of 
assumption of risk insisted upon and discussed. The défense ap- 
pHed, considered, and determined in each of them was contributory 
négligence, and the distinction between the two défenses was not 
argued, considered, or determined. The opinions in thèse cases are 
not, therefore, determinative of the issue. In the opinions of the 
courts in O'MelIia v. Kansas City, etc., R. Co., 115 Mo. 205, 212, 
218, 21 S. W. 503, Wuotilla V. Duluth Lumber Co., 37 Minn. 153, 
I55> 33 N. W. 551, and Thorpe v. Missouri Pac. R. Co., 89 Mo. 650, 
653, 2 S. W. 3, 58 Am. Rep. 120, and in some of the text-books cited 
the two défenses of assumption of risk and contributory négligence 
are confused or treated as interchangeable, and it is either assumed 
or stated that a servant can assume no risk the danger of which is 
not so imminent that no prudent person would continue in the em- 
ployment and take the risk of the injury likely to resuit from it. 
But in other and later décisions the Suprême Courts of Minnesota 
and Missouri hâve clearly disregarded the theory that assumption 
of risk and contributory négligence are identical, and hâve expressly 
declared that by entering and continuing in the service an employé 
assumes not only such risks as are ordinarily incident to the em- 
ployment, but also such extraordinary risks as become apparent to 
the employé by ordinary observation, or bave been discovered and 
incurred without complaint, whether the danger from them was so 
imminent that no prudent person would incur it or not. Smith v. 
Railroad Co., 42 Minn. 87, 43 N. W. 968; Berger v. Railway Co., 
39 Minn. 78, 38 N. W. 814 ; Devitt v. Railroad Co., 50 Mo. 302, 305 ; 
Epperson v. Postal Tel. Co., 155 Mo. 346, 372, 50 S. W. 795, 55 S. 
W. 1050; Roberts v. Missouri & Kansas Tel. Co., 166 Mo. 370, 
379, 66 S. W. 155; Steinhauser v. Spraul, 127 Mo. 541, 562, 28 S. 
W. 620, 30 S. W. 102, 27 L. R. A. 441 ; Fleming v. St. Paul & Du- 
luth R. Co., 27 Minn. m, 114, 6 N. W. 448; Clark v. St. Paul & 
Sioux City R. Co., 28 Minn. 128, 9 N. W. 581 ; Greene v. Minneapo- 
lis & St. Louis R. Co., 31 Minn. 248, 17 N. W. 378, 47 Am. Rep. 
785 ; Wilson v. Railway Co., 37 Minn. 326, 33 N. W. 908, S Am. St. 
Rep. 851. 

It is said that if, by entering or continuing in the service, an em- 
ployé may assume the risk of a defect which arises from the viola- 
tion of the duty of the master to exercise ordinary care to provide 
a reasonably safe place or reasonably safe appliances, the master 
may be in large part relieved from the discharge of this duty, and 
may be led to furnish more defective places and appliances than he 
otherwise would do, and that for this reason the doctrine of as- 
sumption of risk ought not to be permitted to apply in cases in 
which the dangçr is not so imminent that prudent persons would not 
incur it. The answer to this contention is: (i) That the servant 
is constantly at liberty to accept or reject the employment, and may 
do so at any time in case the wages do not in his opinion compen- 
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sate liim for the hazards as well as the work of his avocation; that 
he ought in the first instance to assume the known or obvious risks 
of the employment, because his constant use of the place and ap- 
pliances necessarily makes him more famihar with them than in 
the nature of things his master or inspector can ordinarily be; and 
(2) that by a simple complaint to his employer he may relieve him- 
self from the assumption of the risk for a reasonable time to enable 
the màster to remove the defect. But a discussion hère of the ques- 
tion what the rule of law upon this sUbject ought to be will prove 
fruitless if that rule is already established by controUing authority, 
and the question whether or not it has become thus settled will, there< 
fore, first be considered. Is it the law of assumption of risk de- 
clared or sustained by the décisions of the Suprême Court which 
are controlling hère, that the risks which may be lawfully assumed 
are those only from which the danger is so imminent that no pru- 
dent person would incur it? Is it the law generally adopted by the 
fédéral courts, and usually applied by the courts of the states ? If it 
is, many courts hâve misconceived this rule, and the books are fuU of 
long lines of erroneous décisions upon this subject. 

The danger from the négligence of fellow servants is not so immi- 
nent that persons of ordinary care and prudence will not and do not 
incur it, and yet the Suprême Court and the courts of America and 
England generally agrée that, in the absence of statutory provisions 
to the contrary, an employé who, with others, enters the service of 
a common master, assuhies the risk of their negUgence. Railroad 
Co. v. Baugh, 149 U. S. 368, 13 Sup.; Ct. 914, 37 L. Ed. 772. The 
danger from unblocked frogs upon a railroad is not so imminent that 
employés of ordinary care and prudence would not and do not en- 
gage and continué to operate trains over them, and yet the Suprême 
Court and other courts hdld that such servants assume the risk of 
the injuries which they may entail. Southern Pac. Co. v. Seley, 152 
U. S. 145, 155, 14 Sup. Ct. 530, 38 L. Ed. 391 ; Appel v. Buffalo, etc., 
R. Co., III N. Y. 550, 19 N. E. 93; Gillin V. Railroad Co., 93 Me. 
80, 86, 44 Atl. 361 ; Wood v. Locke, 147 Mass. 604, 18 N. E. 578; 
Mayes, Adm'r, v. Chicago, R. I. & P. Ry. Co., 63 lowa, 563, 14 N. 
W. 340, 19 N. W. 680. The danger of injury from Ipw bridges on 
railroads is not so grave that servants of ordinary prudence and care 
would not and do not engage and continue to operate railroads 
through them, and yet they assume the risk of the injuries which re- 
suit from thèse bridges. Myers v. Chicago, St. P., M. & O. Ry. 
Co., 95 Fed. 406, 407, 37 C. C. A. 137, 138; Brossman v. Railroad 
Co., 113 Pa. 490, 6 Atl. 226, 57 Am. Rep. 479; Smith v. Railroad Co., 
42 Minn. 87, 43 N. W. 9^8 ; Devitt v, Railroad Co., 50 Mo. 302, 305.. 
The danger of injury from working on the greasy floor of a. packing 
house, or from dépressions in cément fïoors, is not so grave that per- 
sons of ordinary prudence would hot^and do not engage and con- 
tinue to work upon them, ârid nevertheless the risk of such injuries 
is assumed by. the, servants who engage in the employriients; Cudahy 
Packing Co. v. Marçan, 45 C. C. A. 515, 517, 106 Fed. 645, 647; 
Kleinest v. Kunhardt, 160 Mass. 230, 35 N. E- 458 ; Hoard, v. Black- 
stone Mfg-. Co., 177 Mass. 69, 71, 58 N. E. 180. The danger of in- 
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jury from tending the revolving knives of a relishing machine (Bohn 
Mfg. Co. V. Erickson, 5 C. C. A. 341, 343, 55 Fed. 943, 945), from 
swinging a loaded trunk from one car to another by means of a strap 
attached to it (Gowen v. Harley, 6 C. C. A. 190, 197, 56 Fed. 973, 
980), from loading marble slabs upon tlîeir edges upon a wagon and 
drawing the wagon along the street (Motey v. Pickle Marble & Gran- 
ité Ce, 74 Fed. 155, 158, 20 C. C. A. 366, 369), from using a plugged 
iron gas pipe, rather than a wooden bar, to tamp dynamite into drilled 
holes (King v. Morgan, 48 C. C. A. 507, 511, log Fed. 446, 450), 
were not so imminent that prudent servants familiar with the duties 
of thèse varions avocations would not and did not engage and con- 
tinue to use the defective articles, and yet this court has held în ail 
thèse cases that thèse servants assumed the risks of the injuries which 
resulted from them. Ail thèse décisions are inconsistent with the 
theory submitted to the jury in this case for their guidance, and ex- 
pressed in the opinion of the majority of this court in Southern 
Pac. Co. V. Yeargin, and the décision in King v. Morgan was ren- 
dered subséquent to that in the Yeargin Case, so that the later opin- 
ion, as well as the earlier opinions of this court, are not in accord with 
the charge given to the jury by the court below. Are ail thèse dé- 
cisions wrong? 

The doctrine of assumption of risk is placed by the authorities 
and sustained upon two grounds. That doctrine is that, while it îs 
the duty of the master to exercise ordinary care to provide a reason- 
ably safe place for the servant to work and reasonably safe appliances 
for him to use, and while, unless he knows or by the exercise of rea- 
sonable care would hâve known that this duty has not been dis- 
charged by the master, he may assume that it has been, and may 
recover for any injury resulting from the failure to discharge it, yet 
he assumes ail the ordinary risks and dangers incident to the em- 
ployment upon which he enters and in which he continues, including 
those resulting from the négligence of his master which are known 
to him, or which would hâve been known to a person of ordinary 
prudence and care in his situation by the exercise of ordinary dili- 
gence. The first ground upon which this rule of law rests is the 
maxim, Volenti non fit injuria. A servant is not compelled to be- 
gin or continue to work for his master. Ordinarily, he does not 
work for him under a contract for a stated time. He is at liberty to 
retire from his employment, and his master is free to discharge him, 
at any time. The latter constantly offers him day by day his wages, 
his place to work, and the appliances which he is to use. The former 
day by day voluntarily accepts them. By the continuing acceptance_ 
of the work and the wages he voluntarily accepts and assumes the' 
risk of the defects and dangers which a person of ordinary prudence 
in his place would hâve known. No one can justly be held liable 
to another for an injury resulting from a risk which the latter know^ 
ingly and willingly consented to incur. Fitzgerald v. Connecticut 
River Paper Co., 155 Mass. 155, 161, 29 N. E. 464, 31 Am. St. Rep. 
537; Leary v. Boston & Albany Railroad, 139 Mass. 580, 2 N. E. 
115, 52 Am. Rep. 733; Buzzell v. Laconia Mfg. Co., 48 Me. 113, y-j 
Am. Dec. 212; Mundle v. Mfg. Co., 86 Me. 400, 407, 30 Atl. 16. 
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The second ground upon which assumption of risk is based is thaf 
every servant who enters or continues in the employment qf a master 
without Complaint thereby either expressly or impliedly agrées with 
him to assume the risks and dangers incident to the employment 
which a persôn of ordinary prudence in his situation would hâve 
known by the exercise of ordinary diligence and care, and to hold 
his master free from liability therefor. Thus a master employs a 
servant to tear down or repair a building that is obviously in danger 
of falling upon the workman. The latter perceives the dangerous 
character of the place, and agrées upon the wages he will accept le 
perform it. The building falls upon, and injures him. He cannot 
recover of his employer, because he willingly assumed the risk. An- 
other employs a servant to feed crude rubber between revolving 
rollers, and in pushing the material through the rollers his hand is 
caught and crushed. He cannot recover for his injury, because he 
voluntarily assumed the risk which the rollers and their use entailed. 
Sullivan v. Simplex Electrica] Co., 178 Mass. 35, 39, 59 N. E. 645. 
A third employs a servant to paint hatchets under a rack upon which 
they are placed to dry. During his employment this rack which' 
safely held the hatchets is removed, and a new one is substituted for 
it which is dangerous because the jar sometimes dislodges the hatchets 
and causes them to fall upon the workman below. Nevertheless the 
servant continues to paint beneath them. A hatchet falls upon and 
injures him. He cannot recover of his master for the injury, be- 
cause he has voluntarily assumed the risk ; and this is none the less 
true, says Mr. Justice Holmes, that fear of loss of his place induced 
him to stay. Lamson v. American Axe & Tool Co., 177 Mass. 144, 
145, 58 N. E. 585, 83 Am. St. Rep. 267. In the first case the danger 
may hâve been so imminent that a person of ordinary prudence would 
not hâve entered upon or continued in the employment. But in the 
two other cases it certainly was not of that character. , The truth is 
that, while assumption of risk and contributory négligence both ap- 
ply to prevent a recovery in cases in which the servant has knowingly 
and willingly exposed himself to dangers too imminent for prudent 
persons to incur, they are neither identical in eflfect or coïncident in 
extent, and the latter has no application and constitutes no défense 
in that great majority of cases in which assumption of risk is an 
impregnable bar to a recovery where prudent persons assume the 
obvions dangers of their employments which are neither imminent 
nor great. Assumption of risk is the voluntary contract of an ordi- 
narily prudent servant to take the chances of the known or obvions 
dangers of his employment and to relieve his master of liability 
therefor. Contributory négligence is the causal action or omission 
of the servant without ordinary eare of conséquences. The one rests 
in contiract, the other in tort. Contributory négligence is no élé- 
ment or attribute of assumption of risk. The latter does not prevail 
because the servant was or was not négligent in making his con- 
tract and in exposing himself to the defect and danger which injured 
him, but because he voluntarily agreed to take the risk of them. No 
right of action in hîs favor in'such a case can arise against the mas- 
ter, because the latter violâtes no duty in failing to protect the serv- 
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ant against risks and dangers which the latter has voluntarily agreed 
to assume and to hold the former harmless from. 

Tbis clear distinction between assumption of risk and contributory 
négligence has been repeatedly announced and constantly maintained 
in the fédéral courts and in most of the courts of the states. The 
law upon this subject which controls this case and ail cases of this 
character in the fédéral courts is stated in Washington, etc., R. Ce. 
V. McDade, 135 U. S. 554, 570, 10 Sup. Ct. 1044, 34 L. Ed. 235, in 
the quotation which follows, and, so far as our investigation has ex- 
tended, the rules of law thus announced hâve never been disregarded' 
or modified by that court in any subséquent décision: 

"Neither individuals nor corporations are bound, as employers, to insure 
the absolute safety of the machinery or mechanical appllances which they 
provide for the use of their employés. Nor are they bound to supply the best 
and safest or newest of those appliances, for the purpose of securing the 
safety of those who are thus employed. They are, however, bound to use ail 
reasonable care and prudence for the safety of those in their service, by pro- 
viding them with machinery reasonably safe and suitable for the use of the 
latter. If the employer or master fails in this duty of précaution and care, 
he is responsible for any injury which may happen through a defect of ma- 
chinery which was, or ought to hâve been, known to him, and was unknown 
to the employé or servant. But if the employé knew of the defect in the 
machinery from which the injury happened, and yet remained in the service 
and continued to use the machinery wlthout giving any notice thereof to the 
employer, he must be deemed to hâve assumed the rislî of ail danger reason- 
ably to be apprehended from such use, and is entitled to no recovery. And 
further, if the employé himself has been wanting in such reasonable care and 
prudence as would bave prevented the happening of the accident, he is guilty 
of contributory négligence, and the employer is thereby absolved from re- 
sponslbility for the injury, although it was occasioned by the defect of the 
machinery, through the négligence of the employer." 

Hère the two défenses of assumption of risk and contributory nég- 
ligence are separately stated, and the first failed because the servant 
"did not know that the belt in which he was caught had been recently 
and perhaps imperfectly repaired," and "was wholly unavifare of the 
danger attendant upon putting on the belt by hand," while the dé- 
fense of contributory négligence failed because the défendant failed 
to satisfy the jury that the servant was not exercising ordinary care 
in placing the belt upon the pulley. 

In Union Pacific Ry. Co. v. O'Brien, 161 U. S. 451, 454, 456, 16 
Sup. Ct. 618, 40 L. Ed. 766, the Suprême Court sustained a refusai 
to submit an instruction to the jury upon the express ground that it 
confused thèse two distinct défenses, assumption of risk and con- 
tributory négligence. Its words were: 

"The second instruction was properly refused because it confused two dis- 
tinct propositions, that relating to the risks assumed by an employé in en- 
tering a given service, and that relating to the amount of vigilance that 
should be exercised under given cireumstances." 

In Choctaw, Oklahoma & Gulf Railroad Co. v. McDade, 24 Sup. 

Ct. 24, 48 L. Ed. , a case in which the opinion was filed November 

2, 1903, the Suprême Court says: 

"The question of assumption of risk is quite apart from that of contribu- 
tory négligence. The servant has the right to assume that the master has 
used due diligence to provide suitable appliances in the opération of his busi- 
ness, and he does not assume the risk of the employer's négligence in per- 
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formlng suçh dutles, The employé is not obligea to pass Judgment upon the 
employer's methods bf transactlng hls business, but may assume that reason- 
able care wlU be used in furnlshing the appliances necessary for Its opéra- 
tion. The rule Is subject to the exception that where a defect is known to 
the employé, or Is so patent as to be readily observed by hlm, he cannot con- 
tinue to use the defectlve apparatus In the face of knowledge and without 
objection, without assuming the hazard Incident to such a situation. In 
other words, if hé knows of a defect, or it is so plainly observable that he 
may be presumed to know of it, and continues In the master's employ with- 
out objection, he is taken to hâve made his élection to continue in the employ 
of the master notwithstanding the defect, and In such case cannot recover," 

In Peirce v. Clavin, 82 Fed. 550, 553, 27 C, C. A. 227, 230, the Cir- 
cuit Court of Appeals of the Seventh Circuit, in an opinion delivered 
by Judge Jenkins, said: 

"The court below ignored whôlly the doctrine of assumption of risk, and 
refused the instructions requested in that behalf, erroneously supposing that 
absolute knowledge of the defect which existed during the entire time of his 
service could not, un^er any clrcûmstanees, amount to an assumption of rlsk, 
but merely cast upon hlm greater care tn the use, or In avolding danger from 
the defective appliance. This Is manifest error, for which we think the judg- 
ment must be reversed. The doctrine of assumption of risk Is not to be con- 
founded wlth the doctrine of contrlbutory négligence; for, where the former 
doctrine is applicable, the servant may exercise the greatest care, and yet be 
precluded fromrecovery for an injury In the performance of his service, be- 
cause the risk was assumed. Miner v. Railroad Co., 153 Mass. 398, 26 N. E. 
994." 

To the same efifect is the opinion of the Circuit Court of Appeals 
of the Sixth Circuit în Narramore v. Cleveland, etc., Ry. Ce, 96 
Fed. 298, 301, 304, 305, 37 C. C. A. 499, SOI, 504, 505, where Judge 
Taft, delivering the opinion of that court, said : 

"Assumption of risk Is a term of the contract of employment, express or 
Implied from the clrcûmstanees of the employment, by which the servant 
agrées that dangers of injury obvlously Incident to the discharge of the 
servant'B duty shall be at the servants risk. In such cases the acquiescence 
of the servant In the conduct of the master does not defeat a right of action 
on the ground that the servant causes or contrlbutes to cause the injury to 
hlmself, but the correct statement Is that no right of action arises in favor 
of the servant at ail, for, under the terms of the employment, the master 
violâtes no légal duty to the servant In falllng to protect him from dangers 
the risk of which he agreed expressly or Implledly to assume. The master is 
not, therefore, guilty of actionable négligence towards the servant." Pages 
501, 502, 37 C. 0. A., and page 301, 96 Fed. 

After discussing various cases in which servants had entered or 
continued in the employment of their masters after discovering de- 
fects in machinery, he said : 

"Assumption of risk Is In such cases the acquiescence of an ordinarily pru- 
dent man In a known danger, the risk of which he assumes by contract. Con- 
trlbutory négligence in such cases Is that action or nonaction in disregard of 
Personal safety by one who, treating the known danger as a condition, acts 
with respect to it without due care of Its conséquences." Page 504, 37 0. C. 
A., and page 304, 96 Fed. 

And again: 

"Assumption of risk and contrlbutory négligence approximate where the 
danger Is so obvious and Imminent that no ordinarily prudent man would 
assume the risk of Injury therefrom. But where the danger, though présent 
and appreclated, is one which many men are In the habit of assuming, and 
which prudent men who must eam a living are wllllng to assume for extra- 
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compensation, one who assumes the risk cannot be said to be guilty of con- 
tributory négligence if, having in vlew the risk of danger assumed, he uses 
care reasonably commensurate with the risk to avoid injurious conséquences. 
One who does not use such care, and who, by reason thereof, sufifers injury, 
is guilty of contributory négligence, and cannot recover, because he, and not 
the master, causes the Injury, or because they jointly cause it." Page 505, 
37 C. C. A., and page 304, 96 Fed. 

In Miner v. Railroad Co., 153 Mass. 398, 402, 26 N. E. 994, the 
Suprême Judicial Court of that commonwealth held that where the 
plaintiff was guilty of no contributory négligence he might be barred 
from recovery by assump'tion of the risk. It said: 

"Independently of any relation of master and servant, there may be a vol- 
untary assumption of the risk of a known danger, which will debar one from 
recoverlng compensation in case of injury to person or property therefrom, 
even though he was in the exercise of due care. In other words, it may be 
consistent with due care to Incur a known danger voluntarily and deliber- 
ately; and thls may be so when the danger arises from the known or appre- 
hended neglect or carelessness of others." 

In Hesse v. Railroad Co., 58 Ohio St. 167, 169, 50 N. E. 354, 355, 
the Suprême Court of that state said : 

"Acquiescence with knowledge is not synonymous with contributory négli- 
gence. One having full knowledge of defects in machinery with which he is 
employed may yet use the utmost care to avert the dangers which they 
threaten." 

The unavoidable logical déduction from the principles and déci- 
sions to which we hâve adverted is that assumption of risk and con- 
tributory négligence are distinct and independent défenses, that the 
former rests in contract and upon the maxim, Volenti non fît in- 
juria, and is not conditioned or limited by the probability or improb- 
ability, the imminence or the remoteness, of the danger from the 
risk assumed, or by the existence or by the absence of contributory 
or other négligence on the part of the party who undertakes to as- 
sume the risk, while contributory négligence is founded upon an ab- 
sence of ordinary care which causes or contributes to the injury which 
is the basis of the suit. This conclusion is fortified by the number- 
less décisions in which the défense of assumption of risk lias been 
sustained in which the plaintifïs were not guilty of contributory nég- 
ligence, cases in which prudent persons in the exercise of ordinary 
care would hâve assumed and ordinarily did assume the very risks 
which were the subjects of the actions. Kohn v. McNulta, 147 U. 
S. 238, 241, 13 Sup. Ct. 298, 37 L. Ed. 150; Railroad Co. v. Baugh, 
149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772; Tuttle v. Détroit & 
Milwaukee Ry. Co., 122 U. S. 189, 194, 7 Sup. Ct. 1166, 30 L. Ed. 
II 14; Gibson v. Erie Ry. Co., 63 N. Y. 449,. 20 Am. Rep. 552; 
Sweeney v. Envelope Co., loi N. Y. 520, S N. È. 358, 54 Am. Rep. 
722; Buckley v. Mfg. Co., 113 N. Y. 540, 21 N. E. 717; Engine 
Works v. Randall, 100 Ind. 293, 50 Am. Rep. 798 ; Berger v. Rail- 
way Co., 39 Minn. 78, 38 N. W. 814; Southern Pac. Co. v. Seley, 
152 U. S. 145, 155, 14 Sup. Ct. 530, 38 L. Ed. 391 ; Appel v. Bufifalo, 
etc., R. Co., III N. Y. 550, 19 N. E. 93; Gilhn v. Railroad Ce, 93 
Me. 80, 86, 44 Atl. 361 ; Wood v. Locke, 147 Mass. 604, 18 N. E. 
578; Mayes, Adm'r, v. Chicago, R. I. & P. Ry. Co., 6^ lowa, 563, 
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14 N. W. 340j,J9 N. W. 680; Myers v, Chicago, St. P., M. & O. 
Ry. Co., 95 Féd. 406^ 407, 37 C. C. A. 137, 138; Brossman v. Rail- 
road Co., 113 Pa. 496, 6 Atl. 226, 57 Am. Rep. 479; Smith v. Rail- 
road Co., 42 Minn. 87, 43 N. W. 968; Devitt v. Railroad Co., 50 Mo. 
302, 305; Cudahy Packing Co. v. Marcan, 45 C. C. A. 515, 517, 106 
Fed. 645, 647; Kleinest v. Kunhardt, 160 Mass. 230, 35 N. E. 458; 
Hoard v. Blackstone Mfg. Co., 177 Mass. 69, 71, 58 N. E. 1.80; Bohn 
Mfg. Go. V. Erickson, 5, C. C. A. 341. 343. 55 Fed. 943, 945 ; Gowen 
V. Harley, 6 C. C. A. 190, 197, 56 Fed. 973, 980; Motey v..Pickle 
Marble & Granité Co., 74 Fed. 155, 158, 20 C. C. A. 366, 369; King 
V. Morgan, 48 C. C. A. 507, 511, 109 Fed. 446, 450; Smith v. Rail- 
road Co., 42 Minn. 87, 43 N. W. 968; Fisk v. Railroad Ce, 15S 
Mass. 238, 33 N. É. 510; Glover v. Boit Co., 153 Mo. 327, 55 S. 
W. 88; Gibbons V. Navigation Co., 175 Mass. 212, 55 N. E. 987; 
Higgins Carpet Co. v. O'^Ceefe, 79 Fed; 900, 25 C. C. A. 220; Ep- 
person v. Postal Tel. Câble Co., 155 Mo. 346, 358, 373, 378, 50 S. 
W. 795, 55 S. W. 1050; Roberts v. Missouri & Kansas Tel. Co., 
166 Mo. 370, 379, 66 S. W. 15s; Steinhauser v. Spraul, 127 Mo. 
541, 28 S. W. 620, 30 S. W. 102, 27 L. R. A. 441 ; Campbell v. Dear- 
born, 17s Mass. 183, 185, 55 N. E. 1042; Barry v. New York Bis- 
cuit Co., 177 Mass. 449, 452, 59 N. E. 75; American Dredging Co. 
V. Walls, 84 Fed. 428, 28 C. C. A. 441 ; Hunt v. Kile, 98 Fed. 49, 53, 
38 C. C. A. 641, 645; Ford v. Mount Tom Sulphide Pulp Co., 172 
Mass. 544, 546, 52 N. E. 1065, 48 L. R. A. 96; Sullivan v. Simplex 
Electrîcâl Co., 178 Mass. 35, 39, 59 N. E. 645; Demers v. Marshall, 
178 Mass. 9, 12, 59 N. E. 454; Whalen v. Whitcomb, 178 Mass. 
33. 34. 59 N. E. 666; Hall v. Wakefield, etc., Street Ry. Co., 178 
Mass. 98, 59 N. E. 668. Nor is the distinction between assumption 
of risk aria contributory négligence less marked, nor is the former 
défense less applicable in cases of defects and dangers which arise 
during the continuance of the employment than in those involving 
defects which exist when the employé enters upon the service. The 
suggestion that in the former class of cases there is no considération 
for the contract of assumption because the wages are not increased 
with the hazards is not persuasive. The answer to it is: (i) The 
doctrine of assumption of risk is founded on the maxini, Volenti 
non fit injuria, as well as upon the express or implied contract arising 
from the employment, and continuance in the employment after new 
defects and dangers become obvious is conclusive évidence of a will- 
ing assumption of the risk which they entail ; and (2) since, in ordi- 
nary employments, contracts for times certain do not exist, and 
eitber party is at liberty to terminate the service at any time, there 
is in fact a constantly recurring daily offer and daily acceptance of 
the risks of the known or obvious dangers and defects of the place 
and of the appliances, and of the wages tendered to induce an as- 
sumption of the work and the hazards. The reason which underlies 
the entire rule is that the servant who is constantly working in the 
place provided for him and daily using the tools and appliances fur- 
nished to him is more likely to know and to appreciate the dangers 
from defects in them than the master or his inspecter, who, in the 
very nature of things, cannot see and know them so frequently and 
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intimately as the employé who constantly uses îhem. This was 
the reason which induced the application of this rule to defects and 
dangers existing when servants enter upon their engagements, and 
when, in the nature of things, they are far less familiar with the de- 
fects and dangers incident to their avocations than they subse- 
quently become after they hâve been long in the service. The rea- 
son of the rule appHes with much greater force to dangers which 
arise and become known or are obvious to servants during their em- 
ployment, because they hâve then become more familiar with their 
place and their appliances, and hâve earlier and better means of 
knowledge, and generally a better knowledge of changes in them, 
and of the efifect and dangers of such changes, than they had of the 
dangers and defects incident to the original employment, and than 
their master or his inspectors can possibly obtain. Hence the rule 
declared by the Suprême Court in Washington, etc., Railroad Co. 
v. McDade, 13s U. S. 554, 57°, 10 Sup. Ct. 1044, 34 L. Ed. 235, 
that if an injury is inflicted upon an employé on account of a defect 
and danger which arose during his employment, yet "if the employé 
knew of the defect in the machinery from which the injury happened, 
and yet remained in the service and continued to use the machinery 
without giving any notice thereof to the employer, he must be deemed 
to hâve assumed the risk of ail danger reasonably to be apprehended 
from such use, and is entitled to no recovery." Cases farther illus- 
trating this rule are Steinhauser v. Spraul, 127 Mo. 541, 545, 562- 
564, 28 S. W. 620, 30 S. W. 102, 27 L. R. A. 441, where a servant 
was held to hâve assumed the risk of a more dangerous ladder, which, 
during her employment, had been substituted for one that she had 
formerly used; Roberts v. Missouri & Kansas Tel. Co., 166 Mo. 
370, 375, 378, 66 S. W. 155, in which the cross-arm of a telegraph 
pôle which broke and precipitated the plaintif? to the ground had 
become rotten during his employment; Campbell v. Dearborn, 175 
Mass. 183, 184, 55 N. E. 1042, where the plaintifï was held to hâve 
assumed the risk from the piling during his employment of a long 
board over a short one so that it caused his fall; Johnson v. Devoe 
Snufï Co., 62 N. J. Law, 417, 41 Atl. 936, 938, in which the servant 
during his employment sufifered injury because he was subjected to 
the increased risk of grinding green tobacco by means of rollers 
suitable only to the grinding of dry tobacco, and the court said that 
"the doctrine of assumption of risks applies as well to those which 
first arise or become known to the servant during the service as to 
those in contemplation at the original hiring; and therefore a serv- 
ant who, on discovering thèse dangers, makes no complaint or pro- 
test to the master, but continues in the service, assumes the risks, 
so that he cannot complain though injury follows" ; Ford v. Mount 
Tom Sulphide Pulp Co., 172 Mass. 544, 546, 52 N. E. 1065, 48 L. R. 
A. 96, in which the plaintifif was held to hâve assumed the risk of in- 
jury from a set screw which was placed in a revolving shaft during 
his employment; and Brossman v. Railroad Co., 113 Pa. 490, 6 Atl. 
226, 57 Am. Rep. 479, in which the signais of low bridges were aban- 
doned during the plaintiff's service, and he was held to hâve assumed 
the risk of the increased hazard. 
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The authorîtîes and opinions to which référence has now been 
made hâve forced our minds irresistibly to th© conclusion that the 
following rules of law hâve become irrevocably settled by the great 
weight of authority in this country, and by the opinions of the Su- 
prême Court, which, upon well-settled principles, must be permitted 
to control the opinion and action of this court : 

A servant by entering or continuing in the employment of a mas- 
ter without complaint assumes the risks and dangers of the employ- 
ment which he knows and appréciâtes, and also those which an ordi- 
narily prudent person of his capacity and intelligence would hâve 
known and appreciated in his situation. 

A servant who knows, or who by the exercise of reasonable pru- 
dence and care would hâve known, of the risks and dangers which 
arose during his service, but who continues in the employment with- 
out complaint, assumes those risks and dangers to the same extent 
that he undertakes to assume those existing when he enters upon 
the employment. 

Among the risks and dangers thus assumed are those which arise 
from the failure of the master to completely discharge his duty to 
exercise ordinary care to furnish the servant with a reasonably safe 
place to work and reasonably safe appliances and tools to use. 

Assumption of risk and contributory négligence are separate and' 
distinct défenses. The one is based on contract, the other on tort. 
The former is not conditioned or limited by the existence of the 
latter, and is alike available whether the risk assumed is great or 
small, and whether the danger from it is imminent and certain or 
remote and improbable. 

The court below fell into an error when it instructed the jury that 
although the plaintifï continued in the employment of the défendant 
by the side of the visible unguarded gearing with full knowledge that 
the cogs which injured her were uncovered, still she could not be 
held to hâve assumed the risk of working by their side unless the 
danger from them was so imminent that persons of ordinary prudence 
would hâve declined to incur it under similar circumstances. Choc- 
taw, Oklahoma & Gulf R. R. v. McDade, 24 Sup. Ct. 24, 48 L. Ed. 
(opinion fîled November 2, 1903). 

There is another alleged error specified. A preliminary question 
for the judge always arises at the close of the évidence before a case 
can be submitted to the jury.- That question is, not whether or not 
there is any évidence, but whether or not there is any substantial évi- 
dence upon which a jury can properly render a verdict in favor of the 
party who produces it. Cole v. German Sav. & Loan Society (C. 
C. A.) 124 Fed. 113, 122; Brady v. Chicago & G. W. Ry. Co., 114 
Fed. 100, 105, 52 C. C. A. 48, 52, 53, 57 L. R. A. 712 ; Railway Co. 
v. Belliwith, 83 Fed. 437, 441, 28 C. C. A. 3^8, 362; Association v. 
Wilson, ibo Fed. 368, 370, 40 C. C. A. 411, 413; Commissioners 
v. Clark, 94 U. S. 278, 284, 24 L. Éd. 59; North Pennsylvania R. 
Co. V. Commercial Nat. Bank, 123 U. S. 727, 733, 8 Sup. Ct. 266, 
31 L. Ed. 287; Railway Co. v. Converse, 139 U. S. 469, 11 Sup. Ct. 
569, 35 h. Ed. 213; Laclede Fire Brick Mfg. Co. v. Hartford Steam 
Boiler Inspection & Ins. Co., 60 Fed. 351, 354, 9 C. C. A. I, 4; 
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Gowen v. Harley, 56 Fed. 973, 6 C. C. A. 190; Motey v. Granité Co., 
74 Fed. 15s, 157, 20 C. C. A. 366, 368. 

The factory act of Missouri (2 Rev. St. 1899, § 6433) does not 
abolish the défense of assumption of risk in cases which fall under 
its provisions. In this respect it differs from tlie act of the Congress 
of the United States (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. 
Comp. St. 1901, p. 3174]), which requires cars engaged in inter- 
state commerce to be equipped with automatic couplers. Congress 
in that act expressly provided that in case the railroad companies 
failed to comply with its terms the employés should not be deemed 
to hâve assumed the risk thereby occasioned. Act March 2, 1893, 
c. 196, § 8, p. 532, 27 Stat. 532 [U. S. Comp. St. 1901, p. 3176]. 
The Législature of Missouri had power to apply a similar provision 
to cases in which employers failed to keep their machinery safely 
and securely guarded, but they did not do so. The négligence of the 
master to safely and securely guard his machinery in accordance with 
the provisions of the law of Missouri is of the same nature as his 
négligence in providing a reasonably safe floor or ax or other tool 
or appliance, and there is no reason why an action for a resulting 
injury should not be subject to the défense of assumption of risk 
in the one case to the same extent as in the other. And so it is un- 
der the law hère under considération. The factory act of Missouri 
(2 Rev. St. 1899, § 6433) does not abolish the défense of assump- 
tion of risk in cases in which the absence of the guards and the risks 
and dangers from the gearing and machinery are obvious or welî 
known to the employé and he enters or continues in the service with- 
out complaint. O'Maley v. South Boston Gas Light Co., 158 Mass. 
135, 138, 139, 32 N. E. 1119, 47 L. R. A. 161; Lore v. American 
Mfg. Co., 160 Mo. 608, 624, 61 S. W. 678; White v. Wittemann 
Lith. Ce, 131 N. Y. 631, 635, 30 N. E. 236; Higgins Carpet Co. v. 
O'Keefe, 51 U. S. App. 74, 80, 79 Fed. 900, 902, 25 C. C. A. 220, 
222 ; Knisley v. Pratt, 148 N. Y. 372, 42 N. E. 986, 32 L. R. A. 367 ; 
Graves v. Brewer, 4 App. Div. 327, 38 N. Y. Supp. 566. 

The question hère, therefore, is : Was there any substantial évi- 
dence at the close of the trial below which would hâve warranted 
a finding' and verdict by the jury that the plaintifï did not volun- 
tarily assume the risk of the uncovered gearing? Of course, the 
question whether or not a servant has willingly assumed a risk of 
the service is, like ail questions of fact, for the jury when the évi- 
dence is conflicting or when the déductions from it are doubtful, 
and, as this is usually the case in the trial of this issue, as in the 
trial of ail other issues of fact, the gênerai rule becomes that this 
question is ordinarily for the jury. 

There are many cases in which the danger from the condition of the 
place or of the appliances is uncertain or recondite, as in Ford v. Fitch- 
burgR. Co., iio Mass. 240-243, 261, 14 Am. Rep. 598, where an explo- 
sion which could not hâve been reasonably anticipated resulted from a 
defect in a boiler which was known to the servant, and from such cases 
the rule arises that mère knowledge of the defect in the place or 
in the appliances does not necessarily establish the fact as a matter 
of law that the employé assumed the risk which the defect entailed. 

(There are other cases, like Coombs v, New Bedford Cordage Co., 
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102 Mass. 572, 3 Am. Rep. 506, in which a boy less than 14 years 
old and unacquainted with machinery was on the second day of liis 
employnient set to work in a nqisy factory to break off ribbon, where 
he was required to draw his hands apart so that one of them would 
frequently come near an uncovered gearing, to which the rule applies 
that a servant does not assume the risk of a known defect unless 
he appréciâtes, or unless a person of his intelligence and capacity 
by the exercise of ordinary prudence would hâve appreciated, the 
danger arising from it. The tacts of the foUowing cases bring them 
within thèse rules: Cook v. Railway Co., 34 Minn. 45, 24 N. W. 
311; Daley v. American Printing Co., 150 Mass. 77, 22 N. E. 439; 
Goodlett V, Louisville & Nashville R. Co., 122 U. S. 391, 411, 7 
Sup. Ct. 1254, 30 L. Ed. 1230; Patterson v. Railroad Co., "jG Pa. 
389, 394, 18 Am. Rep. 412; Fitzgerald v. Conneçticut River Paper 
Co., i$5 Mass. 155, 157, 29 N. E. 464, 31 Am. St. Rep. 537; Mahoney 
v. Dore, 155 Mass. 513, 30 N. E. 366; Lawless v. Conneçticut River 
R. Co., 136 Mass. I ; Ferren v. Old Colony R. Co., 143 Mass. 197, 
9 N. E. 608; Myers v. Hudson Iron Co., 150 Mass. 125, 22 N. E. 
631, 15 Am. St. Rep. 176. 

The cases of Northern Pacific R. Co. v. Mares, 123 U. S. 717, 720, 
8 Sup. Ct. 321, 31 L. Ed. 296; Hough v. Ry. Co., 100 U. S. 224, 
225, 25 L,. Ed. 612 ; Kane v. Northern Central R. Co., 128 U. S. 
91, 94, 9 Sup. Ct. 16, 32 L. Ed. 339; Snow v. Railroad Co., 90 Mass. 
441, 447, 448; Francis v. Kànsas City, etc., R. Co., 127 Mo. 658, 
28 S. W. 842, 30 S. W. 129; Thorpe v. Missouri Pac. R. Co., 89 Mo. 
650, 2 S. W. 3, 58 Am. Rep. 120,; and O'Mellia v. Kansas City, etc., 
R. Co., 115 Mo. 205, 21 S. W. 503 — to which our attention has been 
called, are not in point upon the, question now under considération, 
because the discussions and décisions in thèse cases are either de- 
voted to the défense of contributory négligence exclusively, or they 
so confuse the two separate défenses of assumption of risk and con- 
tributory négligence as to be without persuasive force upon the issue 
now in hand. Thus in Kane v. Northern Central R. Co., 128 U. 
S. 91, 94, 9 Sup. Ct. 16, 32 E. Ed. 339, there was no défense of as- 
sumption of risk in the case. That défense had been stricken down 
by a complaint of the defect which the brakeman had made to his 
conductor. His freight train had started at midnight. When it 
had gone 20 miles he discovered that a step was missing from one 
of the cars, and called the conductor's attention to it. The latter 
promised to drop the car at the coalyard or junctîon beyond them 
if upon examiriing his manifests he found it did not contain perish- 
able freight. About 4 or 5 o'clock in the morning, and before they 
had reached the coalyard, the brakeman started to go along the 
train to his post, and in letting hiinself down from the car whbse step 
was missing he forgot that fact and fell. The Suprême Court well 
said, "An employé upon a railroad train, likely to meet other trains, 
owes it to the public as well as to his employer not to abandon his 
post unnecessarily," and that the .danger was not so imminent as to 
subject him to the charge of recklessness in remaining at his post 
after he had complained and received the conductor's promise. The 
plaintiflF in the case at bar was not engaged in a quasi public em- 
ployment, and owed the public no duty which required her to con- 
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tinue tO' operate the forming machine for six weeks after she dis- 
covered the defect of which she now complains. She gave no notice 
and made no complaint of it to her employer. Wliat a striking dif- 
férence the facts of the two cases présent, and how well they ilkis- 
trate the rule that gênerai expressions in opinions should be read in 
the light of the facts presented and the issues under considération, 
and should not be indiscriminately applied to dissimilar facts and is- 
sues that were not presented ! It is suggested that the plaintiff was 
only 20 years of âge, but she had been employed in factories for 
many raonths, and the danger from mashing cogs that had been 
visible to her for six weeks was as apparent and appréciable to a 
woman of her âge and expérience as to a person of greater âge or 
more extended expérience. She could not fail to know as well at 
20 as at 40 years of âge that fîre would burn, or mashing cogs would 
crush her fingers. A person 20 years of âge assumes the risks and 
dangers that he actually knows and appréciâtes, and those that are 
so apparent that one of his âge and capacity would in the exercise 
of ordinary care know and appreciate them to the same extent as 
one of more mature years. Bohn Mfg. Co. v. Erickson, 5 C. C. 
A. 341, 344, 55 Fed. 943, 946; Engine Works v. Randall, 100 Ind. 
293, 298, 300, 50 Am. Rep. 798; Berger v. Ry. Co., 39 Minn. 78, 
38 N. W. 814; Sullivan v. Mfg. Co., 113 Mass. 396; Fones v. Phil- 
lips, 39 Ark. 17, 38, 43 Am. Rep. 264. 

Now, while it is true, as the décisions to which we hâve adverted 
déclare, that mère knowledge of a defect by a servant who continues 
in the employment does not necessarily establish the fact as a mat- 
ter of law that he has assumed the risk it entails, and while it is 
also true that he does not assume such a risk unless an ordinarily 
prudent person of his capacity in his situation would hâve appre- 
ciated the danger from it, it is equally true that a servant who enters 
or continues in the employment of his master in the présence of 
visible or obvions defects and plain or apparent dangers from them, 
which he knows or appréciâtes, or which an employé of his intelH- 
gence and capacity would by the exercise of ordinary care and pru- 
dence know and appreciate, assumes the risk of thèse dangers, and 
he cannot be heard to say that he did not appreciate them, and 
when the uncontradicted évidence establishes thèse facts no case arises 
in his favor, no question remains for the jury, and it is the duty 
of the court to peremptorily instruct them to return a verdict for the 
master. This is a familiar and well-established rule of law. It is 
sustained and illustrated by the following cases, in which courts hâve 
held that it was the duty of the trial court to direct a verdict for the 
employer: Higgins Carpet Co. v. O'Keefe, 51 U. S. App. 74, 80, 
79 Fed. 900, 902, 25 C. C. A. 220, 222, in which a boy 15 years of 
âge who had been at work in a room with a picking machine was 
assigned to feed it, and permitted his hand to slip into the exposed 
cogs, which the factory act of New York required the master to keep 
covered; Buckley v. Mfg. Co., 113 N. Y. 540, 21 N. E. 717, wherein 
a boy 12 years old slipped and threw his fingers into exposed cogs ; 
Engine Works v. Randall, 100 Ind. 293, in which a boy 19 years of 
âge permitted his hands to engage with revolving cogs ; Berger v. 
Ry. Ce, 39 Minn. 78, 38 N. W. 814, wherein a boy in feeding rollers 
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in a boilermaking shop permitted his hand to slip between them; 
Kleinest V. Kunhardt, i6o Mass. 230, 35 N. E. 458, whéfein the serv- 
ant fell vipon a sliwery floor and threw his hand against a puUey, 
which injyred it ; Tuttle v. Détroit & Milwaukee Railway, 122 U. 
S. 189, Ï95; 7 Sup. Ct. 1166, 30 L. Ed. 1114, in which the Suprême 
Court held tnat a brakeman could not be heard to say that he did 
not appreciate the dangers of a sharp curve in the râilroad track, 
from which he suffered înjury; Kohn v. McNulta, 147 U. S. 238, 
241, 13 Sup. Ct. 298, 37 L. Ed. 150, in which the same court held that 
double deâdwoods on cars were obvious defects and the danger 
from them was apparent; Southern Pac. Co. v. Seley, 152 U. S. 
145, 154, 155, 14 Sup. Ct. 530, 38 L. Ed. 391, wherèin that court 
made thé same holding, and entered the same judgtnent, in an action 
for injuries caused by an unblocked frog; King v. Moi-gan, 48 C. 
C. A. 507, 509, 109 Fed. 446, 448, a case of an injury îrom the use 
of an iron tampîng bai' instead of a wooden one; Cudahy Packing 
Co. V. Marcan, 45 C. Ç. A. 515, 517, 106 Fed. 645, 647, where a block 
on which a boy 17 years of âge was standing slipped upon the greasy 
floor and caused him to throw his hand into a hasher; O'Malej. v. 
South Boston Cas Light Co., 158 Mass. 135, 32 N. E. 1119, 47 L. 
R. A. 161, wherein a servant wheeling coal fell from an unprotected 
way which the factory act of Massachusetts required the master to 
keep guarded; Glover v. Boit Co., 153 Mo. 327, 55 S. W. 88, in 
which a boy engaged in pulling iron from a pile felïand placed his 
fingers between closing shears ; Mundle v. Mfg. Co., 86 Me. 400, 
404, 30 Atl. 16, in which a servant received a sliver in her foot from 
the floor on which she was working; American Dredging Co. v. 
Walls, 84 Fed. 428, 429, 28 C. C. A. 441, 442, wherein the servant 
slipped, fell, and his hand was caught in the machinery because there 
were no cleats on a slippery inclined table upon which he was re- 
quired to go to oil the machinery; Hoard v. Mfg. Co., 177 Mass. 
69, 71, 58 N. E. 180, and Whalen v. Whitcomb, 178 Mass. 33, 34, 
59 N. E. 666, wherein servants were înjured by dépressions in the 
floors on which they were working; Sullivan v. Simplex Electrical 
Co., 178 Mass. 35, 39, 59 N. E. 645, in which the hands of a boy ig 
years of âge who was feeding rubber between roUers were caught 
and injured by the rollers; Ford v. Mount Tom Sulphide Pulp Co., 
172 Mass. 544, 546, 52 N. E. 1065, 48 L. R. A. 96, wherein the 
servant was injured by a set screw in a revolving shaft which had 
been placed there during his service; Râilroad Co. v. Baugh, 149 
U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772; Gowen v. Harley, 56 
Fed. 973, 980, 6 C. C. A. 190, 197; Motey v. Pickle Marble & 
Granité Co., 20 C. C. A. 366, 369, 74 Fed. 155, 158; McCain v. 
Chicago, B. & Q. R. Co., 76 Fed. 125, 126, 22 C. C. A. 99, 100; 
Brossman v. Râilroad Ce, 113 Pa. 490, 6 Atl. 226, 57 Am. Rep. 479; 
Smith v. Râilroad Co., 42 Minn. 87, 43 N. W. 968; Devitt v. Râil- 
road Co., 50 Mo. 302, 305; Moon Anchor Consol. Gold Mines v. 
Hopkins, m Fed. 298, 304, 49 C. C- A- 347> 353! Eisk v. Râilroad 
Co., 158 Mass. 238, 33 N. E. 510; Gibbons v. Navigation Co., 175 
Mass. 212, 55 N. E. 987; Chesapeake & Ohio R. Co. v. Hennessey, 
38 C. C. A. 307, 311, 96 Fed. 713, 717; Johnson V. Devoe Snufï 
Co., 62 N. J. Law, 417, 41 Atl. 936, 938; Epperson v. Postal Tel. 
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Cable Co., 155 Mo. 346, 358, 373, 50 S. W. 795, 55 S. W. 1050; 
Roberts v. Missouri & Kansas Tel. Co., 166 Mo. 370, 379, 66 S. 
W. 155; Steinhauser v. Spraul, 127 Mo. 541, 562, 28 S. W. 620, 30 
S. W. 102, 27 L. R. A. 441 ; Campbell v. Dearborn, 175 Mass. 183, 
55 N. E. 1042; Barry v. New York Biscuit Co., 177 Mass. 449, 452, 
59 N. E. 75; Gillin v. Raiiroad Ce, 93 Me. 80, 86, 44 Atl. 361; 
Wood V. Locke, 147 Mass. 604, 18 N. E. 578; Mayes v. Chicago, 
R. I. & P. Ry. Co., 63 lowa, 563, 14 N. W. 340, 19 N. W. 680; Hunt 
V. Kile, 98 Fed. 49, 53, 38 C. C. A. 641, 645; Lamson v. American 
Axe & Tool Co., 177 Mass. 144, 58 N. E. 585, 83 Am. St. Rep. 267; 
Demers v. Marshall, 178 Mass. 9, 12, 59 N. E. 454; Hall v. Wake- 
field, etc., St. Ry. Co., 178 Mass. 98, 59 N. E. 668. 

The record in the case at bar has been searched in vain for any 
fact or testimony adéquate to withdraw it from the principles of law 
established by this strong current of décision, or to distinguish it 
from the cases which hâve been cited to illustrate the rule. This 
plaintifï was a young woman 20 years of âge. The presumption is 
that she was possessed of ordinary intelligence and ability. She had 
been at work in factories for more than a year, and in the estab- 
lishment of the défendant for more than six months. She knew that 
the gearing which injured her had been covered before Christmas, 
and that it was uhcovered from that time until she was injured on 
February 13, 1902. She had worked at this machine by the side of 
the exposed mashing cogs from 10 to 15 minutes every day during 
the six weeks that they remained uncovered. She testified that she 
did not know that it was dangerous to run the gearing uncovered, 
but she knew the action of the lever, the greasy condition of its 
handle, its proximity to the mashing cogs, and she could no more 
hâve failed to know and to appreciate that the revolving cogs would 
crush her hand if she permitted it to slip between them than she 
could hâve failed to appreciate that boiling water would scald or 
fire would burn. One cannot be heard to say that he does not know 
or appreciate a danger whose knowledge and appréciation are so 
unavoidable to a person of ordinary intelligence and prudence in a 
like situation. King v. Morgan, 48 C. C. A. 507, 509, 109 Fed. 446, 
448; Moon Anchor Consol. Gold Mines v. Hopkins, 49 C. C. A. 
347, 353, III Fed. 298, 304; Sullivan v. Simplex Electrical Co., 178 
Mass. 35, 39, 59 N. E. 645; Buckley v. Mfg. Co., 113 N. Y. 540, 21 
N. E. 717. The machinery, the cogs, the slippery lever, and their 
relation to each other, were open, visible, known. There was noth- 
ing recondite, imperceptible, uncertain, in the danger impending from 
them. It was plain and certain that if the employé permitted her 
hand to slip between the revolving cogs that hand would be injured. 
The defect of the unguarded gearing was obvions, the danger from 
it was apparent, and, without a disregard of the rules to which we 
hâve adverted and the décisions of the Suprême Court and of the 
other courts of the country to which référence has been made, there 
is no escape from the conclusion that the évidence in this case estab- 
lished without contradiction or dispute the facts that the plaintifif, 
by continuing in her employment without complaint, in the présence 
of an obvious and known defect and of a plain and apparent danger, 
126 F.— 33 
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^,t;ine4'thp risk o,f.the jnjury which sbe su,stainçd, so that she never 
ha(îàny!càu^éifef,aç;tipn;againstthe 'défendant ; and the court below 
shouid hayé so; ihstrjictçd the jury. The judgment belqw is accord- 
ingly reversé(|, àn'd thé case is remanded to thé Circuit Court for a 
new trial." ■ 

THAXÉR, Circuit Jtudge (disseniing). ï do not cotlcur in the 
foregôîhg opinion. ,, The laws of Mlissouri (Rev. St, 1899, § 6433) 
required ttje défendant cômpany to keep the gearing wlaich occa- 
sioped tlie" plaintiflf's injury "safely and securely guarded when pos- 
sible" ; for ithe protection of its employés, This statute was enacted 
in pursùàrice of a soiind public policy; tha^ is to say, to insure, as 
far as possible, the safety 6f the many thousand artisans and laborers 
who are d^ily employeçi in mills and factories throughout the statç, 
and wliije sb employeid areexposed to unnecessary risks of getting 
hurt if belting, geafirig, ^drums, etc., in the establishments where 
they worK; are left unçovered when so situated that they may be 
coyèred réadily. The âct wa-s inspiirèd by the same motives which 
inducéd ^-hé Congress of the United States (Act March 2, 1893, c. 196, 
27 Stat. 531 : [U. S. Compost. 1901, p. 3174]) to Tequire cars to be 
equipped, yith autopiatic coupling appliances when, it was. discovered 
that hufidreds of brakemen were annually killed qr Imade cripples for 
life by tljè usé of the old-îashioned couplers that do not couple by 
injpgGt. ;À wise public policy demands that as far as possible human 
liïe shall bé prçserved, and that there shall not be in any community 
a large class of persons ■wlio are unable to earn a ïivelihood because 
they hâve becqme maimed and crippled through exposure to un- 
necessary rjsks. The statute in question is not bnly a wise measure 
of législation, but was prompted by a humane spirit. For thèse rea- 
sons it shouid npt be so apphed or construed by the courts as to 
defeat the objeçts which the Législature had in view> nor in such a 
way as to render it Ipss efïicient than it was intended to be in the 
promotion of such objects. ; 

It is conceded that the; défendant company neglected to perform 
its statùtory diity ; it left the gearing, which inflicted the injury, un- 
çovered for seyeral weeks, although it could;haye, .b^een covered easily, 
and was covered, when the plaintiff below entered its service; and 
as the resuit of such neglect the plaintifif below, a girl of 20, who had 
scafcely reachedyearsôf discrétion, sustained a severe and painfui 
injury. The çiajority of the judges of this court hold that she can- 
not recover beeauçe, by working at the machine for 10 or 15 minutes 
each day for about six weeks after the covering of the gearing had 
been removed, she consçiipusly entered into a contract with the de- 
fendant cojtnpany, although her wages were not ,increased, that she 
wouldaçspme the i;iskof getting hurt by the uhcovered gearing, 
which she did not assume when she entered its service, and that she 
would absplve, it from ail liability. They hold, further, that although 
the plaintiff may not in fact hâve appreciated or foreseen the risk 
and danger which she iiicurred by working at the machine with 
the gearing unçovered, yet, beca,use in their opinion a person oi 
her âge and intelligence ought to hâve appreciated it, they will infer 
that, with a full appréciation of the risk, she voluntarily entered into 
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a contract with her master to assume it. By this ruling they impose 
on the servant the duty of being astute to ascertain risks and dan- 
gers ipcident to defects in tools and appliances which the master 
lias provided, and in effect absolve the master in a great measure 
from his obHgation, when providing tools and appliances, to exercise 
care and foresight for the protection of his servants, this being a 
duty which from time immémorial the lavir has devolved on the mas- 
ter. Texas & P. Ry. Co. v. Archibald, 170 U. S. 665, 671, 672, 18 
Sup. Ct. 'm, 42 L. Ed. 1 188. Moreover, being of the opinion, apparent- 
ly, that it would be quite unsafe to leave a jury of ordinary persons (who 
are familiar with the manner in which persons like the plaintifif, and in 
her situation, ordinarily think and act) to détermine under the facts of 
this case whether the plaintifif did for a considération voluntarily enter 
into the contract aforesaid, they déclare that the jury had no right 
to décide that question, it being purely a question of law, with which 
the jury had no concern. And, lastly, they assert that when this 
plaintiff observed that the gearing in question was uncovered it was 
her duty to hâve thrown up her situation and quit the defendant's 
employment, or to hâve secured a promise from her employer to re- 
store the covering within a short period, and that, inasmuch as she 
did not quit work or secure such promise, they, rather than a jury, 
will infer that she promised of her own free will to assume the risk. 
I do not concur in either of thèse propositions. 

I do not regard the question whether "contributory négligence" 
and "assumption of risk," considered as défenses to an action for 
Personal injuries, are identical or are différent défenses as of much 
practical importance. That is rather a question for the schoolmen. 
It matters very little whether we say of a servant who has used a 
defective tool or appliance, which the master has supplied, with a 
full knowledge of the defect and a full appréciation of the danger in- 
cident to its use, that such servant is as much at fault as the mas- 
ter and is guilty of contributory négligence, or whether we say tha' 
he has agreed to assume the risk and .absolve the master from hs" 
bility. The resuit, as respects the master's liability, is the same i.K 
whatever way we may choose to designate the défense. 

The other questions, however, that are discussed in the opinion, 
and are decided in the manner above stated, are of great moment, 
affecting, as they do, the rights of thousands of people who are daily 
engaged in service and are liable to sustain injuries because rea- 
sonable précautions are not taken, by those who employ them, to 
prevent their being injured. In view of the motives which usually 
influence the conduct of men, I think it is certain that employers wiîî 
be less careful in inspecting tools and machinery which they provide 
for their employés, less prompt in remedying defects therein when 
they are discovered, and less mindful of the discharge of the duties 
imposed on them by such a statute as the one involved in the case 
at bar, and other police régulations of that sort which may be made 
in the future, if the doctrine is established that by using an implement 
or machine having visible defects, although the risk of injury is not 
overshadowing and imminent, a servant thereby assumes the risk 
and agrées to hold the master blameless if he is hurt. The other 
doctrine, that the servant cannot rely upon the master to discharge 
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the duty which the law imposes upon him to provide tools, appli- 
ances, and à place to work that is reasonably safe, but must be astute 
to discover defects therein and to appreciate dangers incident tiiereto, 
and that he must either quit work or secure the master's promise 
to supply béttef tools and safer appliances, or else be denied compen- 
sation for any ihjury which he may sustain, is aiso a doctrine that is 
«minently well calculated to make employers less vigilant in the dis- 
chargê of their duties to theii* employés, and less ready to obey 
the provisions of such lâws as may be enacted to prevent the occur- 
rence of distressing accidents. It is reasonably certain that em-i 
ployers will not be as willing and prompt to incur the expense of 
furnishiiig new and safef tools, and o1 providing additional safe- 
guards against dangerous machinery, when they are âdvised that they 
can lay before their employés the alternative of throwing up their 
jobs or eontittuing to work with tools and ma,chinery as they are, 
at their own risk, and can compel them to tafce their çhoice. In 
very raany instances, no doubt, such expenditures as might be made 
and ought to be made to afEoirâ greater protection to persons en- 
gaged in service will be deferred to a more convènient season, and 
in the meantime injuries will be sustained that might hâve been 
avoided. When fdrced tô the alternative of losing his situation or 
working with defective tools or in a situation that might be rnade 
safer, many an employé will choose the latter. Besidés, many serv- 
ants, especially those who are tnost worthy, will hesitate to make a 
demand for bètter and safer implernènts when they ought to be sup- 
plied, or to hâve the place where they work made safer, for fear of 
falling into disfavor with their emplbyers and being classed as mal- 
contents and grumblers. Another large class of persons who are 
young and venturesome, or by disposition and tempérament are not 
prone to anticipate injuries or to appreciate dangers to which they 
are exposed, will continue to work with tools or appliances when 
they hâve become Unsâfe, utterly ùnconscious of the risks which 
they incur. Take the case at bar as an example. It is by no means 
improbable that the plaintif!:, although she worked lo or 15 minutes 
èach day at the forming machine with the gearing uncovered, for 
several weeks before she was hurt, had never thought of such an 
accident as eVeutually befell her, and had never had a realîzing sensé 
or a conscious appréciation of the danger which my associâtes say, 
with so much confidence, she must hâve had, and accordingly dé- 
cline to permit a jury to pass Upon the question. And yet the Légis- 
lature foresaw that such an accident might happen, and for the pro- 
tection of persons likè thé plaintifï enjoined upon the défendant Com- 
pany the duty of covering thèse gearings and keeping them covered 
so that such accidents might not happen. In other words, the Légis- 
lature niade it the duty of the défendant company to protect the plain- 
tifï from the risk to which they caused her to be exposed. 

On grounds of public policy, therefore, and to insure the faithful' 
discharge by employers of the duty which the law devolves on them, 
ahd to prevent them from forcing their employés tb assume risks 
which they of right ought to assume, the law ought to be as it was 
declared by the learned trial judge, that the plaintifï was not de- 
barred from recovering compensation for the injuries which she 
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sustained, merely by reason of the fact that she had worked at the 
forming machine at intervais with the gearing uncovered, unless the 
jury believed that the risk of getting hurt was so grave and im- 
minent that a person of ordinary prudence would not hâve incurred 
it. The principle so enunciated being just, both as it affects mas- 
ters and servants, in that it places the responsibility for détective 
tools and appliances where it of right belongs, and the rule an- 
nounced being easy of application and one that will tend to the pro- 
tection of life and Hmb, there is, in my judgment, abundant au- 
thority to sustain it. 

In the case of Northern Pacific Railroad Co. v. Mares, 123 U. S. 
710, 717, 720, 8 Sup. Ct. 321, 31 L. Ed. 296, a brakeman in the employ 
of a railroad company had been injured in conséquence of the négli- 
gence of the company in retaining in its service an engineer who was 
known to be careless and négligent. On the trial of the case the de- 
fendant company asked the court to instruct the jury that "if the plain- 
tif! knew or had the opportunity of knowing, before his fall from the 
car in question, that Bassett [the engineer] was an unfit or unsafe 
man to run the engine in question, in that case it was the plaintifï's. 
duty to refuse to work with him any longer, and his failure to do so 
would prevent him from recovering." The trial court refused this 
instruction, and the Suprême Court of the United States, speaking by 
Mr. Justice Matthews, said that the trial judge was clearly right in 
refusing the instruction ; that the duty of the plaintiflf under the cir- 
cumstances was not to be determined by the single fact of his knowl 
edge of the danger he incurred by continuing to serve with a co- 
employé known by him to be an unfit and incompétent person ; that 
it was enough for the court to say, as it did, that a failure of the plain- 
tiflf to refuse to work, in view of the knowledge which he had of the 
engineer's incompetency, might be négligence on his part, and that it 
was for the jury to say, from ail the attending circumstances, whether 
his failure to do so was in fact contributory négligence. 

In the case of Kane v. Northern Central Railway, 128 U. S. 91. 
94, 9 Sup. Ct. 16, 32 L. Ed. 339, the plaintiff, Kane, had been injured 
by reason of the fact that a step was missing from one of the cars ol 
the train upon which he was working, which rendered the car de- 
fective. It appeared that the plaintiflf became aware of the defect in 
the car some time before he was injured, and that after such knowl- 
edge he continued in the discharge of his regular duties. The Su- 
prême Court, speaking by Mr. Justice Harlan, declared that it could 
not be said that the plaintiflf was guilty of contributory négligence in 
staying upon the train in the capacity of a brakeman after he had ob- 
served that a step was missing from one of the cars ; that an employé 
upon a railroad owes it to the public as well as to his employer not 
to abandon his post unnecessarily ; and that the danger arising from 
the defective car was not so imminent as to subject him to the charge 
of recklessness in remaining at his post under the circumstances dis- 
closed in that case ; citing, in support of his statement that the plain- 
tifï was not bound to quit his employer's service unless the risk of 
getting hurt was imminent, the previous décision of the Suprême 
Court of the United States in Hough v. Railroad Company, 100 U. S. 
213, 224, 225, 25 L. Ed. 612. 
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In tlie case of Southern Pacific Company v. Yeargin, 48 C. C. A. 
497, 109 Fed. 436, this court expressly decided that a servant ought 
not to be regarded as having assumed the risk of injury merely be- 
cause he remains in service with knowledge that certain implements 
and appliances are ont of repair or that there is a defect in equip- 
ment ; that the true test by which to détermine, in such cases, whether 
the servant is entitled tO recover because of the defect, is to ascertain 
whether the risk which he incurred by working with defective tools or 
appHances was so obvious and imminent that a prudent person would 
not hâve incurred it. Reasons were stated at considérable length, in 
that opinion, why this should be the rule, and why a servant, when he 
discovers a defect in- tools and appliances,* should not be compelled 
to quit his master's service or else be héld to hâve assumed the risk 
of getting hurt. An application for a writ of certiorari was made in 
that case to the Suprême Court, which was supported by a citation of 
nearly ail, of the numerous cases which my associâtes hâve coUected 
with so m,uch industry to support the views expressed in the majority 
opinion, but the Suprême Court of the United States denied the writ, 
being satisfied, apparently, that the views expressed by this court were 
not unreasonable or unjust, nor so far contrary to established rules of 
law as to require correction by that tribunal. Southern Pacific Co. v. 
Yeargin, 183 U. S. 695, 22 Sup. Ct. 932, 46 L. Ed. 394. 

In the case of Patterson v. Pittsburgh & Connellsville Railroad Co., 
76 Pa. 389, 393, 394, 18 Am. Rep. 412, it was held by the Suprême 
Court of Pennsylvania that, if the instrumentality by which a servant 
is required, to, perform hi? duty is so obviously and imminently danger- 
ous that a man of common prudence would refuse to use it, the master 
cannot be held liable for the resulting damage. In such a case, the 
court said: , , 

"The law afljudges the :servant gullty of concurrent négligence, and wlU 
refuse himtiiat ald to whîch.he otherwise would be entitled. But where the 
servant, In obédience to tjhe requirement of the master, Incurs the risk of 
machlnery which, though dangerous, is iiot so much so as to threaten immé- 
diate injury, or wherè It is reasonably probable it may bé safely used by 
extraordinary caution or skill, the rule la différent. In such case the master 
is liable for a resu}ting accident." 

In the case of: Ford v/Fitchburg Railroad Co., 110 Mass. 240, 14 
Am. Rep. 598, it was held that an engineer was not disabled from re- 
covering agaiast his employer, he having continued to use an engine 
with knowledge that it was not in good working order and that it was 
in some respects defective, although he _sustained injuries in consé- 
quence of using it notwithstanding the defects. The court remarked, 
in substance, that the fact that he had run the engine over the road 
with knowledge that it wàs in a defective condition was not conclusive 
évidence ofiwant of due care on his part, and it was not even suggested 
that because he;had doneso he had assumed the risk of getting hurt. 

In the case ©i Lee v. Smart, 45 Neb. 318, 63 N. W. 940, it was held 
that where a servant, in obédience to the requiremerits of his master, 
incurs the risk of machinery or appliances. which, although dangeroUs, 
are not of such a character that they may not be safely used by the 
exercise of reasonable skill and caution, he' does tiot, as a matter of 
law, assume: the risk ofi injury from accident resulting from the 
master's négligence; citing Sioux City: & Pacific Railroad Co. v. 
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Finlayson, 16 Neb. 578, 20 N. W. 860, 49 Am. Rep. 724, where the 
same doctrine is announced. 

In the case of Parker v. South Carolina & Ga. Railroad, 48 S. C. 
364, 26 S. E. 669, 673, 676, the court held that an instruction was 
properly refused which declared "that an employé who works defective 
machinery, knowing the defects, assumes the risk, and if injured f rom 
such defect cannot recover, even if his employer knows it" ; while it 
approved of an instruction, which was given by the trial court, to the 
effect that if, after working with machinery, a servant finds that it is 
un Sound or defective to such an extent that a prudent person would 
not use it, then he would assume the risk of injury by using it under 
such cifcumstances. 

Moreover, in Buswell on Personal Injuries, at section 207, the 
learned author says, with respect to defects in tools, machinery, and 
appliances which thè servant has an opportunity to detect, that : 

"The authoritles are not agreed upon the question whether the employé 
assumes absolutely the risk of injury from apparent defects in machinery or 
appliances which are cansed by the négligence of the master; but it is be- 
lieved that the weight of modem authority is in favor of the rule that such 
Injuries are not to be Included in the ordinary risks of the employment, and 
that this rule Is justififed by sound reason. It is to be considered that the con- 
tract between the master and an ernployé is reciprocal, the obligation on the 
part of the master being to furnisti suitable and safe means for doing the 
work; and this obligation, independent of any contract, rests as -well on the 
duty which every member of the communlty is under, not to expose another 
to unnecessary danger." 

Further on in the same section he remarks : 

"It would seem to be unreasonable to say that tlie employé on his part con- 
tracts to take the risks of injury caused by the breach of tlie reciprocal con- 
tract on the part of the master, or that injuries caused by defects in the means 
fumished to the servant to do his work are tn any just sensé Incldental to the 
employment, since the law justifies the servant in assuming that Jiroper and 
sufHcient appliances will be furnished him. It is apprehended, therefore, al- 
though there is mueh confusion in the expression of the ruies on thîs subject 
in some of the cases, that the view of the law is to be accepted which holds 
that the whole question in siich cases is whether or not the employé has been 
«fuilty of contributory négligence in continuing in his emploj'ment after he 
*Kis dlscovered the existence of the defect." 

And in Shearman & Redfîeld on the law of Négligence, at section 
.211, it is said: 

"The true rule, as nearly as It can be stated, is that a servant can recover 
for an injury suffered from defects due to the master's fault of which he had 
notice, If, under ail the circumstances, a servant of ordinary prudence aeting 
with such prudence would under similar conditions hâve continued the same 
work under the same risk; but not otherwise." 

Relative to the décision of this court in King v. Morgan, 48 C. 
C. A. 507, 109 Fed. 446, to which some allusion is made in the ma- 
jority opinion, this may be said, and the same remark may be made 
of the décision in Southern Pacific Co. v. Seley, 152 U. S. 145, 14 
Sup. Ct. 530, 38 L,. Ed. 391, that thèse cases were correctly decided 
upon the ground that the defective appliances, to wit, a tamping rod 
in one case, and an unblocked frog in the other, which occasioned the 
injuries complained of, were not only in use when the respective 
plaintiffs in those cases entered the employer's service, but they were 
implements which at that time were in gênerai use by other persons 
and corporations engaged in a like business, as the plaintiffs well 
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knew. They fôrmed, théréforé, oneof the brfinary risks of the em- 
plpynient which the plaintiffs assumed. Besides, as the master is not 
required to use bhly the lateSt and itiôs't apprûvéd tools and appliances, 
but may use such as afe in commofl use by other people engaged in 
like eniployment and areii'égarded as reasoiiâbly safe, nëith'er of the 
défendants who wefe proGéë^edà^aiftst in those cases could properly 
be saidto hâve beenguiltyof ctilpaéte négligence. 

The défendant company havitïg faiîed i to perforffl its statutory 
duty of keeping the gearing of thê forniîng- machiné côvefed, and 
the plaintiiï below having béen injuréd by reason of such neglect, I 
think, for the reasons âlready' stated, that thé trial court 'properly 
adyised the jury that she might recover, uniess the risk which was 
incurred by working in pl^oxîmity to the: unCovered gearing was so 
greàt and imminent thàt a prudent personof-the plaintifiE's âge and in 
her situation would Wbt hâve iftcûi-rèd it; lïï the caâè of Thomas v. 
Quartermaine, i8 Q.'Bi D. 685, 6g6; where the maxim, Volenti non 
nt injuria, seejns to liayèbeen first j^romineritly âpplied to an action 
for Personal injuries, iBawen, h. J., who wrote the majority opinion 
of the, Court of Appeal, strongly intimâtes that the masçim in question 
cannot be invoked by aii employer as a 'défense' when, as in this case, 
it appears that he has )îeglected thç performance of a stiatutory duty, 
in conséquence wherieqfone oî his servants has sustained injury. 
His language is as follows : 

"The maxlm, be It observed, Is not 'seientl' non fit Injuria, but 'volenti.' 
It Is plaln that mère knowltedge naay'not be-, a çonçlusive défense. There 
roay be a perception of the existence of the danger without compréhension 
of the risk, as where the WptKûian Is of iniperfeet Intelligence, or, though he 
kBiows the danger, rematiiisijlppérfeetly ISformed as to its nature and extent. 
There may again be cojjidiljtt'ent facts whidh Justlfy the InqUIry whether the 
i;^sk, thongb knowâ, wa:8 encountered voiuntarlly. The InJured person may 
hâve had a statutory right to protection, as where an act of Parliament re- 
qulres maçhlnery to be fen^ed." 

lâm also of opinioii that even o» the thediV . on which the majority 
décision proceeds, namely, that where by the négligence of the master 
his servant has been exposed to a risk of :injury that was neither great 
nor imminent, he may, by continuing at work with knowledge of the 
danger, be held to havè consented or agreed to assume it, the décision 
of my associâtes iserroneous in hplding as a matter of law, on the 
facts and circumstance^ of the case, that the plaintiff did voluntarily 
agrée to assume the risb to which she was exposed by the admitted 
fault of the master,' and in withdraWing that issue from the jury. 
"When the décision in Thomas v. Quartermaine, supra, was first an- 
noùhced, it was assumed hy many tha:t as the resuit of that décision, 
when an employer' succeedéd; in a 'personàl injury case, in shovving 
that his servant, befOre bèing hurti Jiad used the defective tool or 
appliance which occasitiftéd the injtiry, with knowledge of the defect, 
or had shown that he had workedin an unsafe place with knowledge 
of its insecurity and liàîd on that account sustained injury, he was 
immediately absolved from ail HabîUty for his neglèct, and that the 
courts must perforée déclare, as a miàtter of law, that the servant had 
agreed to assume the rièk. It was very soon discovered, htiwever, by 
the English judges, that 'this doctrine was excf edingly ûnjust to em- 
ployés, and that it wOuld enable employers te sbift the resporisibility 
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for providing unsafe tools and appliances upon their servants. Ac- 
cordingly, in the case of Yarmouth v. France, 19 Q. B. D. 647, 655. 
657, the décision in Thomas v. Quartermaine was carefully analyzed. 
and it was ruled, with much emphasis, that the fact that a servant use? 
a defective tool or appliances, with knowledge of the defect, is noî 
sufficient as à matter of law to warrant any court in holding that he 
agreed to assume the risk. Lord Esher, Master of the Rolls, who 
delivered the majority opinion in Yarmouth v. France, said, inter alia ; 

"But does the maxlm, Volenti non fit injuria, go this length, ttiat the mère 
fact of the workman knowing that a thing is dangerous, and yet using It, is 
conclusive to show that he Toluntarlly incurred the risk? ïhe answer to that 
dépends, so far as thls court is eoncerned, upon whether or not Thomas v. 
Quartermaine has so decided. * » * Taking the whole of that judgment 
together, it seems to me to amount to this; that mère knowledge of tlie danger 
will not do: there must be an assent on the part of the workman to accept 
the risk, with a full appréciation of its extent, to bring the workman within 
the maxim, Volenti non fit injuria. If so, that is a question of fact. Hère 
the jndge of the court below has corne to the conclusion that the moment it 
appeared that the plaIntifC knew and appreciated the danger, and did not at 
once qixit the defendant's employ, he came within the maxim, and was there- 
fore, upon the authority of Thomas v. Quartermaine, disentitled to recover. 
He did not bring his mind to bear upon the motives which Induced the plaln- 
tiff to act as he did, whether he relied upon the foreraan's statement that the 
employer would be responsible in case of an accident, or whether he was In- 
fluenced by the fear of being thrown out of employ if he disobeyed the fore- 
man's orders. Ail that was for a jury, and the judge ought to hâve applied 
his mind to it." 

In that case it was accordingly held that the servant might recover 
from his master, who had provided him with a vicious horse to be 
driven and used in the performance of his daily duties, although it 
appeared that the servant had continued to use the vicious animal 
long after he had become fully conscious of the fact that he was 
vicious and unfit to be used. At ail events it was decided that the 
lower court, upon this state of facts, was not authorized to say, as a 
matter of law, that he had assumed the risk and could not recover. 

To the same efïect was the décision in Thrussell v. Handyside & 
Company, 20 Q. B. D. 359, 364, where it was said by the court, inter 
alia: 

"It eannot be said, where a man Is lawfully engaged in work and is in 
danger of dismlssal if he leaves his work, that he willfuUy Ineurs any risk 
which he may encounter in the course of such work, and hère the piaintiff 
had asked the defendant's men to take care * * ». If the piaintiff could 
bave gone away from the dangerous place wlthout incurring the risk of loslng 
his means of llvellhood, the case might hâve been différent; but he was 
obliged to be there; his poverty, not his will, consented to incur the danger." 

And in a still later case, Smith v. Baker, i Appeal Cases, L. R. 
(1891) 325, which was decided by the House of Lords, the highest 
judicial authority in England, the doctrine announced in Yarmouth 
V. France, supra, was reafïirmed. In that case it appeared that the 
piaintiff was employed to drill holes in a rock. A crâne was set up in 
close proximity to the place where he worked, so that the arm of the 
crâne, which was used to lift stones, swung the same over the plain- 
tiff's head, and he was injured by a falling stone. The doctrine was 
invoked in that case that the danger incident to the situation where 
the piaintiff was put at work was obvious, and that by continuing to 
work in the présence of visible dangers the piaintiff had agreed to as- 
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sume that risk. The Housfi df i/ordsjwîth ônly one dissenting voice, 
held that the questioti whether the'pÇlâiîitirf hâd undertaken to assume 
the: risk, and for that reason was' îiOt entitled to recover, was one 
of fact and not bf law, and that this wàs se' both at common law 
and in cases arising^ under the èrripïoyer's liiability act of 1880, under 
which! that caSe afose. Sonle'^paragraphs of the dédisions of the 
learned judges who sat ift, that case in the House of Ljords are perti- 
nent hère, ànd deserve to be quoted. For example, Lord Watson said 
(vide, p. 355): 

"When, as îs commonly the case, his acceptaiice or nohacceptance of the 
-■sk Is left to Implication, the workman caniiot reasonably be held to hâve 
undertaken It, unless hé knew o( Its existence and appreclated or had the 
nïeans of appreclatlng Its danger. But assumlng that he did so, I am unable 
to accède to the suggestion that ttie mère fact of hls côntlnulng at his work 
wlth such knbwledge and appreciàtldn wlll in evéry case necessarily Imply 
hls ■ àèceptance. Whether It wlll haye that effiect or not dépends, In my 
opliiion, to a considérable êxtent upon the nature of the risk and the work- 
man's Connection wlth It, as well a^ upon other conslderdt?ons whieh must 
vary aecôrdliig to the circunistances 'of eaeh case." 

Farther on in his opinion the same learned judg'e observed: 

"In thé circumstances oi thls case, the question whether he [the plalntiff] 
has aceepted tiiç risk Is one of fact; there is no arbitràry rule of law which 
'décides it." ,, . , 

Lord Herschell observed (vide p. 362) : 

"Whatever the dangers of the employment which the employed undertakes, 
amongst th'em is certainly not to be nnnibered the risk of the employer's négli- 
gence, and the création or enhaneement pf danger thereby engendered. If, 
then, the employer thus falls In his duly tôwards the employed, I do not think 
that becauste, he does not straightway ïeluse to continue his service it is true 
tô say that he is wilUng that his employer should thus àct towards Mm. I 
believe it would be contrary to fact to assert that he either invited or assented 
to the act or defa»lt wlii(;h he complains of as wrong, and I know of no prin- 
ciple of law which coœpels the conclusion that the maxim, 'Volenti non fit 
Injuria,' beèbinés applicable." . 

, Farther çn in his opinion, wheti discussing the décision in Thomas 
V. Quartermaine, the same judge observed that if it was assunied in 
that case — 

"That there was a hreach of duty on the part of the employer in not having 
the vats ïenco^, >,*[,* it seems; to me: that it must hâve been a question 
of façt, and not rOf law, Wihetherthe plaintlfC undertook the employment with 
an appréciation of the risk which arose on the occasion in question from the 
particular nature of the wprk which he had to perfortn.; If the efCect of the 
judg:ment,|?,e tha,t tlie mère, fact that the plaintiff, aftet he knew the condition 
of the premiseSjCftntinuçdtto, work and did not quit his employment, afforded 
his employer an answer to the action, even though a breach of duty on hls 
part was madê eut, I ami unable, for the reasons I hâve given, to concur in 
the décision." i m - .' ' ' 

The sap<?;yi,ew,lpf the questioti uiider discussion has been taken 
in: this country.: For example, in Fitzgerald v. Connecticut River 
Paper Ço., 155 Mass,-i55, 29 N. E. 464, 31 Am, St. Rep. 537, it ap- 
peared that an employé in a mill,.who had worked there for 13 years 
and was familiari with ail of the surr'oundings, in attempting to go 
down som« steps. which were covered with ice, fell and was seriously 
injuredr ThÇ ice upon the. steps was caused by éxhaust steam from 
ap;^ngine which; ,w?iS;,i'unbv the défendant comoany, which' fell upon 
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the steps and froze, and the plaintifï knew the steps to be icy and 
more or less slippery in the winter season, and that at the time she 
was hurt she was going down the steps with a dmner pail in one hand 
and holding onto the raihng with the other. It was held by the 
Suprême Judicial Court of Massachusetts, in an elaborate décision, 
that the question whether the plaintifï had assumed the risk in ques- 
tion was a question of fact for the jury, and that it could not be said, 
as a matter of law, that she appreciated the risk and agreed to as- 
sume it. Also in the case of Mahoney v. Dore, 155 Mass. 513, 30 
N. E. 366, it appeared that the plaintifï, a servant girl, had fallen down 
a flight of steps in conséquence of sleet and ice which had formed 
thereon because the défendant had snfifered a skylight over the steps 
to become broken, thus permitting the sleet to form on the steps. 
It further appeared that the plaintifï had gone down the steps once 
before, that evening, and knew that they were slippery, and that when 
she fell she had hold of the railing and was trying to go down safely. 
The court held on this state of facts that the question whether the 
plaintifï had assumed the risk of injury by going down the steps, in 
their known icy condition, was properly submitted to the jury. 

See, also, to the same efïect, Wuotilla v. Duluth lyumljer Co., 37 
Minn. 153, 33 N. W. 551, where it was held that the fact that a servant 
knows of the defective condition of the instrumentalities with which 
he Works does not necessarily charge him with contributory négli- 
gence or the assumption of the risks growing out of such defects, and 
that it is the right of a jury to détermine thèse questions. See, also, 
Pennsylvania R. Co. v. Jones (C. C. A.) 123 Fed. 753, 756; Thorpe 
V. Missouri Pacific Railroad Co., 89 Mo. 650, 662, 663, 2 S. W. 3, 58 
Am. Rep. 120; Hamilton v. Rich Hill Mining Company, 108 Mo. 364, 
375, 376, 18 S. W. 977; Myers v. Hudson Iron Company, 150 Mass. 
125, 134, 22 N. E. 631, 15 Am. St. Rep. 176; Ferren v. Old Colony 
Railroad Co., 143 Maso. 197, 200, 9 N. E. 608. In this connection it is 
worthy of remark that in Èngland the last vestige of the doctrine that 
a servant who continues at work with knowledge and appréciation of a 
defect in tools and machinery thereby impliedly agrées with his master 
to assume the risk of getting hurt was abolished by an act of Parliament 
passed August 6, 1897 (vide St. 60 & 61 Vict. c. 37, Chitty's English 
Statutes, Supplément 1895-1901, vol. 14), which makes the master 
liable to his servant for any injury which the latter sustains in consé- 
quence of the master's négligence in providing tools and appliances, 
unless "it is proved that the injury to the workman is attributable to the 
serions and willful misconduct of the workman"; thereby setting the 
seal of condemnation on the entire doctrine of assumption cà risk as 
theretofore promulgated, or as it was understood to hâve been pro- 
mulgated in Thomas v. Quartermaine, 18 Q. B. D. 685. 

I do not deny that there are cases where some courts hâve held 
that the risk encountered by a servant in using a defective implement" 
or appliance was so obvions that he must hâve appreciated it fully, 
and for that reason hâve declared that he assumed it ; but I maintain 
that in case of a clear omission c! duty by an employer which has 
occasioned an injury, where an inference is to be drawn from facts and 
circumstances that a servant appreciated the risk incident thereto 
and voluntarily agreed to assume it, the inference is essentially one <4 



524 126 FEDERAL EEPORTEE, 

fact and should be drawn by a jury, who are usually as well acquaînted 
as judges with the mqtives which prompt human action, and who, in, 
such cases as the one supposed, are quite as likely to form a correct 
conclusion. I. hâve already remarked, and I repeat the thought, that 
it is not at ail improbable that the plaintiff in this case had never con- 
sidered the fact that her hand might slip between thèse uncovered 
cogs and be crushed. I hâve little doubt that a jury of reasonable 
men would hâve found without hésitation that she had never foreseen 
that such an accident might happen, and hence did not in fact appre- 
ciate the risk. She was comparatively young, and at an âge when 
persons like her, in the course of their daily work, are not given to 
thoughts of lurking dangers. It is certain, I think, that she never 
thought of agreeing with her employer to assume the lurking danger 
to which she was in fact exposed, and to absolve her employer from 
ail blâme. The Législature, however, appreciated the danger which 
she and thousands of others like her might unwittingly incur, and 
how they would naturally act — ^permitting their employers to make 
such provision for their safety as they saw fît, neither making any 
complaints on that account, nor qmtting their employment. it ac- 
cordingly said to employers, "You must cover machinery which may 
occasion injury when you can do so easily, and thus protect your 
servants from unnecessary risks." If such a duty can be evaded by 
voluntary agreements made by employers with their employés, and 
by implication, only, then the existence of such agreements, when al- 
leged, should be found by a jury. In no other way, in my judgment, 
will such statutes prove effective for the protection of human life. 

This opinion has alregdy been extended to unusual length. It is 
of greater length than a dissenting opinion in a personal injury case, 
or a majority- opinion for that matter^ ought to be. But the ques- 
tions involved, are important and will affèct the rights of very many 
litigants, and on that account I désire to place on record a plain state- 
ment of the reasons why I dissent from doctrines which seem to 
me to hâve been formulated with an eye mainly to the protection of 
employers and with too little regard for the situation and rights of 
employés. /••, ' 



GLÉI|ÎMONT LTJMBJEB 00. v, EOY. 
(Circuit Court of App'eàls, Elghth Circuit. Kovember 12, 1903.) 
No. 1,844. : 

1. Injubt to 8:bSvant— Négligence— Dutt of Masteu. 

The master Is not requlred to supply tlie best, newest, or safest ap- 
pliances to secure the safety of his Servants, nor Is h% tpund to Insure 
the safety of the placer or of the machinery he furnishes. His duty is 
discbarged If he exercises ordinary care to furnish a place and appliances 
reasonabïy safe and suitable for aie use of his employés. 

8, Same— Factoby Act— AssuMPTioN OF Risk. 

The factory act df Minnesota (Gén. St. 1894, § 2248), which requires 
employers to guardflr fence dangeroias machinery ^as far as practicabl^ 
does not aboli«Ji *he défense of assumption of ri&k. It does not déprive 
parties of the iight to contrîfct regarding the risks of their avocations. 

T 1. See Master and Servant, vol. 34, Cent. Dlg. §§ 172, 173, iSi, 182. ~ 
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8. SaMB— ASSUMPTION OF RiSK. 

A servant, by entering or contlnulng In the employment of a master 
wlthout complalnt, assumes the rlsks and dangers of the service whlch 
he knowa and appréciâtes, and those which an ordlnarily prudent person 
of his capaclty and intelligence would hâve known and appreclated In hls 
situation, Includlng the risks and dangers whlch arlse from the fallure 
of a master to fuUy discharge hls duty to exercise ordinary care to 
furnlsh the servant wlth a reasonably safe place to work, and reasonably 
safe appliances to use. 
i, Samk — EsTOPPBii TO Dent Appréciation of Open Dangers. 

An employé cannot be heard to say that he did not appreciate or reallze 
the danger, where the defects were obvions, and the dangers would hâve 
been apparent to an ordlnarily prudent person of hls intelligence and 
expérience in his situation. 
B. Tkial— Pbrbmptort Instruction— Assomption of Risk. 

Where the uncontradicted évidence discloses the fact that the defectij 
in the place or in the tools were obvions, and the danger from them ap- 
parent to an ordlnarily prudent person of the expérience and capaclty or 
the servant, when placed in hls situation, and the employé entered upon 
or continued in the service wlthout complalnt, the défense of assumption 
of risk Is concluslvely establlshed, and the court should Instruct the jury 
to return a verdict for the défendant 
• Injurt to Employé— Evidence. 

A young man, 20 years of âge, who had worked around sawmills for 
some months, and had used a cant hook 6 days, stood upon a bumper 
18 inches high, composed of a timber 12 by 12, and 12 feet long, and a 
timber 6 by 12, and from 6 to 10 feet long, placed upon it so that it 
would présent a face of 6 Inches, took hold of a log lylng upon an IncUned 
deck by the slde of the bumper wlth a cant hook, llfted, hls cant hook 
sllpped, and he fell forward onto the carrlage of a sawmill, and was 
borne against the saw, so that his hand was Injured. The saw was 
boxed, wlth the exception of the space requlslte for the movement of 
logs against it whlch were to be sawed. There was no post at the lower 
end of the bumper for the workman to steady blmself against, as there 
was in some other mllls. The bumper was somewhat shaky, and the cant 
hook was loose in the socket. The plaintlff sought to recover damages 
on account of thèse defects. They were open and visible, and he testified 
that he was aware of them ail, but that he did not reallze the danger. 

Eeld, the defects were obvious, and the dangers so apparent to an ordl- 
narily prudent person of his Intelligence and ablllty that by contlnulng m 
the employment five days he assumed the risk of thèse defects and dan- 
gers, and that the court should hav« instructed the jury to return a ver- 
dict for the défendant. 

Thayer, Circuit Judge, dlssenting. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

H. H. Grâce, for plaintiflf in error. 

R. J. Montague, for défendant in error, 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge. The plaintifif below, Théodore Roy, 
brought an action against the Glenmont Lumber Company, a cor- 
poration, for alleged négligence which he averred caused him to fall 
upon a log carriage in the defendant's sawmill, and to lose a part of 

1 3. Assumption of rlsk Incident to employment, see note to Kaliroad Co. t. 
Hennessey, 38 C. O. A. 314. 
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his hand against the saw. There was a verdict and judgment for the 
plaintif]^ %nd the alleged error in the triai is that the court below re- 
fused to instruct the jury to return a -Verdict for the défendant. The 
acts of negiligence upon which the plaintiflf reUed when the évidence 
closed Were a failtjre tô'jj^i-operly box thè'saw, a failurç to efecf.and 
piaintaiii' a Sjtjuare post near the lower end of the bumper» the fact 
that the bumper was shaky and too narrow at the top, and the fact 
Ihat the cant hook which the plaintifï used was worn, and the hook 
was loose in its socket. -'Thé material fàcts disclosed by the évidence 
were n^t in dispute, and tliey were thèse : The plaintif! was a young 
man, :^ yearç of age.when, on Gctqber 13, 1900, he was injured. 
lie had been working around the sawmill ail the preceding Summer. 
The logs were drawn into the mill by a chain, and then thrown by 
machinéi-y to the right and leit, 'whei'é they rolled down Jog decks in 
the forrn bf inclined planes to carriages, on which they were borne 
to the band saws and cut.int-o lumber. The log deck on which this 
accideiit happened was abdût 20 feet lotig and 12 feet wide. With 
^he excef)tion of a small pit near thereai;', end of it, it was planked 
over, and there were two skids of railroaà iron 8 inches high upon it, 
i-jn which the logs rolleddpwnto the carnage. Across the forward 
end of this deck was a bumper constructed to preVent the rolling logs 
from strîking the sawyer, who stood below, opposite the saw, and 
near the forward end of the log deck. The. saw was boxed, with the 
exception of a space of sufiîcient size to permit the largest logs sawed 
in that mill to pass through the boxes and be turned into lumber. 
The bumpèrwas cô'iistructed of two timbers — one 12 by 12, which was 
12 f eet' lorï^, ihd the other,i2 by 6, which was from 5 to 10 feet long. 
The lattèr was laid on the former, so that its face was 18 inches above 
the deck. This face, originally 6 inches wide, had become %vorn by 
use untîl it was 55^ inches in width. Thèse timbers were secured by 
bolts, whîbh either passed through them and through the log deck 
below, or through the upper timber aiid into the lower one, where 
they were fastened in place by nuts. The fréquent blows of the 
rolling logs upon the tirnbers had made the bolts wabbly and the 
bumper shaky. There wa's rio îron or other post near the lower end 
of the bumper for the workman to steady himselî with, although posts 
of this character were maintained in similar positions îa some other 
sawmills. The cant hook was loose in its socket, had no prongs at 
the foot of thehandle, suchas projected from some such tôols, and the 
point of the hook was dull and about an inch long, while those of some, 
other hooks were two inches in length. Uritil four or fiye days before 
the accident Roy had been working on the mill pond, driving logs 
up to the chairi with a pjck pôle. The foreman then assigned him 
to tend the chain. He told the foreman that he had a job that he 
could do pretty well, and that he did not see why he changed him. 
But the foreman directed hiçi .tO proceed to take charge .of the logs 
as they were drawrt up by thé cïiàin. His duties were tp. stop the logs^ 
at the propes placç as thiey came into 1;be mill, andto tferow. them to 
the right and to the leît.py means of levers which àctiuàfjéd machinery 
which accomplished this reslilt. Sometimes as the logs rolled down 
the deck tbeir forward çnds would strike against the bumper, and they 
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wculd siick. It was then the plaintiff's duty to loosen and roll them 
dowTi by the use of the cant hook. This resuit could be accomphshed 
either by walking out on the bumper and using the cant hook on the 
forward end of a log, or by going to its rear efld and using the cant 
hook there. After Roy had been at work in this position four or fîve 
days, and after he had repeatedly walked out upon the bumper and 
used the cant hook to roll logs down the deck every day of his em- 
ployment as a tender of the ehain, four logs stilck; he walked out 
upon the bumper, took hold of one of them with the cant hook, iifted, 
;he hook slipped, he fell forward onto the carriage belowy and one 
of his hands was borne against the saw and injured before it could be 
extricated. 

The condition of the saw and of the boxing about it, and the ab- 
sence of any post near the lower end of the bumper, if defects, were 
open, visible, and obvious ones. The foUowing testimony ot one of 
the plaintiff's witnesses^the workman who had preceded him in the 
discharge of the duty of.tending the chain — was uncontradicted : 

"Q. Working on the log <Ieck, you can see your work as plainly as you can 
see this table? A. Yes, sir. Q. You can see that log deck as plainly as you 
can see anything? A.. Yes, sir. Q. And you could see thèse timbers that make 
up the bumper just as plainly as you can see either of thèse tables in the 
courtroomî A. Yes, «ir. Q. It is ail in plain, open sight? A. Yes, sir. Q. 
You could see it jus\. that way — that one stick of timber was put on top of 
the pther — could you not? A. Yes, sir. Q. But you walked on it, and you 
walked there freely, whether it was loose or whether it was tight? A. Cer- 
iiioly. Q. You couldn't walk on there without knowing whether it was loose 
or wJbether it was tight, could you? A. No, sir. Q. A man couldn't walk on 
there more than once without knowing just what condition it was in, could 
he? A. No, sir. Q. And you worked there for a long time, you say? A. 
Yes, sir. * * * Q. There is nothing about a cant hook, so far as the man- 
ner in which it Is put up and made, but that you can see how it is, made, 
and how it Works, by looking at it, taking it up, and handling it? A. No, 
sir. Q. If a caut hook Is loose, you will know it just as soon as you take it 
up In your hand, will you not? A. Why, yes; certaiuly. Q. You couldn't 
take it up and handie it without knowing it is loose? A. No, sir. Q. Se 
that, if you took up the cant hook that you hâve testified to was in the mill— 
the one with the heavy, oak handie — ^if that was loose, the moment you took 
it up and undertook to handie it you could see it was loose? A. Yes, sir. 
Q. You could see that at once? A. Yes, sir. Q. You couldn't handie it witu 
out knowing that it was loose? A. No, sir. Q. You could see that in an 
instant? A. Y«s, sir. Q. State whether or not there was any projection on 
the iron ring at the end of the cant hook? A. Yes, sir. Q. You couldn't 
handie it very well without seeing thèse projections? A. No, sir. Q. You 
couldn't handie it very well without knowing there were no projections on 
there, could you? A. No, sir. Q. A cant hook is a plaih, ordinary tool used 
in and about the lumber business? A. Yes, sir. Q. Ûsed for the moving 
of logs? A. Yes, sir." 

, The plaintiff testifàed that he noticed that the timbers constituting 
the bumper wère a little loose and shaky while he was working there ; 
that the first work he ever did lumbering was roUing logs into a lake 
with a cant hook ; that at that timè he used such a tool two days ; 
that the first day he worked with a cant hook he knew that if the hook 
was fast in the log it would not slipi'and if it was not it would slip; 
that, the ipoment he took up the cant hook which he was using when 
(lé was htirt, he saw that it was loose in the socket; that he used it 
frequently many times an hour each of the five days he was working 
in the place where he was injured before he was hurt ; that he knew 
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that |f the cant hook did not catch in the Iqg it would slip ; tHat ii Kad 
slipped sévéral times before he was ihjuréd; that he did not realize 
the dânget that was there— and SIS follows: 

"Q. You don't know what causéd you to fall, do you? A. Tes, sir. Q. 
Wliat was It? A- Just as I caught hold, tbe cant hook — If the cant hook 
had not sUpped, I wouldn't hâve ffell. Q. You say the cant hook. State 
whéther yôtt were positive aboat that? A. Yes; Just as I got hold of the log 
It sUppéd, and I went right over with It Q. The cant hook sllpped? A. Yes, 
sir. Q. Tben the slipplng of the cant hook caused you to be thrown over 
thereî A^ Tes, sir." 

Concedifig, without considering or dècîding the question, that 
there is some évidence in thiS case that the défendant failed to com- 
pletely discharge its duty to exercise ordinary care to furnish for the 
plaintifif's- tise a reasoriably safe place and reasonably safe aippliances, 
ihis case is rtiled by thèse estabîished principles of laW: 

The master is not required to supply the best, newe&t, or safest 
apphances to secure the safety of his servants ; nor is he bound to in- 
sure thé sàïety of the place or of the apphances hè furnishes. His 
duty in this. respect is discharged when he has exercised ordinary 
care to furnish a place and appliahces reasonably safe and suitable 
for the useï of his employés. Washington, etc., R. Co. v. McDade, 
135 U. S. 554, 570, 10 Sup. Ct. 1044, 34 L. Ed. 235; Pattoti v. Rail- 
way Co., 179 U. S. 658, 661, 21 Sup. Ct. 275, 45 L. Ed. 361. 

The factory act of. Minnesota (Gen. St. 1894, § 2248), which re- 
quires employers to guard or fence dangerous machinery so far as 
possible, does not abolish the défense of assunjption of risk. It does 
not deprive parties of their right to contract regarding the risks of 
their avocations. 

A servant, by entering or continuing in the employment of a mas- 
ter without complaint, assumes the risks and dangers of the service 
which he knows and appréciâtes, and those which an ordinarily pru- 
dent person of his capacity and expérience would hâve known and 
appreciated in his situation. Choctaw, Oklahoma & Gulf Ry. Co. v. 
McDade, 24 Sup. Ct. 24, 48 ly. Ed. ■ — ; opinion filed Nov. 2, 1903. 

An employé cannot be heard to say that he did not appreciate or 
realize the dahgers where the defects were pbvioUf and the dangers 
would hâve been known ànd appreciated îsy an ordinarily prudent 
person of his intelligence and expérience in his situation. Choctaw, 
Oklahoma & Gulf Ry. Co. v. McDade, 24 Slip. Ct. 24, 48 L. Ed. — ; 
opinion fîled Nov, 2, 1903, 

Among the risks and dangers which thp ser»*nt may thus assume 
are those which arise from the failure of the masttr tô fuUy discharge 
his duty to exercise ordinary care to furnish the servant with a rea- 
sonably saîw place to work, aiid reasonably safe appliances to ,!Be. 

Where the uncontradicted évidence discloses the fact that the de- 
fects in the place or in the tools were obvions, and the dangers from 
them would hâve been apparent to an ordinarily prudent person ot 
the intelligence and capacity of the seryaïit, if placed in his situation, 
and the employé entered upon or cohtijnued in the service without 
complaint, the défense ôf assumption of risk is conclusively estab- 
îished, and the iourt should instruct the jury to return a verdict for 
the défendant. 
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Every defect of which the plaintiff complains — the condition of the 
saw, the absence of the post at the lower end of the bumper, and the 
looseness of the cant hook in its socket — was. obvious to a casual in- 
spection, and was known to him within one hour after he entered 
upon the discharge of the duty of tending the chain. He was 20 
years of âge, and his testimony clearly discloses the fact that his abil- 
ity, intelligence, and perception were not inferior to those of the 
ordinàry young man of his âge and expérience. A minor assumes 
the risks and dangers that he actually knows and appréciâtes, and 
those that are so apparent that one of his âge, expérience, and ca- 
pacity would, in the exercise of ordinàry care, know and appreciate 
them, to the same extent as does the adult. Bohn Mfg. Co. v. Erick- 
son, 5 C. C. A. 341, 344, 55 Fed. 943, 946; Engine Works v. Ran- 
dall, 100 Ind. 293, 298, 300, 50 Am. Rep. 798; Berger v. Ry. Co., 
39 Mînn. 78, 38 N. W. 814; Sullivan v. Mfg. Ço., 113 Mass. 396; 
Fones v. Phillips, 39 Ark. 17, 38, 43 Am. Rep'. 264. The dangers 
from the defects which hâve been mentioned were so apparent that 
knowledge and appréciation of them were unavoidable by a young 
man of 20 years, possessed of ordinàry prudence and perception. 
He fell and received his injury because the point of his cant hook 
slipped when he was standing upon the inclined bumper, endeavoring 
to lift the log. He knew that the hook was loose in its socket — ^that 
its point was short, dull, and liable to slip — for he testified that it 
had sHpped several times before while he was using it. He knew 
that if it slipped there was danger that he would fall forward toward 
the carriage and toward the saw, and corne within reach of its teeth. 
There was nothing hidden, recondite, uncertain, about the dangers 
frqm the defects of which he complains. They were so plain, open, 
apparent, that any young man 20 years of âge, of ordinàry ability 
and prudence, who had used a cant hook 2 hours, to say nothing of 
6 days, and who had worked about logs for months, could not hâve 
avoided a knowledge and an appréciation of them if he were placed 
in the situation of the plaintiff. Nevertheless he continued in the 
service, and refrained from notifying his niaster of the defects he now 
mentions, when his opportunity to know them and his knowledge of 
them were at least equal to those of his master.or of his inspectors, 
and his acquaintance with them far more intimate and familiar. The 
conclusion is unavoidable that, by entering upon and continuing in 
his service' for five days in the présence of obvious defects, which 
he knew, and of plain, apparent dangers, which an ordinarily prudent 
person of his expérience and intelligence in his situation could not 
hâve failed to appreciate, he assumed the risk of the injury which re- 
sulted from them, so that no cause of action ever arose in his favor 
against the défendant; and the court should hâve instructed the jury 
to that effect. This application of the rules of law which govern 
this case is sustained and illustrated by the following cases, in which 
courts hâve held that it was the duty of the trial court to direct a ver- 
dict for the employer : Higgins Carpet Co. v. O'Keefe, 51 U. S. App. 
71, 81, 79 Fed. 900, go2, 25 C. C. A. 220, 222, in which a boy 15 years 
of âge, who had been at work in a room with a picking machine, was 
assigned to feed it, and permitted his hands to slip into the exposed 
126 F.— 84 
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cog's,,'wHicli the factôry act of New York requîred the iiiàster to keep 
co'vered; Ëuckîey v.' Mfg. Ço', iiS, N. Y. 540, 21 N. 'Ë. 717, •yyhèrein 
a boy 12 years old slïppéd ând thtew his fingers intô exposed cogs ; 
Engine Works -v. 'ÉM.hâs.U, 100 Ind. 293, 50 Am. Rep, 798, in which a 
boy 19 ye4rs, of âge permitted his hands to engage with mashing cogs; 
Berger v. Ry. Co., 39 Ktîfin. 78, 38 N. W. 814, wherein aboy, in feed- 
ing roliers in; a boiler-making shop, permitted his hands to slip be- 
tween them; Cudahy Packing Co. v. Iviârcân,. 45 C. C. A- 51S. Si7. 
106 ï?ed. 645, 647, 54 L. R. A. 258, in which a block on which a boy 
17 years of âge' was standing àipipedupôn the greàsy floor, and 
causèd hini to thro-^V hîshand into a hasher; Glôver y. Boit Co., 153 
Mo. 327, 55 S. W. 88, îri' wijicîi a boy engaged in pùlling iron from a 
pile feli,, and threw his fingers between çloging shears; Sullivan v. 
Simplex Ëlëctrica:! Co., t^iSTVÎaSs. 35, ,39, 59 N. E. 645, in which the 
hands oî i bôy' 19 y.eai^s of âge, wno \^as feeding rubber between 
roliers, wei'é caught and in jûred by them.' ' 

A tnore exhaustive discussion of tîie tSûes of law on which this dé- 
cision isbasèd, a citation, review, and anàlysis of the authbrities which 
sustain tliétn, and which c'ompel the ultirnate conclusion in this case, 
maiy be fdund in the opinion of this court, fîled herevvith, in St. Louis 
Cordage Ço. v. Miller, i2'6 Ped. 495, a case which was argued at the 
same term,.and which has been considered at the same time with the 
case in h^did'.' , ' '. "\\ 

The ju(i'gment below! illust be reversed, and the caçe remanded for 
a neW triai', afrd it' is' so prdered. 

THAYE'Ri Circuit Judgç'(dissenting). I dissent from the opinion 
of the tnàjot-ity of thé coUr't in' this case' for the foUôWiligi'easons : 

Thé côfflplaint on which thé case wâs tried charg^çd thàt the em- 
ployer, the ; Çleniiiont Ivumber Com|^âhy, was négligent ■ in three re- 
spects : Firàti in not ;ptc)Viding thé plaintifï with a sàfe place to 
stand wheh he wâs doihg his work, as it rhight eaâily hâve donc ; 
second, m plloyîding him with .a defective càht hook with which to 
handle ib^s ; ànd; third, iii leavirig.thé saw, în l^roxithity to which he 
worked, unbbxed 'or unéWérétl.'^ .Aï^thé'co'ncltision of the case the 
défendant çompany 'askéd the'éôùrt to 'direct a verdict ih its favor, 
which réquest'the cotift" dvérruled, and the defendanï excepted. The 
refusai of'this Teqiiestîs' the sole èri^dra'ssigned.l' 

It is conçedéd, apparently, by thë frLa|ôrity of thç éburt, or at least 
théy decliiiëto' diseurs, tbat ''question, th^tthere i$'some évidence in 
the case téndiîiIgtosHëW thàt thé défendant 'cdrppahy failed to dis- 
chai'ge its,dutîiéfe''in the iriâtterofpf^vidihghim With a sàfe place to 
work, aiid With''réàsoriâ'biy S'afe tôolé ànd appliances wherewith to 
work. Uiidei''the testimony in thèfcà'sèi this concession, I think, is 
clearly necèssàTy. • It ■was the province ôf the, jury tô décide whether 
the plaintifï's -eftpïoyër ha'd prpvided hira with a réàëp^^ safe place 
to stand, pif whethér it hâd exercised proper care ai^d foresight in 
that respect. Thé evîd'eiice s'hoWs; thàt the plaititifiE was a young 
man, about twénty years of âge; that his customary' wdfk was to 
float'logs up to the foot df â slide/âhd put a chain around them, so 
that they could be drawii dnto ihé'log déck in the'mill;,that it was 
the business of another man, by the name of Erickson, who stPdd on 
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the log deck, to kick the logs from the deck onto which they had been 
drawn, so that they would roll at right angles down an incline con- 
sisting of two pièces of railroad iron, to the saw carriage, which car- 
ried the logs forward to the saw. The logs were thus kicked off from 
the deck by means of a lever which Erickson handled. At the end 
of the log deck where Erickson stood, two pièces of timber were laid 
parallel to the incline, which made a bvimper, as it is termed, some 
two feet high. This bumper was placed where it was to prevent the 
logs, as they rolled down the slide, from hitting the sawyer. The 
upper timber composing this bumper was only five or six inches 
wide, and it sloped toward the saw carriage. It sometimes happened 
that, as a log was kicked ofï from the log deck, its end would hit 
against the bumper, preventing it from rolling down the incHne as 
it ought to do. On such occasions it was the duty of Erickson to 
release the log, by means of a cant hook or lever, so that it would roll. 
The évidence shows very clearly that it was his habit, when a log got 
stuck, to stand on the top of the bumper, which was only fîve or six 
inches wide, and, by means of the cant hook or lever, pry the log 
loose, so that it would roll down to the carriage. He could, of course, 
igo around to the other end of the log, but by doing so he lost time, 
and his duties required him to be expeditious. Besides, there was a 
dépression or hole at the other end of the logs, which made it incon- 
vénient to stand at that end and release the logs. Four or five days' 
before the accident occurred, Erickson was taken sick, and the fore- 
man directed the plaintifï, Roy, to take his place and do his work 
temporarily. The plaintifï seems to hâve been disinclined at first to 
do so, but he obeyed the orders of the foreman. A few days after he 
was assigned to this job, a log became stuck. He took the cant 
hook, got on top of the bumper, as he had seen Erickson do, and 
undertook to pry the log loose. The cant hook, for some reason, 
slipped when he gripped the log, and as a resuit he fell forward onto 
the saw carriage, was carried against the saw, losing three of his 
fîngers, and would hâve been killed, but for the fact that the sawyer, 
seeing him fall, stopped the saw. 

Judge Shiras, who tried this case below, instructed the jury to the 
foUowing efifect : 

"Now, as I said before, the rule of law Is that where a master furnlshes 
a place of a certain character, or appliances of a certain nature, for the use 
of his employé, and that employé enters upon the work, and the employé 
bas a reasonabie knowledge, or a fair opportunity to know the character of 
the place that he is required to work in, or the nature and character of the 
appliances that are furnished him to work with, so that you can fairly say 
that he knows, as well as the master, the dangers, risks, and hazards that 
will be cast upon him by working in the place that is furnished him, and by 
the use of the appliances that are furnished him, then, if he bas knowledge 
of that, and he continues in the employ, and receives pay from the master, 
making no eomplaint about it, that would justify you in finding that he was 
wllling to undertake and earry it on in the place and with the appliances that 
the master furnished him, and he would therefore be held, lu law, to bave 
assumed the risks and dangers pertaining to the situation as It then existed. 
Now, In determining this matter, as I bave already stated In the case, you 
will look at the situation as it actually existed, as to whether the plaintifC 
assumed the risk of thèse appliances and the place, and the dangers connected 
with them. The theory is that an employé bas assumed those risks, by 
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reason of the faet that he has kirtrwledg» of them— that he has the same 
knowledge that the master has of: thèse «angers that are created by the 
place ancl the appllances that are furnished him — and, knowing them, he has 
continue^ In the work. You will look, therefore, at the âge Of the employé, 
his knowlëdge, his expérience, and \vhat his powers of observation are at 
the tlme he Is called upon to enter into the work; -what the opportunltiés are 
or were for hlm to know and ascertain and hâve knowledge of the dangers 
and risks Burrounding hlm when ■^orklng in that place with thèse appllances. 
But the; employé is not to be held to hâve assumed thèse risks and dangers 
if they àte due to the négligence or want of reasonable care and caution 
on the part of the master, unless it' clearjy appears, and you can falrly flnd 
from the évidence, that he kneiv or had a reasonable opportùnity of know- 
ing, as fuUy as the master did, and as fairly as the master, the character of 
the dangiers, and what risks and hazards he was really assuming when he 
contlhued in the work." 

He further instructed the jury that, when he spoke in his charge 
about the plaintiff 's seeing the danger, he meant "not merely with the 
eye alone, but with the bfain, in the sensé of reaHzing it — having an 
opportùnity to know and hâve knowledge of the dangers of the sur- 
roundingsof the situation." 

Now, my associâtes, taking no note of the fact that the plaintiff 
below was only 20 years old, and assuming, apparently, that a young^ 
man of that âge must of necessity possess as much caution and pru- 
dence as one having years of expérience, and taking no note of the 
fact thàt the law cast on the défendant company, rather than the 
plaintifï, the duty, when it constructed this bumper, of foreseeing 
the risk to which its employés would be thereby exposed, and taking 
no note of the fact that the plaintiff had only worked on the log 
deck a few days before he was hiirt, and that thousands of young 
men of his âge, if ordered by their foreman to work in such a place, 
would hâve obeyed the order without complaint, and wïthout a reaHz- 
ing sensé of the danger, even if the danger had beeri greater, confî- 
dently find that he did seé and appredate the danger, and did volun- 
tarily consent to assume if and absolve the défendant company from 
ail liabiHty. I am unable to assent to any such doctrine, the resuit 
of which, as it seems to me, will be to enable employers to expose 
their employée to ail sorts of rislcs with the utmost nonchalance ; say- 
ing to them, when hurt : "You cannot call on us for tompensation. 
You saw the 1 danger towhidh we 'negligentlv exposed you, or at 
least you ought to hâve séèh it and yoit might hâve qtiit our service if 
you were unwilling to, incjir it." I am of opinion, for the reasons 
stated at length in my dissenting opinion in the case of St. Louis 
Cordage Co. v. Mary Miller (C. C. A.) 126 Fed. 495, that this ought 
not to be the law, under any enlightened System oî jurisprudence, 
and that itiç not the law, ; At aU events, jurieS should be permitted 
to find, in such cases as this,:whether the servant, with a full knowl- 
edge and appréciation of the risk, agreèd with his master to assume it 
and absolve him from liàbility. This is an infereiice of fact, and 
juries shoyld be left tp deterthine it. It is an invasion oî the province 
of the jury tO do otherwise.: I think the learned trial judge took the 
right view of this question, and that the verdict of the jury,' which 
awarded the plaintifï nothing more than reasonable compensation for 
the in juVies which he had s ustained, ought' to be upheld. 



MURKAT 00. V. CONTINENTAL GIN 00. 533 

MURRAY CD. v. CONTINENTAL GIN CO. 

(arcuit Court, D. Delaware. October 12, 1903.) 

No. 240. 

L Inpeinqbmbnt of Patent— Bill. 

In a bill of complaint charging Infringement of lettfirs patent, the aver- 
ment of infringement under the form "your orator furtiier stiows on in- 
formation and belief, that" &c., is sufficient as matter of pleading; the 
faet of infringement not being necessarily within the knowledge of the 
complainant. 

(Syllabus by the Court.) 

In Equity. 

Roberts & Mitchell, for complainant. 
Melville W. Church, for défendant. 

BRADFORD, District Judge. The Continental Gin Company 
has demurred to a bill brought against it by The Murray Company 
charging infringement of letters patent of the United States Nos. 
472,607, 488,446 and 644,532, and containing the usual prayers. 
Four grounds of demurrer were assigned; but at the hearing the 
counsel for the défendant abandoned the third and fourth, tmd con- 
fined his argument to the first and second grounds, which are as fol- 
lows: 

"First, that it does not appear from said blU of complaint that the de- 
fendant herein Is positively charged with infringement of the letters patent 
in said bill of complaint mentioned, ail of the allégations in said bill as to 
infringement (I. e. those contained in paragraph 14 of said bill) being 'on in- 
formation and belief only. 

Second, that it does not appear frOm said bill of complaint that the de- 
fendant herein is positively charged with making, using or selling apparatus 
or machines in which ail of the improvements covered by the several letters 
patent mentioned in said bill of complaint are conjointly contained or used. 
ail of the allégations of the said bill in that behalf (i. e. those contained in 
paragraph 14 of said bill) being 'on information and belief only." 

The allégations of infringement contained in paragraph 14 of the 
stating part of the bill are introduced by the words "your orator fur- 
ther shows on information and belief" &c., and the whole contention 
of the défendant résolves itself into the proposition that infringement 
cannot properly or sufifîciently be alleged on information and belief 
according to that form. The point for décision is not what probative 
force such a statement under oath should hâve. The issuance at this 
time of an injunction pursuant lo the bill is not asked. Nor is présent 
affirmative relief of any kind sought. The question solely relates 
to the sufficiency and propriety of such a statement as matter of 
pleading. I am not aware of the existence of any pecuHarity in the 
subject of infringement of patent rights which requires that the al- 
légation of infringement in a bill should be excepted from the opéra- 
tion of the rules ordinarily applicable to the statement in equity plead- 

1f 1. Pleading in patent infringement suits, see note to Caldwell v. Powell, 
19 C. C. A. 595. 
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ing of necessary and material facts. It is a gênerai rule that whatever 
is essential to the rightof a complainant to raaintain a bill and is 
necessarily within his knowledge ought to be alleged, not on in- 
formation arid belief, but positively and with précision. Tliis rule 
in terms présupposes that the essential fact is known to the complain- 
ant personally. There is no rule of pleading which defeats a com- 
plainant in the assertion of his daim, howsoever mèntorious, unless 
he unqualifiedly makes dàth or affirmation to an essential fact not 
known to him.. Such a rule would be abhorrent to one's sensé of 
justice. It frequently happens that induits in equity facts essential 
to the maintenance of the bill are not within the actual knowledge 
of the complainant and must be established, if at ail, at the proper 
time by witnesses possessing requisite knowledge, or by the produc- 
tion of documentary évidence. The asserted doctrine that a verified 
bill for the infringement of patent rights cannot be sustained unless 
the complainant has personal knowledge of and positively allèges the 
fact of infringement is, in my opinion, utterly unsound, and iî enîorced 
would largely deféat the administration of justice, in patent litigation. 
There ÎS a distinction in equity pleading between an averment of in- 
formation and belief as to matter of fact and an averment of matter 
of fact on 'irifo'rmation and belief. The'form'er averment is improper, 
as issue cannot legitimatély betaken on thè existence of such in-' 
formatiorî and belief. Thë latter is prbper, as it tenders issuàble mat- 
ter of fact. ' The distinction between thèse two classes of averment is 
recognized in the authorities, although in some instances it has been 
misapplied through failure correctly to assign the averment tô its 
proper class. That the fôrm. of averment hère complained of is suf- 
ficieht and wholly unobjectionable I hâve, no doubt. In Leavenworth 
V. Pepper (C. C.) 32 Fed. 718, a demurrer to a bill alleging on in- 
formation and belief the making of fraudulent représentations which 
induced the exécution of ,a cofiveyance was overruled, Judge Thayer 
saying : 

"The particular point of objection made la that In the charging part of the 
bill, where It Is alleged that Mrs. Leavenworth was in a feeble condition of 
mind and body, and incapable of making a valid oonveyance, and in that part 
of the bill whère it IS chàrgéd that she was induced to make the conveyance 
by représentations that the gfatatee would hold the property in trust for the 
heirs at law. the allégations, ftr^ only made upon information and belief. 
This Is supposed to be good reason yrhj the défendants sbould not be called 
upon to answer the bill. I think that position is untenable. If the court wa» 
asked to grant any interlocutory prders, such as to issue an Injunction agalnst 
making sales of any of the> property pendlng suit, or if it was asked to ap- 
point a recelver of the property pendlng the litigation, the court would look 
at the character of the ayerments, and flnding that they were only made upon 
information and belief, It would probably refuse any such interlocutory or- 
ders; but the fact that thèse ^verments are made upon information and 
belief Is no reason, In my Judgmeùt, why the défendants should not answer 
the bill." ; 

In Wells V. Bridgeport Hydrauiic Co., 30 Conn. 316, 79 Am. Dec. 
250, the form pf an ayerméiit in, a bill for the makijng, of false repré- 
sentations was that the coinplainant or petitioner "îs informed and 
verily beUeves» and thereupon avers." On demurrer the bill was held 
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unobjectîonable so far as the above averment was concerned, Jadge 
Sanford saying: 

"Next, it is contended fhat the blll is Insufflcient because the charge of mis- 
representation is made upou information and belief. The allégation Is, that 
the petitioner 'is Informed and verily believes, and thereupon avers,' etc. 
The charge therefore is made in terms of direct and positive averment. And 
not only is it in the form very commonly adopted in bills in equity, but it is 
in no degree impaired by the statement that it is made upon information 
■whieh the petitioner verily believes to be true. It is still a direct and posi- 
tive averment." 

In Elliott & Hatch Book-Typewriter Co. v. Fisher Typewriter Co. 
(C. C.) 109 Fed. 330, it was held on demurrer that a bill for infringe- 
ment of patents was not insufïicient in averring essential facts rèquired 
by statute according to the form adopted in that case. One of the 
grounds of demurrer was that "the statutory allégations are made 
merely upon information and belief." Judge Hazel said : 

"The complainant avers the essential allégations on information and belief. 
The partlcular wordlng of the averment is as follows: 'And thereupon your 
orator complains and says on Information and belief.' It is set forth in Story, 
Eq. PL I 255, that 'whatever is essential to the rights of the plaintiff, and 
necessarily -within his knowledge, ought to be alleged posltively, and with 
précision.' In WyckofC v. Typevsrriter Co. (C. O.) 88 Fed. 515, the correct form 
of averment of infringement, where a positive charge is not made, was held 
to be 'that plaintiff bas been informed and believes, and therefore avers.' 
The averment in this case does not literally comply with the approved 
language. But I deem it sufflcient. • « * This objection, therefore, is 
overruled." 

In Coryell v. Klehm, 157 111. 462, 41 N. E. 864, it appears that the 
bill contained allégations in the form of direct and positive statements 
of fact, with the additional words, "as your oratrix is informed and 
believes." The bill having been dismissed on demurrer, the Suprême 
Court of Illinois, in reversing the decree below, through Judge Baker, 
said: 

"It hère appears that the facts to constitute an express trust are not within 
the knowledge of the appellant, and she, therefore, is not within the gênerai 
rule that requires a complainant to state them positlvely. (Campbell v. Paris 
and Decatur Bailroad Co., 71 111. 611.) Where the allégations are made in the 
form of direct and positive statements of facts, with the additional words, 
'as your oratrix is informed and believes,' it would seem that there is more 
than a simple averment of the complainant's confidence in the truth of the 
représentations, and they may be regarded as averments of the facts, together 
with a statement of the source from which knowledge of those facts was 
derived." , 

In Boyd v. Thayer, 143 U. S. 135, 12 Sup. Ct. 375, 36 L. Ed. 
103, it appears that an- answer to an information to establish the right 
of Thayer to the offiee ^ of governor of Nebraska contained, aniong 
others, a material averment as. follqws : 

"The respondent further allèges, on information and belief, that prior to 
October, 1854, his father did in fact complète ^hls naturalization in istrict ac- 
cordance with the acts of Congress known as the naturalization laws so as 
to admit and constitute bim a fuU citizen of the United States thereunder, 
he having exerçised the rights of citizenship hereln described, and at said 
time Informed the respondent that suçh was the faet" k 
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, While ît does not appear that, the use of the worçîs "allèges, oh in- 
lormatiôn and belief," was claïmed by counsel to be objectionablCf 
the court regarded the above allégation as proper pleading, Mr. 
Chief Justice Fùllér saying: ' 

"Such being the settled law, we can hâve no doubt tliat the fact that the 
respondènt's, fàther became a naturalized citizen of the United States before 
October, 18Ô4, Is well pleaded in the, allégation In question, and la therefore 
admitted by the demurrer." 

The statement that "your orator further shows on information 
and belief, that" &c. is équivalent to "your orator allèges on informa- 
tion and belief, that" &c. or "your orator is informed and believes 
and thereupon (ôr therefore) avers (or charges or allèges) that" &c. 
The books abound in similar modes of allégation and together with 
the practice on the subject leave no^ doubt of their propriety and siif- 
ficiency as matter of pleading, whether relating to infringement of 
patent rights or other essentiàl facts, when not personally knovi'n to 
the pleader. 

The demurrer must be pverruled; the costs heretofore accrued in 
this cause to abide the event thereof. 



DE LAtAL SEPAHATOR CO. v. VERMONT FARM MACH. 00, 

(Circuit Court, D. Vermont. November 24, 1903.) 

1. Patents— Validitt— Joint Patent fof Skparate Inventions 

Two persons cannot obtaln a valid Joint patent for différent Improve- 
ments on tfte same machine, Invented by each separately, without th& 
participation and knowledge of the other. 
S. Same— Crbam Pbparatoks. 

Thé Mélotte & Reuther patent, No. 521,722, for improvements In cream 
separators, Is vdiA as coverlng separate inventions of the joint patentées. 

In Equity. Suit for infringement of letters patent No. 521,722, for 
improvements in çream separators, granted June ig, 1894, to Jules 
Mélotte and Wilhelm Reuther. On final hearing. 

See 109 Fed. 813. 

George J. Harding and Frank S. Busser, for plaintifï. 
George Li. Roberts and H. E Hart, for défendant, 

WHEELER, District Judge. This suit is brought upon patent 
No. 521,722, dated June 19, 1894, granted to Jules Mélotte, of 
Belgium, and Wilhelm Reuther, of Germany, for improvements in 
cehtrifugal créain separators', The invention ife shown by nine figures, 
and set forth in spécifications referring to the figures, vvith two claims. 
Thei défense consists, among other things, of prior knowledge and use 
by Jules Mélotte. Upon this point Mélotte testified (pagres 66 and 67 
of the defendant's record) : 

"Dlâ Wilhelm Kentherhelp ta any way whâteyer to make the invention 
you patented in the aforesald Géttoan, French, English, Belgian, and Ameri- 
can patents?" "Reuther helped In thè Invention patented In America, but 

fl. See Patents, vol, 38, Ctent DIgi g 124. 
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not in the others." "Indieate the part of invention of Eeuther." "Reuther 
invented the three déviées Fignres 7, 8, and 9, which are shown on the page 
signed by you in the publication that will be annexêd to the présent officiai 
report, which Master Toussaint déclares to be a copy of the American patent." 
"Did you not apply for the Belgian, German, French, and English patents 
before having any conversation or communication, written or verbal, with 
Eeuther, relative to taking any patent whatever, nornatter where, for the 
sald invention?" "I cannot tell, not remembering whether I knew Eeuther 
before or after the taking of thèse four patents. I hâve had relations with 
Eeuther in other business than thls." "Is it well understood that Eeuther has 
no other part in the invention patented in the United States than the device 
shown in the illustrations bearing the numbers seven, eight, and nine ou tlie 
page signed by the judge under commission?" "I know that Eeuther's only 
part in the invention is the device 7, 8, and 9. My own part is that of the 
device 1, 2, 3, 4, and 5 of the same print annexed to your officiai report signed 
by you. As to the device shown in Figure 6, I knew it before my conversa- 
tion with Eeuther about the invention patented later in America, but I do not 
know whether Eeuther had not discovered it in the course of his studies on 
that same cream separator which we contemplated having patented in 
America." 

This, with the prior foreign patents to Mélotte alone, and other évi- 
dence, clearly shows that Reuther had nothing to do with anything 
shown in Figures i, 2, 3, 4, and 5, and probably not with anything 
shown in Figure 6 of the drawings. The infringement claimed refers 
to the invention shown in thèse drawings in which Reuther is not 
shown to hâve had any part and is not shown by the plaintiff to relate 
to Figure 6, in which he probably had no part. 

The question hereupon arises whether Mélotte and Reuther could 
hâve a joint patent for an improvement made solely by Mélotte with- 
out any concurrence or assistance from Reuther, and without the 
knowledge of Reuther. This is technical, but, as patents are founded 
solely upon statutes, they are not valid unless they comply substan- 
tially with ail the terms and provisions of the statute. The patent is 
prima facie évidence of the invention by the patentées; but by the 
terms of the statutes it is open to any one in a suit upon a patent to 
show that the patentées were not original and first inventors, and 
that it was known to and used by others before their invention. 
Showing knowledge and use by Mélotte, in which Reuther had no 
part, takes this invention away from Mélotte and Reuther as much as 
if the person having prior knowledge and use had been some other 
person than Mélotte. In Bannerman v. Sanford, 99 Fed. 294, 39 
C. C. A. 534, the Circuit Court of Appeals in this circuit distinguished 
clearly between joint and several inventions, and showed that a patent 
for an invention made by two could not lawfully be issued to one. 
In that case vSpencer and Roper had made a joint invention of a 
breech-loading gun, for which a patent was taken out to Roper alone.' 
Judge Lacombe said : 

"Eoper, having, with Spencer, invented and constructed a machine which 
contains a certain usefui combination, thereafter takes out a patent in his 
own name covering thls very combination. It the prior machine produced by 
both men, and known to both, does not disentitle Eoper to cover such com- 
bination in his patent, it would not disentitle Spencer to cover the same com- 
bination in a patent to himself , and we would hâve two joint inventors. each 
rlghtfully holding a separate patent for the same invention, which is absurd. 
The f act of knowledge by Spencer of the concrète embodiment of the com- 
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Wnation in the guns of 1881 Js lu no way dépendent upon the other fact that 
It was his InventioDi or Kopei^a, or thelr jol«t product, or that of some 
çtranger. Once the combinatlon was successfuUy embodied in a concrète 
shape, it declared its own exiatence to any one skiUed in the art who looked 
at.itin find ■we see no sound reason why Spencer alone should be precluded 
frqm acauiring tlie knowledge wWch such Inspection would convey, merely 
because be bftâ been jçlntly iBBtrmnental wlth Roper in produelng it." 

XJpOfi tlièjie principles, \yl)^cli iâpnot bè overlooked pr disregarded, 
this patent Goâd not properly issue to Mélotte and Reuther as for a 
joint invention, when, as'to the part in controversy hère, it was the 
sole invention of Mélottç, without any participation whatever in it 
by Reuther. That Reuther, Hàd some part i;a another improvenient 
upon such machines does not justify Joining him in .a; patent for the 
invention of this improvement in question in which he had no part 
whatever. The conclusion' isforced that in this view this patent, at 
least as to this part qf the invention, canhot be sustained. This neces- 
sarily leads to the conclusion that the bill in this case mûst be dis- 
missed. 

Bill dismissed. 



GORDON, STROBBL & LAUREAT! et al. v. CARNEGIE STEEL 00. et al. 

(Circuit Court, W., D. Pennsylvanla. November 3, 1903.) 

No. 7. 

1. Patents— iNFRiNaBMBNT— Fhbnace Peotectino. 

The Gordon, Strobel & Laufeau patent, No. 358,604, for fuma ce pi:o- 
teeting, relatlng to the préservation of the llning of pig-iron blast fur- 
naces. In view of its tenus and the prlor art, Is limited té a furnace con- 
struction in which the furnace wall bas a peripheral groove therein, di- 
vided by metallic partitions into a continuons séries of pockets, In which 
are placed holloiv coolers foi: the circulation of water, practically end to 
end, and it is not infringed by a construction following the Pronhelser 
type, prevlously in use, in which the pockets are separated by substantlal 
brick piers. 

In Ëquity. Suit for infringement of letters patent No. 358,604, for 
furnace protecting, granted to Gordon, Strobel & Laureau March i, 
1867. On fitialhearing. 

Wm. L. Pierce, for complainants. 

John R- Bennett, Bakewell & Byrnes, and Kay & Totten, for re- 
spondents. 

BUFFINGTON, District Judge. This bill is filed to enjoin al- 
leged infringement of claim i of patent No, 358,604, granted March 
I, 1887, to Gordon, Strobel & Laureau, for furnace protecting. The 
patent concerns the préservation of the hning of pig-iron blast fur- 
naces. The brick linings of such furnaces are subjeçt to rapid dé- 
térioration by reason of high heat, chemical action of the melting, and 
the attrition and< dropping of the batch. To counteract such destruc- 
tive heat, means for cooling the interior walls of the stack hâve been 
devised. The patent in suit is one of such. Prier to its date, two 
types of furnace construction were employed. One was the Fron- 
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heiser box method. In it parallel belts of peripheral pockets were 
constructed in the breast of the furnace wall, having exterior openings 
outwardly, and their rear near the heat-exposed surface of the wall. 
Thèse pockets were noncontinuous, in that piers of brickwork, from 
lo to 12 inches in width, constituted an intégral part of the wall be- 
twcen the pockets. In each of the latter a hollow bronze box, having 
an inlet and outlet pipe, was fastened, a circulation of water near the 
inner wall of the furnace thereby maintained, and the destructive 
effects of beat proportionately counteracted. The box being slotted 
at the top, the water was not under pressure. This Fronheiser prac- 
tice bas been in constant and successful use at the Cambria Ironworks 
since 1884. This System, it will be observed, permitted of a removable 
cooler. The pocket in which the box was placed was an intégral part 
of the furnace wall, and, as such, its walls were affected by contraction 
and expansion influences in like degree with the furnace walls. It will 
aiso be noted that this type of cooler was noncontinuous, in that the 
interior furnace wall opposite the piers was not subjected to the cool- 
ing action of the boxes. The other type of construction is shown 
in the patent to Kennedy, No. 378,550, of February 28, 1888, vi'here 
the coolers form a practically continuons peripheral cooling belt, but, 
being built into the wall, they are irremovable. It will thus be seen 
that the Kennedy System had the advantage of continuity, but coupled 
with the limitation of nonremovability, while the Fronheiser had the 
advantage of removability, but coupled with the limitation of noncon- 
tinuity. By the patent in suit the patentées sought to unité the ad- 
vantages of both continuity and removability in a single structure. 
This device consisted in dividing the furnace wall into two separate, 
intégral parts by a peripheral, metal-lined groove. To support the 
upper furnace wall, relatively narrow métal pins or supports were 
placed at intervais in the groove. In the spaces between thèse legs 
or pins, removable coolers were set. The legs or partitions were so 
narrow that the coolers practically abutted each other, and formed 
a continuons cooling belt or zone. The features of continuity and 
removability, and securing them by the use of a peripheral groove, 
caused by a break and séparation of the upper and lower wall, are 
pointed out in the spécification, and embodied in the claim hère in- 
volved. Thus the spécification says: 

"C, a deep, outwardly opening groove in the wall, extending entirely around 
the fumaee, such groove heing produced in practice by building the brickwork 
over box-like castings which form the permanent lining of the groove; D, 
a séries of segmentai plates resting upon the floor of the wall-groove; E, a 
séries of segmentai plates f orming the roof lining of the wall-groove. * * * 
F, radial partitions in the groove, formed by downwardly projecting flanges 
at one end of each of the roof plates, thèse flanges extending the full depth 
of the groove and plates; G, shallow legs projecting downward at the outer 
edge of each roof plate immediately between the partitions, F, thèse legs 
resting upon the floor plates, and serving to support the outer edge of the 
roof plates. * * • When the wall bas reached the height at which it is 
proposed to Insert the coolers, the floor plates, D, are laid upon the wall. 

• * * The wall work is then continued and built over the plate work. 

• * • It should be understood that the object of the plates, partitions, etc., 
is to compensate for the weakness of the grooved wall. * * * The plate 
work thus serves to form a métal lining for the groove, to divide the groove 
into a circumferential séries of pockets, and to support the wall work above. 
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• ♦ * The wall is protected from destruction by the circulation of water 
or other cooling médium through the hollow inner edges of the coolers, which 
form an almost continuous circular Une with the wall, being interrupted only 
at the partitions, F." 

As stated, thèse features, to wit, removability and continuity, in 
substance, are embodied în claim i : 

"(1) In a furnace, a f urnace iwall provlded with a peripheral groove having 
its exterior opehing outwardly; knd with Its Interlor near to the heat-exposed 
surface of the wall, vertical partitions serving to divide said groove into a 
continuous séries of pockets,- hollow coolers disposed one in each of said poclt- 
ets, and adapted to be removed separately outward therefrom, and pipes con- 
nected to the hollows of the coolers, and adapted for the passage of the cool- 
ing médium, comblned substantially as and for the purpose set forth." 

Now, a "groove" is defined as "a furrow, channel, or long hollow," 
and, as the claim calls for "a peripheral groove," ; as the partitions 
serve "to divide said groove into a continuous sériés of pockets," and 
as the spécification states thé hollow inner edges of the coolers form 
"an almost continuous circular line with the wall," we are justifîed in 
concluding that the groove bf the patent claim was one whose chan- 
nel or hollow was unbroken by any such substantial pier or cross-sec- 
tion as would divide it into a noncontinuous séries of ppckets. The 
respondents, in the alleged infringing structure, hâve followed the 
lines of Fronheiser, in that they retained continuity of furnace wall ; 
hâve made individual, separated, noncontinuous pockets, and used 
brick piers of substantial size between them. While the coolers used 
are removable, there is no peripheral groove in the furnace wall, and, 
as a resuit, thèse coolers are noncontinuous. It is ,true, respondents 
do not use the Fronheiser box; but the form of wall, not the type 
of cooler construction, is the point hère at issue. The similarity of 
wall construction between the respondents' and Fronheiser's is such 
that, in our judgment, to decree the former to infringe would necessi- 
tate holding the latter to ahticipate. The patentées hâve described 
a peripheral, wall-breaking groove in their spécification; they hâve 
embodied "a peripheral grùove" in their claim' — a limitation, we think, 
necessitated by the prior art — and they must be restricted thereby. 
This élément the respondents do not employ. Their piers, especially 
at the inner end, where they serve to prevent cooler continuity, are of 
material proportions, and stamp their wall recessed ppckets as of the 
Fronheiser type. We are therefore of opinion that the bill should be 
dismissed on the ground of noninfringement. This view renders it 
unnecessary to hère discuss the two remaining défenses, viz., non- 
utility of the patented device, and delay in the assertion of complain- 
ants' rights. Upon thèse we express no opinion, but we deem it 
proper to say that our refraining from disçussing and deciding the 
same must not be regarded as minimizing their possibly grave char- 
acter as objections to a successful maintenance of this suit. 

Let a decree be drawn disnlissing the bill for noninfringement. 
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PAXTON et al. v. BRINTON et al. 

(Circuit Court, E. D. Pennsylvanla. December 23, 1903.) 

No. 26. 

1 Patents— AccouNTiNG fok Inprinqement— Profits. • 

On an aceounting, in a suit for infringement of a patent for a machine, 
complainant is not entitled to an allowance for profits on parts furnistiecl 
by défendants to replace those of maclilnes previously sold, and for 
whlch it does not appear that any charge was made. 

In Equity. Suit for infringement of patent. On exceptions to 
master's report. 

Fraley & Paul, for complainants. 
Joshua Pusey, for respondents, 

DALLAS, Circuit Judge. Upon considération of the proofs talîen 
by the master on the aceounting in this case, and of the arguments 
of counsel in support of and in opposition to the exceptions of the 
défendants to his report, I hâve reached the conclusion that one, and 
only one, of said exceptions is well taken. That exception is: 

"(3) In reporting profits upon 12 pairs of pickers sold separately from the 
knitting machines, when it does not appear from the évidence that said pairs 
were sold or furnlshed at a profit." 

The fact hère stated seems to me to be unquestionable. Certainly 
some, and possibly ail, of thèse pickers were furnished, in substitu- 
tion for other pickers, without charge ; and I cannot acquiesce in 
the plaintifïs' contention that there should be apportioned to them 
as much of the profits on the sales of the original machines to which 
they were applied as represents the profit on such pickers when sold 
by themselves. It is, no doubt, probable that the défendants sup- 
posed they derived some advantage from exchanging the one form 
of picker for the other; but I find no évidence that they actually 
realized the profit with which this contention seeks to charge them, 
and the claim that they did realize it appears to be founded merely 
upon conjecture. 

In my opinion, the report of the master is in ail other respects 
correct, and the grounds which adequately support the resuit at 
which he arrived hâve, I think, been suiSciently stated by him. He 
was right in directing the défendants to include in their account ail 
needle shifters similar to "Brinton Exhibit B," which had been made, 
sold, or used by them, and also in sustaining the complainants' con- 
tention that they should be awarded the profit made by the défend- 
ants on each separate top picker mechanism, and in, accordingly, rec- 
ommending a decree for $1,221.89, except as to the sum of $23.32, 
included therein as for profit on the 12 pairs of pickers hereinbefore 

11 1. Aceounting for profits by Infringer of patent, see note to Brickill v. 
Mayor, etc., of City of New York, 50 G. C. A. 8. 
See Patents, vol. 38, Cent. Dig. § 570. 
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especially referred tp, to -vyhich extent, for the reasons already stated, 
said decree, if madè as recommended, would be excessive. 

And now,:Decernber 23>ii903, the third ekcôption of the défendants 
to the report of the master is sustained, and the other exceptions 
thereto are dismissed. The form of decree reported by the master is 
amended so as to- make the, amountthereof ,$1,198.71, instead of 
$i,22i,89> snd, as so amended, it will be entered as the decree of the 
court. 



PAXTpN et al. v. BBINTON et. al. 

(Circuit Court, B. D. Pennsylvanla. December 23, 1903.) 

No. 26. 

1, Patbnts— Violation of Injunction against Infringbmbnt— Côntbmpt. 

Défendants, enjoined from Infringement of a patent, cannot be ab- 
solved from the charge of contempt In violating the injunction, on the 
ground that the subséquent Infringement was not obvlous, and that they 
proceeded under advice bf çounsel, where they also proceeded with full 
notice, and tnowlngly assumed the rlsk of violating the Injunction. 

In Equity. Suit for infringement of patent. On proceedings for 
contempt for violation of injunction. 

Fraley & Paul, for complainants. 
Joshua Pusey, for respondents. 

DALLAS, Circuit Jûd^e. Upon fûll considération of the facts and 
of the arguments of courisel, and especially of the brief submitted on 
behalf of the défendants and the authorities cited therein, I find it 
impossible to wholly absolve the defétidânts from the charge of con- 
tempt which the plaintiffs hâve preferrèd against them. It has been 
contended that, even if, in selling "pickërs No. 3," the défendants in- 
îringed the patent sued on,'yet the infringement was not an obvions 
one, and that, therefore, and by reason of the fact that, they proceeded 
under the advice of counsel, their conséquent violation of the injunc- 
tion of thiS court should be excused. But, after giving to this conten- 
tion ail the wdght which, in my judgment, can rightly be accbrded 
to it, and conceding tp the défendants the benefit of every doubt 
which it suggests, I do not consider them blameless. In view of 
the décision made by the master upon August 5, 1901; it iriust be held 
that in what they did theréafter 'the défendants took the risk bf dis- 
obedience of the order of the court and injury tp thè plaintifïs, and 
should not be pefmitted to escape the responsibility which, with full 
notice, they then deliberately assumed. Norton v. Eàglè Co. (C. C.) 
59Fed. 138. ' ■ : • ; 

In my Opinion, thé plaintififs' motion for attachment will be prop- 
erly disposed of by making; in this case the same fînding and order 
which wefemade by Judge Shipman'in Morss v. Knàpp (C. C.) 37 
Fed. 351 ; and accordingly I find that the défendants hâve been guilty 
cf contempt by continuing a sale which they had adéquate reason to 
know was in violation of the decree bf this court, and should pay a 
fine of $50, and the cost of this application and of the afïidavits, with- 
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in 30 days from the date of the order, and, if not paid on or before tbe 
expiration of said time, the défendants stand committed until the 
same be paid, and that, when paid, the sum be paid over to the plain- 
tififs in reimbursement. 



STATE NAT. BANK OF ST. LOUIS v. CUDAHY PAOKING CO. 
(Circuit Court, W. D. Missouri, W. D. January 4, 1901.) 

1. BlLLS AND Notes— NeGOTIABILITT— FEDERAL COHETS— FOLLOWINO Statb 

Laws. 

The negotlablUty of a note is a question pertaining to tlie law mer- 
chant, with regard to whicb fédéral courts are not bound by local déci- 
sions, unless predicated on a spécial statutory enactment defining the élé- 
ments of a negotiable instrument. 

2. Same— Stipulations in Note. 

Where a note was executed in Missouri, the fact that it provided 
that it should be paid at the ofHce of the payées in Kansas City, Mo., 
dld not render the note subject to the rulings of the Missouri courts 
as to its negotiability In an action thereon in the fédéral courts sitting 
in Missouri, in the absence of express législation limiting the negotia- 
bility of such instruments. 
8. Same — Title Moktgagbs—Tkansper— Stipulations. 

Where, in an action on a cattle note, it was agreed that plaintiffi became 
the owner and holder for value of the note and mortgage, and on the 
back of the note was an indorsement that the mortgage securing it bore 
the amount of revenue stamps required by law duly canceled, which in- 
dorsement was slgned by the payées, such stipulation and mémorandum 
sufflciently indicated an intent to fiass the mortgage as a part of the as- 
signment of the note, without regard to the latter's negotiability. 

4. Same— Chattel Mortgages-Animalb— Description. 

A chattel mortgage on cattle, describing them as 300 head of native 
terrltory and Texas four and five year old steers, was not objectionable 
for failure to distinguish between the territory and Texas steers, it being 
proved that the only principal différence between the two classes was 
that generally Texas cattle had long horns, while territory cattle some- 
times had long horns and sometimes not. 

5. Same. 

Where a chattel mortgage on cattle described them as 300 head of 
steers, "ail branded P on the left hip and fii on the left side," in the 
mortgagor's pasture, about 10 miles southwest of V., in the Cherokee 
Nation, Ind. T., and the évidence showed that cattle answerlng such 
descriptive brands and âges were in the pasture at that time, and that 
the pasture contained no other cattle, the description was sufBcient, 

6. Same. 

Where, in an action founded on a chattel mortgage on cattle, défendant 
ofCered prior mortgages claimed to hâve been given on the same cattle, 
but the description therein did not state the county, territory, or state 
where the cattle mortgaged were located, nor attempt to segregate the 
cattle covered by plaintiff's mortgage from the larger number attempted 
to be described in the mortgages ofCered, and the brands described were 
not the same, the mortgages were properly excluded. 

H 1. State laws as rules of décision in fédéral courts, see notes to Griffin 
V. Overman Wheel Co., 9 C. 0. A. 548; Wilson v. Perrin, 11 C. C. A. 71; Hill 
V. Hite, 29 C. O. A. 553. 

See Courts, vol. 13, Cent. Dig. § 979. 
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se SAMB-*<MoRTeAOE8— Construction. f 

Where a mémorandum on the batk of a chattsl mortgage on cattle re- 
cltéd,tliàt.,the cattle ,j7ere to be feii by the mortgagor duilng the term 
OîMé Wortga;ge, and that at least thfee days before the maturity of the 
note secured thereby they should be shlpped and consigned to the mort- 
gagees, and when sold by them the proceeds should be applled, flrst, to 
the payment of the mortgagées' commissions, and the balance, or so much 
as necessary, to the satisfaction of the Indebtedness, etc., but that if the 
cattle, -svere çot consigned to the mortgagees or sold by them the mort- 
gàgoi* should pay a commission of 50 cents a head, sùch agreement did 
not constitute the mortgagees the agents of an assignée of the note and 
mortgage for the purpOse of sèlHng the cattle for the asslgnee's beneflt. 

8. Samb— Conversion. 

Whére a mortgage on cattle provided that until default the mortgagor 
should, keep the cattle in a particular place and take care of them at his 
proper cost and expense, and that.jin case of sale or attempt to sell or 
dispose of the same lit çbould be; lawful for the mortgagee or his assigns 
to tflkè possession of and sell the cattle, and theyeafter the mortgagees 
assigned the note and mortgage to plaIntIfC, and, béfore the maturity 
thereof the mortgagors shipped the cattle to the mortgagees, by whom 
they were sold to défendant, who hadconstructlve, notice of the mort- 
gage, defèndant's purchase thereof constituted a conversion as against 
plalntifC. ,^ 

C. H. Kohiér and Fyke Bros., Snidér & Richardson, for plaintiff. 
Karnes, New & Krauthoff, for défendant. 

PHILIPS, District Judge. This is an action for the conversion 
of 78 head of cattle, iWhich the plaintiff claims were covered by a 
chattel mortgage, of date June 5, 1901, executed by Pumphry & 
Fleming: to Tamblyn & Tamblyn, of Kansas City, Mo., to secure a 
note of even date therewith for $7,000, payable Deçember i, 1901. 
The plaintiff claims as J>urchâser of said note and the assignée of said 
mortgage, acquired June 16, 1901. The said mortgage was duly 
filed June 8, 1901, at Muskogee, in the Northern District of the 
Indian Territory, where the cattle were located, as by the laws of 
the territory required. The pétition allèges that, in violation of the 
conditions of said mortgage, the mortgagors on the iith day of 
August, 1901, shipped said cattle to said Tamblyn & Tamblyn as 
consignées at the stockyards in Kansas City, Mo., who on the I2th 
day of August, 1901, sold the same to the défendant Company, which 
converted them. 

The first contention on behalf of the défendant to defeat à recovery 
herein by the plaintiff is that the note in question is a nonnegotiable 
instrument, and therefore without a spécial assignment thereon the 
mortgage did not pass as an incident to the sale and transfer of the 
note. The note is as follows : 
"$7,000.00 Kansas aty, Missouri, June 5, 1901. 

"Pecember 1, 1901, af ter date, without grâce, for value received we, or 
elther of us, promise to pay to the order of Tamblyn & Tamblyn, at their 
offlde, Kansas CSty Stock Yarcjs, Kansas City, Mo., seven thousand and no/100 
dollars, with Interest at the rate of eigbt per cent, per annum from maturity 
until pald, and In case légal proceedings are instituted to enforce the collec- 
tion of this note, we agrée 'to pay ten per cent on the entlre amount due a^ 
attorney's fées. Pumphrey & Fleming. 

"No. 3,581. By Z. Pumphrey. 

"Due Dec. 1, 1901. 

"P. 0. Vinita, I. T." 
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It is contended that the vvords, "in case légal proceedings are în- 
stituted to enforce the collection of this note, we agrée to pay ten per 
cent, on the entire amount due as attorney's fées," destroys the ne- 
gotiability of the note. I hâve long entertained the opinion that the 
better reasoned rule, more consonant with the importance of main- 
taining the negotiability of commercial paper, is that asserted by 
Judge Pardee in Adams et al. v. Addington et al., i6 Fed. 89, 4 Woods, 
389, and recognized by Judge Brewer, when on this circuit, in Hughitt 
V. Johnson (C. C.) 28 Fed. 865, 866, and elaborately considered and 
expressed by Judge Taft in Farmers' National Bank v. Sutton Man- 
ufacturing Co., 52 Fed. 191, 3 C. C. A. i, 17 L. R. A. 595, which 
maintain the negotiability of such a note, as such condition does not 
attach until after the maturity of the note, and is collatéral in its 
character, and the amount payable on the face of the note at the time 
of its making and maturity, when presumably it will be paid, is certain 
and fixed. As said by Judge Taft : 

"A stipulation as to what shall be done in case the blU Is not paid does not 
affeet its character as a flnancial médium before it is dishouored. As soon 
as the bill Is dlshonored it loses its value as a negotiable instrument, for 
thereafter an Indorsee gains no better title than his transferrer. It is un- 
reasonable to hold that the negotiability of a bill is lost because of a provision 
havlng no efCect while it remains negotiable." 

It is to be conceded to the défendant that the Suprême Court of 
this state holds that such provision in the note destroys its negotia- 
bility. First National Bank v. Gay, 63 Mo. 33, 21 Am. Rep. 430; 
Samstag et al. v. Conley et al., 64 Mo. 476; McCoy v. Green, 83 Mo. 
626. 

As this question pertains to the law merchant, belonging within 
the îarger domain of gênerai jurisprudence, the local ruling is not 
binding on this court, unless it be predicated of some spécial stat- 
utory provision defining the éléments of a negotiable instrument, 
where the local statute, by its définition, embraces terms similar to 
those found in the note in question as affecting its negotiability. This 
aspect of the vexed question was discussed by Judge Thayer in Sec- 
ond National Bank v. Basuier, 65 Fed. 58, 12 C. C. A. 517, 27 U. S. 
App. 541. It is quite apparent from the opinion of the learned judge 
that lie followed the local ruling of the Dakota court on the ground 
that it was a Dakota contract, where the local statute, by its express 
terms, declared that the condition expressed in the note under review 
destroyed its negotiability. 

While it is true that the note in question hère provided for its 
payment "to the order of Tamblyn & Tamblyn, at their office, Kansas 
City Stock Yards, Kansas City, Mo.," this did not take it out of the 
domain of gênerai jurisprudence as affecting the law merchant re- 
specting negotiable instruments, in the absence of any express légis- 
lation by the state limiting the negotiability of such instruments. 

Moreover, it is a sufïicient answer to this objection of the défendant 
to say that the written stipulation of the parties herein, filed in this 
court on the 2d day of December, 1903, by which it was "agreed by 
and between the plaintiflf and the défendant herein that the plaintiff 
became the owner and holder for value of the note and mortgage set 
126 F.— 35 
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out in plaîntiff's pétition herein on or before the loth day of June, 
1901, and has been at àll times since and now is the ownerand holder 
théreof/* concludes the défendant ag^inst the contention that the 
mortg-age did not paps simultaneously with the transfer of the note 
on the loth day of June, 1901, before the maturity of the mortgage 
debt. After this stipulation was read by plaintifif's counsel, without 
objection, but before the final submission of the cause to the court, 
defendapt's counsel stated that the word "mortgage" was uninten- 
tionaily inserted in the stipulation; that defendant's counsel under- 
stood from plaintifif's counsel that the purpose of the stipulation was 
only to avoid the trouble and expense of taking dépositions to prove 
that the plaintifif so became the purchaser for value and the owner of 
the notej and that counsel had no recollection as to whether or not 
he read the stipulation. After hearing the statements of the counsel, 
who participated in this stipulated agreement on behalf of the plain- 
tif! and the défendant, the court concludes that the stipulation was 
fairly ohtained and signed, and that at the stage of the trial when 
this objection was raised the défendant ought not to be allowed to 
recède therefrom. 

It may not be unimportant in this connection to add that on the 
back of the note in question occurs the following indorsement : "The 
mortgage securing this note bears the amount of revenue stamps 
required by law, duly cancfeled. Tamblyn & Tamblyn." This direct 
référence tô the mortgage securing the note would. indicate that it 
was the intention of the parties that the security passed with the 
note, as itis the existence of the fact of a chattel ittortgage taken by 
such cattle commissionmen that gives vendibility to such notes. 

At the trial défendant objected to the mortgage in question on 
the ground that the mortgage described the cattle as "300 head of 
native territory and Texas four and five year old steers," on the 
ground that there is a distinction between native territory and Texas 
steers. The évidence on this issue only tends to show that about 
the principal différence between the two classes of cattle is that gen- 
erally Texas cattle hâve long horns, and that sometimes territory 
cattle hâve long horns and sometimes not. As to whether or not 
the horns of thèse cattle varied the évidence does not show. 

The acÉepted requirement respecting the sufïiciency of descrip- 
tion of such property in a chattel mortgage is very aptly expressed 
in Alieritz v. Ingalls (C. C.) 83 Fed. 964, as foUows : 

"The gênerai rule is that the description In a chattel mortgage need not be 
go spécifie and certain that the property mlght be Identified by the description 
alone. If the description of the personal property contalned in the chattel 
mortgage is such as wlll enatle thlrd persons to Identlfy the property, aided 
by the inquiry whlch the mortgage itself indicates and directs, the mortgage, 
when recorded, is construetive notice to ail third parties." 

As said by Chief Justice Cooley jn Willey v. Snyder, 34 Mich. 60: 

"Written descriptions of property are to be Interpreted in the light of the 
facts known tp and in the mlnds of the parties at the tlme. They are not 
prepared for strangers, but for those they are to affect— the parties and thelr 
prlvles. A subséquent purchaser or mortgagee is supposed to acquire a 
knowledge Of ail the facts, so far as may be needful for hls protection, and 
be purchases in vlew of tbat knowledge." 
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The controlling features of the description given in the mortgage 
in question are that the 300 head of steers were "ail branded P on 
the left hip and Cn on the left side, varions marks; in our pasture 
about ten miles southwest of Vinita in the Cherokee Nation, Indian 
Territory, and are to be kept hère and grazed during the summer 
and shipped to meet note herein mentioned." The évidence does 
not disclose that there were any other cattle with any other brands 
in the pasture. But the évidence does show that in the pasture were 
the Pumphrey & Fleming cattle, with the said descriptive brands 
and âges. 

There is no ground of doubt on the évidence that the 78 cattle 
shipped from this pasture on August 11, 1901, and bought by the 
défendant in the.stockyards on August 12, 1901, were part of the 
cattle covered by the plaintiff's mortgage. The answer states that 
"the défendant avers that on the I2th day of August, 1901, it pur- 
chased of Tamblyn & Tamblyn in the open market in Kansas City, 
Missouri, seventy-eight (78) head of cattle, weighing 76,430 pounds, 
at $3.05 per 100, or $2,331.11, and on August 12, 1901, the défend- 
ant paid Tamblyn & Tamblyn the full sum of $2,331.11." While 
this is somewhat evasive, its import is that the défendant bought the 
cattle in question, or the statement had no meaning or relevancy, 
and the subséquent matters pleaded by way of avoidance confirm 
such conclusion. 

The défendant at the trial, for the purpose of showing the évi- 
dence of a prior mortgage on the cattle in question, ofifered in évi- 
dence a copy of a mortgage from Pumphrey & Fleming to Tamblyn 
& Tamblyn, of date April 11, 1901, to secure the payment of the sum 
of $8,100. Plaintiff's counsel objected to this évidence for the rea- 
son that the description did not give any locality to the cattle, as to 
the county, state, or territory where the cattle were being kept, nor 
show that they were the cattle in controversy. The matter ended 
there without more. But, waiving this, the mortgage is clearly inad- 
missible. While the caption states that "We, Pumphrey & Fleming, 
of Cherokee Nation, Ind. Ter., party of the fîrst part," the descriptive 
part of the mortgage does not state in what county, territory, or state 
the property was located. It specifîed "300 steers described as fol- 
lows, 300 head of four year old steers, branded çu left hip, P left 
hip, worth $34.00, and the increase of and from said cattle of what- 
soever kind and class that may hereafter arise from said cattle, and 
ail additions and accretions to said lot of cattle. Said cattle are now 
located in our pasture twelve miles east of Vinita, and are to be kept 
hère and grazed during the spring and summer and shipped to meet 
note herein mentioned." The note described was for $8,100, dated 
April II, 1901, payable in 180 days, with interest thereon at the rate 
of 8 per cent, per annum from maturity. 

We are not advised whether the Vinita where the cattle were lo- 
cated was in the Indian Territory or Schuyler county, Mo. If it was 
intended to be Vinita in the Indian Territory, the description placed 
the cattle 12 miles east of Vinita, whereas the cattle in question were 
in a pasture 10 miles a little south of west of Vinita, 22 miles apart. 
The brands given in the mortgage of April 11, 1901, are entirely dif- 



8i8 126 FBDSBAL RBFORTER. 

ferent from those in the mortgage under which the plaintiff daims. 
The former gives the brands as Cu left hip and P left hip, whereas 
the cattle in question were branded P left hip and Ph left side. 

The same incidents occurred on the oflfer in évidence by the de- 
fendant of another mortgage from said Pumphrey & Fleming to said 
Tamblyn & Tamblyn, of date April 30, 1901. The description of the 
property given in this mortgage is as follows: "Two hundred and 
fifty (250) steers, described as follows: 250 four year old steers, 
branded p^ left shoulder and P left hip. * * * Said cattle are 
now located in our pasture ten miles west of Vinita, and are to be 
kept hère and grazed during the spring and summer, and shipped 
to meet note herein mentioned." The note was for the sum of $6,750, 
dated April 30, 1901, payable in 180 days, with interest at the rate of 
8 per cent, per annum from maturity. No countyî state, or territory 
is given for the location of the cattle, and the brands given are différ- 
ent from those given in the mortgage in question. The brand is On 
left shoulder and P left hip, whereas the cattle in the plaintifif's mort- 
gage, as already shown, were branded P on left hip and Ph on left 
side. And, even if the brands corresponded, the mortgage offered 
by the défendant would be bad, for the reason that the évidence shows, 
without contradiction, that there were then 294 head of cattle in the 
pasture described in the plaintifî's mortgage, whereas the mortgage 
ofïered by the défendant covered 250 head of cattle. There being 
nothing, therefore, to distinguish the 250 head from the larger mass 
of 294 cattle, it was fatal to the mortgage. Northwestern Bank v. 
Freeman, 171 U. S. 620, 628, 19 Sup. Ct. 36, 43 h. Ed. 307; Stone- 
braker et al. v. Ford et al., 81 Mo. 532. 

On the back of plaintiff's mortgage occurs the following mém- 
orandum : 

"Ail of said cattle, as herein mentioned, are to be held In said pasture anU 
fed by the mortgagor during the term of this mortgage and at least three 
days before the maturity of the note herein mentioned they shall be shipped 
and consigned to Tamblyn & Tamblyn at the stock yards at Kansas City, 
Mo., and when sold by them the proceeds thereof shall be applied, flrst in 
payment of the usual and Customary commission to said Tamblyn & Tamblyn 
for selling the same, and the balance, or so much thereof as may be necessary, 
shall be applied on tiie indebtedness hereinbefore mentioned. If said cattle 
or any part; thereof be consigned to or sold by any persons, except Tamblyn 
& Taïnblyn, then said mortgagee shall be pald the proceeds of said sale and 
a commission of flfty cents per head on ail the above-described cattle so sold. 
Provlded always, and thèse présents are upon this express condition, that 
said parties of the flrst part shall pay or cause to be pald unto the said party 
of the second part, its successors or assigns, the commissions heretof ore stated 
and agreed upon, and the aforesaid indebtedness." 

This mémorandum is not referred to in the body of the mortgage 
proper, nor is it signed by either of the parties. But conceding that 
the mémorandum comes within the rule of the "eight corners" of the 
instrument, is the contention of defendant's counsel tenable that its 
eflfect was to constitute Tamblyn & Tamblyn the agent of the plain- 
tiff, the assignée of the mortgage for the sale of the cattle, in so far 
as concerns the défendant, which purchased them in open market? 
The court cannot accept this contention. Its sensible purport is that 
it only accorded to the mortgagee, Tamblyn & Tamblyn, as against 
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the mortgagors, the right to hâve the cattle when shipped to the 
market at the instance of the mortgagee, in conformity to the require- 
ments of the mortgage, consignée! to Tamblyn & Tamblyn, to enable 
theni' to reap the benefit of the commissions on the sale, and, if 
shipped by the mortgagors elsewhere, then they should nevertheless 
be bound to the mortgagee for the commissions. When Tamblyn 
& Tamblyn, the mortgagees, sold and transferred the mortgage for 
value to the plaintifï, whatever rights or interest therein they had 
passed to and vested in the assignée. Thereafter Tamblyn & Tam- 
blyn had no right whatever to direct or control the shipment or sale 
of the cattle, or to receive the purchase money, or exact any com- 
missions as against the assignée, who did net sell through Tamblyn 
& Tamblyn. The last paragraph of the mortgage itself directs that 
"until default be made as aforesaid, or until such time as the said 
party of the second part shall deem itself insecure as aforesaid, the 
said parties of the first part to continue in the peaceable possession 
of ail said goods and chattels, ail of vi^hich, in considération thereof, 
he engaged shall be kept in as good condition as the same now is, 
and taken care of at his proper cost and expense." And by the open- 
ing clause of said mémorandum it is provided that "ail of said cattle, 
as herein mentioned, are to be held in said pasture and fed by the 
mortgagor during the term of this mortgage, and at least three days 
before the maturity of the note herein mentioned they shall be 
shipped," etc. Neither the mortgagors nor Tamblyn & Tamblyn, 
after the transfer of the note and mortgage to the plaintifif, without 
the direction and consent of the plaintifif, had any right, on August ii, 
1901, when the note and mortgage did not mature until December 
I, 1901, to ship and sell the cattle, as was donc. By the express 
provisions of the mortgage it is declared and agreed "that in case 
of sale or disposai, or attempt to sell or dispose, of the goods and 
chattels hereby mortgaged, or a removal of, or attempt to remove, 
the same from the county aforesaid, * * * then and thence- 
forth it shall be lawful for the said party of the second part, its execu- 
tors, administrators or assigns, * * * ^ enter upon the prem- 
ises of the said parties of the first part, or any other place or places 
wherein said goods and chattels aforesaid may be, to remove and 
dispose of the same and ail the equity of rédemption of the said par- 
ties of the first part at public auction or private sale," etc. Inas- 
much as the assignée and holder of the note and mortgage neither 
directed nor assented to the removal of the cattle from the pasture 
on the iith day of August, igoi, such removal and sale were unau- 
thorized by the mortgage ; and the removal, therefore, constituted a 
breach of the condition of the mortgage, which entitled the plaintifif, 
as assignée, to take possession of the cattle. That instant the plain- 
tifif became the spécial owner of the cattle, and Tamblyn & Tamblyn 
in selling, and the défendant in buying, severally committed an act 
of conversion as against the plaintifif. The purchaser bought at his 
péril as to who was then the rightful owner of the cattle. Having 
constructive notice of the existence of the mortgage, the purchaser 
did not even inquire to ascertain whether Tamblyn & Tamblyn held 
the note and mortgage during the negotiability of the note. Such 
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a purchaser bought at its péril. Any other rule, it seems to the 
court, would destroy the commercial value of the note and the se- 
curity. It would place the assignée at the mercy of the trickery of 
the mortgagors and assignors, and would give a perfect immunity 
to any purchaser under them who might see fit to shut his eyes and 
make no inquiry as to who was the holder of the note and the se- 
curity, or to look to see where thé proceeds were applied. 

Tamblyn & Tamblyn, with characteristic hardihood and indiffér- 
ence to business integrity,' not only sold the cattle after they had 
transferred the note and mortgage to the plaintiff for value, before the 
tinie limited in the mortgage, without the direction or knowledge 
of the assignée, but out of the proceeds pocketed their commissions, 
and appropriated the remainder tO' a debt not secured by this mort- 
gage. As we can assume that the plaintiff bank discounted the note 
in question on the faith of the mortgage security, which imposed upon 
the mortgagor the obligation to keep and feed the cattle at the mort- 
gagor's expense until the maturity of the mortgage, or three days 
before that time, the bank presumably expected that the cattle 
would be so kept until the maturity of the debt, gaining fîesh, and 
thereby enhancing the value of its security. 

This view, taken of the effect and construction of said memoran- • 
dum on the mortgage, is in accord with that taken by Judge Caldwell, 
speaking for the Co,urt of Appeals, in Swift v. Bank of Washington^ 
114 Fed. 643, 52 C. C. A. 339. In that case the purchaser under- 
took to justify on the ground that it had purchased the mortgaged 
cattle from the mortgagor and paid the purchase money, and re- 
ceived 3 receipt of release of the mortgage, and that the mortgagees, 
McAllister & Co. (just as in the case at bar), were made the agents 
of the holder of the note, and were authorized to receive payment. 
The mortgage contained the following provision: 

"When marketed, the consent of the second party havlng been first ob- 
tained, sald property shall be eonsigned to the second party at the Kansas 
City Stock Yards, Kansas City, Kansas, or Kansas City, Missouri, and the 
proceeds applied to the payment of the above-mentloned Indebtedness, the 
surplus being paid to the flrst party." 

The court said; 

"This provision is commonly f ound in mortgages taken by commission mer- 
chants. It is designed to secure to them the commissions on the sale of the 
property. To this end, the mortgagor in this case covenanted that when the 
cattle were ready for market he would consign them to the mortgagees, and 
apply the proceeds of the sales to the payment of the mortgage indebtedness. 
There Is no intimation hère that the mortgage debt is to be paid to any one 
but the lawful holder thereof. Another and conclusive answer to the de- 
fendant's contention is that the cattle were not disposed of in the manner 
contemplated by this clause." 

After discussing somê provisions peculiar to that mortgage, the 
court further said: 

"There is nothing in this clause of the mortgage which lends any support 
to the contention that McAllister & Co. had authority to receive payment of 
the mortgage debt after they had sold and transferred It." 

In Buckingham v. Dake et al., 112 Fed. 258, 262, 50 C. C. A. 492, 
Judge Adams, speaking for the Court of Appeals, respecting a simi- 
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lar contention, where the mortgage provided that "when marketed 
said cattle are to be shipped and consigned for sale to Thomas 
Trower's Sons," with provisions relating to the rights of the parties 
in case of default in the payment of the debt, or an unreasonable dé- 
préciation in the value of the security and the like, and providing 
for sale of the property at public auction or private sale, to the high- 
est bidder, and for the payment of the avails, etc., said : 

"Ail thèse provisions of the mortgage, taken together, seem to us to con- 
template sales in two ways — one npon the Avritten consent of the mortgagee 
or its assigns, and the other at publie auction, to satisfy the trust created 
by the instrument. If a sale of the iirst character be made, the cattle being 
marketed, by consent of the mortgagee, prier to the fuU payment of the in- 
debtedness, such marketing must hâve been made by Trovi-er's Sons at the 
stock yards at Kansas City, or St. Joseph, Mo., and the proceeds of such 
marketing must hâve been first applied to paying the commission of Trow- 
er's Sons for selling the same. When a sale of the character last referred to 
in the mortgage is made there does not seem to be any provision for paying 
a commission to Trovs'er's Sons. We are unable to construe this mortgage so 
as to create a lien upon the cattle conveyed by it in favor of Trower's Sons, 
except, possibly, in the case where they are marketed by consent under the 
eircumstances already pointed out. In the next place it is clear that, if the 
Indebtedness secured by the mortgage had been paid at its maturity, there 
could not hâve been any claim for commission. The cattle would hâve been 
released from the obligation of the mortgage upon such payment. It is also 
equally clear, construing the whole mortgage together, that there could hâve 
been no claim for a commission If the mortgagee, its successors or assigns, 
had been required to make a sale of the mortgaged property, pursuant ,*' th<> 
power of sale conferred therein, for the purpose of paying the indebtedn» 
secured thereby." 

The last suggestion of Judge Adams présents the state of the case 
under review. The cattle having been sold before the maturity of 
the debt, and before the time contemplated by the mortgage itself, 
in défiance of the rights of the assignée of the debt and mortgage, 
entitling the assignée to sue in trover for the conversion, the right of 
Tamblyn & Tamblyn to any commission was gone, and with it their 
right to sell and receive the proceeds of the sale. In other words, 
it is a contradiction in terms to^ speak of Tamblyn & Tamblyn as con- 
structive agents for the assignée in aiding in the conversion of the 
property against the consent and without the knowledge of the holder 
of the note and mortgage. As said by Judge Caldwell in Swift v. 
Bank of Washington, supra : 

"The owner of the mortgage debt owns the lien as an incident to the owner- 
ship of the mortgage debt, and he alone can discharge the lien. This was the 
law, which the défendant was bound to know. * * * if the défendant 
desired to hâve the cattle released from the lien of the mortgage, he shoukl 
hâve required the production and cancellation of the note the mortgage was 
given to secure." 

The court finds from the évidence that at the time and place of the 
conversion the market value of the cattle was $2,331, for which 
amount judgment will go for the plaintiff. As under the statute the 
court may or may not allow interest on said sum from the date of 
the conversion, it will exercise its discrétion in favor of the défendant. 
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GROTON BRIDGE & MFG. 00. v. CLARK PRESSBD BRICK CO. 

(Circuit Court, B. D. Arkansas, W. D. November 20, 1903.) 

No. 5,195. 

t Jddgment— CoBRECTioN op Record—Nukc Pro Tcnc Ordee— Notice — 
Collatéral Attack. 

Where the trial court of Its own knowledge made a nunc pro tune or- 
der correcting tlie record of a Judgment after the term, tlie fact that such 
order was made without notice tô ttie défendant did not render the judg- 
ment as corrected subject to collatéral attack. 

2. SaME— COTJNTKROLAIM— DiSMISSAL— NONAPPKARANCE— JCRISDICTIOK. 

Where a countèrclalm was flled in an action on a contract, to which 
plaintifC replied, and the court had jurisdiction both of the parties and 
of the subjeet-matter, the fact that défendant did not appear at the trial 
dld not deprlre the court of jurisdiction to render judgment on the mer- 
its aismisslng the eounterclalm. 

8. Same— Prbsumptions— Rbb Jcdicata, 

"Where, In an action on contract, défendant pleaded a <iounterclaim, to 
whlch plalntUC replied by plea In àbatement, alleging another suit pend- 
Ing between the saine parties in the fédéral court on the counterelaim, 
whIch plea was clearly Invalid, and on the trial défendant failed to ap- 
pear, whereupon évidence was Introduced by plaintifC to rebut the mér- 
ita of the counterelaim, but no évidence was given to sustaln the plea in 
àbatement, a judgment dismissing the counterelaim would not be pre- 
sumed to hâve been based on the plea of àbatement, but was on the mer- 
Its, and therefore was res adjudlcata, 

The plaintiflf seeks to recover in this action damages alleged to hâve 
been sustained by it by reason of the breach of a contract entered into 
between it and the défendant for the sale and delivery of a lot of brick. 
Among the défenses set up by the answer is a plea of former adjudica- 
tion. A trial by jury having been waived by the parties by proper 
stipulation in writing, the court finds the facts as follows : 

That after the contract for the sale and purchase of the brick had been en- 
tered into between the parties, as set out m the eomplaint, the défendant in 
this action, who will be referred to as the Brick Company, instituted a suit 
In the circuit court of Hot Sprlngs county, state of Arkansas, which is a 
superlor court of record of gênerai jurisdiction, against the plaintifC in this 
action, who wlll be referred to in this opinion as the Bridge Company, to 
recover a balance alleged to be due it for brick sold and delivered under the 
contract which Is the basis of this action. In that suit the Bridge Company 
entered its appearance and filed an answer in the nature of a counterelaim. 
in which it practically admitted the allégations in the eomplaint of the Brick 
Company, but set up as a Counterelaim the breach of the contract, based 
upon the same facts now set up by It In this action, and claimed damages 
therefor, as it does in this proceeding. To this counterelaim a reply was filed 
by the Brick Company, denying the breach alleged, and also In a separate 
ijjaragraph pleaded in abatenient the pendency in the fédéral court of a suit 
Instituted by the Bridge Company against it upon the same cause of action 
and seeklng the same relief. 

When the action was rèached for trial at the August term, 1899, of that 
court, judgment was rendered in favor of the Brick Company for the fuU 
amount clalmed by It in Its eomplaint, and nothing was allowed to the Bridge 
Company on Its counterelaim. The record of the judgment as originally en- 
tered In that cause at that term, as far as material to the détermination of 
this cause, is as follows: 

"On this day, this cause coming on to be trled, comes the plaintifC by its 
attorney, and the défendant is three times ealled, and comes not, whereupon 
this cause is submitted to the court on the eomplaint of the plaintifC, the affl- 



daTlt for attachment, the answer of the défendant heretofore flled, and 
■written and oral évidence introduced In open court, and the court, being well 
and sufficiently advised as to what judgmcnt to render herein, fiuds the is- 
sues of law and of fact for the plaintiff, and finds the following facts: First, 
that the défendant company Is Indebted to the plaintiff in the sum of $438.27, 
with interest on $351.27 of said sum from the lOth day of Noyember, 1898, 
at six per cent, per annum, and yclth interest on $87 of said sum from the Ist 
day of December, 1898, at six per cent, per annum-, second, that the de- 
fendant Company Is a nonresident of the state of Arkansas. It is therefore 
considered f nd adjudged by the court that the plaintiff hâve and recover of 
and from the défendant the sum of $456.85," etc. 

At the next term of that court, on February 10, 1900, this record was 
amended by an order made by the court to be entered nunc pro tune. This 
order is as follows: 

"On this day cornes the plaintiff, and suggests to the court a diminution of 
the record in this action, and it being vfithin the knov?ledge of this court 
that this cause was on the 17th day of August, 1899, submitted to the court 
on the complaint of plaintiff, the answer of the défendant, and the reply of 
the plaintiff, and written and oral évidence, and that the record of the judg- 
ment fails to mention the reply as one of the pleadings on which the case 
was submitted, It is by the court ordered that the record of the trial and 
judgment of this action made and entered on the 17th day of August, 1899, 
as appears on page 43, Eecord B, of the records of this court, be amended 
by interlineation so as to show that the case was submitted on the reply of 
the plaintiff to défendant' s answer, among other pleadings, and the amend- 
ment is accordingly made." 

The original record of the judgment was, in accordance with this order of 
the court, interlined. This nunc pro tune order or amendment of the record 
was made by the court wlthout notice to the Bridge Company and without 
its knowledge. This action is between the same parties, and the cause 
thereof Is the same as that which was set up by the Bridge Company in Its 
answer and eounterclaim in the suit detennined in the circuit court of Hot 
Springs county. No évidence was introduced at that trial by the Brick Com- 
pany to sustain Its plea of abatement, but It did Introduce évidence to dis- 
prove the allégations in the eounterclaim. 

Rose & Coleman and Rose, Hemingway & Rose, for plaintiff 
W. L. & W. J. Terry and N. P. Richmond, for défendant. 

TRIEBER, District Judge (after stating the facts as above). It is 
urged by counsel for the Bridge Company that the judgment of the 
circuit court of Hot Springs county, which is pleaded by the défend- 
ant as res adjudicata, ought not to hâve that efifect, upon the following 
grounds : First, that the nunc pro tune order or amendment of the 
original judgment made at the February term, 1900, having been 
made without notice after the term at which the judgment was en- 
tered had expired, was an absolute nullity, that court having lost juris- 
diction over the parties as well as the subject-matter; second, as the 
record shows that the Bridge Company, the counterclaimant in that 
action, did not appear at the trial and offered no proofs in support of 
its eounterclaim, it was équivalent to a voluntary dismissal of its 
eounterclaim, and the court was without jurisdiction to pass upon it 
except to dismiss it for want of prosecution ; third, that as the reply 
of the Brick Company to the Bridge Company's eounterclaim set 
up two distinct défenses, first, a déniai of the eounterclaim, and, sec- 
ond, a plea in abatement that another action was then pending for the 
same matters and between the same parties in the fédéral court, and 
the record failing to show upon which of the pleas the court rendered 
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its judgment, the presumption should be that the court sustàîned the 
plea in abatement, which woulii net be a bar tp the présent action. 

That courts of record possess the power to correct or amend their 
records after the expiration of the term, in order to make them speak 
the truth, is too well settled to require any citation of authorities. 
Undoubtedly this power should be discreetly and cautiously exercised ; 
otherwise great mischief might resuit. That notice thereof should be 
given to the party afifected thereby seems but plain justice, otherwise 
this powér might be the means of falsifying instead of correcting judi- 
cial records. 

Learned counsel for both parties hâve furnished the court with 
long lists of citations on the question whether such a correction 
without notice is merely error to be corrected only on appeal, or 
is absolutely void, the court having acted either without or in excess 
of its jurisdiction, and thus subjecting its action to collatéral attack. 

The authorities are anything but harmonious on that question, but 
the view taken by the court in this action makes it unnecessary to 
détermine it. The record entry shows that the judgment was amend- 
ed because "it being within the knowledge of this court that this 
case was on the I7th day of August, 1899, submitted to the court on 
the complaint of plaintiff, the answer of the défendant and the reply 
of the plaititiff," etc. The importance of this amendment will be ap- 
parent by référence to the fact that, under the code of practice gov- 
erning courts in this state, no reply can be fîled to an answer un- 
less the answer pleads a set-oflf or counterclaim. Section 5732, Sand. 
& H. Dig., is as followS:' "There shall be no reply, except upon the 
allégation of a counterclaim or set-ofif in the answer." While there 
is some conflict among the authorities whether even an amendment 
made upon the court's own knowledge can be made without notice, 
neither the learnéd counsel for the plaintiiï nor the court hâve been 
able to lind a single authority which holds that such an amendment 
made by the court from its own knowledge can be attacked in a col- 
latéral proceeding. 

In re Wight, 134 U. S. 136, 10 Sup. Ct. 487, 33 L. Ed. 865, the peti- 
tioner applied to the circuit court for a writ of habeas corpus, claim- 
ing that he was illegally deptived of his liberty by the keeper of the 
Détroit hotise of correction. From the return made by the keeper 
of the prison it appeared that he held the petitioner under a judgment 
of conviction of the United States District Court for that district. 
Upon the hearing the records of the district court were introduced,and 
they showed that the case had been transferred by that court to the 
Circuit Court, but there was no order of record of a remand from the 
Circuit to the District court. The Circuit Court had, in fact, made 
such an order, but the clerk had failed to enter it, which fact was 
within the xecollection of the judges. Thereupon the Circuit Court, 
of its own motion, based upon its recollection of the fact of the mak- 
ing of said order remitting said cause into the District Court, entered 
an order nïinc pro tune to that efïect. Upon appeal to the Suprême 
Court this order was sustained as a proper exercise of the power of 
the court. That the Suprême Court gave the question most careful 
considération is shown By the following excerpt from the opinion: 
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"Our flrst impression was that whatever mlgtit be the powers of courts in 
this regard over their records dnring the term in which the transactions are 
Rupposed to hâve occurred, the record of which, or f allure to make any record 
of which, is the subject of amendment, yet ■when it was attempted to do thls 
after the adjournment, and at a subséquent term of the court, the powers 
of the court in making such changes in the records of the proceediugs were 
limited to those In which there remalned written memoranda of some kind in 
the case and among the files of the court by which the record could be 
amended if erroneous, or the proper entry could be supplied if one had been 
omitfed; and especially that in criminal procédure this power to make such 
entries at the subséquent term of the court of what had transpired at the 
former term as would establish the authority of the court to pass a sentence 
of fine or imprisonment either did not exist at ail, or, if it did, was hmited 
to cases in which some written évidence of what was done remaiued in the 
papers connected with the case. We are satisfied, however, upon an examina- 
tion of the authorities, that this restriction upon the power of the court does 
not exist." 

After citing from Bishop on Criminal Proceedings, the court pro- 

ceeded : 

"The présent case comas within the clause of this section which déclares 
the power of the court to make nunc pro tune entries to supply some omission 
In the record of what was done at the time of the proceeding." 

In Po'rtis v. Talbot, 33 Ark. 218, the clerk of the Suprême Court 
in entering a judgment had made a mistake, and the court in a col- 
latéral proceeding held that, it appearing that there was a mistake, 
it would make the correction of its own motion by nunc pro tune 
entry although the term had elapsed. Lewis v. Ross, 37 Me. 230, 
59 Am. Dec. 49. 

In Odell V. Reynolds, 17 C. C. A. 317, 322, 70 Fed. 656, 660, Judge 
Severens, in delivering the opinion of the Circuit Court of Appeals 
for the Seventh Circuit, in relation to such an order made by a state 
court, said: 

"The question of the necessity of notice may dépend upon the source from 
which the évidence comes upon which the action is to be taken. If it is the 
recollection of the court, it is doubtful whether notice is required, for the 
reason that it is not open to contest. At ail events, it would seem, upon the 
authorities, that corrections of the record made by the court upon its own 
recollection would not be collaterally assailable, though made without notice." 

It might well be asked, of what benefit would notice be to a party 
if the order is made upon the personal recollection of the trial judge, 
and for this reason is not open to contest ? But, without determining 
that question, I hold that, even if it was error to make the amend- 
ment without notice, it could only be corrected by appeal, and does 
not subject the action of a superior court to collatéral attack. 

Does the fact that the record shows that the counterclaimant did 
not appear at the trial and ofïered no évidence in support of its coun- 
terclaim deprive the court of jurisdiction to pass upon it ? If it does. 
and the court détermines the issues raised by the counterclaim and 
reply, its action is coram non judice, and may be attacked collaterally. 
It is well settled that, if a court has jurisdiction of the subject-matter 
and the parties, its judgment, no matter how erroneous or irregular, 
is conclusive in ail collatéral proceedings unless it exceeded its juris- 
diction. This is elementary, and requires no citation of authorities. 

It may be conceded, as claimed by counsel for plaintiiif, that when a 
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plaintiff fails to appear at the trial, and the counterclaimant is, so far 
as his counterclaim is concerned, a plaintiff, the proper practice is 
for the court to dismiss the action or counterclaim, and that it is errer 
to render judgment against the party, and yet such error may not 
make the action of the court a nuUity. The failure to offer évidence 
in support of a counterclaim or set-off which is properly pleaded, 
and on which issue has been taken, does not prevent the judgment 
from being pleaded as res adjudicata. Eastmere v. Laws, 7 Dowl. 
431, is a leading English case directly in point, and has been fol- 
lowed by most of the American courts. Newby v. Caldwell, 54 lowa, 
102, 6 N. W. 154; Wright v. Miller, 147 N. Y. 362, 41 N. E. 698; 
Casey v. Cooper, 99 N. C, 395, 6 S. E. 653. 

The filing of the answer and counterclaim undoubtedly gave the 
court jurisdiction over the person. The allégations în the counter- 
claim show that the court had jurisdiction of the subject-matter. The 
only ground, then, upon which the action of the court in rendering a 
judgment can be assailed, is that the failure of the défendant to appear 
and offer proof in support of the counterclaim deprived the court of the 
jurisdiction which it had once lawfuUy obtained. 

Counsel for plaintiff bave referred the court to a long list of au- 
thorities which they claim sustain their contention; but a careful 
examination of thèse aUthorities shows that, with the exception of 
Burwell v. Knight, 51 Barb. 257, they hâve no application to the 
facts as they appear in the case at bar. Burwell v. Knight, although 
in point, is in direct conflict with the décision of the same court in 
Poster V. Milliner, 50 Barb. 385, where the court held: 

"Where the record in the former suit shows that neither a counterclaim 
nor matter set up by way of récoupment in that suit were lltlgated therein, 
as the défendant dld not appear at the trial, but sufEered a judgment to be 
taken agalnat him by default on the plaintiff's évidence, this will not prevent 
a plea of res adjudicata. The matter being directly In issue by the pleadings, 
the neglect of the défendant tp appear does not change the rule." 

This case îs not even referred to by the court in Burwell v. Knight. 
Since then the Court of Appeals of the state of New York has had the 
same question before it, and the conclusions reached were the same 
as those in, Foster v. Milliner. Collins v. Bennett, 46 N. Y. 490; 
Patrick v. Shaffer, 94 N. Y. 423. 

Anderson v. Rogge, 28 S. W. 106 (Tex. Civ. App.), cited by coun- 
sel, contains a dictum favorable to their contention; but what was 
said by the learned judge who delivered the opinion is merely an 
expression of his own views of what the law is on that question, for, 
as shown by the report, the former judgment was not pleaded, and 
the court held that it was not before it. 

Central Trust Company v. Clark, 26 C. ,C. A. 397, 81 Fed. 272, is 
Dot in point. The facts in that case were that the Midway Steel 
Company had inStituted suit in a court in the state of New York 
against the street railway company, which was then in the hands of 
a receiver appointed by tl^e United States Circuit Court for the dis- 
trict of Colorado, without making the receiver a party thereto. The 
railway company filéd a counterclaim arising out of the same con- 
tract, but it appeared from the record of the New York court that 
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the action was sent to a référée for trial, and the référée reported 
that the railway company had produced no proofs in support of its 
counterclaim, for which reason no finding was made thereon by him, 
This report of the référée was practically a dismissal of the counter- 
claim. The judgment of the New York court was against the rail- 
way Company alone, and Judge Thayer in his opinion said : 

"It Is manlfest, therefore, that there has been no actual trial of the issue 
touehing the alleged breach of contract, and the question to be decided is 
whether the trial court should bave granted the appellants a hearing upon 
that issue." 

The case came before the fédéral court in the following manner: 
The Midway Steel Company, after the recovery of the judgment in 
the New York court, presented its claim tO' the Circuit Court in Colo- 
rado, on the equity side of which the receivership of the street rail- 
way was pending, asking not only for an allowance of the claim 
against the estate, but also that the claim be declared as having a 
preferential character and equitably entitled to be paid in advance of 
the claims of the mortgage bondholders, upon whose bill the receiver 
had been appointed. The learned judge, after disposing of the ef- 
fect of the action of the référée in New York, said : 

"We rest our conclusion on this point not altogether on the ground last 
Indicated, but upon the prineiple that one who seeks relief purely upon 
équitable grounds should hlmself do what is équitable. In the présent pro- 
ceeding the intervener interposes a claim against the proceeds of the mort- 
gaged property, and insists that it shall be paid prior to the mortgage Indebted- 
ness, not, however, because he has a lien upon. the mortgaged property such 
as a court of law would recognize and enforce, but because of the circum- 
stances under which certain machinery was supplied to the railway company. 
The intervener himself had no standing in court to maintain his claim to a 
préférence without going behind the New York judgment, and showing the 
orlgin and nature of the demand on which the judgment rests. When, there- 
fore, he invites an Investigation of those questions for the purpose of estab- 
lishing an équitable right to which the judgment alone wôuld not entitle him, 
we think that the mortgage bondholders should be permitted to show, if they 
can, that they were not beneflted to the extent of the full value of the ma- 
chinery which was supplied to the railway company, but that by reason of 
the failure to deliver the same within the contract period the company sus- 
tained some loss." 

While it might hâve been error on the part of the Hot Springs 
county circuit court to proceed with the trial of the counterclaim 
in the absence of the counterclaimant, its action was neither without 
jurisdiction of the persons or subject-matter, nor in excess of the 
jurisdiction which it had obtained upon the filing of the counterclaim 
and the reply thereto, and therefore cannot be corrected by this 
court in a collatéral proceeding, or disregarded as being a nulHty. 

Does the fact that the reply set up, in addition to the déniais of 
the allégations of the counterclaim, a plea in abatement that a suit 
for the same cause of action as that set up by the bridge company 
in its counterclaim' was then pending between the same parties in 
the fédéral court, raise the presumption that the judgment was upon 
that issue only, and not the other raised by the reply? That plea 
was rlearly bad, and, if this court is to act on presumptions, is it not 
mc-c reasonable for it to indulge in the presumption that that court, 
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a court of co-ordinate jurisdiction and co.-equal dignity, comimitted 
no error, rather than it did? If its judgment was based on the plea 
in abatement, the judgment would havebeen a dismissal of the coun- 
terclaim, and not a iînal judgment, for the plea did net go to the 
merits of the case, but only to the right to maintain the suit. The 
fact that there is such a plea fîled with an answer, in addition to a 
déniai of the other allégations in the complaint, créâtes no presump- 
tion that the judgment of the court was based upon one plea rather 
than another. In 420, Mining Company v. Bullion Mining Com- 
pany, 3 Sawy. 634, 647, Fed. Cas. No. 4,989, where a like contention 
was made, Judge Sawyer says : 

"Ail défenses, whether dilatory or to the merits, may be set up in the 
same answer and trled together. If it is admissible to set up several défenses 
in ona answer it must be compétent for the court to try and détermine them 
ail. The law neither enjoins nor permits a vain thing to be done, but it 
would be doing a vain thing to set up a défense which could not be tried 
when set up. It may not be neeessary to dispose of ail the issues, and some- 
times, doubtless, ail are not détermined; but it is certainly admissible to do 
so, and If properly tried and détermined I can see no good reason for not 
holding every issue so properly in fact tried and détermined to be flnally and 
conelusively détermined. Suppose the judge should be entirely satisfied that 
the defendant's title Is good, and so flnd distinctly on that issue, without 
liasslng at ail upon the issue as to whether défendant was In possession at 
the commencement of the action, either because the évidence on that point 
left It in doubt, or because, for any reason, he preferred to rest his judgment 
on the defendant's title on the real merits of the case; can there be any 
doubt that the matter would be res adjudicata? If he is authorized to flnd 
the Issue without passing upon the other Issue, and his détermination would 
be res adjudicata, he is certainly authorized to pass upon it In connection 
with the other issue, and if so détermined it must hâve the same force as a 
détermination In the other mode." 

In Sheldon v. Edwards, 35 N. Y. 279, 289, the court say: 

"There seems no Sound reason why a judgment on an issue in bar, though 
it also embface an issue in abatement, should not conclude the parties in ail 
future controversles. If It do not, the provisions of the Code and the dé- 
cisions of this court allowlng such Issues to be made and tried at the same 
time are of no force. Of what beneflt to either party to try an Issue, if the 
ânding is of no conséquence and if the judgment of no effectî The law pré- 
sumes It was properly tried, that ail the facts bearing upon the Issue were 
fully and fairly presented. Why, then, sbould it be retried? ♦ • • As- 
suming that the case stands the same as If an answer of matter in abatement 
as well as in bar had been Interposed, the resuit is the same as if the case 
were disposed of on the merits and judgment entered accordingly. Hère the 
fact afflrmatlyely appears that the plaintlff was defeated upon the merits of 
a judgment entered upon the merits; not a word of nonsuit or dismissal ap- 
pears in the record." 

This décision is peculiarly applicable to this case, as the Code of 
Practice of this state, like that of New York, requires ail défenses, 
whether going to the merits or in abatement, to be included in the 
answer. The statute provides : 

"The défendant may set forth In his answer as many grounds of défense, 
counterclalm and set-off, whether légal or équitable, as he shall hâve." Sec- 
tion 5722, Sand. & H. Dlg. 

But, regardless of any presumptions, it appears from the oral évi- 
dence of Mr. Berger, who was the attorney for the Brick Company 
at the trial in the Hot Springs circuit court, that it introduced no 
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évidence to sustain the plea in abatement, but did introduce évidence 
on the issues raised by the counterclaim as they went to the Brick 
Company's right to recover. 

Upon the facts found, the court is of the opinion that the plea of 
res adjudicata is good'and a bar to plaintiff's right of maintaining 
this action. Judgment will accordingly be entered in favor of the 
défendant. 



ALTOONA ELEOTEICAL, ENGINEERING & STJPPLY CO. v. KITTAN- 
NING & F. 0. ST. EY. CO. 

(Circuit Court, W. D. Pennsylvania. December 17, 1903.) 

1. SpECIFIC PBKPOKMANCE— CONTBACTS ENFOKCEABLE— EqTJITY JUItTSDICTION. 

A court of equity has jurisdiction of a suit to compel tbe spécifie per- 
formance by a corporation of a contract to dellver a specified amount of 
Its capital stock: in payment for work which gave to sucli stock its only 
value, and where tbe entire capital stock is small, and presumably bas 
no gênerai market value; nor is sucb jurisdiction lost by tbe fact tbat 
after the filing of tbe bill tbe stock is sold by défendant to otbers, but 
will be retalned to détermine and award complainant compensation there- 
for. 

2. Equity Jurisdiction— Waiver of Objection. 

A défendant, by answering to the merits of a bill and going to hearing 
wlthout objection, waives the rlgbt to object that the suit is not cogniz- 
able in equity, where the subject-matter is within gênerai équitable juris- 
diction. 
8. CoNTRACTS— Performance— EsTOPPBL. 

A corporation which contracted with another for the construction by 
the latter of an electric railway Une, to be completed within a stated time, 
agreeing to procure the right of way, Is estopped to Insist on the tIme 
limit in défense to an action for the contract priée, or that the work was 
not fully completed, where the delay was in large part, and tbe noncom- 
pletion entirely, due to Its own default in failing to procure right of way. 
4. Same— Damages for Breach. 

Where complainant contracted to bulld an electric railway Une for de- 
fendant, which agreed to procure the right of way, and represented that 
It had done so, but in fact failed to obtain a right of way over certain 
parts of the Une, by reason of which It could not be completed to the full 
length contemplated by the contract, complainant was entitled to recover 
the direct profits It was prevented from earuing under the contract by 
such default of défendant. 

In Equity. 

Patterson 8i Hare and J. S. & E. G. Ferguson, for complainant. 
Watson & McCleave, for respondent. 

ACHESON, Circuit Judge. This bill is based upon a written con- 
tract, dated November 7, 1898, between the above-named parties, 
whereby the plaintifï, the Altoona Electrical, Engineering & Supply 
Company, undertook and agreed, at its own expense, to provide ail 
material for, and construct and equip, as provided in the contract, for 
the défendant, the Kittanning & Ford City Street Railway Company, 
a line of railroad, to be operated electrically, extending from the Neil- 
ton plan of lots, in Rayburn township, Armstrong county, through 



J 2, See Equity, vol. 19, Cent. Dig. § 120. 
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said township, Kittanning borough, Manor townshîp, and Manorville 
borough, into Ford City, at a point where Fourth avenue and Sixth 
Street cross, of.the length of about five rniles. The work on the rail- 
way was to be begun by the plaintiff immediately after the date of the 
contract, and, subject to certain contingencies and specified excep- 
tions, was to be completed not later than the ist day of April, 1899. 
The défendant company covenanted and agreed to secure ail rights oT 
way, and, where the railway should cross or run upon a public high- 
way, Street, lane, or alley, secure the consent of the proper municipal 
authoritieç,. in writing, and, where the railway, should run over or 
along township roads, secure the consent of the supervisors of roads, 
and the consent in writing of the abutting landowners and ail persons 
having an estate therein, before the work should be begun. The 
bill allèges that, before the plaintiiï company began work under the 
contract, it was informed by the défendant company that the latter had 
procured rights of way Over the entire lihe of railway, as described in 
the contract. This allégation, I fînd, is sustained by the weight of 
the évidence. The plaintifif began work immediately after the exécu- 
tion of the contract, and prosecuted the work with reasonable dili- 
gence, in view of ail the circumstances. The défendant company 
had not procured rights of way along the entire Une of the railway 
from the Neilton jlan to its other terminus in Ford City. It never 
procured a right of way over the Graham property — a distance of 
about 700 feet — at the northern end of the line adjoining the Neilton 
plan of lots, nor a right of way at its southern end from the line of 
the Pittsburgh Plate Glass Company's property, and over the same, 
and to the terminus in Ford City, a distance of about 4,435 feet. It 
further appears' that during the progress of the work there were dis- 
putés and difficulties with other landowners with référence to the right 
of way, which retarded the work. The work, except at the above- 
mentioned places at or near the termini where the right of way had 
not been procured, was completed about the ist day of March, 1900,^ 
and shortly thereafter the railway, as so constructed, was turned over 
to the défendant company, which has ever since been in possession 
of and has operated the same. The défendant company bound itself,, 
in and by the contract, to deliver to the plaintifï company, in payment 
for the materials furnished and work done by it, $45,000 of the capital 
stock of the railway company, and $50,000 in first mortgage bonds,. 
secured by a first mortgage exeeuted to the Pittsburgh Trust Com- 
pany, of Pittsburgh, as trustée. The entire capital stock of the de- 
fendant company was $50,000. 

The main.purpose of this bill was to compel the défendant company 
to deliver to the plaintifï the balance of stock and bonds to which it 
was entitled under the contract, and to restrain the défendant com- 
pany, by injunction, from any other disposition of said stock and 
bonds. The défendant answered the bill on its merits, and did not 
thereby or otherwise raise any question as to the jurisdiction of the 
court to entertain the bill. In the defendant's brief, however, fur- 
nished the court since the argument of the case, the jurisdiction of 
the court to entertain the bill is challenged. Many cases, however, 
are to be found in the books where courts of chancery hâve enforced. 
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spécifie performance of contracts relating to personalty, including con- 
tracts relating to stock of corporations. Mechanics' Bank of Alexan- 
dria v. Seton, i Pet. 299, 7 L. Ed. 152 ; i Story's Eq. Jur. §§ 724, 724a, 
724b, The case before the court is a peculiar and exceptional one. 
The stock of the défendant corporation in its entirety was sniall, 
namely, $50,000. Presnmably it could not be procured in the market, 
and it ha4 no gênerai market value. Whatever value it had was given 
to it by the plaintifï's work and expenditures. But if the défense 
which is suggested at this late day ever existed, it must be considered 
as having been waived, upon the principles enunciated by the Suprême 
Court of the United States in the cases of Reynes v. Dumont, 130 
U. S. 354, 9 Sup. Ct. 486, 32 L. Ed. 934; Kilbourn v. Sunderland, 130 
U. S. 505, 9 Sup. Ct. 594, 32 L. Ed. 1005 ; Brown v. Lake Superior 
Iron Company, 134 U. S. 530, 535, 536, 10 Sup. Ct. 604, 33 L. Ed. 
102 1. Nor does it afïect the jurisdiction of the court, which attached 
upon the filing of the bill, that the évidence disclosed that before it 
was filed the défendant had sold the stock hère in question, and that 
since the bill was filed it had sold the bonds. Although the spécifie 
relief sought cannot be granted, by reason of the défendant having 
disposed of thèse securities, yet the case must proceed for the ascer- 
tainment of a money compensation to be made the plaintifï, and a 
decree accordingly. 

In respect to the time limit specified in the contract, two observa- 
tions may be made. In the first place, it seems clear from the deal- 
ings of the parties that there was a waiver of the time limit ; and, in 
the second place, the défendant is in no position to insist upon that 
time limit, because of its own defaults. It was particularly in default 
in that it never procured the right of way over the Graham property 
at the northern end of the Une, nor over the property already men- 
tioned at the southern end of the line. In regard to the performance 
of the contract, in so far as it was performed, it must be said that the 
testimony is very conflicting. Upon a careful considération, how- 
ever, of the whole évidence, my conclusion is, and I find, that there 
was substantial performance by the plaintifï in accordance with the 
terms of the contract and the spécifications for the work, in so far as 
the défendant Company secured a right of way. Ail the défenses, 
therefore, based upon the alleged nonperformance or defective per- 
formance, are overruled. 

Hère it may be proper to notice specially the défense relating to the 
ballasting of the road. The contract provides that the ballasting shall 
be "with such material as found along line." The évidence satisfies 
m.e that this provision was complied with. 

The plaintifï does not claim damages by reason of the failure of the 
défendant to procure a right of way over the Graham property and the 
right of way at the Ford City end of the line. The plaintifï, however, 
does daim that it should be allowed for the profits which it would 
hâve made, had those rights of way been procured, and those portions 
of the line of railway built under the contract. On the other hand, 
the défendant contends that the plaintifï knew when it commenced 
work that thèse rights of way had not been procured, and that it took 
the risk of the défendant procuring them subsequently. I am unable 
12a F.— 36 
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to accept the defendant's contention iil this regard. I thînk the évi- 
dence shows that the plaintifï company entered upon the work upon 
the defendant's assurance that ail rights of way had been procured. 
I am therefore of the opinion that the loss of direct profits growing 
out of the defendant's failure to procure thèse rights of way, which 
prevented the plaintifï from completing the Une, ought to be taken 
into account. There is great conflict between the witnesses on the 
one side and the other as to what it would hâve cost the plaintifï to 
construct thèse uncompleted portions of the Une of railway. Accord- 
ing to the plaintiff's witnesses, that cost would not hâve exceeded 
about $5,400. According to the defendant's witnesses, however, the 
cost would hâve amounted to nearly $14,000, I think that the esti- 
mâtes of the plaintifï's witnesses are toci low, and the estimâtes of 
the defendant's witnesses extravagant. From my best judgment, 
based upon a considération of ail the proofs, I conclude that the con- 
struction of those portions of the Une would hâve cost the plaintifï 
$8,000. For this last sum, therefore, the défendant will be entitled to 
crédit upon the contract price of the work. 

As the basis of the account to be now stated between thèse par- 
ties, I take the contract priée, namely $95,000 00 

From thlB 18 flrst to be deducted the above-mentloned cost for 
completing the unflnlshed portions of the railway 8,000 00 

$87,000 00 
It is conceded that the défendant made partial pay- 

ments In bonds and stocks, and is also entitled to other 

crédits. 

Appended to.the answer is a statement (ExMbit A) of 
crédits clalmed by the défendant, and amounting to. . . $37,149 12 

Thèse crédits, I think, are fàlrly established by the évi- 
dence, excèpt the sum ofv^,... 24 50 

stamps on . mortgages, which Is manifestly Improper. 

The défendant Is therefore ejotltled to a crédit of $37,124 62 37,124 62 



$49,875 38 



The last above amount is the balance due upon the written con- 
tract, according to the foregoing findings of the court, to which, 
however, is to.be added interest, the computation of which will be 
considered hereafter. 

The plaintifï claims for extras outside of the written contract. In 
respect to this whole class of claims, I may say generally that the 
burden of proof to establish them is upon the plaintiff. No written 
order for atiy of thèse items is produced; As they are outside the 
terms of the written contract, theise extras ought not to be aUowed 
unless it 0lçarly appears that, they, are furnished under an express or 
iraplied contract between thèse parties, The first item under this 
head is the swra.of $1,138,70 for a, pièce of track 445 feet in length, 
diverging from the main Une, and located on Vine street, in Kittan- 
ning. By the terms of the contract the plaintifï was to provide "ah 
necessary turnouts and swïtches." By the weight pf évidence the 
conclusion: is ■ justified that this construction on Vine street was put 
in as a turnout, ;and that this was the understanding of the parties 
when it was built. This claini is therefore disallowed. The next <ïf 
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thèse extra charges is for a switchboard, at a cost of $370. Accord 
ing to the prépondérance of the évidence, that switchboard was not 
ordered by the défendant, and was sent to Kittanning through the 
mistake of the plaintifif. The évidence justifies the conclusion that it 
was put vip in the defendant's service with the understanding that no 
charge would be made therefor. I may hère remarie that this con- 
cession, or gift, is not so extraordinary, when we remember that the 
plaintiff, as the prospective owner of so large an amount of the stock 
and of the bonds of the défendant company, was so largely interested 
in its welfare. The third item of extras is for moving a generator, 
at a cost of $158. I think it is established by the weight of the évi- 
dence that this was a voluntary service by the plaintiff, for which no 
charge was to be made. The next item under the head of extras is 
for eiglit heaters, at a cost of $120; five registers, at a cost of $84; 
and four headlights, at a cost of $28. The contract required the plain- 
tiff to "furnish and place on the road properly finished and fully 
equipped with necessary electrical appliances, with motors of at least 
30 horse power, ready for use, four standard type closed street rail- 
way passenger cars." As the plaintiff put thèse appliances on the 
cars, I think it may fairly be assumed that plaintiff's own construc- 
tion of the contract required the cars to be thus equipped. In the 
absence, then, of any direct évidence of an independent contract for 
thèse articles, this item of claim is disallowed. The plaintiff claims 
as an extra the cost of building a fence on Gault Hill, namely, the 
sum of $379.53. This fence was a necessary construction, and was 
required by the contract between the supervisors of the township 
and the défendant company. It was a proper expenditure, and the 
évidence shows, I think, that the fence was constructed by the plain- 
tiff with the understanding that it should be reimbursed the expense 
by the défendant. I do not think that it comes within the provision 
of the contract whereby the plaintiff was "to comply with ail the 
conditions and agreements and conditions imposed by the grant of 
the franchise of the party of the first part as te rights of way and 
borough ordinances which apply to and control the opération and 
construction of the said lines of railway." This item is allowed. I 
am not satisfîed that the extra claim for $226.23 for the rails and 
cross-ties used by the défendant in constructing a second track into 
the car barn is just, in view of ail the évidence, and it is disallowed. 
The claim for material left on hand at the cessation of the work, ly- 
ing at or near Neilton's, I think, is not substantiated by the proofs. 
According to the clear weight of évidence, that material was not 
used by the défendant, but was levied upon and sold at a constable's 
sale under a judgment against the plaintiff company. I am not clear 
that the plaintiff pressed at the argument the claim for work donc in 
putting the track in good order in the spring of 1890. But how- 
ever this may be, I think the plaintiff was bound to do that work 
under the terms of the contract. It was necessary to put the road in 
good condition. 

To the balance stated above, namely $49,87-5 38 

Ib to be added the cost of the fence on Gault HllI 379 5a 

$50,254 91 
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To this îs to be adcled interest. As the work did not progress as 
contemplated in the contract, I am not prepared to say that the in- 
terest should be computed from the various dates when the stock and 
bonds were deliverable. I think substantial justice will be done by 
allowing plaintiff interest on the wliole balance due it from the time 
when the road was turned over by the plaintiff to the défendant — 
say, from May i, 1900. 

The decree, therefore, will be in favor of the plaintiff for the sum 
of $50,254.91, with interest from May i, 1900. Let counsel prépare 
a decree. 



In re REND. 
(District Court, D. Minnesota, Fifth Division. Norember 27, 1903.) 

1. Collision — Steam Vbssbls Meeting — Négligent Change of Couhsb. 

The steamer Thomas Wilson, leasing Duluth, and the steamer George 
G. Hadley, coming in, were approaching each other in the daytime, port 
to port, on nearly parallel but sllghtly diverglng courses, sufflciently far 
apart to Involve no danger of collision i( maintained. When 1,500 feet 
apart, the master of the Hadley, having recelved instructions from a tug 
to proceed to a différent port, ordered the helm hard astarboard. The 
master of the Wilson, observing the change of course, and supposing the 
Hadley to be sheering, at once put his helm aport, and afterwards hard 
aport, malntaining his speed until his vessel was struck on the port sida 
by the Hadley and sunk. Each vessel was going at a speed of about 11 
or 12 miles, and no signal was given by either until they were within 900 
feet, and approaching each other, when the Hadley gave a signal of two 
whistles, which was not answered, and she then reversed, but made no 
change in course. Held, that the Hadley was solely in fault; that, in 
View of the original courses, no signal was required from the Wilson 
by the rules; that she was prudently navigated, and was not in fault 
for failing, to answer the Hadley's signal, because she could not then 
hâve avoided collision, and also because she acted in extremis. 

i. Same— Damages— Dkath of Sbambn. 

Damages awarded against the vessel in fault for a collision in Lake 
Superior for the Qeath of seamen under the rule of the Minnesota Su- 
prême Court 

In Admiralty. Proceeding for limitation of liability for damages 
growing out of collision. 

C. E. Kremer, H. G. Goulden, and H. T. Abbott, for petitioner. 

Alex. Marshall, Davis, Hollister & Hicks, J. H, Norton, A. H. 
Coldham, and Hoyt, Dunton & Kelly, for various intervening claim- 
ants. 

MORRIS, District Judge. This action îs brought by the peti- 
tioner, William P. Rend, owner of the steamer George G. Hadley, 
under the statute, to limit his personal liability for damages resulting 
from a collision between that steamer and the steamer Thomas 
Wilson, in liake Superior, just outside the harbor of Duluth. The 
Hadley was appraised, and a bond for $23,998.23 was filed, with ap- 
proved security, to abide the order of this court in determining the 
liability of the Hadley. This court, by its order, required ail persons 
interested to intervene. The tittsburgh Steamship Company, on its 
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own behalf, and on behalf of the owner of the cargo, the Oliver Iron 
Mining Company, and on behalf of the surviving members of the 
Wilson's crew for the loss of their personal efifects, intervened, and 
alleged that it had sustained a loss of $150,000, the value of the Wil- 
son, together with $2,605.60, the value of the freight lost, and that the 
value of the cargo was $6,839.70, and that the personal effects which 
were lost of the surviving members of the crew was $510. Interven- 
ing libels were filed by Jacob E. Fink, administrator of the estate of 
Guy Fink, deceased ; William C. McCarter, administrator of the 
estate of William Roebuck, deceased; M. H. McMahon, adminis- 
trator of the estate of James McDougal, deceased; Archie Camp- 
bell, administrator of the estate of John Campbell, deceased; and 
Frank Hicks, administrator of the estate of James M. Fraser, de- 
ceased. AU of the deceased were members of the Wilson's crew at 
the time of the collision, and were drowned in that vessel. The facts are 
as follows: On the 7th day of June, 1902, between 10 and 11 o'clock 
a. m., the steamer Thomas Wilson, a vessel of the whaleback type, 
308 feet long by 38 feet beam, owned by the Pîttsburgh Steamship 
Company, left the harbor of Duluth, bound down the Lakes, laden 
with a cargo of 3,257 tons of iron ore. The vessel proceeded through 
the canal between the piers marking the entrance to the harbor of 
Duluth (which are parallel to and distant from each other 300 feet) 
at a slow rate of speed, and about on the center line, or axis, of said 
entrance. After clearing the piers, lier course was changed a quarter 
of a point to the southward, and she was thus put upon her regular 
course down the lake, northeast by east three-quarters east. At the 
same tim« that her course was thus changed to the southward, full 
steam was put on, so that she would in a short time acquire her usual 
running speed of about 12 miles an hour. The weather was clear, 
and the sea calm. At the same time the steamer George G. Hadley, 
a vessel 288 feet long by 40 feet beam, owned by petitioner, William 
P. Rend, and laden with a cargo of coal, was approaching the harbor 
of Duluth on a course somewhat to the northward of the course of the 
Wilson, and about on the line of the north pier of said entrance ex- 
'tended, and going directly towards said pier. The said steamer 
Hadley was proceeding at a speed of about 10 niiles an hour, which 
speed she kept until she commenced to back her engines as herein- 
after set forth. Just after the Wilson had left said entrance, a tug, 
the Annie L. Smith, came out of the harbor, and proceeded towards 
the Hadley, with orders to that steamer to go to Superior. Said tug 
rounded to under the port quarter or stern of the Hadley, and gave 
said orders to her master, who had turned his back towards the bow 
of his boat in order to hear what was being said from said tug. The 
master of the Wilson did not know for what purpose the tug came out 
of the harbor, nor did the master of the Hadley until he had received 
said orders. When the master of the Hadley received said orders, 
without turning around and looking ahead, and without giving any 
signal, he looked down through the hole in the top of the pilot house, 
and called to the wheelsman, and gave an order to put the wheel hard 
astarboard. At the time said order was given the Hadley was pro- 
ceeding on her course as above set forth. At this time the steamer 
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Wilson was a little more than a quarter of a mile — about 1,500 feet 
—distant from the Hadley, and still proceeding on lier regular course. 
The Hadley at once answered her helm, and began swinging to port. 
Observing this, and thinking that possibly the Hadley was sheering 
froro her course, the master of the Wilson put his wheel aport, and im- 
mediately afterwards, observing that the Hadley continued to swing 
to port, he put his wheel hardajport, and the Wilson began to swing 
sharply to starboard, and away from the Hadley. At this time the 
Wilson had acquired a speed of about 11 miles an hour. Both vessels 
continued to swing, the Hadley to port and the Wilson to starboard. 
Neither slâckened its speed. When at a distance of about 900 feet 
from the Wilson, the master of the Hadley turned, and looked ahead, 
and seeing the Wilson, and that a collision was imminent, gave a sig- 
nal of two short blasts from her whistle, and immediately thereafter 
stopped and backed her engines, continuing under a hard astarboard 
wheel. Prior to this time neither vessel had given any signal to the 
other. The Wilson did not answer this signal, and continued at 
full speed swinging under a hard aport wheel. Within a few seconds 
the Hadley came into collision with the Wilson, striking her bow on, 
in an overtaking direction, àbout 75 feet from her stern on the port 
side, and at an angle of about 33 degrees, and eut into her nearly to 
the middle. The Wilson immediately filled and sank, and was a total 
loss, and nine members of the crew of the Wilson were drowned, 
amongst whom were the fàve members whose administrators hâve filed 
intervening libels as hereinbefore set forth. The point at which the col- 
lision took place was about 900 feet south of the center line or axis 
of the entrance to the Duluth harbor prolonged, and a little less than 
seven-eighths of a mile from the outer end of the piers. The Hadley 
sustained some damage, and was run ashore to avoid sinking, whence 
it was subsequently released and repaired. The value of the cargo 
of the Wilson was $6,839.70, the value of the freight was $2,605.60, 
the value of the personal efïects which were lost of the surviving 
seamen on the Wilson was $510, and the value of the steamer Wilson 
was $150,000. 

Guy Fink was second cook on the steamer Wilson. He was an 
unmarried man, 21 years of âge, and in good health. He was earning 
wages at the rate of $25 per month. His next of kin were his father, 
58 years old, and his mother, 48 years old. He had been in the habit 
of contributing to their support about $15 per month in the summer 
time, or about $90 per annumi. William Roebuck was a fireman on 
board the Wilson. He was 19 years of âge, unmarried, and in good 
health. He was earning $45 per month. His next of kin were his 
father and mother, each about 52 years old, to whose support he had 
been in the habit of contributing about $100 per annum. James 
McDougal was an oiler on the Wilson, 23 years of âge, unmarried, 
and in good health. He had been earning his own living since he 
was 15 years old. His next of kin was his mother, 55 years old, to 
whose support he had been in the habit of contributing about $7 per 
month, or $84 per annum. He had also been clothing his younger 
brother, his mother's child. James M. Fraser was a fireman on the 
Wilson, 24 years of âge, unmarried, and in good health. He was 
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earning $40 per montH. His next of kin were his father and mother, 
his father being 50 years of âge, and it does not appear how old his 
mother was. He had been in the habit of contributing his savings to 
the support of his parents, and when not working away worked on his 
father's farm. His father estimated that he contributed about $250 
per annum to the support of himself and wife. John Campbell was 
a watchman on the Wilson, earning $1.50 per day. He was about 
26 years old, unmarried, and in good health. His next of kin were 
his father and mother. He had been in the habit of sending a part of 
his earnings to his mother — ît does not appear how much — and in 
four or five years had paid $167 on the mortgage on his father's 
farm. His father is 63 years old and his mother is 58 years old. 

From the foregoing facts it appears to me that the collision was 
clearly due to the negHgence of the Hadley, and that no négligence 
is shown on the part of the Wilson which contributed to producing 
the collision. Neither of the vessels gave the signal required by rule 
5 of the pilot rules (Pilot Rules for the Great Lakes and Their Con- 
necting and Tributary Waters as far East as Montréal, approved by the 
Secretary of the Treasury, 1902) when they came within half a mile of 
each other. At that time it was évident to each of the masters that, if 
the vessels kept on their then courses, they would pass each other at 
a safe and proper distance, between 400 and 500 feet. The Wilson 
was then sailing in an oblique direction to the course of the Hadley, 
their courses constantly diverging, and there would hâve been no 
possible chance of a collision if they had kept on their courses. The 
failtire, therefore, to give this signal in no way contributed to pro- 
ducing the accident. The danger began when the Hadley put her 
wheel hard astarboard. At that time the vessels were so near to- 
gether that a change of course to port on the part of the Hadley was 
a hazardous and dangerous thing to do, and the Hadley was clearly at 
fault for starboarding her helm, when the vessels were so close to- 
gether, without having first informed the Wilson of its intention so 
to do, and obtaining the latter's consent to such a change of course. 
When the Hadley first began tô swing to port, the captain of the Wil- 
son had a right to suppose, as he did suppose, that she was merely 
sheering from her course, having received no signal indicating an 
intention to change her course, and he had a right also to suppose 
that her master would almost immediately put her upon her former 
course. He very wisely, however, and in the exercise of due care and 
prudence, ported his wheel, so as to make the distance between the 
two vessels greater. And even when the Hadley still continued to 
swing to port, the master of the Wilson had a right to suppose that 
she would port her helm, and try to regain her former course. I 
think it was wise and prudent for the master of the Wilson to hard 
aport his wheel at that time, thus endeavoring to further increase the 
distance between the two vessels. Not until the two-blast signal was 
given by the Hadley could the master of the Wilson understand her 
intentions, and then it was too late for him. to attempt to perform 
the maneuver which the Hadley's signal indicated he should perform. 
It would therefore hâve been clearly wrong for him to hâve answered 
her signal and attempted to pass upon the starboard side of the Had- 
ley. To hâve donc so would hâve made a collision practically certain. 
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If he Had reduced speed, or stopped and backed, a collision would 
hâve been equally as certain. A collision was imminent, and his 
vessel was in extremis, and there was nothing left for him to do but 
to keep on at full speed under his hard aport helm. It is, of course, 
much easier, after an event has happened, and in contemplation of 
it, to know what might hâve been donc to avoid it than it would hâve 
been at the time. But reviewing now ail the facts of this case as they 
happened, I am of the opinion that the master of the Wilson, in going 
ahead at full speed under a hardaport helm, took the only course 
oflfering any chance of esçape from the impending collision. Under 
rule 26 of the act of Congress (28 Stat. 649 [U. S. Comp. St. 1901, p. 
2892]), he should hâve sounded several short and rapid blasts of his 
whistle after receiving the two-blast signal from the Hadley, but his 
failure to do so in no wise contributed to the happening of the accident, 
and his doing so could not in any way hâve helped matters. 

Following the rule of damages laid down by the Suprême Court of 
the State of Minnesota in the case of Hutchins v. St. P., M. & M. 
R. R. Co., 44 Minn. 5, 46 N. W. 79, I fînd that Jacob Fink, adminis- 
trator of the estate of Guy Fink, deceased, William C. McCarter, ad- 
ministrator of the estate of William Roebuck, deceased, M. H. 
McMahoni administrator of the estate of James McDougal, deceased, 
and Archie Campbell, administrator of the estate of John Campbell, 
deceased, are entitled to recover the sum of $3,500, each ; and that 
Frank Hicks, administrator of the estate of James M. Fraser, de- 
ceased, is entitled to recover the sum of $S,ooo. I iind that the 
Pittsburgh Steamship Company is entitled to recover in its own behalf 
$152,605.60, and as trustée for the Oliver Iron Mining Company, 
owner of the cargo, $6,839.70, and as trustée for the surviving mem-» 
bers of the Crew of the Wilson $510, the value of their personal eiïects 
lost. 

I «m of the opinion, and so hold, that the petitioner is entitled to a 
decree limiting his personal liability to the appraised value of the 
Hadley, as represented by the bond filed herein. 

Holding, then, as I do, that the Hadley was solely at fault, the pro- 
ceeds of the bond to abide the decree of the court herein must be ap- 
plied to the payment of the above amounts found for the various 
parties pro rata. 

i,et decree be enttred accordingly. 
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L COBPOHATIOOT— RkpBBSBKTATTOH BT OfFICBBS— CoSTBACTS WrTHIN ÂPFAB' 

BHT AnTHOBITT 

A corporation Is bound hy a contract of employment made In Its name 
and behalf by Its président, wbo largely controlled the management of 
Its business, and was apparently acting wltbln his authorlty, and where 

,1 1. See CoiTorations, vol. 12, Cent. Dig. t 1618. 
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the employé léft hls former position and entered Into sucti contract at 
his solicitation, and relylng in good faith on his supposed authority to act 
for tlie corporation. 

3. Same— Ratification— AccBPTiNG Services op Employé. 

The président of défendant corporation contracted in writing in Its be- 
half for ttie employment of plalntlfE at a stated salary, tlie contract re- 
serving the right to terminate the employment by paying him a sum 
equal to a year's salary. Plaintiff entered upon the employment, and his 
services were accepted and paid for at the stipulated salary until de- 
fendant exercised the right given by the contract to discharge him. 
Held, that by so accepting and paying for his services and exercising the 
privilège given by the contract either with knowledge of its terms or 
without inquiring in regard thereto, the board of directors must be 
deemed to hâve ratifled the same in its entirety, and that défendant was 
liable thereon for the stipulated considération for the exercise of the 
power to discharge. 

8. Contract of Employment— Construction. 

By a written contract embodied in a letter of défendant, plaintiff was 
employed by défendant "at a salary of $5,000 per year," and the contract 
contalned this further provision: "If for any reason it is impractical and 
not convenient for the Sun Company to retain you, the said company will 
pay you $5,000 or one year's salary at the termination of this arrange- 
ment, provided, of course, that such termination is at the request of the 
Sun Company." Selâ, that such provision had référence to a termination 
before the end of a year, and that on the discharge of plaintiff before 
the end of the year hia salary ceased from the time of discharge, and his 
right of recovery was limited to the stipulated payment for loss of em- 
ployment. 

At Law. On motion of défendant for judgment non obstante 
veredicto. 

L. L. Smith, for plaintifï. 

W. R. Bliss and W. B. Broomall, for défendant. 

DALLAS, Circuit Judge. "Undoubtedly the board of directors is 
generally the governing and controlling body of a corporation," and 
therefore, except with its assent, express or implied, a corporation 
cannot incur a contractual obligation. Salem Iron Co. v. Lake Su- 
perior Consol. Iron Mines, II2 Fed. 241, 50 C. C. A. 213. But it is 
equally well settled that "corporations are liable for the acts of their 
servants while engaged in the business of their employment, in the 
same manner and to the same extent that individuals are liable under 
like circumstances." And, indeed, it has been perceived that, for the 
enforcement of fair dealing by corporations, they should be held to 
this liability with especial stringency, inasmuch as, by reason of their 
intangible nature, they are incapable of acting otherwise than through 
the agency of natural persons, and those who deal with them in good 
faith, without having any reason to suspect any defect of authority 
on the part of those acting for them, ought not, after involving 
themselves in onerous engagements, to be told that the apparent 
and asserted authority upon which they had relied as being adéquate 
to bind the corporation, was defective or irregular. Merchants' Bank 
V. State Bank, 10 Wall. 644, 645, 19 L. Ed. 1008. Upon this ground 
alone, regardless of the question of ratification presently to be re- 
ferred to, I am of opinion that the defendant's point tO' the efifect that 
there was no évidence that it either made or ratified the contract 
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upon which this suit was founded was not well taken ; and that, 
thereforè, its motioin for judgment non obstante veredicto must be 
denied, and the first reason assigned in support of its motion for a 
new trial be overruled. The contract in question, as appears from the 
copy tbereof hereafter contained in this opinion, was in the form of a 
letter by the président of the défendant company. It was signed by 
him as its président, and was written upon paper bearing the letter 
heading of the company. The writer had been permitted to and did 
exercise very gênerai authority in the conduct of the corporation's 
afifairs. Upon being asked, as a witness, whether it was not true that 
almost the entire executive management of its business was in his 
hands, he answered, "I think I was very largely in control of it," and 
from the testimony as a whole it plainly appears that he was. In 
Merchants' Bank v. State Bank, supra, the Suprême Court held that 
the cashier qf a bank, who, with its knowledge, had dealt with the 
public in buying and sellirig exchange for its account, might be inferred 
to hâve authority to buy and sell coin on its behalf, and also that the 
authority of such cashier to pledge the bank's crédit by certifying 
a check to be good was inferable from the fact of his having f re- 
quently pledged its crédit for large amounts in the usual course of 
business. In the opinion of the court in that case several observa- 
tions were made, which, in addition to those already referred to, are 
peculiarly applicable to the présent one. It was said : 

"Smith was the cashier of the State Bank. As such he approached the 
Marchants' Bank. The bank dId not approach him. Upon the faith of his 
acts and déclarations, It parted .with Its property. The mlsfortune occurred 
through him, and, as the case appears on the record, upon the plalnest piin- 
clples of justice, the loss should fall upon the défendant. The ethics and the 
law of the case alike requlre this resuit." 

In the case in hand Pew was the président of the Sun Company. As 
such he approached Egbert. Egbert did not approach him. Upon 
the faith of his letter, Egbert gave up the position in which he was 
then employed, and with nothing but that letter to justify it in doing 
so, the corporation itself terminatcv^ its arrangement with him, and 
threw him entirely out of employfsient. The conséquent loss to 
Egbert resulted through the action of Pew, and upon the plainest 
principles of justice, the corporation for which he acted should com- 
pensate that loss by payment of the sum agreed upon. The court in 
the same case further said (quoting from a New York décision) : 

"The bank sélects Its teller, and places him In a position of great responsi- 
bility. Persons having no volce In his sélection are obli^^d to deal with the 
bank through him. If, therefore, while acting on bu*;2ess of the bank, and 
within the scope of his employment, sofar as is knotvn or can be secn by the 
party dealing with him, he is goilty of misrepresentation, ought not the bank 
to be responsible?" 

The portion of this extract Which is hère itaHcized appears in italics 
in the opinion of the Suprême Court of the United States as reported, 
and it is followed by this statement : "Smith, by his conduct, if not 
by his déclarations, avowed his authority to buy the certificates and 
gold from the Merchants' Bank, and the bank, under the circum- 
stances, had a right to believe him;" and a little further on the princi- 
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pie which the court was enunciating, and which I think is quite a? 
applicable to the présent case, is tersely stated thus : "Those dealing 
with a bank in good faith hâve a right to présume integrity on the 
part of its officers when acting within the apparent sphère of their 
duties, and the bank is bound accordingly." Upon the point now 
under considération, I regard this authoritative pronouncement as 
décisive, and therefore the other cases in the courts of the United 
States, which are in conformity with it, and those in the state courts, 
which, for the most part, are in accord with it, need not be re- 
ferred to. 

In the brief for the défendant it is conceded that the fact that the 
plaintifif's services were accepted and paid for at the rate of $5,000 
a year was a ratification of his employment at that salary, but it is 
ingeniously argued that the particular feature of the contract to pay 
$S,ooo upon the Sun Company's termination of the employment, was 
not included in the ratification. Waiving the question whether a con- 
tract may, in any case, be ratified in part, and yet, upon suit brought, 
be in part repudiated, it is difïîcult to understand how, under this 
particular contract, the peculiar right of discharge which it especially 
conferred could be exercised without assumption of the corrélative 
obligation to pay the stipulated considération for the concession of 
that right. The corporation had no justification for its termination 
of the employment of Egbert when and as it terminated it other than 
that which it derived from the letter of its président, and it cannot 
be permitted to take a benefît under that letter, and at the same time 
disown the obHgation it imposed. McHose v. Earnshaw, 55 Fed. 
587, 5 C. C. A. 210. Moreover, I think that the knowledge which 
the corporation admittedly had of the fact of the plaintifï's employ- 
ment, even if, as contended, it was uninformed as to the détails of the 
agreement upon which he was employed, is sufïicient to establish what 
is équivalent to a ratification of the contract as an entirety. It was, 
of course, known that the président, under the gênerai authority 
which he exercised, had made whatever agreement was made, and 
therefore the omission of the board to make any inquiry respecting 
it must be taken to hâve amounted to a confirmation of his power 
to settle and prescribe its terms. Rolling Mill v. Railroad, 120 U. S. 
256, 7 Sup. Ct. 542, 30 L. Ed. 639; Railway Cos. v. Keokuk Co., 131 
U. S. 371, 9 Sup. Ct. 770, 33 L. Ed. 157. I do not recall that it was 
suggested, at any stage of the trial, that there was any évidence which 
called for a submission to the jury of the question whether the défend- 
ant had either made or ratified the contract sued upon. The défend- 
ant, in the first point which it submitted, presented that question as 
one of law arising upon undisputed facts. It did not ask for a sub- 
mission of évidence, but, on the contrary, claimed that there was none 
to submit ; and, accordingly, in disafïîrming it, I stated, as the resuit 
of such disafifirmance, that for the purposes of the trial it was to be as- 
sumed that the contract in question was the contract of the corpora- 
tion défendant. To this statement no exception was then taken, nor 
has its correctness been challenged by any of the reasons assigned for 
a new trial. "Under thèse circumstances, the argument which the de- 
fendant has now presented upon the subject, even if convincing. 
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ought not, in my opinion, to induce the nullification of a verdict witH 
which the court is entirely satisfied. But I hâve not been convinced 
that there was any évidence, which, if submitted, would hâve warranted 
a finding that the contract in question was not binding upon the de- 
fendant corporation. Such a finding could not, Ithink, hâve been 
reasonably based upon the testimony; and therefore the instruction 
which was given was not erroneous, and might properly hâve been ad- 
hered to, even if it had been objected to in due season. Merchants' 
Bank v. State Bank, lo Wall. 665, 19 L. Ed. 1008. 

The contractual letter heretofore referred to is as follows: 
"Sun Company, Tradesmens Building, Plttsburg. 

"March 25, 1902. 

"Bertrice Egbert, Esq., Plttsburg, Pa. — ^Dear Sir: In compliance with the 
verbal conversation had with you a few days ago, the Sun Company agrées 
to engage you at a salary of flve thousand dollars per year to superlntend 
the reflnerles at Marcus Hbok, Pa., and Toledo, Ohlo, you to réside at a point 
in the vlclnlty of Marcus Hook. 

"If, for any reason, it is Impractlcal and not convenlent for the Sun Com- 
pany to retain you, the sald company will pay you five thousand dollars 
($5000.) or one year's salary, at the termination of this arrangement, provided 
of course that such termination is at the request of the Sun Company. 

"Yours truly, J. N. Pew, Président" 

I think that the construction I put upon this letter at the trial was 
not accordant with the intent of the parties as disclosed by the writing, 
or with the plaintifif's own understanding of its meaning as shown by 
his subséquent conduct. I hâve no doubt that its first paragraph, 
standing alone, would import a hiring for a year ; but I hâve reached 
the conclusion that, by the second paragraph, the Sun Company re- 
served the right to terminate the arrangement upon the payment of 
$5,000 at any time during the continuance of the emplo3'ment, and not 
only upon a year's expiration. The "termination of this arrangement" 
which was çontemplated was not a termination by lapse of time, but 
"at the request of the Sun Company." No request by it would hâve 
been requisite to terminate it at the end of a year, but that it might 
terminate it at any time, if for any reason it found it impractical or 
inconvénient to continue it, this provision was necessary. It cannot 
rationally be supposed to hâve been meant that, if it should terminate 
it at the beginning of any year, the pLaintiff was to be paid, not only 
one year's salary, but also the additional sum of $5,000. The natural 
and reasonable view of the matter, as it seems to me, is that whenever 
the arrangement should be terminated, the employment, and conse- 
quently the right to salary, would cease to exist ; and that thereupon 
the sum of $5,000 would be paid to Egbert to indemnify him against 
his conséquent loss of occupation, the probable duration of which the 
parties arbitrarily estimated to be the period of one year thereafter. 
This construction of the letter was adopted by the plaintiiif. He 
acquiesced in his discharge during the running of the first year, and 
a payment of $1,000, which was made to him on account of the $5,000 
hère in question, was accepted by him on the basis of that discharge. 
He was not entitled both to salary and to compensation for his depriva- 
tion of it; and y et it is admitted, in the plaint! fï's briéf, that in the 
jury's assessment of damages there was included as for salarjr tiM 
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sum of $1,180.32. To that extent, therefore, the verdict was ex- 
cessive, and accordingly it is novv ordered that, if the plaintiff shall, 
on or before January 4, 1904, file a remittitur relinquishing $1,180.32 
of the amount of the verdict, the defendant's rule for a new trial will 
be discharged, but otherwise will be made absolute. 

The defendant's motion for judgment non obstante veredicto is 
denied. 



BICKMORE GALL CTJRB CO. v. KARNS MFG. CO. et al, 

(Circuit Court, W. B. Pennsylvania. November 9, 1903.) 

No. 8. 

1. Tbade-Marks— Extent of Monopoi.t Conferred — Inpringement. 

The représentation of a horse on packages containing a salve used 
to cure galls or abrasions of tbe skin of horses and cattle is generic in 
character, and the registration of such a représentation as a trade-mark 
cannot give a monopoly of the rigbt, and exclude others from uslng any 
représentation of a horse on medicine of the same character, but tlie ex- 
clusive right is limited to the représentation of a horse of the same or 
substantially similar appearance, style, or position. 

2. Bamb. 

The term "Gall Cure" is descriptive of a medicine, and cannot be 
monopolized as a trade-mark, standing alone, and when used as such in 
connection with a picture is not infringed by the use of the words as 
a part of the name of another remedy in connection with another and dis- 
tlnctlve picture. 
8. Same. 

The words, "Be Sure and Work the Horse," standing alone, cannot be 
appropriated as a trade-mark for a gall cure where it is shown that they 
are directive, and aiso descriptive of the characteristics of a class of 
remédies whlch are more effective when such direction .is followed. And 
a trade-mark in which such words are combined with a picture is not 
Infringed by their use by another unless in connection with a similar 
picture. 
4. Same— IJsF AIR Compétition — Imitation op Packages. 

The boxes, cartons, and labels used by complainant and défendants 
for packing the remédies for galls on horses and cattle, made and sold by 
the parties, respectively, compared, and field to show no greater similarity 
than would naturally exlst in view of the similarity of the remédies, and 
not to render défendants chargeable with unfair compétition by Imitating 
complainant's packages. 

In Equity. Suit for infringement of trade-marks and unfair compé- 
tition. On final hearing. 

Wm. H. Doolittle, H. L. Christy, and Joseph F. Gould, for com- 
plainant. 

McCalmont & Osborne and S. S. Mehard, for respondent. 

BUFFINGTON, District Judge. This is a bill brought by the 
Bickmore Gall Cure Company against the Karns Manufacturing 

U 1. Arbitrary, descriptive, or flctitious character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 0. 0. A. 323. 

1f4. TJnfair compétition, see notes to Scheuer v. Muller, 20 C. C. A, 1C5; 
Kiare v. Harper & Bros., 30 C. C. A. 376. 
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Company and Augustine S. Karns to enjoin infringement of three 
trade-marks granted the complainant; also to enjoin alleged unfair 
compétition by the respondent. A motion for a preliminary injunc- 
tion on ex parte affidavits was heretofore refused, the court being of 
opinion "that the right of the complainant to a preliminary injunction 
has not been affirmatively established." The case now cornes for 
final hearing on proofs. Both parties are engaged in the manufac- 
ture and sale of a salve used to cure galls or abrasions of the skin of 
horses and cattle, and the alleged wrongs consist in the dressing of the 
cartons and boxes in which the salve is sold. The first trade-mark 
in question is No. 30,113, of June i, 1897, which consists of a horse 
at work. We are of opinion respondent has not violated this mark 
in the représentation of four horses. Both pictures are used on boxes 
containing the salve. The complainant's trade-mark cannot confer 
a monopoly to every représentation of a horse upon a medicine of 
that character. Such a mark would be generic in character. Its 
right is restricted to the particular horse designated in the registra- 
tion, or one of substantially similar appearance, style, or position. 
The respondent's horses widely difïer therefrom. It has four horses, 
and not only has it this number, but the name of its remedy, "Four 
Horse Gall Cure," expressly calls attention to its marked différence 
from the single horse of complainant's trade-mark. The horses are 
moving in an opposite direction. They are harnessed together, and 
the reins show they are driven as a four-horse team. We are of opin- 
ion that no one familiar with complainant's trade-mark of a single 
horse could be misled by the four horses of the respondent. Nor do 
the proofs, when critically exarained, show that any purchaser thus 
familiar with complainant's trade-mark was misled by such supposed 
resemblance. 

The same remarks apply to the second trade-mark in question, viz., 
No. 28,282, registered May 19, 1896. This consists of a représenta- 
tion of the same horse accompanied by the words "Gall Cure." The 
alleged violation thereof consists in the use of the words "Four Horse 
Gall Cure for Horses and Cattle," accompanied by the représentation 
above described of four horses, and other marks of alleged similarity. 
The term. "Gall Cure" is one descriptive of a medicine, and, standing 
alone, could not be monopohzed as a trade-mark. Nor is it so claimed 
hère, for the statement of registration is that the essential features 
are the words "Gall Cure" and "the représentation of the horse." 
Now, as we haye seen, the respondent has not appropriated, either in 
likeness or substantial likeness, the représentation of the horse in 
question. It has emphasized the différence both in the number em- 
ployed and in the name of its remedy. We are therefore of opinion 
no violation of such trade-mark is shown. 

The third and last one is No. 21,456, granted July 19, 1892. This 
is for the wordsj "Be Sure and Wdrk the Horse," in connection with 
the représentation of the same horse. Now, the proofs of both sides 
establish the fact that the remedy of both parties is more effective if 
the horse to which it is applied is kept at work. Galls usually form 
under some part of the harness, and if the cure is applied the in- 
creased température arising from working the horse and the friction 
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of the harness upon the galled part cause the salve to be more quickly 
and beneficially absorbed. The words, "Be Sure and Work the 
Horse," therefore designate both a directive feature and a particular 
quality or excellence of the remedy. In effect it is a direction to 
work the horse in order to obtain results from the cure, and it fur- 
ther emphasizes the valuable feature of the medicine, namely, that a 
horse does not hâve to stop vi^ork while the cure is being efïected. 
The phrase is, apart from the éléments noted, an attractive and catchy 
one, and one which naturally becomes associated with the remedy; 
but for présent purposes we regard it only from the standpoint of 
embodying directive and descriptive features. It is apparent one 
cannot acquire a monopoly to a phrase of a directive character, or 
to one descriptive of the characteristics of a class of remédies. Ob- 
viously such phrase, standing alone, could not secure trade-mark pro- 
tection, and if such directive and descriptive phrase can be made the 
subject of such protection — ^which we assume for présent purposes it 
can — it is only in connection with the particular picture of the horse. 
Now, as we hâve seen, the horse of the trade-mark is not used by the 
respondent, and therefore no violation thereof is shown. 

The question of unfair, compétition still remains. This is alleged 
to consist in the respondent making a salve of substantially the same 
appearance as the complainant; using a box, wrapper, and carton of 
similar appearance; dressing the box in the same gênerai manner, 
and especially in using the catch phrase, "Be Sure and Work the 
Horse." We hâve carefully examined the proofs, and hâve reached 
the conclusion that the complainant has not shown such a state of 
facts as warrant a decree. The complainant had built up a large 
trade in its salve, and the respondent, Karns, a traveling salesman for 
another horse medicine, was familiar with the complainant's remedy 
and its général use. We hâve no doubt that his originally contem- 
plated purpose was to use the phraseology of commendation and de- 
scription long used by complainant. Before, however, he had put any 
of his goods on the market, his initial circulars called forth a protest 
from the complainant. Thereupon he consulted counsel, and changed 
his wording, and, while there are still points of resemblance, we are 
of opinion that such resemblance may fairly be attributed to the 
fact that both parties sell remédies of the same kind, and intended 
to accomplish the same resuit. Between the cartons, in which a 
dozen of the boxes are packed, there is no resemblance, save in one or 
two respects — the boxes are the same size, and on the four sides com- 
plainant has his trade-mark and this phrase, "Be Sure and Work 
the Horse," while the respondent has on two ends "Four Horse Gall 
Cure," and on the sides the phrase, "Always Work the Horse." 
Complainant's carton is of a bright straw, while respondent's is a sal- 
mon color. The tops of the boxes are distinctiy différent. The 
name "Four Horse Gall Cure" is printed in large type, instead of 
"Bickmore's Gall Cure" as on complainant's carton. Respondent has 
a large-sized picture of four driven horses, while complainant has 
the one horse of its trade-mark. Respondent's box states the salve 
is manufactured by the Karns Manufacturing Company, Franklin, 
Pa., while complainant states that its is made by the Bickmore Gall 
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Cure Co., Old Town, Maine. At the lowèr end of complainant's car- 
ton we hâve the words, "The More Work, the Quicker the Cure;" 
on respondent's, "So Easy ta Use While the Horse Works." An 
inspection of thèse boxes shOws it would be impossible for any one 
giving any attention whatevér to the appearance of one box to mis- 
take it for the other. As to the flat six-bunce box of respondent, it 
is so radically différent from the tall box of complainant that there 
could be no mistaking the one for the other. As to the small two- 
ounce boxes, they are near about the same in size, but complainant 
has paper pasted on tin, while respondent's is enameled and lettered, 
and is of a darker shade. On the top of complainant's we hâve the 
one horse of the trade-mark ; on respondent's the four horses, with 
the name "Four Horse Gall Cure" above them in large letters. The 
name of the Karns Manufacturing Company is also printed in large 
letters. Around the rim of complainant's box are the words, "Be 
Sure and Work the Horse," with the eut of the trade-mark horse; 
around respondent's, "Always Work the Horse While Using the 
Cure." The prôofs satisfy us that where real or pretended pur- 
chasers asked dealers for Bickmore's Gall Cure and were given Four 
Horse this was donc by the dealers in order to reap the larger profit 
arising from the sale of the latter, and the latter article was accepted 
not because the pretended buyers were misled by the similarity of 
the articles, but because it was desired to test whether the Four 
Horse Remedy was being sold when Bickmore's was called for. In 
such case the substitution did not succeed because the purchaser was 
misled, but because the dealer was dishonest, and the purchaser was 
content to take an article he did not order. In cases where the test 
purchasers asked for the kind their employers had used, and instead 
of Bickmore's were given Four Horse, there is no proof that either 
was misled by the appearance of the package. The testimony in 
this case satisfîes us that the respondent, by selling his salve at a 
lower price than complainant, has made it more profitable for the re- 
tailer to sell the salve than complainant's. In such cases the re- 
tailer has evidently sold the cheaper article to the customer not by 
reason of its resembling the complainant's, but he simply substituted 
one for the other, and the pretended or test purchaser made no objec- 
tion to such substitution. With every disposition to enjoin unfair 
compétition, we are unable to find in the testimony sufficient to war- 
rant an injunction. Accordingly a decree dismissing the bill may be 
drawn. 



HENSBL, BRUCKMANN & LORBACHER v. UNITED STATES. 

(Circuit Court, S. D. New York. November 12, 1903.) 

No. 3,17a 

COSTOMS DPTIES— ClASSIPIOATIOTT— PKINTINtf PaPEE. 

Beld, that the provision In TarifC Act July 24, 1897, c. 11, § 1, Schedule 
M, par. 396, 30 Stat. 187 [V. S. Coinp. St. 1901, p. 1671], for "printing 
paper * * • suitable for bocks and newspapers," is not limited to 
Buch paper as is suitable for printing both books and newspapers, and 
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that certain paper used for prlntiDg covers of bookleta, pamphlets, and 
the like, but not sultable for printing newspaperS, is properly classlfiable 
for duty under sa;id provision, rather than under paragraph 402 of said 
act (30 Stat 189 [U. S. Comp. St 1901, p. 1672]), covering "ail other paper 
not specially provided for." 

Appeal from a Décision of the Board of General Appraisers, which 
Affirmed the Assessment of Duty by the Collecter of Customs at 
the Port of New York. 

Albert Comstock, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question is 
paper. It appears from the évidence that it is one of the articles 
known by the paper trade under the gênerai terni "printing paper," 
and that its habituai use is for the printed covers of booklets, pam- 
phlets, and the like. It was assesSed for duty under Tarifif Act July 
24, 1897, c. II, § I, Schedule M, par. 402, 30 Stat. 189 [U. S. Comp. 
St. 1901, p. 1672], as paper not specially provided for, 25 per centum 
ad valorem. The importers protested, claiming that it was only duti- 
able under paragraph 396 of said act (30 Stat. 187 [U. S. Comp. St. 
1901, p. 1671]) as printing paper suitable for books and newspapers, 
according to its value. The Board of Appraisers held that paragraph 
396 provided only for printing paper suitable both for books and news- 
papers, and that, as this was not suitable for newspapers, it could not 
fall within said désignation. This opinion seems to be based upon an 
erroneous interprétation of the paragraph, which must be read as 
applicable to printing paper suitable either for books or for news- 
papers. 

The décision of the Board of General Appraisers is reversed. 



SGOBEL & DAY v. EOBKRTSON. 

(Circuit Court, S. D. New York. October 3, 1893.) 

N. S. 18,568. 

1. CnSTOMS DUTIES — TiMELINESS OP PrOTEBT. 

At the time of the original liquidation of duty on an importation of 
merchandise, the importers falled to protest against the exaction of 
duty on certain charges; but la ter, on the reliquidation of the entry 
Bolely to include a damage allowance, they flled a protest against the 
duty on the charges, which had not been affected In any way by the 
reliquldfltion. Held, that the protest was within the requirement of 
section 2931, Rev. St. U. S., that protests against excessive exactions of 
duty shall be flled "within ten days after the ascertainment and liauida- 
tion of the duties." 

At Common Law. 

Action by Sgobel & Day, Importers, against William H. Robertson, col- 
lector of customs at the port of New York, to recover excessive duties aa- 
sessed on an importation per Oregon, April 8, 1884. On May 10, 1884, the 
entry was liquidated, duty being assessed on certain charges, but no protest 
was then flled against the coUector's action. On August 23, 1884, the entry 
126 F.— 37 
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was réllqiildatedéolelyntoitaehide a' damage allowance. The Importers then 
flled'à prote^t agalnst the 'diilgr on the charges, whîch had not been affected 
in any wa!y by the reliquidation; the protest belng lodged with the collecter 
wlthln.10 days after the reliiïtildation. The only" question contro^erted before 
the court was whether the protest was flled'.within the tlme requlred by 
sections 2931, 2932, Eev. St. U. S., where it is provlded that décisions of col- 
lectors of eustoms as to tke rate and amouht of duties on imported merchan- 
dise 8ba,ll be final and coijclnsive, except iq case ^rhere, "wlthln ten days 
after thé ascertainment aûd liquidation of thè duties," protest shall be flled 
with the ccUector. 

Edward Hartley, for the importers. , 
Henry C. Platt, Asst. U. S. Atty. 

LACOMBE, Circuit Jù'dke. It seems.to be: that tlhe' décision in 
Robertson V. Downing, 127 U. S. 607, B Sup. Ct. 1328, 3^ L. Ed. 269, 
iseritirely coriclusive. The point was flatly before the court there, 
and tbey flàtly passed iipdh it, ajid expressed their me.arting in un- 
mistakable language. A verdict is directed for the plaintifïs for 
$9oi.8a 



RBISS & BRAPY Vi UNlTËD STATES, 
(Circuit Court, S. D; New York. Npvèmber 12, 1903.) 

, No. 3,217, 

■ ■ r , . . , 

1. CdstoMs DnTiEs— Classification— PeesBeved Fruit— Figs. 

Figs preseçved whole, as nearly as possjlble in their natural condition, 
are dntlable under the enumeratlon of "flgs," in pàragraph 264, Schedule 
G, § 1, c. 11, Tarife Act July 24, 1897, 30 Stàt. 171 [tJ. S. Comp. St. 1901, 
p. 1651], and not as "fruits preserved, • » * not specially provided 
for," under pàragraph 263 of said act, 80 Stat. 171 [U. S. Comp. St. 1901, 
p, 1651], 

Appeal by the Importers frôm a Décision (G. A. 4946) of the Board 
of United States General Appraisers. 
See Roche v. U. S. (C, C.) 116 Fed, 911. 

Albert Comstock, for importers. 
D, Frank Lloyd, Asst. U, S, Atty, 

TOWNSEND, Circuit Judge. The merchandise in question was 
classified for duty as "fruits preserved, not specially provided for," at 
I cent per pound -and 35 per cent, ad valorem, and an additional duty 
of $2.50 per proof gallon on the alcohol contained therein in excess 
of 10 per centum, under the provisions of pàragraph 263, • Schedule 
G, § I, c. II, of the tàriff act of 1897, 30 Stat. 171 [U. S. Comp. St. 
1901, pi;:i65i], and was elaimed by the importers to be properly 
dutiable as figs at 2 cents per pound, under pàragraph 264 of said act, 
Schedule G, § i, c, 11, 30 Stat. 171 [U. S. Comp. St, 1901, p. 1651]. 
The merchandise comprises figs bottled whole, and put up either in 
sirup or in alcohol, and thus preserved as nearly as possible in their 
natural condition. Pàragraph 264 ci said act does not contain the 
proviso "not otherwise provided for." Inasmuch as the provisions 
of pàragraph 264 seem to aptly and entirely cover thèse articles, it 
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must be held that they are specially provided for in said paragraph 
as figs, and therefore were not dutiable as fruits preserved, not spe- 
cially provided for. 

The décision of the Board of General Appraisers is reversed. 



THE ADATO. 

(District Court, S. D. New York. December 15, 1903.) 

1. Collision— MoviNG and Anchorbd Vessbl— Contributory Fadlt. 

A collision occurred at the Delaware breakwater between the steamer 
Adato, in motion, and the barkentine Ix)visa, at anchor. The steamer 
first started to pass on the starboard side of the Lovisa, but suddenly 
backed off, and undertook to pass on the other side, and when about 
abreast was caught by the tide and drifted against her. Held, that the 
steamer was clearly in f ault for f ailing to make allowance for the tide, 
and that her claim of contributory fault on the part of the Lovisa in 
failing to pay ont her anchor chaln was not sustained by the évidence, 
which showed that until less than a minute before collision, and when 
the steamer was about 70 yards away, she was going stralght, and there 
was no reason to antlclpate danger until it was too late to avoid the 
collision. 

In Admiralty. Suit for collision. 

Black & Kneeland, for libellant. 

Convers & Kirlin and Charles R. Hickox, for claimant. 

ADAMS, District Judge. This action was brought by the libel- 
lant, as master of the Barkentine Lovisa, to recover the damages 
sufïered from a coUision with the steamship Adato, at the Delaware 
Breakwater, on the çth day of April, 1903. 

The Lovisa was bound from Cuba to Boston, with a load of sugar, 
and put into the breakwater for orders, on the day of the collision. 
She was about 180 feet long and drawing igYz feet of water. She 
was anchored, about 4 o'clock P. M., in the space known as the 
Harbor of Refuge, between the two walls forming the breakwater, 
in about 6)4 fathoms of water. She let her port anchor go, with 
about 45 fathoms of chain. The weather was clear. The tide was 
fiood and running in the neighborhood of 4 knots per hour. The 
wind was from. the southwest and blowing at the rate ot about 21 
miles per hour. The heading of the Lovisa when anchored was 
about southeast. A barge was anchored ofiE her port quarter, at a 
distance of about one-fifth of a mile. 

The Adato, a steamship of about 345 feet in length, was drawing 
about 19^ feet forward and 21^ feet aft. She was loaded with sugar 
and also went into the breakwater for an anchorage under the charge 
of a compulsory pilot. The steamship at first attempted to pass the 
Lovisa on the latter's starboard side but the pilot, having concluded 
that he would not find enough water in that direction, backed to- 
wards the breakwater and then attempted to pass on the port side, 
between the Lovisa and the barge. When the pilot determined that 
he had obtained a proper position in backing, he put his steamship's 
engine easy ahead, shortly half speed and finally full speed ahead. 
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As soon as the steamship gathered some headway, she was caught 
by the current on her quarter and set towards the Lovisa. The 
steaniship's rigging caught the L,ovisa's jib boom and the vessels 
swung together, side by side, at about 5 150 o'clock P. M., both being 
damaged by the collision. 

There can be no doubt about the steamship's fault in colliding with 
an anchored vessel. The master was bound to know the set of the 
tide and its effect upon his steamship. The John H. May (D. C.) 52 
Fed, 882; The D. H. Miller, 76 Fed. 877, 22 C. C. A. 597. The only 
real question in the case is with référence to a contributory fault on 
the part of the Lovisa. The steamship's claim is that when the con- 
tact became probable, the Lovisa failed to pay out the anchor chain, 
which would probably hâve averted the collision. 

The Lovisa's second mate was on watch and in charge of the 
deck at the time. He was the only one there and has not been ex- 
amined. Immediately after the collision, the vessel was towed to 
Boston and vigilant steps were taken by her proctors to get the testi- 
mony but through some neglect, apparently, on the vessel's part, 
the withess was not produced immediately and afterwards disappeared 
and could not be found. If the circumstances cast any burden upon 
the vessel, the fact of the absence of this testimony would bear against 
her. 

The difïiculty with the steamship's contention is, however, as ap- 
pears from her own testimony, that she at first manœuvred to pass 
the Lovisa on the starboard side and suddenly abandoned that at- 
tempt aind backed till she was about 600 feet away, then started to 
cross ahead and pass on the Lovisa's port side. There was nothing 
at first to indicate to the Lovisa that the steamship could not safely 
accomplish the intended movement. When the steamship got in ap- 
parently the proper position to pass, without danger, on the port 
side, her engines were put half speed ahead and she went straight 
for some time, until she was about 70 yards away from the Lovisa, 
when suddenly the tide caught the steamship and she was borne to- 
wards the Lovisa. Up- to this time there was no apparent danger 
of collision, but those on the steamship then saw that collision was 
becoming imminent and to avoid it, her engines were put full speed 
ahead. A watch on the Lovisa, however, could not détermine that 
anything was necessary to be done on her until the steamship was 
borne distinctly towards her. Then, the vessels were within less 
than a minute of collision and it was too late for effective measures 
by the Lovisa. There were no hails from- the steamship to her at any 
time. The steamship apparently lost her forward movement to- 
wards the last and was set bodily towards the Lovisa, by the strong 
wind and tide, but this could not hâve been observed by the most 
vigilant watch On the Lovisa in time to hâve avoided the colHsion, or 
mitigated its conséquences. 

My attention has been called to a number of cases in which the 
anchored vessel was held partly in faultj viz. : Wells v. Armstrong 
(D. C.) 29 Féd. 216; The Henry Warner (D. C.) 29 Fed. 601 ; The 
Ogemaw (D. C.) 32 Fed. 919; The Anerly (D. C.) 58 Fed 794; 
The Richmond, 63 Fed. 1020, 12 C. C. A. i. In ail thèse and simi- 
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lar cases, however, it is obvious that culpable neglect on the part of 
the anchored vessel to take some measures to avoid the collision 
was clearly shown and the authorities do not establish that in a case 
similar to the one under considération, such a resuit should be reach- 
ed. Each case must dépend upon its own facts and I am satisfied 
that this anchored vessel should not be held responsible for any part 
of the damages. The Lady Franklin, 14 Fed. Cas. 934; The John 
H. May, supra; The W. J. McCaldin (D. C.) 35 Fed. 330; The 
Howard B. Peck (D. C.) 48 Fed. 334; The D. H. Miller, supra ; Wil- 
helmsen v. Ludlow (D. C.) 79 Fed. 979; The Genesta (D. C.) 125 
Fed. 423. 
In The Howard B. Peck, it was said (page 336, 48 Fed.) : 

"A court is not called upon to divide the damages between an anchored 
vessel, which Is acting in accordance with the rules, and is surprised by the 
approaeh of a vessel in motion, which is confessedly in fault, upon the sur- 
mise that, if the anchored vessel had shifted its helm, it might bave escaped 
the collision." 

And in The D. H. Miller, a case of collision between a moving 
vessel and an anchored vessel, it was said (page 879, "}(> Fed., page 
599, 22 C. C. A.) : 

"Where one vessel Is clearly proven in fault, the other is not to be held 
guilty on mère presumptions or suggestions arising from the fact that a col- 
lision occurred. The Oregon, 158 U. S. 186, 197, 15 Sup. Ct. 804, 809 [39 L. 
Ed. 943], and the cases there cited." 

Decree for the libellant, with an order of référence. 



DEROBER! v. STRANAHAN. 

(Circuit Court, S. D. New York. December 29, 1903.) 

1. CnsTOMS DuTiBS— Collection — Dblivert op Goods— Bill of Lading— Non- 
production — RiGHTS CI' HOLDER— LlABILlTT OP CoLLECTOK. 

Act Cong. March 2, 1799, c. 22, § 62, 1 Stat. 675, provides that ail goods 
Imported into the United States for the purposes of the tariff act shall 
be deemed and held to be the property of the person to whom said goods 
may be consigned, any sale prior to entry and payment or securing the 
payment of the duties on the goods and the payment of ail bonds unsat- 
isfied by the consignée to the contrary notwlthstanding; and Oustoms 
Administrative Act June 10, 1890, c. 407, § 1, 26 Stat. 131 [II. S. Comp. 
St. 1901, p. 1886], déclares that merchandise imported into the United 
States shall for the purpose of the act be deemed to be the property of 
the consignée, but that the holder of any bill of lading consigned to or- 
der and indorsed by the consigner shall be deemed the consignée thereof. 
Uilà, that where a consignée of goods, as appeared from the ship's sworn 
manlfest and from a certified invoice, paid the duty and received the 
goods from the collecter, the latter was not liable to a transférée of the 
bill of lading, holding the same as collatéral for a draft drawn on the 
consignées for the priée of the goods, which they refused to pay on prés- 
entation. 

At Law. 

In November, 1902, Salin Ghazel & Ce, of New York, ordered from H. 
Poulin-Latouche, of France, 150 gross of horn combs to be paid for in cash 
on delivery, tlie uhipper to draw at sight. The bill of lading was to accom- 
pany the bill of exchange and to be delivered to Ghazel & Go. on payment. 
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The goods -were shipped to New York on "La Touralne ," of the French Une, 
the blll of lafllng belng taken In thé name of Ghazel & Oo. Poulin-Iiatouche 
drew a slght bill of exChange on Ghazel & Co., payable to the order of the 
plalntlfC, a French broker, who dlscouhted it and received as security for the 
discount the bfll of lading and two dupllcates thereof. The goods arrived 
in New York In' December, 1902, and were taken possession of by the défend- 
ant as collecter of the port and were by hlm delivered to Ghazel & Co., who 
were named in the STyorn manifest of the ship as the consignées. Ghazel & 
Oo. did not hâve the bill of lading, but they presented a pro forma invoice 
showing the value of the goods and, as consignées, they paid the duty as- 
sessed thereon after havlng made oatïi tbat they were, the owners. Payment 
df the bill of exchange havlng been refused the plaintiffi, three weeks after 
the delivery to the consignées as af oiresaid, presented a bill of lading f rom 
Poulin-Latouche to Ghazel & Co. for the goods, tendered the duty and 
charges due thereon and demanded tJje goods of the défendant which demand 
was refused. It is alleged in the conïplaint "that the said H. Poulin-Latouche 
thereupon duly indorsed and delivered the said blll of lading and the dupll- 
cates thereof, to the plalntifC, as security," etc. The answôr allèges that the 
bill of lading was never Indorsed by them (Ghazel & Oo.) to this plaintiffi or 
any other person, and the defehdant's brlef asserts that the plaintifC pre- 
sented a bill of lading "without indorsement, and demanded the goods." 
The court bas no means of determining this question of fact as the bill bas 
not been returned. It Is probable, however, that the bills of lading were 
indorsed by Poulin-Latouche, the shtpper, and that the defendant's déniais 
and allégations are not intended to challenge this averment of the plaintifC, 
but are slmply directed to the assertion ot the proposition, which is not dls- 
puted, that there was no Indorsement by Ghazel & Co., the consignées, who 
were named as such in the Mil of lading. The oath of the master of, "La 
Touralne," âttached to the manifest, states that "the said goods are as par- 
ticularly descrlbed as In the bills of lading, signed for the same by me or 
with my knowledge." The complatnt demanda judgment for the value of the 
goods and interèst. 

Frederick N. Gilbert, for plaintiff, 
T. E. Hamilton, for défendant. 

COXE, Circuit Judge (after stating the facts as above). The col- 
lector is an executive oiïîcer, his duties are ministerial. In the entry 
ôf merchàndise and collection of duty he follows the instruction of 
the written law. He has little discretionary power and no judicial 
power. He is not concerned with questions of the ownership of 
goods which corne into his possession, he is not permitted to dé- 
termine disputed questions of title. He looks' to the statute as his 
guide and finds there a simple, effective and sensible rule which has, 
in substance, been the law for more than a century, namely, that the 
consignée shall, so far as the customs law is concerned, be deemed 
the owner of the imported merchàndise. 

Section 62, c. 22, of the àct o£ March 2, 1799, i Stat. 675, provides: 

"That ail goods, wares or merchàndise imported into the United States 
shall, for the purposes of this act, be deemed and held to be the property of 
the person to whom the said goods, warés or merchàndise maybe consigned, 
any sale, transfer or assignment, prier to the entry ahd payment or securing 
the payment of the duties on the said goods, wares and merchàndise, and the 
payment of ail bonds then due and unsatisfled by the said consignée, to the 
contrary notwlthstanding." 

Substantially the same language is used in succeeding acts and 
finally reappears in the customs administrative act of June 10, 1890, 
as follows: 
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"That ail merchandise îmported Into th& TJnited States shall for the pur- 
pose of this act, be deemed and held to be the property of the person to whom 
the merchandise may be consigned; but the holder of any bill of lading con- 
signed to order and indorsed by the eonsignor shall be deemed the consignée 
thereof," etc. Act June 10, 1890, c. 407, § 1, 26 Stat. 131 [U. S. Comp. St. 
1901, p. 1886]. 

The plaintiff concèdes, apparently, that Ghazel & Co. were the 
only persons who could make entry of the goods, but argues that 
"the défendant was net justified in delivering the combs to Ghazel 
& Co. without the bill of lading." In other words, it is contended 
that it was the duty of the collecter to hold the goods indefînitely 
until some one produced a bill of lading and then to deliver them to 
such holder. It is thought that this position cannot be maintained. 
Although the bill of lading is, perhaps, the best évidence of the right 
to make entry it is not indispensable. 

Sections 4 and S of the administrative act [U. S. Comp. St. 1901, 
pp. 1888, 1889] , and sections 2785, 2788 and 2789 of the Revised Stat- 
utes [U. S. Comp. St. 1901, pp. 1867, 1869], contemplate the entry 
of merchandise "according to the circumstances of the case" in the 
manner actually foUowed in the présent instance. 

On the i6th of December, when the combs arrived in New York, 
they were claimed by Ghazel & Co., who made the "déclaration of 
owner in cases where taerchandise has been actually purchased," as 
provided by section 5 of said act. They also made "application, un- 
der oath, to enter goods without invoice" upon the ground that no 
certified invoice had been received. In ail this they were confirmed 
by the ship's manifest. In permitting the consignées to take the 
goods, after paying duty thereon, I cannot think that the collector 
was guilty of any breach of duty or illégal act which renders him 
liable for their value. Upon the facts presented to him Ghazel & 
Co. were not only the consignées, but the ovvmers of the goods and 
no hint of adverse interests was even suggested. 

If the bill of lading had been produced by the plaintiff upon the ar- 
rivai of the goods a différent situation would hâve been presented ; but 
even in that case it is, at least, questionable whether the collector, 
legally, could hâve refused entry to Ghazel & Co., they being ad- 
mittedly the consignées named in the bill of lading. 

Upon the entire case it is thought that the plaintiff is not entitled 
to recover. 

The Jury, by direction of the court, found a verdict in favor of the de- 
fendant. 



POMEROT & FISCHER v. UNITED STATES. 

(Circuit Court, S. D. New York. November 12, 1903.'» 

No. 3.048. 

CtTBTOMS DUTIES — CLASSIFICATION — EnaMEL PaiNT 

Held, that certain so-called enamel paint, conslstlng of a whlte palnt 
containing zinc, but not containing lead, ground In linseed oil, varnish 
being added to give a gloss, but without affecting the character of the 
mixture as a paint, is more specifically enumerated under the provision 
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In paragraph 57, Tarife act Jiily 24, 1897, c. 11, § 1, Schedule A, 30 Stat. 
154 [tr. S. Opmp. St. 1901, p. l^]i for "whlte paint or pigment contain- 
Ing zinc, Ijut not coatalning lead," than under the provision in para- 
grapli 53 of said act, 30 Stat, 154 [U. S. Comp. St. 1901, p. 1630], for 
"varnishes," or tiiat in paragraph 58 of said act, 30 Stat. 154 [U, S. 
Oomp. St ÏQCfl, p. 1630], for "ail paints, * • * whether erude or dry 
or mixed, or ground with water or oil or with solutiona other than cil, 
not otherwtee specially provided, for." 

Appeal by the importers from a décision of the Board of General 
Appraisers which sustained the classification for duty by the collector 
of customs of the merchandise in question. 

See G. A. 4516. 

KVbtrt Comstock and Percy W. Crâne, for importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge.; In this case the merchandise îs a 
white paint contairiing zinc, but not containing lead, ground in linseed 
oil, and with which some varnish has afterwards been mixed to give it 
a gloss; thus constituting what is called an "enamel paint." It was 
classified for duty as a varnish,, under paragraph 53 of the tarifif act of 
1897, c. II, § I, Schedule A, 30 Stat. 154 [U. S. Comp. St. 1901, p. 
1630]. The importers contended that it was dutiable at 154 cents 
per pound, under paragraph $7, and, alternatively, at 30 per cent, ad 
valorem, as a paint not enumerated, under paragraph 58 of the same act. 
This latter claim the Board of General Appraisers sustained, but the 
importers appealed to this court in behalf of their original claim, at 
ij4 cents per pound. The record shows, without dispute, that the 
merchandise is exactly described by the terms of paragraph 57, im- 
posing a duty of i^ cents per pound; the witnesses testifying that 
the addition of the varnish does not afifect the character of the mixture 
as a paint. It is manifest, therefore, that this claim was the one which 
should hâve been sustained. 

The décision of the Board of General Appraisers is reversed. 



CARY BROS. V. DALHOFF CONST. CO. 
(Circuit Court, E. D. Arkansas, W, D. January 2, 1904.) 

L Partnership—Reckivkrs— Discrétion. 

Where the appointment of a recelver to take charge of the funds to be 
derived from a partnership adventure would involve damage to both par- 
ties, which could easily be avolded by the défendant giving bond to com- 
ply with a Judgment of the court In an action for an accounting between 
the parties, the court, in Its discrétion, will refuse to appoint such re- 
celver on the exécution of such bond. 
a, Same— Power OF Court. 

In an action for an accounting between partners engaged in a Joint ad- 
venture, the court has power to take a common-law bond from the de- 
fendant to secure its compllance with the judgment ultimately to be ren- 
dered; in order to obviate the iiecessity of the appointment of a recelver. 

8. SaMB— lUTERBaT— ESTOPPEL. 

Where, In an action for an accounting between partners, the court re- 
qaired défendant to give a bond to obviate the appointment of a recelver, 
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the giving of the bond operated to estop défendant to dispute the right of 
the court to require It to pay Interest on ail moneys belonging to partner- 
ship while in defendant's hands. 
4. Samk— Paymbnts. 

Where suit was brought for an accounting between members of a flrn; 
engagea in the construction of a railroad, and the court required défend- 
ant to give a bond to obviate the appointment of a receiver, subséquent 
payments by défendant to subeontractors, etc., were made at its péril, un- 
less directed by order of a court of compétent jurisdiction after notice to 
complainants, and an opportunity to them to défend tbe suit. 

On Motion for Appointment of Receiver. 

Rose, Hemingway & Rose, for complainants. 
Hill & Auten, for défendant. 

TRIEBER, District Judge (orally). This is an action for an ac- 
counting between the parties, who entered into a copartnership for 
the purpose of constructing several miles of railroad track, under con- 
tract with a railroad company. After the contract had been obtained 
by the parties, they subdivided it between themselves, each party to 
do certain parts of the work, and also sublet considérable of it to sub- 
eontractors at a lower price; the profits thus arising from the sub- 
contracts to be divided equally between the parties. The payments 
were made on monthly estimâtes to the défendant, and, until the De- 
cember payment was made, everything was satisfactorily adjusted be- 
tween them. In December over $39,000 was paid to the défendant, 
who now refuses to pay any part thereof to complainants, although 
they claim that $34,000 of this amount belongs to them; that there is 
about $29,000 more due on the contract, which will be paid within a 
few days and received by the défendant ; that out of that amount the 
sum of $9,000 is due complainants, and unless prevented by this court 
the moneys paid over to défendant will be retained by it, and complain- 
ants deprived of the money due to them. The prayer of the bill is 
for an accounting of the partnership business, and the appointment of 
a receiver to take charge of the $39,000 lately paid over, and which is 
now in the hands of a bank, which is made a party défendant to this 
cause, with authority to collect the balance due under the contract to 
be held until the détermination by the court of the amounts respec- 
tively due to each. From the answer it appears that, when the con- 
tract was let to the parties, they executed a bond to the railroad com- 
pany for the proper completion of the work, and the payment of ail 
claims of materialmen, subeontractors, and laborers, which, under the 
laws of this state, are liens on the roadbed ; that this bond was exe- 
cuted principally by friends of the défendant at its solicitation, and the 
sureties look to défendant for indemnity in case of any loss or liability ; 
that one of the subeontractors of complainants now claims that there 
is $4,600 due him for work as such subcontractor, for which he bas 
now instituted suit in one of the state courts, seeking to subject the 
work to his lien ; that there are other subeontractors of complainants 
who claim that they hâve not been paid the amounts due them from 
complainants for work and labor under their subcontracts. 

Upon the pleadings the court would undoubtedly be justified in 
appointing a receiver in this case, but the expérience of the court has 
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beén that thè damage inflicted on àll the parties to a suit ty the ap- 
pointineiitéf à receivèr is usually sdgreat that courts should grant it 
very reluctantly, and if it can possibly be avoided without injury to 
either of the parties, or if the rights of ail parties can be fuUy pro- 
tected without it, the appointment should be refused. The appoint- 
ment of a receiver in the case at bar will necessarily incur considér- 
able expense — the compensation of the receiver, and, in ail likelihood, 
the expense of an attorney for the receiver, the clerk's costs, and 
poundage fées ; and, besides, it would resuit in keeping over $68,000 
tied up in the registry of the court, without interest to either party, 
for at least a year, if not for a much longer period. Taking a prac- 
tical, businesslike view of the situation, I am of the opinion that this 
should be avoided, if possible ; and, in my opinion, it can be done with 
ample protection to every party. 

The order of the court will be that no receiver will be appointed if 
the défendant will within five days exécute a bond, with good and suf- 
fîcient sureties, in the sum of $50,000, conditioned that it will per- 
form any decree of the court herein requiring it to pay to the comr 
plainants any sums of money that may be found due them on an 
accounting from the défendant, with interest at the rate of 6 per cent, 
per annum from the time found by the court the moneys due complain- 
ants were received by the défendant. The bond is also to contain a 
stipulation that the sureties therein submit themselves to the jurisdic- 
tion of this court in this cause by the exécution of the bond, and 
consent that whatever decree may be rendered in this cause against 
the défendant company may at the same time be rendered against 
them as sureties, and that exécution may issue thereon against them 
at the same time and in the same manner as against the défendant ; but, 
if it fails to file such bond, a suitable person will be appointed by the 
court in conformity with the prayer in the bill. The power of the 
court to accept such a bond cannot be doubted. Devereux v. Flem- 
ing (C. C.) 47 Fed. 177; Stillwell v. Havana Grocery Co., 88 Ga. 
100, 13 S. E. 963; Virginia, etc., Co. v. Wilder, 88 Va. 942, 14 S. E. 
806; Stith V. Jones, loi N. C. 360, 8 S. E. 151. The bond, al- 
though not statutory, will be a good common-law obligation. Mc- 
Leod v. Scott, 38 Ark. 72. 

The stipulation required to be inserted in the bond, whereby the 
sureties consent to a decree against them at the same time the decree 
is rendered against the défendant, and for exécution against them, will 
prevent any unnecessary delay in the collection of the decree, if one 
is rendered in favor of the complainants. The exécution of the bond 
is an élection on the part of the défendant to accept the terms of the 
:order refusing the appointmeht of a receiver, upon conditions, and 
will thus estop it from^ disputing the right of the court to require it 
to pay interest on ail moneys while it is in its hands. 

The settlement of the claims of subcontractors, materialmen, and 
laborers is restricted to the just and lawful claims of such persons ; 
and défendant makes ail payments at its péril, unless directed to do 
so by the order of a court of compétent jurisdiction, after notice to 
complainants, and an opportunity to them to défend the action. 

I can conceive of nothing that can in any way afifect the rights of 
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complainants înjuriously by adopting this course, while ail parties may 
be benefited thereby. 

An order in conformity with thèse views will be entered, and a form 
of bond, strictly complying with ail the conditions of the order, will 
be prepared for exécution. If défendant fails to file the bond within 
the time required, a receiver will be appointed. 



THE MAHANOY, 

(District Court, S. D. New York. November 19, 1903.) 

;1. Collision— Steam Vessblb Meeting— Mutual 

A collision occurred in New York Bay in the evening between the tug 
Lewis Pulver, which was golng np the channel at a speed of 10 miles, 
and the Mahanoy, whlch was golng down, on the westerly side of the 
channel, at a speed of 12 miles. The Pulver was golng up the easterly 
side, but in passlng another vessel got a heading to the westward, and 
at the tlme of collision was near the east side of the anchorage grounds. 
She gave a signal of two whlstles, and continued her course and speed. 
The signal was not heard by the Mahanoy, whlch had no lookout, and 
which gave a signal of one whistle and ported. This signal was crossed 
by the Pulver, and both vessels continued their courses and speed untll 
immedlately before collision, when the Mahanoy reversed. Held, that 
both tugs were in fault; the Pulver primarlly for being on the wrong 
side of the channel, and the Mahanoy for not having a lookout and not 
hearing the first signal, and both for proceedlng at full speed after the 
cross-signals. 

In Admiralty. Suit for collision. 

James J.,Macklin, for libellants. 
Wheeler, Cortis & Haight, for claimant. 

ADAMS, District Judge. This action arose eut of a collision 
which occurred in New York Bay somewhat below Bedloe's Island, 
about 6:20 o'clock p. m. on the 28th of November, 1902, between the 
tug Lewis Pulver, owned by the libellants, and the tug Mahanoy, 
owned by the Easton & Amboy Railroad Company. The Mahanoy 
struck the Pulver, at about right angles on the starboard side, some- 
what abaft amidships, and the latter was so injured by the blow that 
she sank in a few minutes. 

The Pulver was proceeding from Staten Island to the easterly side 
of the North River, and the Mahanoy from Jersey City to Perth 
Amboy. Both were going at full speed, the Pulver about 10 miles 
an hour and the Mahanoy about 12 miles. There was a third tug 
upon the scène, the Dictator, with a barge in tow alongside, proceed- 
ing from the Kills to New York. 

I fînd that the Pulver was going up the channel to the eastward of 
the centre and passed the Dictator, from starboard to port, a little 
time before the collision. In doing so, she got a heading to the west- 
ward, which at the time of the collision brought her very near the 
eastern Une of the anchorage ground, and brought the Mahanoy, 
which was going down the channel on the westerly side, on the Pul- 
ver's starboard hand. The Pulver was then showing her green light 
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to the Mahanoy and the latter was showing her red light to the 
Pulver. In this situation, the Pulver biew a signal of two whistles 
to the Mahanoy, which was not heard. A little later the Mahanoy 
blew a signal of one whistle to the Pulver, and ported, to which the 
Pulver replied with a signal of two whistles. The Mahanoy then 
blew another signal of one blast and sheered further to starboard un- 
der her port wheel. Both boats kept going, the Pulver with an addi- 
tional jingle for more speed, which order was obeyed in the engine 
room, but the collision came too quickly for any material increase of 
the Pulver's speed. The Mahanoy reversed but not until the vessels 
were in the jaws of the collision and without materially afïecting her 
headway. The Pulver soon sank and the members of her crew were 
picked up by the Mahanoy and the Dictator. 

It is évident that both of the coUiding tugs were in fault for proceed- 
ing, nOtw^thstandihg the cross signais, without material diminution of 
speed, into the collision. The principal fault was with the Pulver in 
changing from the eastward to the westward side of the channel, but 
the absence of care on the Mahanoy, particularly in not hearing the 
Pulver'é first signal, was a contributing fault. There was ample op- 
porturiity for the Mahanoy to détermine what the Pulver was attempt- 
ing to do and to avoid the collision by stopping and reversing, but she 
had no lookout, to which her remissness may be attributed. 

Decree for half damages, with an order of référence. 



In re PRATBSI. 
a)Istrict Court, D. Delaware. December 24, 1903.) 

" ' No. 88. 

1. LiTBST Stables— Libn-*Bankruptot. 

The lien created by '«An act for the protection oî keçpers of llTery and 
boardlng stables" (chapter 620, p. 920, 17 Del. Laws) does not require or 
dépend upon, for its existence, the institution of judlclal or other pro- 
ceedlngs, but Is a pérfect lien directly éreated by the statute, and, as 
snch, is cognlzable and enforceable in bankruptcy. 

(Syllabus by the Court.) 

In Bankruptcy. 

Levin I. Handy, for petîtioning crédit or. 
Phillip L. Garrett, for respondeflt in the rule. 

BRADFORD, District Judge. Charles Pratesi, trading as Charles 
Pratest and Company, was duly adjudicated an involuntary bankrupt 
December i6, 1903, on the pétition of certain of hjs creditors, fîled 
November 26, 1993; but no trustée has yet been appointed. On the 
pétition of George B. Bookçr, one of the petitioning creditors, .filed 
November 28, 1903, a rule was granted directed to George A. WilHs, 
requiring him to show catise why a preliminary injunction should not 
be awarded restraining him from selling or otherwise proceeding 
against cert,ain Personal property qf Pratesi to enforce an alleged lien 
in favor of , Willis, and a restraining order was issued to continue in 
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torce until the hearing and détermination of the rule to show cause. 
The pétition of Booker also prayed for ail further relief that might 
be "necessary and proper under this proceeding." WiUis is the 
keeper of a Hvery or boarding stable in the city of Wilmington, and 
daims a statutory lien on certain personal property, consisting of 
herses, wagons, harness, etc., by virtue of the act of April 2, 1885, 
entitled "An act for the protection of keepers of livery and boarding 
stables." Chapter 620, p. 920, 17 Del. Laws. The above property 
is admitted by Willis to belong to Pratesi ; and the occupation of the 
former brings him within the purview of that statute. The only pro- 
visions pertinent to the case, as presented, are contained in section 
I, and are as follows: 

"Section 1. That auy hotel-keeper, inn-keeper, or other peison who keeps 
a livery or boarding stable, and for priée or reward at such stable furnislies 
food or care for any horse, or bas the custody or care of any carriage, cart, 
wagon, sieigh or other vehicle, or any harness, robes, or otber equipments 
for the same, shall hâve a lien upon such horse, carriage, cart, wagon, sieigh, 
vehicle, harness, robes or equipments, and the right to detain the same to 
secure the payment of such price or reward, and may, subject to the pro- 
visions of this act hereinafter contained, after the expiration of fifteen days 
from the tlme the same or any part thereof became due and payable, the 
same remaining unpald in whole or in part, sell the property upon whlch he 
has such lien at public sale, at such livery or boarding stable, to the highest 
and best bidder or bidders therefor, flrst giving at least ten day8' notice of 
such sale by hand bllls posted in five or more public places in the county 
in which such sale Is to be had and by advertisement in a newspaper pub- 
llshed In sald county, describlng the property to be sold, and naming the 
day, hour and place of sale thereof, and may apply the money arising from 
sald sale to the payment of the amount then remaining due, including there- 
In compensation at the same rate as such stipulated price or reward for food, 
care or custody furnished or bestowed as aforesaid up to the time of sale, 
together with the costs and expenses of sale." 

WilHs allèges in his answer to the rule that the amount of his claim 
against Pratesi on account of which he asserts a statutory lien is 
$1,294.34, and that the larger portion of that sum, namely, $1,042.34, 
accrued more than four months prior to the filing of the involuntary 
pétition. Thèse allégations are not denied in any of the papers and 
their truth may, therefore, for the purposes of this application, be 
considered as admitted. It appears that the value of the property on 
which Willis claims a statutory lien is about $560. It further appears 
that Willis within four months next preceding the filing of the in- 
voluntary pétition gave notice that the above mentioned property, 
as the property of Pratesi, would by virtue of the statute be sold No- 
vember 30, 1903, for "keep, care and custody," or, in other words, to 
satisfy in whole or in part any lien Willis had under the statute on 
the property. In cases coming within the statute the keeper of the 
livery or boarding stable has a lien, the existence of which does not 
require or dépend upon the institution of any judicial or other pro- 
ceedings. The statute provides means for enforcing the lien, and 
the circumstances under which it may be lost, but it is a perfect lien 
directly created by the statute. Such lien clearly is cognizable and 
enforceable in proceedings in bankruptcy. In re Mitchell (D. C.) 116 
Fed. 87, and cases there cited. The facts disclosed in this case, and 
especially the nature of the provisions of the state statute relating 
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to the enforcement of liens thereutider, fconvince me that the personal 
property in question shoald be administered in bankruptcy and that 
wfiatéver lien Willis has should be asserted in this court ; and, further, 
that, in the language of the bankruptcy act, it is "absolutely necessary 
for the préservation of thé estate" of the bankrupt that a receiver or 
the marshal be appointed to take charge of it until the qualification 
of a trustée. An order will, therefore, be màde awarding a pre- 
liminary injunction restraining Willis from sellihg or otherwise dis- 
posin^ of the property in question, and appointing the marshal to take 
charge of the same until the qualification of a trustée. 



THB J. B. WILLIAMS. 

(District Court, W. D. Pennsylvania. December 21, 1903.) 

No. 7. 

I. Sbamen— RiGHT TO Lbatb Yessel— DEVIATION fhom Votagb. 

TJnder évidence showlng that It is qulte a gênerai custom for steamers 
towlng coal beats down the JiIisslBsippi, ^vhén having beats for Ked river 
points, to drop them ftt Natchez or points near there, and on retuming 
northward to pick then) up and take them up the Eed river, such a slde 
trip cannot be deemed a déviation from the voyage whlch justifies one 
shipping as a hand at Plttsburgh, for a towing trip Bouth and return, in 
leaving the, service at Natchez on the retyrn trip, and by so doing he for- 
feits hls right to return. transportation from that point to Pittsburgh. 

In Admiralty. Suit for wages. 

C. G. Mcllvain, for clâimant. 
Lowrie C. Barton, for libelant. 

BUFFINGTON, District Judge. The proofs in this case satis- 
fy us the libelant hired at Pittsburgh for a trip to no particular port 
or for no definite time, but contemplated a towing trip south and a 
return to the port of shipment. Indeed, libelant admits he did not 
know the vessel was bound for New Orléans until after he shipped. 
The Williams proceeded to that port, and on her return stopped at 
Natchez, left her tow of empties there, and took a number of loaded 
boats that she had left at Natchez on the down trip, or that had been 
left there by other boats, tumed back to the Red river, and towed 
them up that stream. The side trip occupied, going and coming, but 
29 hours. As this trip involved the boat going south, libelant and a 
number of other hands cpntended the voyage was ended at Natchez, 
and refused to work further. They were paid oflf in full. Libelant 
now sues for bis return tra;isportation from that point to Pitts- 
burgh. . The Williams promptly returned to Natchez, took on her 
tow, and returned to Cincinnati, where she was laid up by stage of 
water, and from thence shipped her crew home by rail. The proofs 
show that libelant was not discharged at Natchez, but voluntarily left 
the boat on the theory that the trip was terminated by the boat re- 
turning south. Had he remained on her, he would hâve been brought 
back to Pittsburgh. Thë proofs show that coal boats for the Red 
river are usually dropped by boats going south at Natchez, or points 
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below, and when sufBcient accumulate ît is a recogftized custom for a 
returning boat to leave her tow on the main stream and carry the 
collected beats up the Red river as a side trip, if she bas coal for 
Red river delivery, the stage of water permit, and the needs of the 
planters require. The proofs fully warrant us in considering such 
Red river side trip as an incident to a towing trip from Pittsburgh 
to New Orléans and return. Certainly it cannot be regarded as a 
déviation from the towing trip in contemplation of the parties at the 
time of shipment. Hostetter v. Gray (D. C.) ii Fed. 179; In re 
Chung Fat (D. C.) 96 Fed. 202 ; Aikens v. Steamer Enterprise (No. 

30, October Term, 1901) 127 Fed. . In view of theclearly prov- 

ed usage, we are of opinion the side trip was not a variation from a 
towing trip south, and that it was a to be expected incident of such a 
voyage. The libelant was not justified in leaving the boat at Natchez, 
and is therefore not entitled to recover his fare from thence to Pitts- 
burgh. 
A decree may be drawn dismissing the bill at libelant's cost. 



WILLIAMS v. QUEBEC s. S. CO., Limited, 

(District Court, S. D. New York. December 2, 1903.) 

1. Whongj'dl Dkath— Right op Action fok Damages— Maritimb Law. 

Tliere is no rlght of action for wrongful death under the gênerai mari- 
time law. 

SL Same— Statutort Action— Limitation. 

The provision of Code Civ. Proc. N. Y. § 1902, which glves a right of 
action for wrongful death, that "such action must be commenced within 
two years af ter the decedent's death," is a condition of the right of action 
Itself, and no action based on the statute can be malntalned after the 
time limited, nor Is the time extended to cover the appolntment of an 
administrator. 

In Admiralty. Action for wrongful death. On exceptions to libel. 
Arthur F. Engel and Andrew J. Smith, for libellant. 
Butler, Notman, Joline & Mynderse and Frederick M. Brown, for 
respondent. 

ADAMS, District Judge. This action was brought on the 8th 
day of July, 1903, to recover the damages caused by the death of 
Henry Williams, through an alleged defective and insecure boom, 
used in discharging the respondent's steamer Wilmerdine, at New 
York, on or about the I2th day of May, 1899. While the boom^ was 
being used, the décèdent was struck by an iron hook, in some way 
connected with it and almost instantly killed. 

The respondent excepts to the libel upon the grounds : 

"First: That the libel does not set forth facts sufficlent to constltute a cause 
of action, 

Second: That the libel falls to récite a cause of action cognlzable under 
the gênerai maritime laws or under the laws and statutes of the United 
States. 

V 1. See Admiralty, voL 1, Cent Dlg. § 218. 
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Thlrd: That the Hbel faite to récite a cauSê bf action under section 1902 
of the Qpde of Civil Procédure of the State of New York, or nnder any other 
Btatute ,bf the State of New York, In thçit it appears upon the face of the 
UBel that thls action wap not begun within two years after tlie death of 
the décèdent, Henry WilÙaiùs, and In thàt it appears upon the face bf the 
libel that within two yëàrs after the deàth 'of sald décèdent and until the 
16th day bf February, 1903, the libellant had not been appointed adminis- 
tratrlx of sald decedept , - 

Fourth; That It appeaiïs Bpph the face of the libel that thls action waa 
not begùn within the timé limited therefor by thè laws of the State of New 
York." -, 

Therç îsno such right of action in Admiralty as the libel sets forth, 
apart from stàtutory provisions. The Harrisburg, 119 U. S. 199, 7 
Sup. Çt. 140, 30 It. Ed. 3S8. Whatever right the libellant niay hâve 
in thià action must be under section 1902 of the New York Code of 
Civil Prpçëdure, which reads as f ollows : 

"Section 1902. Action for causing death by négligence, etc. 

The exécuter or admlnistmtor of a décèdent, who has left, him or her sur- 
Tlving, ïthilsband, wife, or iiext of kin, may malntain an action to recover 
damages for a wrongfui act, neglect, or default, by which the décèdent' s 
death was caused, against a natural person who, or a corporation which, 
would hâve been liable to an action in favor of the décèdent, by reason 
thereof, if death had not ensued. Such an action must be commenced with- 
in two years after the decedent's death." 

It has been held that the requirement of an action being commenced 
within two years after the deatn, opérâtes as a limitation of the liability 
itself as created, and îs a condition attached to the right to sue at 
ail. The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358 (at 
page 214, 119 U. S., page 147, 7 Supi Ct., 30 L. Éd. 358); Stern v. 
La Compagnie Gerieralç Tràtisatlantique (D. G.) iio Fed. 996. 

It is urged by the libellant, citing Barnes v. City of Brooklyn, 22 
App. Div. 520, 48 N. Y. Supp. ,36, that the cause of action did not ac- 
crue until letters testamentary were granted and that, as the letters 
in this case were not issued until the i6th day of February, 1903, the 
time did not begin to run until that date. This view can not be sus- 
tained. The language of the Act is explicit : "Such an action must 
be commenced within two years after the decedent's death," and, in, 
view of the plain language, the time to commence an action can not 
be extended by construction. Moreover, the case cited, is not an au- 
thority fof thé contention. In the opinion, it is said. "The time thus 
limited is not open to any question. It terminâtes within two years 
after the death complained of." Page 522, 22 App. Div., and page 
37, 48 N. Y- Supp. The case turned upon the question of the time 
within which the notice of intention to sue should be given under 
Laws 1886, p. 801, c. 572, § I. It appears that the judgment in 
that case was rendered on the I2th of August, 1897, and as the death 
occurred on the 30th of May, 1896, the action was brought, and pro- 
ceeded to judgment, beforé the expiration of the limited time — -The 
case of Lpndriggan etc. v. N. Y., N, H. &,,H. R.-R. Co.,.5 Civ. Proc. 
R. 76, is in point and adveçse to the libellant's position. 

Exceptions sustained. 
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LONDON & SAN PBANCISCO BANK, Limited, v. DEXTER HORTON & 

CO., Bankers, et al. 

(Circuit Oourt of Appeals, Ninth Circuit. October 19, 1903.) 

No. 831. 

1. JUDGMBNTS— PeRSONS CONCI.DDED— EfFKCÏ OP LIS PeNDENS. 

A judgment forecloslng a mortgage Is effective as against one clalmlng 
title as a subséquent purchaser, altliough no lis pendens was flled, as 
required by the Washington statute (BalUnger's Ann. Codes & St. § 
4887), to give notice of the pendency of the suit, such statute having no 
application after judgment, whlch binds ail parties subsequently dealing 
with the property affected thereby. 

8. Same — Dbcrbb op Forbclosuee— Execution Pdkchasbr. 

A judgment creditor who purchases property at a sale under bis own 
judgment acquires only the interest of the debtor, and takes subject to 
a préviens judgment of foreclosure against the property whlch vras 
binding on the debtor. 

8. Same— Attaching Cbbditor. 

An attachment of land which is subject to a recorded mortgage, in an 
action against the mortgagor, créâtes a lien only on the equity of ré- 
demption, and the only effect of the failure of the mortgagee to make 
the attaching creditor a party to a subséquent foreclosure suit, or to 
charge him with notice by the filing of a lis pendens, in case the suit 
was previously instituted, is to leave him with the right of rédemption 
in case he obtains judgment after the decree of foreclosure bas been 
entered. 

4. Lâches— EssENTiALS op Bar— Préjudice dp Opposinq Party. 

To sustain the défense of lâches, there must not only hâve been 
unnecessary delay on the part of the plaintifC in bringing or prosecuting 
his action, but also some change in the condition or relations of the 
property or parties occurring during the period of delay which would 
make it Inéquitable to permit the claim of the plaintiffi to be enforced. 

5. MoRTGAOss — Suit to Forbclose— Dépense of Lâches. 

A mortgagee does not lose the right to enforce the mortgage by lâches 
because of delay In prosecuting a suit to foreclose, where the entire delay 
chargeable to the parties did not exceed six years, and it appeared to 
hâve been attributable as much to the défendants as to the plaintiff, 
and where the party Invoking the défense acquired no right In the prop- 
erty nntil afterward. 

6. Same— Limitation. 

The right to foreclose a mortgage is not barred by limitation so long 
as the debt secured romains enforceable. 

7. Same — Epïbct dp State Statuts— Pendency of Skparatb Action on 

Notes. 

The law of Callfornla that separate actions cannot be malntained at 
the same time on a note and a mortgage securing the same bas no ap- 
plication to a suit to foreclose the mortgage in another state where the 
property is situated, 

8. Equitt Pleading— Pratbr por Général Relief. 

In an action by a mortgagee, who has purchased the property at fore- 
closure sale, to eut off the right of rédemption of a défendant who was 
not a party to the foreclosure suit, but is alleged to be in privlty with a 
défendant therein, and bound by the decree, the court may properly 
decree a gênerai foreclosure and a resale of the property under a prayer 
for gênerai relief, where the évidence warrants such a decree. 

Gilbert, Circuit Judge, dissenting. 

t*. See Equity, vol. 19, Cent. Dig. §§ 206, 213. 
126 F.— 88 



594 .' IZC/FBDEKAX aSPOSTER. 

Appeal from the Circuit Court of the United States for the North- 
ern îSïvisiôn bf thé Distfict of Washington. 

Thl8 suit was brought In tliè United States Circuit Court for the District of 
Washington on March 15,;^89'^, l^j^ithe appellant, fl. British corporation, against 
Dexter Hortôn & Co., Bânkêrs, "a corporation ôrganized ùndèr the laws of 
the State of Washington, and other llenhqlders, for a foreclosure of ail of the 
appellees' rlght, title, lien, and equity oî rédemption in and to certain lands 
in the state of Washington, ^n ameuded bill of complaint was filed August 
1, 1898. , The only défendant appearlng to co^test the complainant's alleged 
rlght was tjie corporation E>,exter Hortpn i&Co., Bankers. The court below, 
upon hear.iugi.on the merlts, made Ita decree in fayor.of the appellee. From 
this dçcr^ the appellant brlngs the case to this court. 

The.jeyidence is largely doçumentary, inyolving proeeedings in four dis- 
tinct actions. On September 15, 1877, the; Meigs Lumber & ShipbuUding 
Company, a Callfornia corporation, executed to D. A. McKInley and J. Mc- 
Kinley, cltizens of Callfornia, Its note for $30,802.25, and On Jànuary 11. 
1878, a second noté in the sum of $6,000, both ôf which notes were transferred 
to the appellant, then engagpd In the business of banklng In San Fran- 
cisco. The appellant, on Fetiruary 8, 1878, before the maturity of elther 
of sald notes, granted said Meigs Lumber & ShipbuUding Ctompany an ex- 
tension of time thereon, in considération, of wjilch sald company made to 
ône Arthur Scrlverier, as trustée for appelWiit, a ^mortgage upôh the lands in 
suit, eonsisting of about 7,167 acres of timbèr lands, lyliig in Kltsap and 
Mason countiès, In the state (then tèrritory) ôf Washington. This mortgage 
was duly ackhbwledged and, cértlfled, under the laws of thë then territory 
of Washingtoh, after Its éxecution, so as'to entltle it to be recorded, and was 
duly recorded in the office of the audltor of said Kitsap county, territory of 
Washington,' on Febniary 21, 1878, in the records df sald coUnty. On Feb- 
ruary 6, 1880, the Meigs Lumber & ShipbuUding Company conveyed to 
William P. Sayward the lands in suiti Tlie notes remaining unpaid, the ap- 
pellant and ScWvener, trustée, brought suit to foreclOse the mortgage on 
Decembér 151' 1886, In the territorial court, against the Meigs Lumber & 
ShipbuUding Coînpany, W. P. Sayward, Dexter Horton and Arthur A. Denny, 
partners doing business under thé fitm name of Dexter HOrton & Co., and 
others, which suit was, however, dismlssed on November 21, 1881, without 
préjudice to the complainants therein by reason of the complainant corpora- 
tion havlng failed to flle a cértlfled eopy oic its articles and an appointment 
of an agent wlth the Territorial Secretary, as required by the laws of the 
territory. .... 

A second suit to foreclose ;the mortgage was instituted on January 16, 
1882, by Scrivener, trustée, in the District Court of the Territory of Wash- 
ington, Third Judiclal District, having jurlsdlctlon of suits in respect to 
lands in Kitsap county, against the Meigs Lumber & Shipbuilding Company, 
W. P. Sayward, Dexter Horton and Arthur A; Denny, partners doing busi- 
ness under the flrim namé Of Dexter Horton ^"Co., and a number of subsé- 
quent llenholders. The défendant cpmpany therein was personally served 
with process on the day follo-wing the commencement of the suit. Dexter 
Horton & Co., partners, entered thelr TOluntary appearançe January 17, 1882, 
and W. P. Sayward was sërred 'by pUblicatlôh beginning January 20, 1882. 
The Meigs Company entered a gênerai deihûwer to thè conlplaint on Aprll 6, 
1885, no earlier interloentory proceedlnëa^ beirig Shown by the record. Sepa- 
rate answers to the blll were flled by the Meigs Company and W. P.' Say- 
ward on October 4, 1888, and on the 12tb of the sanae month the complain- 
ant therein filed separate motions to strike ont parts of the answers of sald 
défendants; Thèse motions to -strike ont parts ef the answers remained 
undisposedof until November, 1889, at which time the territory of Wash- 
ington was admitted into the Union as a state, whereupon, pursuant to its 
enabUng act, complainant flled a request for the transfer of the cause to the 
United States Circuit Court for the District of Washington. There was a 
delay in the appointment of a fédéral judge for the npw district, and It was 
not until January 13, 1891, that the complainant flled in the fédéral court a 
motion for leave to withdraw his pendlng motions to strike out parts Of 
the answers of the def endanti^ " nàmed and permlttlrig him to except thercio. 
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on which day the fédéral court ordered the cause to be docketed in that court, 
and gave a separate order requlring défendants to show cause why the mo- 
tion should not be granted. On the return day of said order the fédéral 
court made an order that the parties replead throughout, denying complain- 
ant's motion; but, upon further considération, the court of Its own motion 
remanded the cause to the superior court of King county, Wash., on April 
8, 1891, and the record was certifled back to that court on December 2, 1891. 
The next step in the proceedings appearlng in the record is a motion for 
change of venue from King county to Kitsap county, on November 22, 1893, 
liy reason of the latter having been given a judicial organization separate 
from the former, which motion, after contest by the défendants therein, was 
denied December 9, 1893. 

On January 8, 1894, a supplemental blll was flled, pleading two judgments 
against the défendant Meiga Lumber & Shipbuilding Company, which had 
been obtained by suits in the state court In California upon the notes which 
fupnished the considération for the mortgage upon the lands in suit. The 
flrst of thèse suits was begun by appellant on February 6, 1882, a short 
time after the institution of the action to foreclose the mortgage by Scrivener, 
upon which suit judgment was given for the bank on November 10, 1883. 
The debt evidenced by this judgment was kept alive by a suit by Scrivener 
(to whom the first Judgment mentioned had been assigned), brought on Sep- 
tember 7, 1888, upon which suit Scrivener recovered the second of the two 
judgments pleaded. 

During the year foUowing the fillng of the supplemental bill. answers to 
the bill and supplemental blll, and repllcations thereto, were filed, and the 
cause was finally at issue on April 17, 1895. A trial was had, and on Feb- 
ruary 17, 1896, judgment was rendered in favor of Scrivener for a total 
amount of $123.049.15, and decreelng the foreclosure of the mortgage on the 
lands in suit. The mortgaged lands were sold at sherllfs sale on August 12, 
1896, to Scrivener, and certificates of sale issued accordingly, and the report 
of sale conflrmed by the court. The statutory period of rédemption had not 
elapsed at the time of the bringing of the suit at bar, and a sheriff's deed 
bas not as yet been issued. Pending thèse proceedings under the decree of 
foreclosure, Scrivener had assigned to the appellant bank the notes upon 
which the suit was brought in the state court of California, the judgments 
obtained therein (together with a third judgment obtained upon suit brought 
upon the second of said judgments, which third judgment had been entered 
on March 12, 1894), and the mortgage on which the foreclosure suit was 
based, as well as the decree rendered in the same and his interest in the 
mortgaged promises. No exécution was ever issued upon the judgments ob- 
tained In California, and no payments appear to bave been made in satisfac- 
tion of any part of the indebtedness for which thèse judgments were entered. 

It is ont of the foreclosure suit and the facts above set forth that the 
appellant clalms to dérive, by assignment, its title to the lands in suit. 
The appellee, Dexter Horton & Oo., Bankers, a corporation, on the other 
hand, sets up title to the lands in question through an exécution sale, under 
a lien of attachment, in a suit brought by It in the fédéral court in Washing- 
ton on January 6, 1892, against W. P. Sayward, the grantee, as before stated. 
of the Meigs Lumber & Shipbuilding Company, the original mortgagor of 
the lands in question to appellant's assignors. The basis of this suit was 
certain assigned clalms against W. P. Sayward, and the attachment covered 
ail of the lands hère in suit. Judgment was recovered in that suit July 
23, 1894. This judgment was subsequently afflrmed, upon appeal, by this 
court, and the lands were thereupon levled upon and sold thereunder on 
June 26, 1896, and a marshal's deed Issued to the appellee as purchaser on 
December 7, 1898, based upon that sale. 

It is alleged in the blll of complaint In the présent action that at the 
time when said suit to foreclose said mortgage was brought, and for many 
years thereafter, It was credibly believed and supposed by the complainant 
and its trustée, and said trustee's attorneys and counsel, that a due notice 
of pendency in said action for foreclosure, according to the then statu te of 
said terrltory, had been properly filed and recorded, and remained of record 
in the records of said Kitsap county, and said attorneys and counsel still 
believed that such was the fact, and that they could make due proof thereof. 
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until after 8al(ï judgment was entered; and if such were the casé, and such 
notice of pendency of sald action could havis been proved, ail subséquent lien- 
ors, by judgment or otherwise, and ail persons acquiring any subséquent 
title or interest in sald mortgaged premises, although not named as défend- 
ants in said former action, would hâve been duly bound by; sald judgment, 
and barred and foreclosed of ail right and interest in said premises, except 
the usual right of rédemption for one year after sale, by said sale; that 
complainant has since then ascertained, upon careful searcU and inquiry, 
that either no such notice was flled and recorded as it had supposed, or that, 
by reason of loss or destruction of the records of sald Kltsap county, It is 
impossible to prove that fact; that In conséquence thereof ail of the défend- 
ants named, each of whom has acquired by judgment, deed, or otherwise, 
since said mortgage was recorded, and before the entry of said judgment, 
some apparent lien, interest, right, or title upon or in said mortgaged prem- 
ises, or some part thereof, still appear of record not to hâve been bound by 
sald judgment or foreclosed by said sale, and still appear to hâve some such 
lien, interest, right, or title, and therefore their sald apparent rights under 
the judgments and deeds whlch they hâve acquired constitute clouds upon 
the title of complainant and Impair its rights, and render said judgment and 
said sale inefCectual to vest in complainant the title in fee to said premises, 
subject only to the statutory right of rédemption, which title it otherwise 
would hâve; that each of said défendants, for his or her or Its several and re- 
spective interests, prétends that said judgment and sale are Ineffectuai, and a 
new judgment of foreclosure and a new sale must be had, In order to duly 
foreclose said mortgage, and they or some of them prétend that said mort- 
gage was Invalld by reason of the fallure of complainant to flle a copy of its 
charter in the office of the Secretary of State of said territory before the 
mortgage was made, and that its rights In that behalf, in a certain former 
suit brought before the suit above stated, hâve been duly and flnally ad- 
judged against complainant, and that the lien of said mortgage and com- 
plalnant's rights therein bave been discharged by the merger of sald notes in 
sundry judgments In the courts of Californla against sald MeIgs Lumber & 
Shipbulldlng Oo., and that said notes were witbout considération and were 
fraudulent, and theIr transfer to complainant was fraudulent or was never 
made in fact, and that complainant had parted with ail rights in said notes 
and mortgage before said suit was brought to trial, to^ether with sundry 
other false prêteuses, ail of vrhich complainant avers were and are contrary 
to the facts, and were duly adjudged in complalnant's favor in and by said 
Judgment, after the same had been pleaded by said mortgagor and by sald 
Sayward, the grantee In said former suit^ aild had been fully and duly trled 
against sald mortgagor and Its grantee, under whom ail of the défendants 
hereln must clalm, and do clalm^ ahd with whom ail of sald défendants were 
and are privy In respect of said judgment and of the mortgaged premises; 
that complainant is advlsed by its eoUnsel' and verily belleves, in consé- 
quence of sald facts and of 'the adjudication upon ail said pretended défenses 
above stated in and by said judgment, whlch still remains of record unre- 
versed and unappealed from (an àppeal to the Suprême Court of said state 
having been taken, and thereafter dismissed and adjudged to be void and 
Ineffectuai to confer jurisdiction upon said appellate court), and whlch still 
remains wholly unpaid by any of the défendants in sald former action or in 
this suit, except so far as the same has been pald in part by the sale of said 
lands, ail of the défendants açe debarred and forever estopped by sald judg- 
ment to set np any of sald défenses or any other défense, but they are ail 
entitled to their day in court for the purpose of having the court" détermine a 
time withln whlch they may redeem said mortgaged premises from said sale, 
either as an entirety or In parcels, upon such showing of their several and 
respective rights as they may make. It Is further alleged that the défend- 
ant Dexter Horton & Co., Bankers, clalms title in fee to'the whole of the 
premises hère in suit by virtue of a deed of the United States marshal made 
in pursuance of a sale upon exécution Issuéd out of the Circuit Court as a 
court of common law in a certain action brought by said défendant Dexter 
Horton & Oo., Bankers, as plaintiff, against saîd William P. Sayward, as de- 
fendant, and wherein his title and interest In said lands and other landa 
had been attached, and Under sald final process of exécution was sold and 
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deeded by said marshal to said Dexter Horton & Co., Bankers, as purchaser 
at said sale; that said Dexter Horton & Ce., Bankers, clalm such title In 
fee to be free of the lien of the complainant's said mortgage and forecloaure 
judgment and sale, by reason of the several pretenses and alleged défenses 
mentioned, and is the principal défendant in the case, and the only défendant 
having any apparent or pretended interest in the whole of the premlses in 
suit, and the interests of ail the other défendants are small or partial, and 
are subsidiary as well to that of said Dexter Horton & Co., Bankers, as to 
the title of the complainant, and that said William P. Sayward was the 
grantee in fee of said premises from said mortgagor Meigs lAimber & Ship- 
building Company in or about the year 1878, and by said deed of convey- 
ance pretended to acqulre said title free of the lien of said mortgage; that 
said Sayward remained sueh owner in fee of said premises at ail times 
thereafter until the same was taken from him by due proeess of the Circuit 
Court, and vested in the défendant Dexter Horton & Co., Bankers, as alleged. 

It is further alleged that the corporation of Dexter Horton & Co., Bankers 
(which commenced business June 1, 1886), is the successor by assignment of 
the former partnership of Dexter Horton and Arthur A. Denny, copartners 
as Dexter Horton & Ce, who were made défendants in the former action. 
This allégation of the bill of complaint is denied in the answer of Dexter 
Horton & Co., Bankers, and certain transactions are set forth which resulted. 
as alleged, in the judgment obtalned by it against W. P. Sayward. 

The relief prayed for in the bill is that "it may be decreed upon due 
proofs taken that said judgment In said former suit of Arthur Scrivener v. 
said Meigs Lumber & Shipbuildlng Company and others is binding upon al! 
of the défendants so far as any of the défenses therein pleaded, or any other 
défenses which mlght hâve been pleaded thereto by any of the défendants 
therein, are coneerned, and that each of the défendants is estopped thereby, 
being privy to the mortgagor and grantee of said lands, who were défend- 
ants in said suit and judgment; and that the rights and interests of ail tho 
défendants, if any they hâve, are subject and subordinate to said mortgag<^ 
and judgment, and that they and each of them, according to their several 
and respective liens, interests, rights, and titles upon or in the whole of said 
mortgaged premises, or any several parts thereof, hâve no rights therein as 
against your orator, exeept the right of rédemption of the whole premises, 
or such several parts thereof as they may be interested in from said judg- 
ment and sale, at such time and on such terms as shall be decreed by the 
court to be just; and that a certain short date may be named before which 
they and each of them, according to their several and respective rights and 
interests. may be required to pay the amonnt of said judgment, or the 
amount which the court, according to their several equities, may détermine 
that any défendant or défendants, apart from the rest, is equitably entltled 
to pay for any several parcel or parcels, and after which date they shall be 
finally and forever barred and strictly foreclosed of ail right, title, lien, and 
equity of rédemption, and your orator's title may become perfect in fee as 
against each of the défendants faillng to redeem as aforesaid." Also that 
complainant may bave such other or further relief as the equity o£ the caso 
may require, and as to the court may seem meet. 

It appears from the évidence in support of the bill that in the second fore- 
closure suit of January 16, 1882, no lis pendens appeared of record until 
November 22, 1894, in Kitsap county, and Aprll 15, 1898. in Mason county, 
though the appellant's testimony discloses the fact that it had always been 
supposed by the solicitors for Scrivener that a lis pendens had been filed 
at the commencement of the action by the member of the flrm having the 
raatter in charge, and who was dead when it was discovered that the record 
did not show sueh a notice. The appellee allèges that it dld not bave any 
knowledge of this mortgage, or the commencement or pendency of the fore- 
closure suit, until after the flxing of the supersedeas bond on the writ of 
error to the United States Circuit Court of Appeals in the suit of Dexter 
Horton & Co., Bankers, against W. P. Sayward. This supersedeas bond was 
dated September 26, 1894. The appellant paid the taxes upon the property 
described in the bill of complaint for the years 1897, 1898, and 1899, amount- 
Ing to $8,667.18. 
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Upon the âling of the mémorandum of décision by the court below, from 
whlch It appeared that one of the grounds for such décision •Was that the 
appellant waa not entitled to a strict foreclosure as against the appellees, ap- 
pellant moved for leave to amend the prayer of its second amended bill by 
Insertiag therein a clause in the alternative, praying that, if It were held 
that appellant was not entitled to a strict foreclosure, It mlght hâve a gên- 
erai foreclosure decree as against the appellees. This motion was denied by 
the court, and upon the same day a decree was filed In favor of Dexter Hor- 
ton & Co., Bankers, the contesting appellee. In this decree It was adjudged 
that the appellant had no right to a strict foreclosure or lien upon, or title 
to, the premises described in the second amended bill of complaint by virtue 
of the mortgage therein mentioned, and that ail liens upon or title to said 
lands by it formerly had, under or by vlrtue of the mortgage, had become ex- 
tinguished by lapse of tlme under the statutes of the state of Washington, 
and also by nonprosecution 6t the former suit to foreclose said mortgage as 
against Dextei* Horton & Co., Bankers, the principal défendant in the case, 
and ail persons claiming undèr it; and that by reason of said matters the 
case be dismisSed, except for tbe purposes of an équitable lien upon the lands 
in appellant's favor for the amounts which it had paid in discharge of ail 
taxes aecrued upon the lands, vyith Interest at 7 per cent, per annum from 
the dates of the several payniénts, which payments and interest, it was 
adjudged, amounted to the suni of $11,015.47. 

Charles E. Shepard, Thomas R. Shepard, and Burke, Shepard & 
McGilvra (M. M. Lyter, of counsel), for appellant. 
E. F. Blaine, for appellee, Dexter Horton & Co., Bankers. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court. 

The appellee acquired its title to the land in controversy during 
the pendency of the foreclosure suit, but it claims that it is not bound 
by the judgment in that suit, because it was not made a party to it, 
and was not made subject to ît by lis pendens. The law of the state 
of Washington relating to lis pendeps, applicable to this case, is as 
foUows: 

"In an action aflfecting the title to real property the plaintiffl, at the time 
of âling the complaint, or at any time afterwards, or whenever a writ of at- 
tachment of property shall be issued, or at any time afterwards, the plaintiff 
or a défendant when he sets up an affirmative cause of action in his auswer 
and demanda substantive relief at the time of fliing his answer, or at any 
time afterwards, if the same be intended to affiect real property, may flle 
with the audltor of each county in which the property is situated a notice 
of the pendency of the action, containlng the names of the parties, the object 
of the action, and a description of the reaï property in that county affected 
thereby. From the time of the filing only shall the pendency of the action 
be constructive notice to a purchaser or encumbrancer of the property af- 
fected thereby, and every person whose conveyance or encumbrance is sub- 
sequently executed or subsequently recorded shall be deemed a subséquent 
purchaser or encumbrancer, and shall be bound by ail proceedings taken after 
the filing of such notice to the same extent as if he were a party to the 
action." Section 4887, Balllnger's Ann. Codes & St. Wash. 

The appellants supposed that a lis pendens was filed at the time 
of the commencement of the foreclosure suit, but it was only able to 
show the fact that a lis pendens was filed at a later date, namely, 
in Kitsap county, where a portion of the lands are situated, on No- 
vember 23, 1894, and in Mason county, where the remainder of the 
lands are located, on April 15, 1895. The appellee admits that it had 
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knowledge of the mortgage and the commencement and pendency 
of the foreclosure suit after the filing of the supersedeas bond on writ 
of error in the case of Dexter Horton & Co., Bankers, v. W. P. 
Sayward, on September 26, 1894. What efifect did this notice hâve 
upon the rights of the appellee? The mortgage in suit was exe- 
cuted February 8, 1878, and was filed for record and recorded in 
the proper office on February 21, 1878. The appellee commenced 
its suit against Sayward on June 6, 1892, and had the lands attachecf 
on June 8, 1892. Judgment was recovered in the suit July 23, 1894. 
The lands were levied upon and sold June 26, 1896, the appellee 
becoming the purchaser at its own sale. The marshal's deed to the 
property was issued to the appellee, as purchaser, on December 7. 
1898. The foreclosure suit had resulted in a judgment February 
17, 1896, or more than five months prior to the time the appellee 
became a purchaser at its own sale of the property. The appellee 
was not a purchaser for value at its own sale, and acquired no other 
interest than that possessed by Sayward, the judgment debtor. Hack- 
er V. White, 22 Wash. 415, 60 Pac. 11 14, 79 Am. St. Rep. 945. Nor 
was the appellee a purchaser without notice, since it had constructive 
notice of the mortgage, and actual notice of the foreclosure suit in 
1894. It was therefore bound by the judgment. Sampson v. Oh- 
leyer, 22 Cal. 200, 211; Wise v. Griffith, 78 Cal. 152, 20 Pac. 675. 
The statute relates to the filing of a notice of the pendency of an 
action, not to a judgment, and it has no relation to a title acquired 
after judgment. It has never been the law that a notice was neces- 
.sary to render a judgment effective as against a party claiming titlé 
as a subséquent purchaser. The judgment is a matter of public rec- 
ord, and binds ail parties dealing with the property aflfected by the 
judgment. Sheridan v. Andrews, 49 N. Y. 478; Black on Judg- 
ments, § 550. 

But, assuming that the appellee became an incumbrancer at the 
date of the levy of the attachment on June 8, 1892, and that at that 
time it had no notice of the foreclosure suit, what effect did this 
hâve upon the rights of the mortgagee to the attached property? 
It is alleged in the bill of complaint that the mortgage was éxecuted 
on February 8, 1878, and duly acknowledged and certified, under 
the laws oT the then territory of Washington, after its exécution, 
so as to entitle it to be recorded, and was thereafter, to wit, on Feb- 
ruary 21, 1878, duly recorded in the proper office in the territory of 
Washington. This allégation is not denied in the answer, and there- 
fore stands admitted. The appellee was therefore charged with no- 
tice of the existence of the mortgage, and the mortgagee did not 
lose the lien of the mortgage by reason of the fact that the appellee 
was not also charged with notice of the pendency of the foreclosure 
suit. What the mortgagee did fail to accomplish by the foreclosure 
suit, in the absence of lis pendens, was the foreclosure of the appel- 
lee's equity of rédemption acquired by its judgment on July 23, 1894. 
This resuit is always recognized in cases where the mortgagor has 
sufîered judgment liens to attach to mortgaged property. A case 
in point is Stout v. Lye, 103 U. S. 66, 26 L. Ed. 428. In that case 
Lye, on November lo, 1873, éxecuted a mortgage upon certain real 
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estate in fâvor of a bank. The mortgage was recorded on the same 
day. The bânk commenced suit to îoreclose the mortgage on Janu^ 
ary 15, 1876. John W. and Jacob O. Stout brought suit on Decem- 
ber 29, 1875, against the mortgagor and his partner, to recover a 
judgment for a debt. The first day of the next term of the court 
was January 4, 1876. On January 31, 1876, the Stouts recovered a 
judgment, and on the same (Jay caused an exécution to be issued, 
which on February l, 1876, was levied upon the lands covered by 
the mortgage. The eflfect of the judgment, under the law of the 
State of Ohio, where the case arose, was to bind the lands of the 
debtor for the satisfaction of the judgment from the first day of the 
term of the court, at which it was rendered. This was January 4, 
1876, or II days before the commencement of the suit to foreclose 
the mortgage. On February 23, 1876, the holder of the judgment 
brought suit in the Circuit Court of the United States against the 
mortgagee to S€t, aside the mortgage as illégal, or, if that could not 
be donc, to hâve certain alléged payments of usurious interest ap- 
plied to reducÈ the debt. The bank answered the suit of the Stouts, 
setting up the foregoing facts, which being proved by the agreed 
statement of the parties, the bill was dismissed. From that decree 
an appeal was taken to the Suprême Court of the United States. 
One of the questions in the case was the relation of the hen of the 
judgment, obtained prior to the Commencement of the foreclosure 
suit, to the lien of the prior mortgage in which a judgment of fore- 
closure was subsequently entered. The court, in discussing this ques- 
tion, said: 

"That the suit of the bank was one to foreclose a mortgage and that It 
was actnally pendlng when the judgment lien of the Stouts was acquired, 
are eonceded facts. When the suit was begun, Lye, the mortgagor, repre- 
sented the entlre equlty of rédemption. He had parted wlth no portion of It 
voluntarily; and If the Stouts had falled to get their judgment during the 
January term,: 1876, of the CSreult Court, no one would clalm they were 
not bound by the decree of foreclostire, although not parties to the siuit. Nei- 
ther could It wlth any proprlety be clalmed, wethlnk, that they would not 
be bound If their lien had only taken effect from the date of their judgment. 
It Is true, the lien foUowed by opération of law from a judgment In an ad- 
versaiy proceedtûg against the mortgagor, and was not created directly by 
hls own voluntai^ act; but It was the legltlmate resuit of his failure to 
pay a debt he had incurred, and reached only the equlty of rédemption that 
was belng foreclosed In the pendlng suit. It was In légal efCect no more and 
no less than an incumbrance o£ the equlty of rédemption by the mortgagor 
under the ojperatlon of the judicial proceedings which had been instltuted 
against him to enfOree the payment of a debt he owed. As this Incum- 
brance was created pendente lite, there can be no question that it comes with- 
in the rule just stated as governing such transfers, unless the rights of the 
parties are changea because the lien, when created, bound the property, from 
January 4th, as against other liens and conveyances made by the mortgagor, 
The inquiry Is not as to the extent or valldity of the lien, but whether the 
holder is any less an incumbràncer pendente lite because, although his in- 
cumbrance was actually created while the suit was pendlng, It bound the 
land, for certain purposes, from an earller date. Confessedly, i:he lien of the 
bank, if Its mortgage was valid, was in any event superlor to that of the 
Judgment. The only point in controversy is as to the necessity of maklng 
such an Incumbraoeer a party to a pendlng suit In order to eut off by a fore- 
closure his Interest thus acquired In an equlty of rédemption. No doubt the 
Stouts, as soon as their Judgment was rendered, had a lien on the mortgaged 
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property, which for some purposes antedated the foreclosure suit; but until 
tbey had secured their lien they would not hâve been Iieard to contest the 
validlty of the banlî's mortgage, or the amount that was due on the mortgage 
debt. If they had been made parties when the suit was begun, they could 
hâve done nothing by way of défense to the action until they had aequired 
some spécifie interest in the niortgaged property. As creditors at large they 
were powerless In respect to the foreclosure proceedings, but vrhen they ob- 
tained their judgment, not before, they were In a position to contest in ail 
legitimate ways the validlty and extent of the superlor lien which the banlc 
asserted on the property, in which, by the judgment, they had aequired a 
spécifie interest." 

It was held, however, that the judgment of foreclosure was a judg- 
ment on the merits, and concluded the parties and those in privity 
with them, not only as to every matter which was ofïered and re- 
ceived to sustain or defeat the claim or demand, but as to any other 
admissible matter which might hâve been ofïered for that purpoSe. 
Citing Cromwell v. County of Sac, 94 U. S. 351, 352, 24 L. Ed. 195. 
It was accordingly further held that the holder of the judgment was 
not entitled to maintain his suit to set aside the mortgage, and the 
decree of the Circuit Court dismissing the bill was affirmed. 

In the présent suit the appellant, holding the judgment in the fore- 
closure suit, seeks to foreclose the equity of rédemption held by the 
appellee. This it is clearly entitled to do. The only question to be 
determined is the suiïiciency of the défenses interposed by the ap- 
pellee. Thèse are: (i) That there was lâches, or an abandonment 
of the foreclosure suit by the complainant therein ; (2) that complain- 
ant's rights in the foreclosure suit were barred by the statute of limi- 
tations ; (3) that the appellant was not entitled to amend the prayer 
of its bill in the présent suit. 

NO' hard and fast rule has been laid down by the courts which can 
be said to govern ail cases wherein the défense of lâches is invoked. 
The lapse of time which might induce the application of the doctrine 
is not a determined period, but dépends upon the circumstances of 
the particular case. One principle pervades ail cases involving the 
défense of lâches, however, and that is, that not only must there be 
a seemingly unnecessary delay on the part of the plaintiff in bringing 
or prosecuting his action, but that, by reason of some change in the 
condition or relations of the property or parties occurring during 
the period of delay, it would be inéquitable to permit the claim of the 
plaintifï to be enforced. Galliher v. Cadwell, 145 U. S. 368, 12 Sup, 
Ct. 873, 36 L. Ed. 738; Halstead v. Grinnan, 152 U. S. 412, 14 Sup. 
Ct. 641, 38 L. Ed. 495; Wheeling Bridge & T. Co. v. Reymann 
Brewing Co., 61 U. S. App. 531, 90 Fed. 189, 32 C. C. A. 571. As 
defined in the case of Demuth v. Bank, 85 Md. 326, 37 Atl. 268, 60 
Am. St. Rep. 322: 

"I.aehes Is such neglect or omission to assert a right as, taken in conjimc- 
tion with lapse of time, more or less great, and other circumstances causing 
préjudice to an adverse .party, opérâtes as a bar in a court of equity. » * * 
There must be a légal duty to do some act, a failure to do that duty, and at- 
tendant circumstances which cause préjudice to an adverse party, before 
the doctrine of lâches can be successfully involied." 

Applying this définition and the principle above stated to the case 
at bar, what duty has the appellant failed to perform ? Wherein has 
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the delay alleged in the fofèçlQSure proceédings caused any préjudice 
tD the appellee ? What change in the condition or relations of the 
parties to the suit has occurred, i during the period of alleged delay, 
which would now make it inéquitable to permit the foreclosure of the 
mortgagè in suit? Was there such a delay in prosecuting the fore- 
closure p'roteedings as, under the circutiistances, could be deemed 
abandonment of the appellant's rights? The suit was begùn in Janu- 
ary, 1882. Appearances weré entered, but the first action in response 
to the complaint of which we hâve any record was the demurrer of 
the défendant Meigs Lumber & ,Shipbuilding Company in April, 1885, 
more than |hree years after the complaint: was fiîed. It is admitted 
that during this period thç eomplainant was not anxious to vigor- 
Dusly prosecute the action, owing to the expressed views of the judge 
who would then hâve heard the case upon certain points involved, 
but the défendants are silent as to the reason for their delay. If 
they desired to place the burden of delay in prosecution or abandon- 
ment of suit vpon the complainajit, why were they not diligent in the 
filing of their own pleadings? The answers were not fîled until Oc- 
tober 4, 1888. The complaisant immediately filed motions to strike 
out certain portions of the answers, and no further delays that could 
properly be attributed to either party occurred during the course of 
the suit. Although the case was not at issue until April, 1895, much 
of the intervenitjg time was required for legitimate postponements, 
owing to reconstruction of the courts and attendant circumstances 
beyond the control of the parties to the suit. It was not at any time 
claimed by the défendants in that suit, so far as appears by the rec- 
ord hère, that the eomplainant was endangering his rights by dila- 
toriness in prosecution. Jt was evidently not so regarded by the 
court, as judgment was rendered in favor of the eomplainant. In 
our opinion, the , record does not support the contention of the ap- 
pellee thât the appellant should be deemed to hâve abandoned its 
rights in the foreclosure suit. 

But has the delay which did occur caused any préjudice to the 
rights of the appellee ? Suit was not brought by the appellee to pro- 
tect its alleged rights until January, 1892, It is not contended that 
the lâches of the appellant^ if any existed, was later than this, but, 
in fact, that it was some yeàrs prior in time. ' How, then, could it 
hâve injured the appellee before its rights had attached to the prop- 
erty in question? But if it be said that the appellee's rights by rela- 
tion date back to the inception of the lien of the appellee's assigner, 
Sayward, by privity of estate, it is only entitled to such défenses as 
Sayward may hâve been entitled to. Sayward did not invoke the 
défense of lâches during the foreclosure proceédings, but contested 
the suit upon other grounds. Sayward was personally served in that 
action, appeared, and contested the suit. The decree in that suit is 
binding upon the mortgagor, the Meigs Lumber & Shipbuilding 
Company, its grantee, Sayward, and ail the parties to the action, 
as to ail défenses which were actually urged or which might hâve 
been urged in that suit. Cromwell v. County of Sac, 94 U. S. 351, 
24 L,. Ed. 195. Viewed from this standpoint, the appellee is not in 
position to invoke the défense of lâches. 
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Thé further défense of the running of the statute of limitations 
in favor of the appellee in respect to the mortgage cannot be sus- 
tained. The judgment obtained in California had the efïect of con- 
linuing the indebtedness secured by the mortgage. The debt was 
never barred or extinguished, and, as the mortgage was given to se- 
cure the debt, the life of the mortgage was also continued. The life 
of the mortgage is the life of the debt secured by the mortgage. 
London & San Francisco Bank v. Bandmann, 120 Cal. 220, 52 Pac. 
583, 65 Ain. St. Rep. 179; Southern Pacific Company v. Prosser, 122 
Cal. 413, 55 Pac. 145; Wilcox v. Gregory, 135 Cal. 217, 67 Pac. 139. 

The case of Hanna v. Kasson, 26 Wash. 568, 67 Pac. 271, cited by 
counsel for appellee, does not, in o«r opinion, state a différent doc- 
trine, as appHed to the facts of this case. It appears that in that case 
a tract of land in the state of Washington was sold and conveyed 
by the plaintififs Hanna and his wife in April, 1890, to Thompson, 
Drum, and Savage, for $18,141, of which sum $1,000 was paid in cash, 
and a note secured by a mortgage on the land was executed by Sav- 
age, payable in two years from date. By agreement of ail the par- 
ties in interest the deed was made to Savage, who executed the mort- 
gage to the plaintififs. The note was not paid at maturity, and suit 
was brought by the plaintififs against Thompson, Drum, and Savage 
to recover the amount due on the note, and interest. Judgment was 
entered in favor of the plaintififs. An appeal was thereupon taken 
to the Suprême Court of the state, and a supersedeas bond in the 
sum of $40,000 filed on the appeal. The only question in controversy 
in that case arose out of the statement in the complaint concerning 
the guaranty of the défendants Thompson and Drum for the pay- 
ment of the debt, and whether upon such statement the complaint 
stated a cause of action against ail the défendants, and the alléga- 
tions of the answer as to a rescission of the contract, to which answer 
a demurrer was interposed and overruled on June 13, 1893, and judg- 
ment in favor of the plaintiffs was entered upon the pleadings. This 
judgment was afiSrmed by the Suprême Court. Hanna v. Savage. 
7 Wash. 414, 35 Pac. 127, 36 Pac. 269. The sum of $17,000 was 
thereupon paid on this judgment by Thompson and the sureties on 
the supersedeas bond, and on the 28th day of May, 1894, the land 
involved in the action was sold by the sheriff on exécution to satisfy 
the balance due on the judgment. At the sale the sureties, through 
trustées, purchased the land for the amount remaining due on the 
judgment, and on the same day an agreement in writing was made 
between the trustées of the sureties and the plaintiffs, which was to 
the efïect that the défendants, other than the défendant Kasson, 
should exécute their notes to the plaintififs for the balance due plain- 
tififs on the judgment, payable 12 months from the date of sale, and 
that the sherifif's certificate should be assigned to the plaintififs to 
secure the payment of the notes, and, if the notes remained unpaid 
at maturity, the plaintififs should take a deed from the sheriff to the 
premises involved, and should hâve the option to hold the deed in 
satisfaction of the balance due, or to hold it as a mortgage to secure 
the payment of the notes. The notes were given, and the certificate 
assigned, pursuant to said agreement. In April, 1895, Savage and 
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his wife cûriveyed the premises involved to Kasson, in payment of a 
pre-existing debt. Plaintiffs notified the défendants who executed 
the notes mentioned that they elected to hold the sheriff's deed as a 
mortgage. . Plàintifïs were placed in possession of the premises, 
and hâve ever since remained in possession thereof; After the con- 
veyance to Kasson, plaintififs eommenced an action to foreclose the 
sherifï's deed delivered to the plàintifïs as a mortgage, and the de- 
fendant Kasson was made a party to the foreclosure, under the alléga- 
tion that she claimed an interest in the premises, and that such inter- 
est was inferior to the rights of the plaintififs. She answered, claim- 
ing title under the deed of Savage and wife to herself executed in 
April, 1895, alleging that at the time the exécution sale was made, 
under the judgment obtained by plaintififs against Savage, Drum, 
and Thompson, the property in cohtroversy belonged to the com- 
munity of Savage and his wife, and that the exécution was levied 
under a judgment which was valid only against the separate prop- 
erty of Savage. Judgment was rendered in favor of the défendant 
Kasson. On appeal to the Suprertie Court, that court, in Hanna v. 
Reeves, 22 Wash. 6, 60 Pac. 62, reviewed the previous proceedings 
in the case, and, speaking of the contention of the plaintiffs that they 
had the right to revive the Original mortgage executed for the pur- 
chase price by Savage and delivered to plaintiffs, said : 

"But plaintiffs abandoned thls mortgage. They brought suit npon the note 
whlch It was glven to secure, and obtained the judgment against the malters 
of the note, and levied the exécution under such judgment upon the prop- 
erty which was included In the original mortgage, and it was sold for a 
sufflclent amount to satisfy the judgment. By agreement between the 
plaintiffs and the sureties upon the supersedeas bond in the original action, 
the surettes purchased the premises, and the sheriffl returned the satisfaction 
of the exécution and the notes which were executed for the purchase price 
by the sureties to the plaintiffs. The original mortgage had thus been 
abandoned. The debt which it: was executed to secure had passed through 
several transmutations, and did not exist in its original form, and in fact was 
evidenced by entirely new obligations." 

The judgment: of the lower court was accordingly afifîrmed. 

We now corné to the case of Hanna v. Kasson, 26 Wash. 568, (ij 
Pac. 271. This was an action brought March 9, 1900, to foreclose 
the original mortgage as against Kasson, the grantee of the com- 
munity interests of the original mortgagor and his wife. The com- 
plaint asked for a decree enforcing the mortgage lien for the balance 
claimed to be due the plaintiffs, and establishing said lien as prior 
to any claim of the respondent in the land. In her answer the re- 
spondent set up the record iri Hanna v. Reeves as a bar to the action, 
and also pleaded the statute of limitations as a défense. The lower 
court dismissed the action. On appéal' to the Suprême Court, that 
court held that the record in Hanna v. Reeves was not sufificient 
to raise the issue of res adjudicata, and with respect to the statute 
of limitations the court held that there was no longer any right of 
action upon the note, for that right had been exercised, and that it 
was not an action upon the judgment. "The entry of the judg- 
ment," said the court, "could not hâve the effect to extend the stat-' 
ute of limitations as to a right of action upon the mortgage, becàuse^ 
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it was not a voluntary act upon the part of the debtors in the nature 
of a contract. The action musi :herefore be considered as one based 
alone upon the mortgage as a written contract upon the debt therein 
described." The court thereupon proceeded to consider whether the 
statute of limitations had run with respect to the mortgage as a con- 
tract upon the debt therein described, and, in this connection, wheth- 
er the mortgage had been extended by payments that would bind 
the respondent, as the grantee of the community interests of the 
mortgagor and his wife. The court found that the payments aggre- 
gating $17,000 were paid by Thompson and the sureties on the su- 
persedeas bond. Another small payment was found to hâve been 
made by the rédemption of a small tract of land from the exécution 
sale. It was determined that thèse payments did not afïect the run- 
ning of the statute as to the respondent, and concluded that the 
action was barred by the statute of limitations. 

It will be observed that in this case the original debt was extin- 
guished by a judgment that was fully satisfîed by payments to the 
plaintifïs and by an exécution sale for the balance due ; that the 
plaintifïs thereupon entered into a second agreement with the orig- 
inal debtors, by which they created a new debt, and under which 
the plaintifïs received the certificate of the sheriff's sale, and subse- 
quently the sherifif's deed as securitv for this new debt. The grantee 
of the mortgagor was not a party to this new debt, although a party 
to the pending suit. Moreover, the plaintifïs entered into the pos- 
session of the property under the sheriff's sale and deed. By thèse 
proceedings the original debt was not revived by the judgment, but, 
on the contrary, the judgment fully discharged and extinguished that 
debt, leaving nothing but the mortgage contract remaining, and 
against this contract the statute of limitations had unquestionably 
run in favor of the respondent when the foreclosure suit was brought. 
The case at bar présents a very différent state of facts. The orig- 
inal debt has never been discharged or extinguished. No exécution 
was ever issued upon any of the judgments obtained in California. 
Those judgments merely served to vitalize the original debt for suc- 
cessive statutory periods dating from the time of the original ac- 
knowledgment or promise, and the supplemental bill of complaint 
filed in the foreclosure proceeding on January 8, 1894, did not state â 
new cause of action, but merely informed the court as to the pro- 
ceedings which had resulted in continuing the debt. There was, 
therefore, no suspension of the mortgage lien, and no time when 
the statute of limitations could commence to run in favor of the ap- 
pellee. 

As to the défense urged that, by reason of the merger of the debt 
cvidenced by the notes in the judgments recovered in CaUfornia, 
the mortgage security was waived or destroyed, as the law of Cali- 
fornia did not permit separate actions upon the note and mortgage* 
simultaneously, it is sufficient to say that such law has no extraterri- 
torial effect, and does not apply to the action to foreclose a mort- 
gage upon land in the state of Washington. Moreover, that défense 
jvas pleaded in the supplemental answer of Sayward, the grantor o 
the api^ellee herein, in the foreclosure suit in the state court. That 
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suit passed tD judgment, and it was there found, as a conclusion of 
law, that: 

"The JuAgmerits in the courts of California were not, and did not operate 
as, an extinguishment, merger, or walver of the security of the mortgage. 
The mortgage remains valld and effectuai as a security for the debts repre- 
sented by the notes. The statute of California regardlng an action for the 
collection of a debt secured by a mortgage does not debar or affiect an action 
on the notes and mortgage brought in the courts of sald terrltory before an 
action on the notes in California, nor does it afCect in any way the plaintifE's 
or the bank's remédiai rlghts in thls state." 

From this judgment an appeal was taken by the défendants in that 
case, the Meigs Lumber & Shipbuilding Company and W. P. Say- 
ward, to the Suprême Court of the state, and on motion of counse- 
for the complainant in that case (the appellant in this case) that ap- 
peal was dismissed, and the judgment became final and binding upon 
the appellee as the grantee ôf Sayward. 

The court below denied to the appellant permission to amend the 
prayer of its complaint, after the filing of the mémorandum of déci- 
sion, by adding an alternative clause praying for a decree of gênerai 
foreclosure. This action of the court is assigned as error. An 
amendment to the prayer was not necessary to obtain the relief 
sought by the appellant, as, though the spécifie relief sought was 
strict foreclosure, the bill also contained a prayer for gênerai relief, 
and under this prayer a decrée for a foreclosure sale is appropriate, 
if the case presented warrants such relief. Sage v. Central R. R. 
Co., 99 U. S. 334, 25 L. Ed. 394. The appellee, under the name of 
Dexter Horton & Co., Bankers, a corporation, holds the légal title 
to the lands described in the appellant's bill of complaint. This title, 
as has been stated, was acquired by the appellee by purchase at a 
judicial sale made June 26, 1896, under a judgment entered in the 
United States Circuit Court for the District of Washington on July 
23, 1894. The lien of this judgment had its origin in an attach- 
ment levied January 8, 1892. In this action the appellee, under the 
name of Dexter Horton & Co., Bankers, was the plaintiff, and W. 
P. Sayward was a défendant. While this action was in progress in 
the United States Circuit Court, the appellant's assignor was prose- 
cuting his action in the state court to foreclose his mortgage lien 
upon the same lands. In that case Dexter Horton & Co., a copart- 
nership, and W. P. Sayward, were défendants. This action resulted 
in a judgment of foreclosure ànd sale on February 17, 1896, and at 
the sale made on August 12, 1896, in pursuance of this judgment, ap- 
pellant's assignor became the purchaser of the lands. In the présent 
action Dexter Horton & Co., Bankers, a corporation, is made a party 
défendant, and it is alleged in the bill of complaint that the corpora- 
tion of Dexter Horton & Co., Bankers, is the successor by assign- 
ment of the former partnership of Dexter Horton and Arthur A. 
Denny, copartners as Dexter Horton & Go., who were made défend- 
ants in the former suit. This allégation of the bill of complaint is de- 
nied by the answer of Dexter Horton & Co., Bankers, and, although 
certain transactions are set forth which it is alleged resulted in the 
judgment obtained by the corporation against Sayward, it is by no 
means clear that the corporation of Dexter Horton & Co., Bank- 
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ers, is not thè successor in interest in thèse proceedings of the 
former firm of Dexter Horton & Ce, partners, and by reason of that 
relation bound by the judgment in the foreclosure suit. But it is 
not necessary to détermine that question. If the appellee, Dexter 
Horton & Co., Bankers, the corporation, is not standing in the shoes 
of Dexter Horton & Co., the copartnership, défendants in the fore- 
closure suit, it is at least standing in the shoes of Sayward, the gran- 
tee of the mortgagor, holding a title subject to the lien of the mort- 
gage, but, by reason of the fact that it was not a party to the fore- 
closure proceedings, an equity remains in the mortgagee to hâve 
the proceedings completed by a second foreclosure. 2 Jones on 
Mortgages, § 1679; Johns v. Wilson, 180 U. Si 440, 450, 21 Sup. Ct, 
445, 45 L. Ed_. 613. 

In California, where the mortgage under considération was exe- 
cuted, and in the state of Washington, where it is being enforced, 
the law is that a mortgage does not convey the légal title for any 
purpose, either before or after condition broken. It is a mère se- 
curity for the payment of money, and passes no estate in the land. 
McMillan v. Richards, 9 Cal. 365, 70 Am. Dec. 655; Johnson v. 
Sherman, 15 Cal. 287, 76 Am. Dec. 481 ; Goodenow v. Ewer, 16 
Cal. 461, 76 Am. Dec. 540; Fogarty v. Sawyer, 17 Cal. 589; Dutton 
V. Warschauer, 21 Cal. 609, 82 Am. Dec. 765 ; Dane v. Daniel, 23 
Wash. 379, 63 Pac. 268. A foreclosure suit under this law results 
only in a légal ascertainment of the amount due on the mortgage, 
and a decree directing the sale of the premises for its satisfaction, 
the surplus, if any, going to subséquent incumbrancers or the owner 
of the premises, and exécution follows for any deficiency. The ap- 
pellee obtained a judgment against the grantee of the mortgagor, 
and has enforced an exécution sale of the mortgaged property under 
the judgment ; and, having become a purchaser at the exécution sale, 
it has acquired the right of rédemption, which may be extinguished 
by a second foreclosure and sale of the premises under the présent 
bill. The bill allèges, among other things, in substance, that the 
interest of the défendant Dexter Horton & Co., Bankers, in the mort- 
gaged property was not, for the reasons therein set forth, bound by 
the foreclosure judgment, but was at ail times subordinate to the 
mortgage lien, and was acquired with notice of its existence; and the 
main, if not the sole, object of the bill, is to foreclose that defendant's 
outstanding equity of rédemption. The bill was so framed as to 
cover that object, and the prayer for gênerai relief embodied in it 
admitted of that relief being granted. The défendant Dexter Horton 
& Co. could not, therefore, hâve been taken by surprise, but had full 
opportunity to make whatever défense it had to the suit. The relief 
to which we think the appellant is equitably entitled, and which is 
hère awarded it, is 'in our opinion not without, but clearly within, 
the scope of the bill upon which the suit rests. 

That part of the decree of the Circuit Court adjudging that the 
appellant had an équitable lien upon the land described in the bill of 
complaint for the sum of $11,015.47, the amount of the advances for 
payment of taxes thereon, with interest to the date of the decree, is 
affirmed. The remainder of the decree is reversed, with instructions 
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to enter a deçreefpr the forèclosure and sale of the lânds described 
in the bill of complajnt, and providing that the appelleeshall hâve 
the right of rédemption as the successor in interest of the mortgagor. 

GILBERT, Circuit Judge (dissenting). : I am unable to concur 
in that portion of the opinion which holds that the trial court erred 
in not ordering, under the prayer for gênerai relief, thàt a new sale 
of the mortgaged premises be had; The rule is well settled that un- 
der the prayer for gênerai relief the court may decree only such relief 
as is conformable; to the case made by the bill. 

In I DanieU's Chancery, 379, the author, referring to the relief 
.that may be decreed under the gênerai prayer, says: 

"Yet such relief must be consistent with the case made by the bill; for 
the court will not sufler a défendant to be. taken by surprise, iand permit a 
plalntlfC to neglect and pass pver the prayer he has made and! take another 
decree, even thoijgh it be accprding to the case made by the bill." 

On page 381 the same author says: 

"In order to entltl'e a plàlhtlfC to a decree under a gênerai prayer différent 
from that specifically prayed, the allégations relied upon must not only be 
such as to afCord a ground for the relief sought, but they must hâve been 
Introduced into the bill for the purpose of establishing a claim for relief, 
not for the purpose of corroborating the plaintiff's right to the spécifie relief 
prayed; otherwise the court would také the défendant by surprise, whlch is 
contrary to thèse princlples." 

. In Jones v. Jones, 3 Atk. iio, the bill was brought to set aside a 
lease for forgery, and by way of inducement it was alleged that there 
were fraudulent circumstances attending its exécution. The com- 
plainant prayed to be relieved , only as to the forgery. Lord Chan- 
cellor Hardwicke remarked that if the bill had been properly framed 
as to both points of relief, and had stated clearly, "first, the forgery, 
and then, if the lease was not forged, yet that it was fraudulent, there, 
though the plaintifï had not prevailed to set aside the deed for forgery, 
he might hâve proceeded on the point , of the fraud." 

In Palk V. Lord Clinton, 12 Vesey, jr., 48, where a bill was filed 
by a mortgagee, praying a sale under a trust to which it appeared 
he was entitled, he was not permitted, under the gênerai prayer, to 
take a decree that the défendant might redeem or be foreclosed, 
although that was the relief which properly belonged to his case. 

In Holt V. Rogers, 8 Pet. 420, 434, 8 L- Ed. 995, where the plaintiff 
had brought a bill for the spécifie performance of a contract for the 
sale of Iand on which he had made a payment, the court denied the 
spécifie performance, and, refçrring to the payment which had been 
made by the plaintifï, said: 

"The bill contains no alternative prayer for the return of £45, If spécifie 
performance should pot be decreed. And ùnder the circumstances we are of 
opinion that it ought not to be decreed under this bill upon the pi^yer for 
gênerai relief, it not being the case specially made by the bill." 

A case in point is Kent v. Lake Superior Land Co., 144 U. S. 75, 
12 Sup. Ct. 650, 36 L. Ed. 352. The complainant, a holder of bonds 
issued under a mortgage, charged a fraudulent cônspiracy among 
the other bondholders, whereby they had fra.udulently obtained pos- 
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session ofthe mortgaged property by the de vice of issuing and selling 
receiver's certificates at a ruinons discount, selling the property on 
foreclosure, and buying it in and paying for it by receiver's cer- 
tificates. The spécifie prayer for relief was that the sale be set aside, 
and that a portion of the mortgaged property be held subject to the 
complainant's lien. It was contended by the complainant that un- 
der the prayer for gênerai relief he was entitled to invoke the aid of 
the court to let him in to share in the benefits of the purchase. The 
court disposed of this contention by saying that such relief would not 
be conformable to the case made by the bill. 

Of similar import are Pennock v. Ela, 41 N. H. 189; Dormer v. 
Fortescue, 3 Atk. 134, 142; Casady v. Woodbury County, 13 lowa, 
113, 120; Hayward v. National Bank, 96 U. S. 611, 614, 24 L. Ed. 
855; Texas v. Hardenberg, 10 Wall. 68, 19 L. Ed. 839; Hobson 
V. McArthur, 16 Pet. 182, 195, 10 L. Ed. 930; English v, Foxall, 
2 Pet. 595, 610,7 L. Ed. 531. 

The case of Sage v. Central Railway Co., 99 U. S. 334, 25 L. Ed. 
394, is not in conflict with the décisions above quoted. In that case 
the mortgage of a railroad company gave to the trustée of the bond- 
holders the option of either strict foreclosure or a sale at public auc- 
tion. The bill prayed for a strict foreclosure, but under the prayer 
fof gênerai rehef the complainants were permitted to obtain a decree 
directing a foreclosure sale. The Suprême Court approved this sub- 
stitution of remédies. But the relief so obtained was clearly in ac- 
cordance with the case made by the bill, for the bill had set forth 
the terms of the mortgage, showing that the complainant was en- 
titled to the relief which was afïorded, and averred affirmatively ail 
the facts upon which that relief was decreed; in other words, it al- 
leged facts showing that the complainant was entitled to elect be- 
tween two remédies. The trustée had in the bill expressed his 
choice, but there was no ground for withholding the alternative re- 
lief when he applied therefor under the prayer for gênerai relief. 

Applying thèse settled principles to the case which is under con- 
sidération, we find that the whole frame and structure of the appel- 
lant's bill is one for strict foreclosure. The opinion of the majority 
of the court find reason for the relief which it is now proposed shall 
be accorded the appellant, in saying that "the bill allèges, among 
other things, in substance, that the interest of the défendant Dexter 
Horton & Co., Bankers, in the mortgaged property, was not, for 
the re.asons therein set forth, bound by the foreclosure judgment." 
It is true that the bill allèges that the equity of rédemption of Dexter 
Horton & Co. has not been barred by the foreclosure decree and 
sale, otherwise the appellant would not be in court. But there is 
nowhere in the bill an allégation or an admission that the rights 
of Dexter Horton & Co. were not adjudicated by the decree, or that 
its title in the land was not sold thereunder. On the other hand, 
the bill sets up the proceedings in the former foreclosure suit, and 
avers that the rights of Dexter Horton & Co. were determined by 
the decree therein, and that as to it the mortgage has been fore- 
closed. It asserts the validity of the decree and the validity of the 
foreclosure sale made thereunder, and it allèges that Dexter Horton 
126 F.— 39 
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& Coi t)r^çîids that said jùdgmerit and sale wçre as ^^t' ineffectuai, 
and. thafait prétends that it holds?ithe légal title to the-'mortgaged 
premises, ; and thàt a new judgment ofi foreclosure and a new sale 
mùst be':had in order tià duly foreclose the mortgage; ail of which, 
the Mil prôceéds to allège, is. contrary -to the facts; and it avers 
that Dexter Horton & Go. is privy to the môrtgagor in respect to 
the decreè, and is batred and estopped thereby. It >âdmits that Dex- 
ter Horton & Co. is entitied- to its day in court, fori the purpose only 
of: hàiring ihë court fix à tinie within which it may'redeem. So far 
from asking the court to set aside thè former sale, or to order a new 
sale, the bill specifically dénies that any such relief is aecessary, and 
it stoutly.asserts thatthe sale is valid, and that the appellant has 
thereby tacquired the légal title tb the mortgaged premises. This 
was thé case which the corporation appellee was called upon to meet, 
and to which it was required to franie its défense. It has had no 
opportunity to answer, or to show cause why the relief whicH is now 
sought to be obfainéd'under the prayer for gênerai relief should net 
jae grànted. It has never been advised by the bill that the appellant 
is entitied to such relief, or that it would apply therefor. It is con- 
ceivable that the défense of Dexter Horton & Co. to a suit to bar its 
alleged equity of rédemption, on- the theory that the mortgage has 
already been foreclosed as to ail parties in interest, may be very dif- 
ferentfrom its défense to a new suit of foreclosure brought on the 
theory that the appellant took nothing by the former sale, and must 
resort to a miew foreclosure in order to bring into the suit the party 
who held the légal title to the mortgaged property. I submit that, 
before such relief can be afforded in the présent suit, at least the 
spécifie prayer for relief must be amended, and the corporation ap-* 
pellee must be aflforded an opportunity to meet the case so made. 
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lo AppbaI—Revie'w— Evidence to Support Verdict. 

It Is not permlsslblë for a Jury to b&se an inferénce of fact upon 
another fact which Is only established by presumption. Whenever cir- 
cumstantlai évidence; la relied on to ptove a fact, the circumstances must 
be provéd and not themselves preeumed. 

9. Samb. 

A Jury Is bound to exercise Its Judgment In accôrdalice wlth correct 
and common modes of réasohlng. It cannot adopt an ihference from a 
few bf thé proven facts, when that inferénce Is absolutely Inconsistent 
wlth and Is repelled by other equally well-proven facts. 

1 Same-^ÎIvidbncb Considered;' 

Evidence eonsldered, and heU not to sustaln a verdict holding a steam- 
ship coinpany liable for nondellve^r of ^Oods descrlbed In the bllls of 
lading, which tvere Issned by an agent vp'ithout authorlty when the goods 
•were In vearehouse, ' where the burden rested on the plainflfC to show 
that such goods were actually recelved on board the vessel. 

Aldrlcb, District Judge, dissentlng. 



CUNAED 8. 8. CO, V. KELLEY. 611 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 
See 120 Fed. 536. 

George Putnam (Putnam & Putnam, on the brief), for plaintifï in 
error. 

Sherman T. Whipple (Whipple, Sears & Ogden, on the brief), for 
défendants in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. The question before us îs whether, up- 
on the évidence, the jury reasonably could hâve found that 53 baies 
of goatskins, with the plaintiiïs' marks and numbers upon them, were 
received on board the steamer Tarifa, of the Cunard Line, at Naples. 
The previous décision of this court relating to this c?se is reported 
in 115 Fed. 678, 53 C. C. A. 310. 

The following facts are undisputed : One hundred and one baies or 
packages were taken aboard the steamer Tarifa from a lighter at 
Naples. Fifty-three were consigned to the plaintiffs at Boston, 48 
to Salvini at New York. At New York 48 uncovered baies, corre- 
sponding exactly in number, marks, and contents to Salvini's invoice 
and bills of lading, were delivered to Salvini. Thèse baies were 
marked "R. B.," and were serially numbered. At Boston 53 covered 
baies 'vere tendered to the plaintiffs. Thèse baies were marked with 
ink jr paint on the covers "A. G. C," in a triangle, and were serially 
numbered. They contained sheepskins which had not been bought 
either by Salvini or Garsin, the plaintiff's agent. 

It is aiso clear beyond a reasonable doubt that thèse 53 baies of 
sheepskins had been fraudulently substituted for 53 baies of goat- 
skins which should hâve been in the lot of lOi baies delivered on 
board the Tarifa by the lighter. It is also clear that this substitution 
of goods had been made before the dehvery of the loi baies to the 
ship. 

For the Cunard Company, it was contended that the 53 baies ten- 
dered the plaintiffs at Boston were the same baies that came over 
the ship's side at Naples, and that they bore the same marks as when 
they came over the side. If this was the fact, the verdict should 
hâve been for the défendant, the Cunard Company. By the verdict 
for the plaintiffs, the jury must hâve found as a fact that the baies 
tendered at Boston were not the same 53 baies that were received 
on the ship at Naples, but that 53 uncovered baies of goatskins, marked 
with the same marks and numbers as the fraudulent baies, were taken 
aboard the Tarifa from the Hghter. This necessarily involved a find- 
ing that the fraudulent substitution of goods was made on the ship 
after the loi baies had been placed in the hold. If such a substitu- 
tion was made, it involved the disposition of 53 baies of genuine goods 
so that they should not go to the plaintiffs, and the procurement of 
53 sham baies to be delivered to the plaintiffs. The entire material 
for the substitution must be found in the loi baies which were on 
the lighter, and were taken aboard the Tarifa at Naples. 
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« The; suggestion has been raade thatthere is à possibility that the 
fraudulent goods were not contained in the lot of lOi baies; but 
this suggestion is entirely Imaginative, and is so opposed to ail the 
évidence that it need not be seriously considered. The authors of 
the fraud are proveh beyond a reasonable doubt to hâve been the 
Petricçione, ,and their transactions with the Punto Franco or ware- 
house are matters of record. 

The entire number of baies deposited by the Petricçione at the 
Punto Franco was Ii6. Ohe hundred and one went aboard the ship, 
and 15 were withdrawm, and not shipped. If, as the défendants in 
error claim, 53 of the lOi baies that went aboard the ship were un- 
covered baies of goatskins, it must follow necessarily that the sheep- 
skins went aboard as 48 covered baies marked with Salvini's marks 
and numbers. It also must follow that in the hold of the ship the 
marks were taken oflf from 53 baies of goatskins, that the 53 baies 
were reduced in number to '48, and that thèse 48 baies were then 
marked with Salvini's marks. This, however, would hâve been but 
one-half of the process of substitution, for it would hâve been neces- 
sary also to increase 48 baies to 53, to remove the marks, and to 
substitute and add new marks. To do full justice to the explanation 
of the défendants in error, we quote from their brief : 

"The Otinard Company therefore admlts that on thirty-eight baies the 
marks merely were removed and the Salvini marks substltùted in their place. 
Suppose, therefore, that thirty-eight baies whlch ultlmatély went to Garsin 
were put on board addressed to Salvini, while thirty-eight of the baies, whlch, 
when they weré réceived on board, had Salvini's marks on them, ultimately 
went to Garsin, how could this bave been accomplished? The baies whlch 
were recelvèd by the plaintiffs were marked with ink on the baies. Suppose 
that those markings had been concealed by markings stltched over Garsin's 
marks, having Salvipl's marks on them. AU that it would bave been neces- 
sary to do wôùld hâve been to tear off the pièce of cloth with Salvini's marks 
on it, and you hâve a baie left with Garsin's marks on it. This opération 
could hâve been done as the baies were stowed, and it could hâve been done 
in a few minutes. As to Garôin's baies, which were marked on the cloth 
attached to the baies, It would bave been very simple to hâve had lying 
iDeneath the clbth with iGfarsln's marks another cloth with Salvini's marks, 
and to hâve removed the upper cloth; or Garsin's marks might bave been 
removed entirely, and new pièces put In their place. This ail could bave been 
done in a few minutes. 

"Regarding the remainlng fifteen baies of Garsin and Salvini's other ten, 
it might well hâve, béen that Ùve extra large bundles mlght hâve been put 
on board, eaeh containlng two bundles, and the covers rlpped off, leaving ten 
bundles with Garsin's marks on them beneath, a work of but few minutes, 
while ten of Garsin's baies mlght bave been tled together In pairs and ac- 
cepted by Salvini In New York. There would then reniain five bundles of 
Salvini's skifls and five baies of Garsin's upon which the marks would hâve 
to be changed in the same manner as with the thirty-eight." 

Even should we concède to the jury the right to so free a use of the 
imagination, it is yet requisite that the occurrences imagined should 
be consistent with facts which are undisputed. The theory of a fraud- 
ulent substitution on the, ship entirely fails to account for the fact 
that of the goods bought by Garsin, the plaintiffs' agent, 15 heavy 
baies had disappeared altogether, and vyrere not found on the ship, 
or in the lot of 48 baies delivered to Salvini at New York. It also 
fails to account for the présence in the lot delivered to Salvini of 10 
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baies more of a certain description of goatskins than had been bought 
by Garsin. 

The theory of a substitution on board the ship breaks down en- 
tirely when an attempt is made to reconcile it with the proven facts 
in the case. The absence of 15 of the plaintififs' baies shows conclu- 
sively that the original lot of 53 baies of goatskins belonging to the 
plaintifïs was broken up before the delivery of the loi baies to the 
lighter, and shows that the authors of the scheme of fraud did not 
plan to put the plaintifïs' goods aboard the ship in their original 
condition. The scheme was to defraud the plaintifïs. As it was in- 
tended that Salvini should hâve delivered to him the goods he had 
bought, the perpetrators of the fraud could hâve had no reason to 
ship Salvini's goods under the plaintifïs' marks, except in furtherance 
of the scheme to cheat the plaintifïs out of their goods by substitut- 
ing sheepskins. 

It is an unquestionable fact that this substitution of the goods was 
made before the loi baies were placed on the lighter. What reason- 
able motive could hâve existed for marking baies destined for Sal- 
vini with the plaintifïs' marks, and the baies destined for the plain- 
tifïs with Salvini's marks, if it were intended, after the ^oods were put 
in the hold of the ship, immediately to shift thèse m&rks? The au- 
thors of the fraud had already encountered such risk of discovery as 
might arise from the substitution of goods, since in the lot of loi 
baies, ail of which should hâve been goatskins, there was unquestion- 
ably a large number of covered baies of sheepskins. Considérable 
argument has been devoted to the difïerence in appearance between 
the uncovered baies of goatskins and the covered baies of sheep- 
skins, but this afïords no reasonable explanation why the fraudu- 
lent baies destined to be sent ultimately to the plaintifïs should not 
hâve been marked when put aboard the ship in the manner that they 
were marked at the time of the tender of the goods at Boston. 

Two views were presented for the judgment of reasonable men: 
First. That 53 covered baies taken from the hold of the ship at Bos- 
ton, marked with ink on the wrappers, serially numbered, and corre- 
sponding in marks and numbers to the bills of lading and invoices, 
were in the same condition as when put aboard the Tarifa. The 
Cunard Company's case rests principally upon the baies themselves ; 
the évidence that they were taken from Hghters, that they were 
swung from the Hghters into the hold, and upon the gross improba- 
bility that the varions acts necessary to the substitution were per- 
formed in the hold of the ship, as well as upon the absence of any 
reasonable motive for making such a substitution on the ship. Sec- 
ond. The plaintifïs' contention that on the ship thèse baies had been 
fraudulently substituted for 53 uncovered baies of goatskins. To 
this view was opposed the évidence that the authors of the fraudulent 
trick were the Petriccione, to whom was intrusted the duty of putting 
the goods aboard the ship, and who had full opportunity to make a 
substitution of goods and marks at Naples ; the extrême improbability 
that a rational mind would hâve devised a scheme of substitution so 
diiîficult of accomplishment in the hold of a ship, so liable to defeat, 
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and sp motiveless; and the further improbability that such a scheme, 
if devised, could hâve been accomplishéd in the hold of the ship. 

The intention of the Petriccione to send the 53 baies of sheepskins 
for 53 baies of goatskins is apparent from the fact that 53 baies of 
sheepskins were carried to the Punto Franco. There was no scrap 
of testiraony to support the plaintifïs' theory of a substitution of goods 
on the ship, unless it be found in évidence that the genuine goods, 
properly marked, were actually put aboard the ship. While it is pos- 
sible that direct évidence of an eyewitness, who testified that he saw 
the genuine goods go aboard the ship, properly marked, might be ac- 
cepted, even in the face of grave doubts as to the possibility of a 
substitution, yet no jury, in the absence of such testimony, would be 
entitled to draw inferences from ambiguous or doubtful circumstances, 
when such inferences are opposed by many undisputed facts and by 
ail the probabilities in the case. 

The iudgment of a jury must be based upon the évidence in the 
case. While they may draw legitimate inferences, they may not 
wander ïntq the field of imagination of remote possibilities. We 
recognize fully the rule that, wherever the évidence is such that rea- 
sonable menrnay fairly differ as. to déductions to be drawn from 
the évidence, t^e détermination of facts rests with the jury ; and we 
address ourselves directly to the question whether, upon the évi- 
dence in this case, reasonable men may fairly difif er as to the déduc- 
tions to be drawn. 

The plaintifïs, in proving delivery of the goods to the ship, could 
not rely upon the bills of lading as évidence of delivery. The jury 
was instructjed that the Cunard Steamship Company did not take 
possession of the goods at the Punto Franco or warehouse where 
the goods were deposited when the bills of lading were given. It 
followed that the bills of lading were issued before actual delivery 
to the carrier, and that the plaintifïs must prove delivery by other 
évidence. 

By stipulation of courisel it was agreed "that the testimony of 
witnesses used in the proceedings in the Italian courts against Gio- 
vanni and Giosue Petriccione, at the instance of A. Garsin & Co., 
whether in the form of affidavits or of oral testimony repoi-ted in the 
officiai report of the hearing before the civil and pénal tribunal of 
Naples, together with the printed copies of exhibits used in said pro- 
ceedings, 'annexed to the argument of F. Manfredi and A. De Rensis 
on behalf of said Garsin in the Court of Appeals at Naples, may be 
used with the same eflfect, and subject to the same objections as to 
competency and relevancy, as if given in the dépositions taken upon 
a dedimus potestatem issued out of this court, but no objections to 
form shall be open." 

In pursuarice of this stipulation, plaintifïs read from the Italian 
record certain testimony of one Rondino and of Francesco Paolillo. 
This testimony cornes beforç us in pubstantially the same form in 
which it came before the jury, and must be estimated according to 
the import of the language used, and is not afïected by such circum- 
stances as the appearance of the witnesse;s on the stand, their manner 
of testifying, and so forth. The exact issues in the Italian proceed- 
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ings are not defined, and ît does not appear that the testimony of 
thèse witnesses was directed specifically to the same issues which 
were before the jury. It appears, however, from certain portions 
of the Italian record, that a question involved in those proceedings 
related to another fraudulent substitution of goods which were to be 
sent by the steamship Scindia, when the substitution was not made 
in the Punto Franco, but by an exchange of lighters, a lighter loaded 
with sham goods outside the Punto Franco being substituted for a 
Hghter laden with genuine goods. 

The plaintifïs rely principally upon the following extract from the 
testimony of Rondino, who saw Garsin's goods at the Punto Franco, 
and made two bills of lading for 38 and 15 baies respectively : 

"Ail thls is perfectly true, and I could verify that on the day when the 
one hundred and one baies were shipped — fifty-three belonging to Mr. Garsin, 
forty-eight to Slgnor Salvini — I was présent at the shipment, and made sure 
that thèse were really the goods deposited in the Punto Franco. I remember 
that one lot of this cargo was directed to New York, another to Boston; but 
I cannot tell If they were both 'amtoogllate' [covered], or only one of those 
lots." 

On being asked to try and remember this circumstance, he replied, 
"remembering better," that one of thèse lots was "ammogHate." 

This testimony, read as it stands, is of no value upon the question 
whether the covered baies or the uncovered baies were marked with 
the plaintifïs' marks. The witness' attention was not directed to the 
vital question in this case. The burden was upon the plaintiffs to 
prove their case, and the jury was not entitled to assume that this 
évidence related to the particular marking of the lot of 53 baies, or 
to the question whether the 53 baies were covered or uncovered. 

The jury were instructed that the Cunard Steamship Company did 
not take possession of thèse goods on the Punto Franco; that it was 
not responsible for thèse goods while on the wharf, and was not re- 
sponsible for them until they came over the side of the ship. There 
was no évidence in the case which showed that Rondino, when watch- 
ing over or while présent at the shipment of goods which were not 
then in the custody of the Cunard Company, was engaged in the per- 
formance of any duty. The suggestion in the brief of the défendant 
in error that Rondino was "under at least a moral duty" is insufh- 
cient. To infer, therefore, that Rondino must hâve been vigilant 
with référence to this shipment of goods, which were not then in pos- 
session of the Cunard Company, and then to interpret his testimony 
that he "made sure that the goods which went aboard the ship were 
really the goods deposited in the Punto Franco," to include "the fact 
that they went aboard the ship properly marked, and that they were 
goatskins or kidskins, because otherwise — presumably as his duty re- 
quired — he would hâve observed the différence in the packing and 
covering and the falsification of the marks, and would at once hâve 
informed the master of the ship in référence thereto," is to base a 
presumption that Rondino must hâve seen the marks upon another 
presumption that his duty required him to do so. 

In United States v. Ross, 92 U. S. 281, 283, 23 L,. Ed. 707, it was 
said of a similar mode of reasoning : 
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"They are inferences from inferenees; presiinïptions resting on the basls 
of another presumption. Such à mode of arriving at a conclusion of fact Is 
generally, if net universàlly, Inadmissible. No infereiiee of fact or of law ia 
reliable drawn from promises whlch are uncertain. Whenever circumstantial 
évidence Is reliéd upon.to proTe' a fact, the clrcumstances must be proved, 
and not themselves presumed. * '^' * Tbe law requires an open, visible 
connection between the principal and evidentiary facts and the déductions 
from thein;'and does not permit a décision to be màde on remote inferences. 
Best on Évidence, 95. A presumptibn which the jury is to make is not a 
circùmstanee lu proof; and It Is not, therefore, a legitimate foundation for a 
presumption." 

See, also, U. S. v. Pugh, 99 U. S. 265, 25 L. Ed. 322. 
In Manning v. Insurance Co., îoo U. S. 693, 697, 25 L. Ed. 761, 
it was said: 

"We do npt question that a jury may be allowed to présume the existence 
of a fact in spme cases from t|ie existence of other facts which hâve been 
proved. But the presumed fact must hâve an immédiate connection with or 
relation to the establlshed fact from whlch it Is Inferred. If it has not, it is 
regarded as toc remote. The only presumptions of fact which the law recog- 
nizes are Immédiate Inferences from facts proved." 

See, also, Xenia Bank v. Stewart, 114 U. S. 224, 231, 5 Sup. Ct. 
845, 29 L. Ed. loi. 

Furthermore, if Rondino's testimony be interpreted to mean that 
loi baies of goatskins went aboard the ship, he was undoubtedly 
mistaken in one of the lots for which he gave bills of lading; and 
his testimony is inconsistent with the theory that the baies of sheep- 
skins could not pass as goatskins. 

The plaintifïs also ofifered extracts from the testimony of Francisco 
Paolillo (given in proceedings against the Petriccione), who testified 
to the effect that of the lot of ici baies 48 were covered. Luigi 
Paolillo, another witness at the same hearing, testified that 53 baies 
were covered. There are no circumstances from which the jury 
could hâve adopted the extract from Francisco's testimony rather 
than the extract from Luigi's testimony to prove the number of cov- 
ered baies which went aboard the ship. It does not appear that the 
question whether the 53 baies or the 48 baies were covered was a 
material fact to which the testimony of thèse witnesses was directed. 
On the other hand, it does appear that a material fact was that ici 
baies, a portion of which were covered and a portion of which were 
uncovered, were taken from the Punto Franco and put aboard the 
Tarifa. It thus appeared that the présent scheme of fraud was not 
accomplished in the same manner as a previous substitution of goods, 
which was efïected by the substitution of a lighter loaded outside the 
Punto Franco with fraudulent goods for a lighter which left the Punto 
Franco with genuine goods. 

The plaintiffs base an elaborate argument upon the ship's books, 
but thèse entries were entirely indefinite and ambiguous upon the 
question of which lot was made up of uncovered baies and which of 
covered baies. We regard the plaintififs' argument based upon a 
distinction between the words "bundles" and "baies" as entirely falla- 
cious. The tally book A and the :mate's receipt book both contain 
a record of the receipt of 53 baies of goatskins, but thèse entries were 
taken from the shipping orders, and represent and purport to repre- 
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sent only what the shipper declared the goods to be. The fact that 
the goods were described by the fraudulent shipper as goatskins, 
and were so recorded by the ship's officers, proves simply that the 
goods received purported to be goatskins. 

The plaintiffs argue that this entry must be a true description of the 
contents of the baies, because Naples' goatskins are ordinarily packed 
in uncovered bundles. We are not impressed with the force or logic 
of an argument that, because Naples goatskins are ordinarily packed 
in open bundles, the .ship's officers would not hâve received as goat- 
skins covered bundles described by the shipper as goatskins and put 
aboard by the shipper's agent as goatskins. There was proof that 
goatskins other than Naples goatskins were frequently packed in 
covered baies. If we concède that this was a legitimate argument to 
address to the jury, we must still consider whether such an argu- 
ment was sufficient to warrant a jury, as reasonable men, in adopt- 
ing the plaintiffs' inference, when the adoption of that inference in- 
volved the adoption of the highly improbable theory of a substitu- 
tion of goods on the ship, and when the adoption of the simpler 
inference that the goods were received and entered for what they 
purported to be would hâve avoided entirely the improbabilities of the 
theory of a substitution on the ship. There was certainly no reason 
for the ship's officers to believe that goatskins could not be contained 
in covered baies. But the plaintiffs' argument is further unsound be- 
cause it is not based upon the whole entry, but only upon a part of 
it. It ignores that part of the entry which describes the size of the 
packages. 

While thèse entries on the ship's books hâve no tendency to show 
that the 48 baies were covered baies, they do prove the dimensions 
of the 48 baies and of the 53 baies, and establish the fact that the 48 
baies were the larger bundles or baies, corresponding to the size 
of the baies of goatskins delivered at New York. There is no doubt 
that the baies delivered at New York were larger than the baies 
tendered at Boston. It is therefore proved that the baies marked 
with Salvini's marks were the larger baies, both at the time of their 
receipt over the rail of the ship and upon their delivery at New York, 
and this fact disposes completely of the theory of a substitution on 
the ship. The plaintififs offer no explanation whatever of this por- 
tion of the entries upon the ship's books, which is entirely inconsistent 
with the plaintifï's case, and definitely supports the défense. 

We hâve no occasion to consider the cases cited upon the plain- 
tiffs' brief. They are absolutely dissimilar in circumstances, and hâve 
no relevancy to the question of the reasonableness of the jury's find- 
ing upon the présent évidence. The whole case of the plaintiffs, upon 
whom the burden of proof rested to show that the goods were put 
aboard the ship, is based upon conjecture and strained inference. A 
jury is bound to exercise its judgment in accordance with correct and 
common modes of reasoning. It cannot adopt an inference from a 
few of the proven facts, when that inference is absolutely inconsistent 
with, and is repelled by, other equally well proven facts. 

The présent record clearly discloses that the jury's verdict . was 
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based ùpori remote inferences of the mbst highiy conjectural charac- 
...ter. •;. ; ;,i 'r. .■ ■'.■'■:,. 

Thé plaintiff in errorcis entitled to require that the verdict of the 
jury shall be "defensible in point of sensé." ' See Tliayer's Preliminary 
Treatise. on Evidence at the Common Law, pp. 208-210. In our 
opinionjlithe careful bri*f of counsel for the plaintiiif in errer has 
demonstrated beyond a doubt the unreasonableness of the jury's find- 
ing. 

We are of opinion that the court erred in denying the fifth and 
twelfth requests for ruiings, which were as follows : 

"(5) There Is no évidence from whlch the jury -would be justifled in finding 
tliat the goods described In the plaintiff 's bills of ladlng were delivered to the 
défendants on the steamship Tarifa as and for the goods of plaintiff or of 
Garsin." 

"(12) Thçre is no évidence from vrhich the jury would be wafranted in 
finding that the flfty-three bàlès of goatskins bearing Garsin's maries and 
numbers, deposited by Petrlccione on the Punto Franco, in the name of his 
agent, RicGiardl, and whleli, by agreement with Garsin, Petriccione was to 
dellver on board defendant's steamer at his own expense, ever came into the 
possession and control of défendants for carriage as and for the baies of 
Garsin so as to make défendant llable for thelr loss." 

The judgment of the Circuit Court is reversed, the verdict is set 
aside, and the case is remanded to that court for furtlier proceedings 
not inconsistent with this opinion, and the plaintifif in error recovers 
its costs of appeal. 

ALDRICH, District Judge (dissenting). At the arguments I had 
a strong impression that the question as to wheré substitution of the 
sheepskins for the goatskins took place was, under the peculiar cir- 
cum stances" disciosed by the èvideiice, a question of fatt for the jury, 
and that such question was properly submitted. 

I stiil hold to that view. It will probâbly not be useful for me to 
elaborate my View in this respect, and I am content, without under- 
taking to state ail the évidence, to leave the case upon the reasoning 
of the court bélow, with the single suggestion that, in my opinion, 
the testinioHy of Rondino, who saw the baies of goods at the Punto 
Franco, and who saw them as they were passed to the Tarifa, and 
made sure that they were thë goods deposited in the Punto Franco; 
the testimbny of Edward Hunt, who was an ofïicer of the Tarifa, 
who says he t'ook particulàrs of the goods from the shipping orders, 
and that he tallied the goods from such particulàrs during the load- 
ing; and the testimony bf Robert Gorlett, who was also an officer of 
the Tarifa, and who described the process of tallying as the goods 
passed from the Punto Pràhco to the vessel— was évidence from 
which the jury might properly find that the substitution did not take 
place before the goods Were passed from the Punto Franco to the 
Tarifa. It ïMust be borne -in itiind that a baie of sheepskins in size 
and gênerai appéai-ance Wâs quite différent from that of a baie of 
goatskins as they were prepâred fof shipment at Naples, and that 
thèse men, who were experienced> and had knowledge about such 
matters, were describing the process of passing the baleS under their 
eye and under shipping orders and tallying précautions, which in- 
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volved an observation of the labels and tags as well as the baies 
themselves — a process which covered the period between the récep- 
tion at the Punto Franco and the time when they were received on 
board the Tarifa. 

In my opinion, the question submitted was peculiarly a question of 
fact for the jury, and one which cannot be decided one way or the 
other as a question of law. 



FLETOHER v. BUET. 

(Circuit Court of Appeals, Sixth Circuit. December 18, 1903.) 

No. 1,175. 

1. Removal of Causes— Procedukb aftkr Removal— Rfforming Pleadings. 

Where an action brought in a state court under a Code which abolishes 
forms of action is removed into a fédéral court, where différent modes 
of procédure obtain in cases at law and in equity, it becomes necessary 
to détermine tbe nature of the case, and to assign It to the law or equity 
side of the court accordingly, and to reframe the pleadings if necessary. 

2. Parties— JoiNDER of Causes of Action— Fédéral Courts. 

A bondholder of an insolvent railroad company whose property has 
been sold in foreclosure proceedings, suing on behalf of himself and other 
bondholders, stockholders, and gênerai creditors, cannot maintain an 
action at law in a fédéral court to recover a judgment for damages 
against a former receiver for alleged fraudulent acts in depreciatlng the 
value of the property prier to the sale, and the rule is not changed by the 
fact that the action was instituted in a state court under a Code which 
abolishes ail forms of action, and adopts the equity rule as to parties and 
the joinder of causes of action. 
8. RbmovaI) op Causes— Election of Plaiktifp as to Form of Action. 

On the removal of a cause Instituted as one at law to recover a judg- 
ment for damages, but which is not maintainable as such in the fédéral 
court, where a demurrer on that ground was rightly sustained, and the 
plaintifC declined to amend his pleading to bring the case into the equity 
side of the court, but sued out a writ of error, he is bound by his élection, 
and the judgment dismissing bis action will be affirmed. , 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

The plaintifC in error, Austln B. Fletcher, brought thls suit by pétition in 
the court of common pleas of Lucas county, Ohio, for the benefit of himself 
and the gênerai creditors and stockholders of the Toledo, Ann Arbor & Nortli 
Michigan Railway Company, and of ail the bondholders of said company who 
did not partlcipate in a certain reorganization scheme of said company, men- 
tioned in said pétition, against Wellington E. Burt, who had been receiver 
in a Consolidated cause composed of suits which had been brought for fore- 
closure of mortgages and by creditors of the railway company in the Circuit 
Court of the United States for the Northern District of Ohio. The plaintiff 
alleged that at the time of the alleged fraudulent acts of the défendant of 
which he complained he was the owner of two bonds, for $1,000 each, which 
were assumed by the railway company upon a consolidation of railroad com- 
panles, whereby the said railway company had been constituted, and also of 
sixteen other bonds, of $1,000 each, issued by the railway company after the 
consolidation. 

The gravamen of the pétition was, in substance, without going more 
minutely Into partlculars, that the défendant, whlle he was receiver, fore- 
seeing that the railroad of the company would be sold under the decree of the 
court in said cause, and in contemplation of a scheme of reorganization by 
those who were interested in said company, himself among them, to be formed 
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for the purpose of taking over by purchase at the sale the mortgaged assets 
of the Company; wndertook to and dld depreciate the value of those assets by 
representing to the public, and éspeclally to Intending purçhasers, that they 
were worth but llttle, that the railroad consisted of "a cqùple of streaks of 
rust runnlng across Michlgan, and ai part of it under water," and making 
other like représentations In regard to the condition and raine of the property, 
ail which had the efCect to dissuade- jurchasers from bidding at the sale, 
whereby the property, whichi was worth and ought to hâve brought $10,- 
000,000, was bid In by those engagea in the scheme of reorganization for the 
sum of $2,627,000, ail of which was absorbed by the preferred credltors, the 
gênerai credltors and stockholders receiving nothing, and that the sale was 
confirmed. It was also alleged In the pétition that the défendant, while he 
was reeeiver, purchased some of the bonds of the company, which went to his 
crédit In the reorganization, wheireàs they should bave been treated as held 
In trust by him for the company. And It was f urther alleged that while act- 
ing as reeeiver the défendant, without the knowledge of the court, appro- 
priated bis receipts to the permanêiiti Improvement of the property, among 
other things to the construction of 12 miles of new railroad, the cost of which 
was reported to the court as operating expenses. Ail thèse improvements it is 
Charged were concealed from the publie and intending purçhasers, but went 
Into the sale to the beneflt of the défendant and his associâtes. Further, the 
pétition charged that the défendant, while reeeiver, systematlcally managed 
the road in a way and for the purpose of rulnlng Its réputation and impalring 
Its selling Value. The plalntlff states that he and those whom he represents 
were entirely Ignorant of the fraudulent afets complalned of untll three years 
and threè months before the fillng of ' the pétition. He allèges that he and 
they were damnifled to the extent of $5,000,000, and demanda judgment for 
that sum. 

The défendant appeared and removed the cause into the Circuit Court of 
the United States upon a pétition showlng diverse citizenship of the parties. 
Thereupôn the défendant filed a demurrer to the pétition showing the fol- 
lowing grbunds: "First, the plaintiff bas no légal capacity to maintain this 
action; second, that there Is a defect of parties plaintiff; third, that several 
causes of action are Improperly joined; fourth, that the matters and things set 
forth In thé pétition are of purely équitable cognizance, and ho action àt law 
wlU lie thereon against the défendant; flfth; that the pétition does net state 
facts suflacient to constltute a cause of action against this défendant." 

The court on the hearing sustàined thé demurrer, and entered the f oUowing 
order: "And : thereupôn, the plaintiff not asking to plead further, it is con- 
sidered and ordered by the court that said pétition be, and the same is hereby, 
dismissed, and the défendant go hence without day; and It Is further ordered 
that said plalntlff, Austin B. Fletcher, pay ail the costs in this case, taxed at 

$ ^ — , for T#hlch exécution 18 awarded." The plaintiff thereupôn sued out 

a writ of error to this court. 

Charles Si Ashley and Harvey Scribner, for plaintiff in error. 
Alexander L. Smith, for défendant in error. 

Before LURTON, SEVERENS, and RICHARPS, Circuit Judges. 

SEVERENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

The pétition iri this casé, althotigh'cpnforming to thp régulations 
of the Code pf Ohio respècting pleadings, is in thç similitude of the 
common-I^w déclaration in an action of trespass on the case, and 
demandsa judgtnent for damages alleged to havè been sùstained by 
the plaintifiE and those whdm'he clàims to represènt iri conséquence 
of the wrqngful açts of the défendant set out in the pétition. 

The joirider of the causes of action which the plaintiff daims for 
himself and those he represents is supposed to be âilthorized by sec- 
tion 5008 ôf the Reyisea Statutes of Ohio, which reads as foUows: 
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"When the question is one of a common or gênerai interest of many persons, 
or when the parties are very numerous, and it Is impracticable to bring them 
ail before the court, one or more may sue or défend for the benefit of ail." 

It is contended that this provision extends to ail civil actions, 
whether brought to enforce an équitable or a légal right, and the 
case of Platt v. Colvin, 50 Ohio St. 703, 36 N. E. 735, is cited by coun- 
sel for the plaintiflf in support of that contention. For the défend- 
ant it is contended that the opération of this statutory provision is 
limited to thbse cases where by the rules and practice of the court 
of chancery such représentation of parties not otherwise before the 
court was permissible, and référence is made to other décisions of 
the Suprême Court of Ohio, which are thought to support that view. 
Trustées, etc., v. Thoman, 51 Ohio St. 285, 37 N. E. 523 ; Quinlan 
v. Myers, 29 Ohio St. 500, 508. 

In view of the fact that notwithstanding ail distinctions in matters 
of form in pleading are obliterated by the Code, and ail causes of 
action, whether légal or équitable in their nature, are presented in a 
common form of statement, the necessity for making the distinction 
arises in determining the mode of trial ; for causes of action of a légal 
nature are in Ohio tried by a jury, while causes resting upon the prin- 
ciples of equity are tried by the court. But the verdict of a jury 
upon such a pétition as this, for instance, would be wholly inadé- 
quate to accomplish the ultimate purpose or to settle the variety 
of issues that might arise within the boundaries of the case. But it 
is said that it might bring the fund into court, and then the court 
might distribute it to those entitled. But in a court of equity both 
thèse results are attained in a single suit. From the elasticity of its 
procédure it could in the same procédure détermine ail incidental is- 
sues, and thus avoid a multiplicity of suits. But we shall not under- 
take to décide whether or not the statute referred to authorizes such 
a method of proceeding as this, which is an action to recover a judg- 
ment for damages merely, to be ascertained upon the principles of the 
common law ; for if it were conceded that under this provision of the 
Code of Ohio, construed as the plaintifif daims it should be, the suit 
might go on in the courts of the stàte, yet the provision would be of 
no force or efïect after it was removed into the fédéral court. When 
the cause was brought there it came into a forum where différent 
modes of procédure obtain in cases at law and in equity, and it be- 
came necessary to détermine the nature of the case, and assign it 
to the law or to the equity side of the court accordingly, and to re- 
frame the pleadings if necessary. It is impossible for a state statute 
to prescribe a practice which will require the fédéral courts to ignore 
the distinction between law and equity — a distinction as old as are 
the courts themselves. The latter courts must deal with the case in 
récognition of this distinction. They cannot, sitting as courts of 
equity, try an action at law, nor, sitting as courts of law, proceed by 
the methods of equity or administer équitable remédies. The cases 
upon this subject are so numerous as hardly to justify citation, but 
we refer to a few: Thompson v. Railroad Co., 6 Wall. 134, 18 L. 
Ed. 765; Hurt V. Hollingsworth, 100 U. S. 100, 25 L. Ed. 569; Mc- 
Connell v. Assur, Soc, 16 C. C. A. 172, 69 Fed. 113; Goodyear Shoe 
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Mfg. Go, V. Daticel, 56 C. C. A. 300, 119 Fed. 692. But thé plaintiff 
frona the beginning bas. insisted upon his right to a légal reiriedy and 
a triai by jury. He déftiànded a judgmenl for damages. In the Cir- 
cuit Court the case wds docketed as a law case. After the removal, 
the plaintiff took no action to bring.his case into the equity side of 
the court'; but, althoughbne of the grounds of the demurrer was that 
the case was one of équitable cognizance and the plaintiff was given 
the right to plead further, he elected to stand by his pleading as one 
at law, and brought the case hère on writ of error, whereon this court 
can deal only with questions of law, prédominant among which is the 
one whether in, a fédéral court of law the plaintiff can maintain a suit 
so constituted at ail, conceding the facts to be as alleged. He had 
the teçhnical right to pursue this course, and obtain the judgment of 
the court upon his own theory. In a former case (McConnell v. 
Provident Life Assurariàe Society, supra), brought to this court by 
appeal from a decree in a suit begun in a state court to recover the 
amount claimed to be due on a policy of insurance where the court 
below had tried the case oh the equity side pursuant to a method pre- 
scribed iby a statute of Tennessee, under a misapprehension of the 
court ahd counsel, we reversed the decree, and remarided the case, 
with directions to permit the plaintiff to reframe his pleadings and 
resort to the law sîde of the court. But in that case no question had 
been raised in the court below upon the question hère involved. The 
plaintiff had made no distinct élection, and the statute of limitations 
would hâve barred a writ- of error. It is not contended, nor could 
it be, that an action such as'this could hâve been originally prosecuted 
as a suit at law in the Circuit Court of the United States; but it is 
claimed that by the privilège accorded by the state law he could so 
prosecute it in the state courts, and that the same privilège attended 
him on the removal. He invoked the exercise of the jurisdiction of 
the fédéral court upon his action as a court of law, and that court 
could not do otherwise thah to deal with it in that capacity, and, con- 
sistently with the law governing it, it properly held that the suit could 
not be maintained. 

The àssignment of errors, which are ail leveled at the judgment 
itself, must therefore fail. It would be manifestly out of place for 
us to enter upon the merits of the case. 

The judgment is afïirmed. 
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liOGAN NATURAL GAS & FUEL CO. v. GEBAT SOUTHERN GAS & OIL 

CO. 

(Circuit Court of Appeals, Sixth Circuit. December 21, 1903.) 

No. 1,205. 

L OlL AND QaS LbASES— IMPLIBD COVBNANT TO DBVELOP THE PBOPEBTr— 

Abandonmbnt bt Dblay. 

Leases were executed by owners of lands purporting to grant the same 
to an oil company for the purpose only of operating thereon for oil and 
gas, in considération of a royalty to be paid the lessors, so long as oil 
and gas should be found thereon in paying quantities. Ko other time 
was stated for the terminatlon of the grant. nor was any time fixed for 
the commencement of opérations. Held, that it was an implied condition 
of such leases that the lessee should drill wells and commence opérations 
thereunder within a reasonable time, and that its failure to talie any 
steps to that end for four years entitled the lessors to treat the contracts 
as abandoned, and to lease to other parties. 
2. Samb. 

The fact that under a provision of such leases the lessee issued to the 
lessors what were denominatèd "first mortgage bonds" for a certain 
amount per acre, with Interest payable from its net profits, reserving the 
right to cancel the same and abandon the leases, did not affect the right 
of the lessors to treat the leases as abandoned, although they had not 
returned the bonds, where they had received no payments thereon, such 
bonds not being negotlable nor of any validity after the leases were 
terminated by the act of either party. 

8. Same— RiGHTS op Lbssbk— Jdrisdiction of Equitt to Protect. 

A lessee under an oil and gas lease, although out of possession, may 
maintain a suit in equity in a fédéral court to protect his rights there- 
under by enjoining the removal of oil or gas from the promises by a 
claimant under another lease, the efCect of whlch would be to destroy his 
estate, and, baving acquired jurisdietion for that purpose, the court may 
retain it to settle the question of title as between the parties, and to 
cancel defendant's lease as a cloud on complalnant's title. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

The bill in thls case was filed by the appellee, who claims certain rights 
as assignée of two leases given by Noah Conrad and Anna E. Sheets, re- 
spectively, on May 4, 1898, to one Oarr, conferring the exclusive right to oper- 
ate on the lands described therein for gas and oil, against the appellant, who 
claims, as assignée, similar rights under leases executed by the same lessors 
on April 12, 1894, to the Fairfleld Gas & Oil Company, which last-méntioned 
leases, as the bill states, had been abandoned by the appellant at the time 
when the leases under which the appellee claims were executed. The bill 
allèges that the appellee took possession of said lands, and that the appellant 
lias since iuvaded the possession under claim of right acquired by Its said 
leases, and is erecting a derrick and beginning a well for the purpose of tak- 
ing the oil and gas in said lands, and intends to prosecute its said purpose. 
The relief prayed is that the appellant may be enjoined from further açts of 
trespass, and that the cloud upon the appellee's title created by the appeliant's 
claims under the earliér leases may be removed. The appellant ànswered'the 
bill denying that its said leases had been abandoned, claiming them to be in 
f uU force, denying that the appellee had at any time been In possession of the 
lands, but admitting that the appellant had taken possession and was prépara 
Ing and intending to operate thereon for taking the oil and gas, justifying 
itself under its leases. The bill was sustained at the hearing upon the plead- 
ings and proofs in the Circuit Court, the presiding judge being of opinion that 
the lessee in the leases of 1894 had f orfeited its claims thereunder by negleet- 
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ing for so long a time to enter upon the performance of its own obligations 
underlt, and a decreewas jeptered grantlng the relief prayed. 

M. A. Daugherty and Lawrence T. Neal, for appellant. 
F. D. Turner and F, ^. Durban, fqr appellee. 

Before LÛRTON, SÉVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, having made the preceding state- 
ment of the case, delivered the opinion of the court. 

The décisive questioh in tHis contrpyersy is the one upon which 
the décret of the Circuit. Court wasturned;that is to say, the ques- 
tion whether the lessors jn the leases to Carr, in 189S, had at that 
time the lawful right to grant the leases by reason of the abandon- 
mentor forfaiture of the former leases to the Fairfield Oil & Gas 
Company by the lessee therein. 

The original leases to the Fairfield Oil & Gas Company were ahke 
in ail substantial particulars, and purported to grant the lands de- 
scribed to the lessee for the purpose only of operating thereon to 
obtain the oil and gas, siipposed tb be Contained therein, "so long 
as oil ahdgas shall be foini4 in payirig quantities on said described 
lands, or the said second party, or his heirs or assigns, continue to 
operate a pipe line through the same." The considération of the 
grant was that the lessee ^hoùld déliver to the lessor one-eighth of 
ail the oil found on the pifémises and delivered into tank or pipe line, 
and should give the lessor "first mortgage bonds" in the amount of 
$2 and interest at 4 per cent, pér acre for the number of acres leased» 
to be paid out of the net profits of the lessee in the business in which 
it was en gaged, which bonds contained a réservation of the right to 
the lessee to throw up its leases and cancel the bonds, and the fur- 
ther agreement on the pî^rt bl the lessee that if. gas should be found 
it would furnish it to the lessor at his résidence free of cost. No- 
other time was stated in the leases for the termination of the grant 
thatl as aboVe stated, arid' no time for the commencement and con- 
tinuance of the contemplated opérations on the part of the lessee was 
Stipulated for in the terms of the contract. Neither the immédiate 
lessee nor its assigns ever took possession or any steps toward the 
exploration of, or operating upOn, thig Jands for oil or gas for more 
than four yeârs after thûsè leases werè made, although it was fre- 
quently urged by the lessors to do so. One or more "dividends"^ 
out of the profits of the company were declared to the lessors as con- 
templated by the bonds, but the latter declined or neglected to take 
thera. Then, on May 4, 1898, the lessors made the leases to Carr^ 
which wére assigned to the appellee,' as above stated. 

The appellant tontends that leases such as those to the Fairfield 
Oil & Gas Compiany are held by the Suprême Court of Ohio to grant 
an interest ctr estate in the land, and not a mère license, as is held 
in othçr sia,tes,with regard to such instruments, and it is contended 
that it is the duty of the Circuit Court of the United States to fol- 
low the ruling of the state court upon this subject. Both thèse prop- 
ositions may be admitted. But we do not think that upon the proper 
construction of thèse leases it is very material whether they are to- 
be classified technically as leases granting an interest in land or as 
licenses granting privilèges. 
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As we hâve already pointed out, no limitation of the time is fixed 
during which the leases were to run, other than "so long as oil or 
gas shall be found in paying quantities." But, what is more im- 
portant to the présent purpose, no time whatever is fixed within 
which it shall be ascertained by the lessee whether oil or gas exist 
in paying quantities, nor when opérations shall begin if the explora- 
tion proves successful. The argument is that the contract fixes a 
limit for the holding under the lease, and that no other can be im- 
plied. The resuit of the appellant's contention would be that if the 
lessee should not proceed to find out whether oil or gas could be 
found in paying quantities the lease would run on interminably. 

It is a well known fact that pètroleum and natural gas shift in 
locality, and are inclined to run from place to place, especially if in 
the neighborhood, as was the case hère, those substances are being 
pumped out. The proof shows that pumping opérations in that 
locality were anticipated at the time the first leases were made. In- 
deed, the "profits" out of which the bonds above mentioned were to 
be paid were to come from such opérations, in which the Company 
was intending to engage extensively. The parties to the lease knew 
al! this, and that the lessors' interest would probably be jeopardized, 
and possibly be destroyed, if opérations under the lease were long 
delayed. And, supposing the leases might continue so long as oil 
or gas was found, if found, we think it is to be implied from the pro- 
visions of the leases and the character of the subject-matter that it 
was expected by the lessors that reasonably prompt action would be 
taken to perform the stipulations, that which was implied being first 
in order, and that the lessee must hâve understood that this was 
the lessors' expectation. Ail the motives leading to the making of 
the leases on the part of the lessors required it, and the lessee knew 
it, The contract for the getting out of the oil and gas was the prin- 
cipal thing which interested the parties. The other stipulations were 
subsidiary to it, and were not intended to create a larger estate or 
interest in the land than the principal purpose of the contract re- 
quired. The leases recite that the grant is for that purpose only, 
and it seems absurd to suppose it was intended that the grant should 
outlive it. Under such circumstances, we think the implication is as 
effective as if, in words, it had been incorporated in the lease. 

It was said by Judge Day, now Mr. Justice Day, in delivering the 
opinion of this court in Allegheny Oil Co. v. Snyder, io6 Fed. 764, 
768, 45 C. C. A. 604, in speaking of a contract for the leasing of land 
for the development of oil and gas, that "this contract, in view of its 
peculiar purpose and object in the development of oil and gas in the 
îerritory, has written into it an implied contract on the part of the 
îessee that he will drill and operate such number of oil wells on the 
iands as would be ordinarily required for the production of oil con- 
tained in such Iands." But such a covenant would be devoid of sub- 
stance, and would not fulfill the reason for its implication, unless it 
was intended to be performed within some reasonable time. 

The case of Harris v. Ohio Coal Co., 57 Ohio St. 1 18, 48 N. E. 502, 
is distinguishable in important particulars. In the lease there under 
considération certain grounds upon which it might be forfeited were 
126 F.— 40 
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expressed in the lease,:and it was held that this excluded the im- 
plication of other grounds.: Moreover, the contract had beeri in large 
part executed, and the défendant was; and from the date of the lease 
had beeiiy in possession for the purpose of performing it. ' 

In thè: présent case, instead of complying with the reasonable re- 
qiîirements of the contract, the lessee held on for four yeacs and did 
nothing, and now contends, in effect, that it might hâve postponed 
opérations indefinitely to suit its own interests. We think the lessors 
were justifîed in treating the contract as abandôned, and that by con- 
séquence the lease, which was appurtenant to it, expired with it. 
Counsel for the appellant contend that it had no intention of aban- 
doning the contract, and that there can be no abandonrhent without 
a purpose to abandon. This proposition of law is no doubt correct, 
but in business transactions a man's intention is to be gàthered from 
his conduct, rather than from what he méditâtes, if the latter is in- 
consistent with the former. Bèsides, it is a well-settled rule in the 
law of contracts that if thei party upon whom rests theburden of 
active performance fails to proceed with it in substantial accordance 
with his stipulations the other party may treat it as abandôned. If, 
as we hold, thèse lessors had that right, it follows that there was no 
impediment to their leasing to another. It may be that the party 
who, in such circumstances, elects to treat the contract as abandôned, 
is bound to return whatever of value he has received from the other 
party. But hère there was nothing to restore. The dividends de- 
clared to the lessors in pursuance of the bonds remairi in the treas- 
ury of the lessee, and the bonds themselves are not the obligations of- 
a stranger, which would hâve a value in the hands of the lessee, but 
are mère agreements inter partes, not negotiable, which would be- 
come nul! by the rescissioii of the contract, and of no more value 
than waste paper. This is saîd upon the assumption that, upon elect- 
iug to treat the contract as abandôned, the lessor would retain no 
right of remedy upon the bonds. 

It is further urged that the proof shows that the appeliee was not 
in possession at the time the biil was filedj and that, the object of the 
bill being to remove a cloud upon the title of the appeliee, the suit 
cannot be maintained either under the law of Ohio nor under the 
ruling of the fédéral courts, where the possession of the complainant 
is a condition to the prosecution of such a remedy. But the immé- 
diate purpose of the suit is to restrain waste and threatened tres- 
passes, and the court may entertain the biU for that purpose, even 
if the plaintitif bê not in possession, and, having thus acquired juris- 
diction, it may also proceed to settle the question of title and remove 
the cloud. Thè same question was raised in the case of Allegheny 
Oil Co. v. Snyder, supra, and the same aiiswei^ was given. We ap- 
plied the same^ doctrine in Peck v. Ayers & L,ord Tie Company, 1 16 
Fed. 273, 53 C. G. A. 551, where similar facts existed, notwithstand- 
ing the suit could not hâve been maintained if the sole object had 
been to quiet title. 

We are of opinion that the decree of thé Circuit Court should be 
afBvïued, It is so ordered. 
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BERLIN MACH. WORKS v. HILTON & DODGB LUMBER CO. et al. 

(Oircïiit Court of Appeals, Fifth Circuit. December 14, 1903.) 

No. 1,248. 

1. Sales— CoNDiTioNAL Conthact— Time fob Record— Statutes. 

A conditional contract for the sale of machinery was entered Into 
February 1, 1902, through an agent of the seller. It provided that it was 
subject to the seller's approval in another state, and it was approved by 
hlm on February 4, 1902. Another provision of the contract declared that 
the machine was to be delivered subject to the approval of the buyer, 
and it was not delivered until June 20, 1902, when the contract was 
, acknowledged and recorded. Held, that the date when the contract was 
fuily completed was the date of the delivery of the machine, and not the 
date of the making of the contract, or of its acceptance by the seller, and 
hence it was recorded within 30 days from its date, as required by Code 
Ga. 1895, § 27T7, in order to be binding as against other creditors of the 
buyer. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of Georgia. 
For opinion below, see I2i Fed. 602. 

On October 9, 1902, the Berlin Machine Works filed in the oflîce of the 
référée an intervention seeking to recover certain machinery therein de- 
scribed, and alleging that said machinery was delivered to the bankrupt on 
or about the 20th day of June, 1902, and upon which date of delivery the said 
bankrupt and one B. E. Williams, representing the Berlin Machine Works, 
jointly acknowledged before a notary public of Glynn county, Ga. (the couuty 
of the résidence of the bankrupt), the exécution of a conditional contract of 
sale by which the said machinery was sold to the bankrupt, and by the terms 
of which the title of the said machinery was retained in the Berlin Machine 
Works until the entire purchase money was paid; a copy of the contract 
being attached to the intervention. That immediately after the exécution of 
the contract of sale the said Berlin Machine Works had the same recorded in 
clerk's office of the superior court of Glynn county, Ga. That the said prop- 
erty Is in the possession, custody, and control of the trustée of the estate, and 
that the bankrupt bas not paid anything on account of said machinery. That 
the machinery bas been identified by the Berlin Machine Works in possession 
of the trustée in bankruptcy. That the same is easily capable of removal 
from the said plant, without injury and damage to the other machinery and 
fixtures therein, and that the said Berlin Machine Works desires to recover 
possession of the said property, as the machinery will speedily deteriorate 
in value (being without proper attention), thereby causing flnancial loss to the 
Intervener. Upon said pétition as filed, the référée granted an order requir- 
ing the trustée of said estate to show cause before him on the 14th day of 
October, 1902, why the prayer of the petitioner should not be granted, and 
directed that a copy of the pétition and the order be served upon the trustée. 
That upon the said 14th day of October, 1902, Hilton & Dodge Lumbe^ Com- 
pany, J. M. Bloodworth, Eand-McNally Company, the Brunswick Bank & 
Trust Company, J. S. Schofield's Sons Company, and H. S. McCrary, unse- 
eured creditors of said bankrupt, appeared at said time and place, and by 
their attomeys filed the following objections to the said intervention of the 
Berlin Machine Works: 

"(1) That, what purports to be a copy of a conditional bill of sale attached 
to said pétition not having been recorded within thirty days after its exécu- 
tion, ail rights thereunder are, as a matter of law, postponed to the rights of 
elaims of petltioners which hâve arisen since its exécution. 

"(2) That said paper not having been executed as required by law for the 
purpose of admitting it to record, and therefore not good against elaims which 
bave arisen against said Gosch since the delivering to him of said machinery. 

"(3) That the vendor in said bill of sale only purports to hâve executed the 
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conditlonal conveyance through one F. D. Jones, which exécution is not at- 
tested In accordance wlth law.nôr afterward attempted to be acknowledged 
so as to entitl.e the saroe to record. 

"(4) That even If sald conveyance should In any manner be held to hâve 
been made for sald vendor by B. G. Williams, salesman, whose name is 
signed thereto, stlll the acknowledgment by which sald Instrument Is sought 
to be made entltled to record is made by sald Williams personally, and not on 
behalf of sald vendor, and Is therefore of no effect for the purpose intended. 

"(5) That, even if valid and blnding against subséquent credltors, Said in- 
strument provides that a payment of $250 shall be made before shipment of 
the machine, and that the agreement Is not modifled by any agreement not 
oxpressly stated thereln, and the record of this Instrument as alleged, after 
the receipt of the machlnery by said bankrupt, estops the vendor from setting 
up that the payment had not been made, against the clalm of subséquent cred- 
ltors, who had record notice before extending crédit to the bankrupt that such 
payment had been made and such interest acqulred in the machlnery by said 
bankrupt." 

In answer to the flfth ground of objections, counsel for the Berlin Machine 
AVorks stated In open court that the bankrupt had paid certain freight 
charges on a shipment of the maehinery from the Berlin Machine Works, 
amountlng to something like $100, and that the Berlin Machine Works re- 
celved from the bankrupt a postdated check for the différence between the 
amount of the freight charges paid by the bankrupt and the amount of the 
first payment, $250, and that this check was afterwards, on June 28, 1902, 
protested for nonpayment. There was no contention on the part of the Berlin 
Machine Works that objectlng credltors had actual notice of the réservation 
of title. 

No Issue was made on the facts stated in said intervention, and, after hear- 
Ing argument of counse! for the intervener and the argument of counsel for 
the objectlng credltors, the référée passed an order granting the prayer of the 
intervener, and directed the trustée of sald estate to deliver to said Berlin 
Machine Works, or its représentative ot attorney, the property prayed for in 
their sald Intervention. 

The contract of sale found In the record shows condition, acknowledgment, 
and record as follows: 

"It Is agreed that tltle to the property mentioned above shall remain in the 
consigner until fuUy paid for In cash, and that in case of rejection consignée 
will promptly retum it'to consigner f. o. b. at Beloit, WIs., and that this con- 
tract Is not modifled or added to by any agreement not expressly stated 
herein, and that a rétention of the property f orwarded, after thirty days from 
date of shipment, shall constitute a trial and acceptance, be a coueluslve ad- 
mission of the truth of ail représentations made by or for the consignor, and 
vold ail Its contracts of warranty express or Implied. It is further agreed 
that the purchaser shall keep the property fully insured for the beneflt of the 
Berlin Machine Works. 

"Ship via: Wlth W. H. Payne shipment, and blll to Brunswick, rebilling 
W. H. Payne, to Waycross, as car lot 

"Brunswick Sash & Door Co., 

"In présence of : H. D. Gosch. by John Gosch, Mgr^ 

"Accepted by: B. G. Williams, 
"Salesman for Berlin Machine Works. 

"Subject to approval at the main office, Beloit, Wisconsin. 

"Reeelved and accepted, Beloit, WIs., 2—4—02, 

"Berlin Machine Works, 

"In présence of: . by F. D. Jones. 

"Printed in transfer Ink. Please retaln copy." 

On the back appears: 

"Georgià, Glynn County. 

"Personally appeared before the underslgned, a notary public In and for 
sald State and County, Jno. Gosch and B. E. Williams, who each acknowl- 
edged that they executed the foregolng contract. 

"This June 20th, 1902. C. C. Cosby, 

"(See next page.) Notary Public, Glynn County, Ga. 
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"Georgla, Glynn County, 
"Clerk's Office, Superior Court. 

"I hereby certify that the within instrument was flled for record at 8:45 
o'clock a. m., this 20th day of June, 1902, and recorded in book UU. folio 324, 
this 20th day of June, 1902. A. O. Townsend, 

"Deputy Clerk." 

To tbe ruling and order of tlie référée, creditors flled exceptions, and prayed 
that the Issue be certified to the judge of the District Court for review. On 
the hearing before the district judge, the décision of the référée was reversod, 
and the intervention of the Berlin Machine Works was denied. 

Max Isaac, for petitioner. 

W. E. Kay, for respondents. 

■Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). The 
District Court denied petitioner's intervention on the ground that the 
conditional sale of the property was not duly recorded within 30 days 
from its date, as required by the laws of Georgia. 

Section 2776 of the last Code of Georgia (1895) provides: 

"Whenever Personal property is sold and delivered with the condition af- 
fixed to the sale, that the title thereto is to remain in the vendor of such 
Personal property until the purchase priée thereof shall hâve been paid, every 
such conditional sale, in order for the réservation of the title to be valid as 
against third parties, shall be evidenced in writing, and not otherwise. And 
the written contract of every such conditional sale shall be executed and at- 
tested in the same manner as mortgages on personal property; as between the 
parties themselves, the contract made by them shall be valid, and may be 
enf orced whether evidenced in writing or not." 

The next section (2777) provides : 

"Conditional bills of sale must be recorded within thlrty days from their 
date, and in other respects shall be govemed by the laws relating to the regis- 
tration of mortgages." 

The preliminary contract in this case was entered into and bears 
date February i, 1902. It could not well hâve been recorded on that 
date, because it was negotiated by an agent in Georgia, and was madc 
subject to the approval of the petitioner, at Beloit, Wis. It appears 
to hâve been approved by the petitioner the 4th of February, 1902, 
but even then it was not ready for record, because the machine was 
to be delivered subject to the approval of the purchaser. The ma- 
chine was delivered and the contract was acknowledged and recorded 
on the 20th day of June, 1902. 

Laws should be construed with référence to the advantages to be 
derived therefrom, and the mischiefs to be remedied. Up to the time 
of the delivery of the machine, when the contract of sale became 
effective between the parties, it was useless to record the same, be- 
cause up to that time no creditors, secured or otherwise, could be 
afïected thereby. It is said that "the law does not require vain and 
useless things," but what use could resuit from a record of the pre- 
liminary contract in this case before delivery thereunder? 

The conditions stipulated in the contract in this case were (l) as 
to the approval of the Berlin Machine Works; (2) as to the approval 
of the purchaser after delivery; (3) that until payment the Berlir 
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Machine Works was to retaîn tîtie, and it is în regard to the last con- 
dition that the Georgia law requiring conditional sales to be recorded 
is concerned. 

Taking ail the facts and conditions into considération, what was the 
date of the contract of sale, within the meaning of section 2777 of the 
Georgia Code of 1895 ? AU the reasons and purposes of the law, as 
we understand them, require us to hold that the date of the real con- 
tract of sale was the date of delivery. The exact point does not ap- 
pear to hâve been ruled in the Suprême Court of Georgia, except as in 
Wheeler v. Bank, 105 Ga. 57, 61, 31 S. E. 48, 49, where the court, 
without discussing the point, used this language : "Treating the date 
of the real contract as of the time of delivery, which was," etc. It is 
claimed, and perhaps justly, that this is obiter ; but it seems to us to 
be well said, and, if not controlling as afïecting the question before this 
court, it is very persuasive to the eflfect that when the Suprême Court 
of Georgia does pass upon the question of the date for record, under 
section 2777, of a conditional sale like the one now before us, the date 
of the real contract will be held to be as of the time of delivery. 

As we hold that the conditional sale was duly recorded, it is un- 
necessary to pass upon other interesting questions argued. 

The fînding and order of the référée were correct, and are approved, 
and the case is remanded, with instructions to proceed accordingly. 



KELLAR V. CEAIG et al. 
(Circuit Court of Appeals, Fôurth Circuit. November 5, 1903.) 

No. 485. 

1. QUIBTING TiTLE — JtTRTSDICTIONAIi ALLEGATIONS— POSSBSSIOIT. 

Equity bas Jurisdiction of a tlll to remoye a cloud upon the tltle to real 
estate where both the légal title and possession In complainant are shown 
by the blU; but the requisite possession Is negatived where it appears 
from the blll that défendants, wIth complalnant's consent, drllled, pro- 
duclng oll wells on the land In compllance wlth the terms of the lease, 
which is alleged to constltute the cloud on complalnant's tltle, and that 
they are in possession of such wells, and producing oll therefrom, having 
their own caslpg, tools, and machlnery on the land. 

2. OïL Leaseb— Remedt op Lbssob for Breach— Eqdity Jdbisdictioît. 

After the leasehold estate of a lessee, under an oll and gas lease pro- 
viding for the development of the land and the opération of any pro- 
ducing wells obtained on a royalty basls, has vested by the completion 
of paying wells, and he is still in possession of the same, producing oil 
therefrom, if he falls to fiilly develop the land or protect its Unes the 
lessor's remedy is not by a suit in equity for a forfeiture of the lease, 
but by an action for damages for its breach. 
8. Same— FoRFEiTnHE. 

In ail oil and gas leases a covenant to "protect the Unes" and to "well 
develop" the land is ImpUed, and the fact that such covenants are ex- 
pressed in thè same gênerai words adds nothlng to the lessee's obligation, 
and the lease cannot be forfelted for a breach of such covenants where 
he has in good faith done what in his judgment was requlred to comply 
therewlth. 
4. Same— CoNSTBDCTioN of Covenants. 

A covenant in an oll lease to drill one well every two months after oil 
Is produced until the land is well developed is coœplied with where the 



KELLAR V. CKAIG. 631 

required number of welIs hâve been drilled, although not at regular In- 
terrals of two months, and a court of equity will not decree a forfelture 
because of such faet, especially where the lessor made no objection on 
that ground when they were being drilled. 
5. Same — Abandonment. 

A court will not decree a forfaiture of an oil lease on tbe ground that 
the lessee bas abandoned development of tbe land, wbere up to the time 
of the flling of the biil he bas drilled tbe full number of wells specifically 
required by the lease, and is still in possession of and operating tbe same. 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, in Equity. 

V. B. Archer and William Beard, for appellant. 
A. D. Folktt, for appellees. 

Before GOFF ana SIMONTON, Circuit Judges, and KELLER, 
District Judge. 

GOFF, Circuit Judge. The appellant filed in the court below his 
bill in equity, aileging the forfeiture of a lease made by him on the 
i6th day of August, 1898, for oil and gas purposes, to one I. M. L,at- 
shaw. He set out in his complaint that he was the owner of the fee 
of the land — about 217 acres — and that he was in the actual posses- 
sion of the same ; that the lease referred to had become forfeited be- 
cause of the failure of those claiming under it to comply with the 
express covenants therein contained ; that the same was a cloud upon 
his title, which he prayed might be removed by the decree of a court of 
equity; and that irréparable damage was being caused to his said 
land by the removal therefrom by the défendants of the oil found 
therein. 

To this bill the défendants below filed a demurrer, which the court 
on hearing sustained, and entered a decree dismissing the bill. This 
action of the court is the error assigned — the only question presented 
for our considération. Appellant insists that the court below erred 
in holding that on the case made by the bill equity had no jurisdiction. 
The appellees contend that, if the complainant below has any ground 
of complaint or claim for damages, his remedy is in a court of law, 
in which full and adéquate rehef is provided for such matters. 

Undoubtedly equity has jurisdiction of a bill the object of which is 
to remove a cloud upon the title of real estate owned by a complain- 
ant, thereby protecting him in his possession, which, as well as the lé- 
gal title, must be alleged and proven. Frost v. Spitley, 121 U. S. 556, 
7 Sup. Ct. 1129, 30 L. Ed. loio; Orton v. Smith, 18 How. 263, 15 L. 
Ed. 393; Fussell v. Gregg, 113 U. S. 550, 5 Sup. Ct. 631, 28 L. Ed. 

993- 

The bill alleged the forfeiture of the lease, and that the défend 
ants below were removing the oil from the land under the protection 
given them by such forfeited contract. This, in efïect, charged that 
the défendants were committing such acts as if not prevented would 
produce irréparable damage to complainant's realty by removing from 
it that which gave it value, thereby destroying the inheritance; and 
this, especially in controversiès relating to mining, oil, and gas leases, 
has resulted in the modification of the rather strict rules former ly ap- 
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plied in the earlier English and American cases regarding the juris- 
diction of courts of equity. Thèse points are ably urged by counsel 
for appellaht, and we think are sufficieijt to show the jurisdiction of 
ihe court below, unless other matters raised by the bill, and directly 
connected with the developments made by the défendants under the 
lease mentioned, demonstrate to the contrary. 

We find from the bill thât the défendants below were, when this 
suit was instituted, claiming uhder said lease, and that the same had 
been duly assigned and trarisferred to them ; that they had in use in 
connection therewith a large amount of casing, tubing, and other 
oil-well utensils, as also valuable enginesand machinery, ail of which 
were located upon the land, and were in constant use in the produc- 
tion of oil from a number of paying wells which they had drilled there- 
ijn, during the period of time intervening between the date of the lease 
and the filing of the bill; that it was stipulated as follows in the lease, 
viz. : 

"And it Is furthèr undérstôod and agreed and made a condition of this 
lea&?, that the lesseea and ail persons holding under him or them, are to 
protect the llnes of the premlses hereby leased, and pay rental until oil is 
produced in paying quantitles, apd drlll one well every two months after oil 
Is produced in paying quantities until this lease and the premises hereby de- 
mlsed are well developed; and the lessees sliall loeate. ail w*Us adjacent to 
production as long as the wells on the adjacent territory are producing wells, 
and ail such wells on the premises hereby leased shall be continuously kept 
In a proper condition for producing the largest quantity of oil during the time 
, that such wells on the adjacent property are producing. And in case oil 
sball not be found on a part of this lease at a lesser depth than the Berea 
sand, then one well shall be drilled throngh the Berea sand; provided, further, 
that in case any well shall be put down on any of the lands adjolning the 
premises hereby leased by the lessees or others to and through the Berea 
sand, and the same shall not by reason of the absence of oil be a paying 
well, then It shall not be Incumbent on the lessees to drill a well on the 
premises hereby leased to and through the Berea sand. • * ♦ It is 
further understood and agreed and made an express condition and stipulation 
of this lease, that a failure on the part of the party of the second part to 
comply with ail the stipulations of this agreement as hereinbefore set forth, 
shall render this lease null and avoid and of no effect to the party of the 
second part, his heirs or assigna, and the party of the first part in case of 
such failure shall hâve the right at any time to terminate this lease." 

It also appears from the bill that the défendants below hâve paid 
ail rental due, and hâve drilled on the leased premises seventeen wells, 
seven of which were dry hbles, and the other ten producing wells; 
that the first producer was drilled in on May 8, 1900 ; that since then 
fifteen other wells were drilled by défendants below, before the bill 
was filed, ail with the consent of the appellant, who during ail of that 
time received regularly his portion or royalty of the oil produced 
from said wells, and who at nO time during said period claimed the 
forfeiture now alleged. 

The appellant insists that the court below should hâve decreed the 
lease forfeited for the following reasons, viz. : Because appellees 
failed to protect the lines of said lease; because they failed to well 
develop the land ; because they failed to drill one well every two 
months after the oil was produced; and because they hâve abandoned 
developments. / 
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The bill shows that on the 8th day of May, 1900, the first paying 
well on said land was completed, and it follows that on that day the 
inchoate right theretofore existing in appellees to search for oil 
and gas ripened into a fuUy vested leasehold estate. If by the aban- 
donment, or failure to pay rental, a forfaiture had resulted before 
the finding of oil had produced such vested right, and the lessor had 
promptly asked the aid of a court of equity in removing the cloud 
on his title caused by such forfeited lease, his suit would hâve been 
entertained, and it is more particularly to cases of such character that 
our attention has been called by counsel for appellant. 

The grounds of forfeiture rehed on in this case are for breaches 
of the lease alleged to hâve been committed since the vesting of such 
leasehold estate, and concerning them the court below held that 
equity had no jurisdiction. After the production of oil under a lease 
of the character involved in this case, if the lessee, in possession and 
still producing oil, fails to fully develop the land, or neglects to pro- 
tect its Unes by drilling other wells, we thînk the lessor's remedy 
is not by way of forfeiture of the lessee's right to operate under the 
lease, but by an action for the damages caused by such breaches. 
Colgan v. Oil Company, 194 Pa. 234, 45 Atl. 119, 75 Am. St. Rep. 
695 ; Young v. Oil Company, 194 Pa. 243, 45 Atl. 121 ; Ammons 
et al. v. South Penn Oil Company, 47 W. Va. 610, 35 S. E. 1004; 
Harness v. Eastern Oil Company, 49 W, Va. 232, 38 S. E. 662 ; 
Erskine et al. v. Forest Oil Company (C. C.) 80 Fed. 583. 

It should be observed hère that while the covenants of this lease to 
"protect the Unes," and to "weU develop" the land, are usually con- 
sidered as express agreements, still, so far as the matters we are now 
considering are concerned, they must in effect be treated as impUed 
covenants would be, for the reason that they are so indefinite, and 
that no particular number of weUs are required to be drilled, nor are 
any spécial points designated along the Une, or on the land, at which 
wells are to be drilled. In ail leases for oil and gas purposes, a cove- 
nant to "protect thê Unes" of and "well develop" the land leased 
is impUed by law, and so it follows that the gênerai words relating 
to those matters, inserted in the lease under considération, really 
add nothing to the obligations assumed by the lessee concerning such 
work. In such leases, where gênerai covenants of that character are 
found or are impUed, the lessee or his assigns are permitted to déter- 
mine the character of the work to be done, and such ascertainment 
by hira or them, in the absence of fraud, disposes of the question. 
But in addition to this, in the case we now consider it is quite évident 
that défendants below in the driUing of the seventeen wells men- 
tioned, along the Unes and for dévelopment, did so with the consent 
of the appeUant, who was then satisfied with such work and fully ac- 
quiesced therein. 

Appellant's claim of an absolute forfeiture of the lease, because 
of the failure of the appellees to drill one weU every two months after 
oil was produced, is untenable, and regarding it the demurrer was 
properly sustained, for the reason that such drilling was only to be 
continued until the land was "weU developed," and there is nothing 
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in the bill showing bad faith on the part ûf the appellees concerning 
such develoiMnènt. The allégation in the bill that the land was net 
"well devfiloped" must be considered on demurrer, in connection with 
the ternis of the lease relating to that matter, the proper construction 
of which we hâve heretofore given. And besides, as a matter of 
fact, did not the appellees really complète, not at regular intervais of 
two months it is true, but still within the time intervening after the 
finding of ôil and the filing of the bill, more wells than they were 
required by the lease to drill? Oil was found May 8, igoo, the bill 
was filed May 24, 1902, and in the meahtime the appellees caused to 
be'drilled fifteen wells, Surely a court of conscience should place 
no other construction on this clause of the lease, especially when 
consideriiig thé same in connection with that portion of appellant's 
bill applicable thereto, than did the court below. The insistence that 
if four wells be drilled within a period of two months, when only 
one was reqtiired by the lease, that nevertheless one additional well 
must be drilled within the two months îmmediately foUowing, is 
without merit, and when taken in connection with appellant's con- 
duct, as shown by his own bill, during the time of the development 
made by appellees, is unconscionable. 

The only matter remaining is that regarding the charge in the bill 
of the abandonment of development by appellees. This allégation 
must be read with other parts of the complaint, from which it appears 
that appellees were, at the time the bill was filed, stlll producing and 
removing oil from the land, and still exercising acts of ownership over 
the lease ; that they had then drilled the number of wells required 
by the terms of said lease ; that the method of developing the prop- 
erty was not described in the lease, and was therefore subject to their 
own plans; and that there is no claim of fraudulent conduct in the 
exercise of the discrétion confided to them. 

The bill also clearly demonstrates that the appellees held the pos- 
session of the property, the leasehold estate, at the time this suit 
was instituted, which possession was entirely consistent with the pos- 
session by the appellant of the surface of said land for farming and 
agricultural purposes. And this showing by the bill réfutes the allé- 
gation therein that appellant was in possession, and takes from his 
case one of the essential éléments required in order to maintain a 
bill to remove a cloud upon his title. The real object of appellant's 
suit was to obtaîn, by means of a decree of forfeiture, the control of 
the oil contaîned in the land leased by him to Latshaw, the possession 
of which the bill admits has been with the appellees since the lease 
was assigned to them. 

The demurrer was properly sustained, and there is no error'in the 
decree complained of, which is hereby afBrmed. 
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WEBB et al. V. SBOUKITY MUT. LIFE INS. CO. 

(Circuit Court of Appeals, EIghth Circuit Kovember 27, 1Î03.) 

No. 1,917. 

L Life Insurance— Avoidancb fok Bkbach of Warranty— Misstatembkt in 
Application. 

An application to défendant for life Insurance was made a part of tlie 
policy, and provided tliat ail tlie statements ttierein made should be 
deemed material, and tliat tlie policy should be void if any statement 
was not full and complets or was untrue. A question as to wlietlier any 
application to insure bis ilfe had ever been made to any other company 
on whicli a policy had not issued was answered by the applicant in the 
negatlT e. In fact, some five months previously he had signed two of the 
division^!!* parts of an application to anotlier company, and had delivered 
them to îhe local agent and médical examiner, and had been partially 
examined by the latter. Subsequently he deelined to complète the exam- 
ination on the ground that he had been misinformed as to the character 
of the policy. The parts of the application signed were thereafter for- 
warded to the company, and the application was formally rejected, of 
which fact he was notifled. Heîd, that his failure to disclose such facts 
In his application to défendant avoided the policy, and that the fact was 
Immaterial that the prier application was conditional, and was not to 
become operative or be sent to the company unless upon examination he 
approved tho form of policy. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Granville I. Chittenden, for plaintifïs in error. 
Fredric William Jenkins and Alfred C. Phelps, fer défendant in 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
HOOK, District Judge. 

HOOK, District Judge. This was an action brought by the benefi- 
ciaries upon a policy of insurance on the life of Elias H. Vv''ebb, of 
Denver, Colo., issued by the Security Mutual Life Insurance Com- 
pany of New York. The policy having been issued, Webb having 
died, due proofs of death and of the insurable interest of the plaintiffs 
having been made, the questions in the case concern the affirmative 
défenses interposed by the company, only one of which, however, 
need be noticed. Webb made the application for the policy upon 
his life. It was by express terms constituted a part of the policy 
itself; and it was therein agreed that the answers and explanations 
given to the various questions set forth should be the only basis of 
the contract between him and the company, that each and every state- 
ment and answer so made was material to the risk, and each of them 
was warranted by him to be full, complète, and true. It was fur- 
ther agreed in the application that if any such statement or answer 
was not full and complète, or was untrue in any respect, then the 
policy of insurance issued thereon should be null and void. Among 
the questions contained in the application for the policy was the fol- 
lowing: "Has any proposai or application to insure your life ever 
been made to any company, association or agent, upon which a policy 
has not been issued, or upon which a policy has been issued at a 
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higher rate than that applied for? If so, state full particulars; to 
what Company or association, whén, etc." To this question Webb 
answered "No." The undisputed évidence at the trial showed that 
within less than five months prier to so answering Webb had nego- 
tiations with the Colorado agents of the Mutual Réserve Fund Life 
Association of New York, looking to the issue of a policy of insur- 
ance for $10,000 upon his life. In the présence of a soliciting agent 
Webb answered ail of the questions contained in what was called 
"Part I" of the application for insurance in that association. His an- 
svvers were inserted, he signed the document, and delivered it to the 
agent. Upon it was indorsed a power of attorney, which Webb also 
signed, authorizing a résident of New York to act as his représenta- 
tive at the meetings of the members of the association. On the same 
day he was attended by the local médical examiner of the associa- 
tion, and was questioned concerning his past and existing physical 
condition, his habits and his family history. The questions and his 
answers thereto appeared in what was called "Part II" of the ap- 
plication. Webb signed it, and left it in the possession of the médical 
examiner. Immediately over his signature was a récital that the in- 
strument should be made a part of his application for a policy of in- 
surance in the association. On the same occasion the médical ex- 
aminer made a physical examination of Webb, and inserted a state- 
ment of the information thus obtained in a form which was called 
"Part III" of the application. This examination was not completed 
owing to the absence of certain facilities therefor. When Part I 
was completed and signed, it was forthwith forwarded to the home 
office of the association. A few days later Webb declined to allow 
the coraplétion of the physical examination or to proceed further in 
the matter, claiming that he had been misinformed regarding the 
character of the policy. Shortly afterwards the statements taken by 
the médical examiner, with some supplementary communications, 
were forwarded to the home office, where the application for insur- 
ance was formally rejected by the médical director of the associa- 
tion, and notice to that efïect was mailed to Webb. No policy was 
ever issued by the association as a resuit of thèse negotiations. Ail 
of this occurred before Webb applied for and secured the policy of 
insurance from the défendant company. 

This is the second time this cause has been before this court. At 
the first trial in the court below a verdict for the plaintiffs was 
directed, but the judgment resting thereon was reversed by this court 
and the cause remanded for a new trial. Security Mutual Life Ins. 
Co. V. Webb, 106 Fed. 808, 45 C. C. A. 648, 55 L. R. A. 122. A 
more detailed statement of the facts of the case may be found in the 
opinion there reported. At the second trial, which is the subject of 
the présent review, the Circuit Court directed a verdict for the de- 
fendant. The only material change in the situation is that at the last 
trial counsel for the plaintifïs oflfered to prove that when Webb signed 
Part I of the application for insurance in the Mutual Reserve Fund 
Life Association he stated to the soUciting agent of that association 
that it was not to become operative as a request for insurance unless 
he afterwards decided that he desired a policy if he should be ac- 
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cepted as a risk; that he had not yet decided to take such a policy; 
that when he delivered the instrument in question to the soliciting 
agent he stated to him that he should retain it and not deHver it to 
the association, as he (Webb) desired to further investigate the char- 
acter of the policy oiïered to him, and that the agent assented to that 
arrangement; that, when the soliciting agent with whom the ar- 
rangement was made delivered the document to the state agent of 
the association, it was so delivered subject to the same conditions; 
that a day or two later Webb was furnished with a sample copy of the 
policy ofïered, and a few days afterwards he notified the agents that 
he did not want a policy in that association ; that when the state agent 
forwarded Part I to the home office he did so solely for the purpose 
of escaping personal liability for the fee of the médical examiner. 
The Circuit Court rejected this ofïer of évidence. Had this évidence 
been received and the facts recited been proved, would a différent con- 
clusion upon the merits of the case hâve resulted? Do the facts as- 
sumed in the offer of proof put an aspect upon the case materially 
difïerent from that which it wore when it first arose for considéra- 
tion in this court? A narrow or technical meaning should not be 
given to the question, which Webb was called upon to answer when 
he applied to the défendant company for insurance. It related to a 
matter which it was important that the company know before it as- 
sumed the relation of insurer — a m.atter material and substantial ir- 
respective of the words of warranty contained in the application for 
the policy in suit. As was said by this court when this case was hère 
before, the question "was so framed as to direct the attention of the 
deceased to any negotiations which he had previously entered into 
with any other company or agent relative to insurance on his life, 
and the inquiry was in no respect obscure or misleading." An ap- 
plicant for a policy of insurance has no right to fence with the truth 
in answering such an inquiry. He should meet it in good faith and 
according to its letter and spirit. Nor will good faith excuse him 
if the answer is untrue. The meaning of the term "application," as 
employed in the question propounded to Webb by the agent of the 
défendant company, is not confined to a full and final completion of 
ail the varions parts into which the preliminary negotiations and ex- 
aminations are divided by another company for its convenience. In 
the absence of the agreement which the plaintifïs sought to prove, 
the completion, signing, and delivery of the first document to the 
soliciting agent constitvited an application for insurance. Edington 
v. Insurance Co., jy N. Y. 564; Id., 100 N. Y. 536, 3 N. E. 315; 
Security Mutual Life Ins. Co. v. Webb, supra. And it is not doubted 
that an application for insurance may under some circumstances take 
a form much less formai and complète. Webb was seeking insur- 
ance upon his life ; he availed himself of the services of the repré- 
sentatives of the Mutual Reserve Fund Life Association ; he an- 
swered the questions and signed and delivered the preliminary applica- 
tion and the warrant of attorney to the soliciting agent ; he answered 
the questions and signed and delivered the second document to the 
médical examiner; he invited and secured a physical examination at 
least in part. Whether he subsequently declined to accept the policy 
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of the association or it rejected him. as a risk is immaterial. The ma- 
terial fact in that connection is that a policy was not issued. The 
crucial question now presented is whether the agreement which the 
plaintiffs offered to prove, and whieh for présent purposes we must 
assume was made, destroyed the character of that which this court 
heretofore determined to be an application for insurançe. May the 
natural and logical efifect of ail that was done by Webb be nullified 
by an agreement with the agents of the association that he should 
not be considered as applying for insurançe unless, after ail inquiries 
and examinations were complète and he was accepted as a risk, he 
should then conclude that he desired it? The suggestion of such 
a resuit would strike the average mind as fallacious. It involves a 
sacrifice of substance to a form of words. It signifies an agreement 
that what actually exists shall for some obscure purpose or end be 
considered as not existing. Such an agreement was unnecessary for 
the protection of Webb against an obligation to take a policy in the 
association, because the negotiations would not assume a binding 
character until he actually accepted a policy which was satisfactory 
to him. But whether it was intended to accomplish that or some 
other purpose, while the negotiating parties might stipulate that so 
far as cohcerned themselves exclusively such purpose should be at- 
tained, and to that end that what Webb did should be considered as 
not having been done, they could not alter the essential nature and 
purport of his acts to the préjudice of others who were entitled to be 
advised thereof. By the agreement made with the soliciting agent 
as it is interpreted. by the plaintifïs, Webb would hâve been allowed 
to sign ail preliminary pâpers, to invite and submit to ail examina- 
tions, and generally to pursue his negotiations for insurançe in the 
association until it accepted him as a risk, and then, after ail was 
done, to give a name and character to that which he had done by 
simply deciding whether he did or did not désire the insurançe. If 
he wanted the insurançe, then he should be considered as having 
made an application, and, if he did not want the insurançe, then he 
should be considered as not having made an appUcation. With 
equal reason Webb could hâve made an arrangement with the so- 
liciting agent that if the association rejected him. as a risk he should 
be deemed not to hâve made an application, and otherwise if it ac- 
cepted him. Business afïairs cannot be conducted on such a basis, 
nor can the employment of such fictions be permitted in the admin- 
istration of justice. Of course, Webb and the association, as be- 
tween themselves, could hâve agreed to anything not inhibited by law, 
but when he afterwards came to deal with another, as he did with 
the défendant, which had as a condition to its contractual engage- 
ments a right to be advised of what had been done, he was charged 
with the duty of giving to things their right names, and of ascribing 
to his previous acts their natural and proper characteristics. The 
most that can be said in support of the position of the beneficiaries 
is that the application of Webb for insurançe in the Mutual Reserve 
Fund Life Association was a cçnditional application instead of one 
that was absolute or unqualified; that, by virtue of his agreement, 
whether he had made an application or not was conditioned by his 
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désire, formed after his voluntary examinations and after the asso- 
ciation had passed upon the showing made by liim and had accepted 
him as a risk, to take or not to take the insurance offered. Ignoring 
the casuistry inhérent in this proposition, it is sufficient to say that 
conditional applications as well as those which are without condition 
are well within the scope of the question propounded to Webb by the 
défendant company, and within the injunction therein contained that 
full particulars be stated. The answer which was given to the ques- 
tion was untrue instead of being true and full and complète, as it 
should hâve been, and therefore the policy of insurance obtained from 
the défendant by means of such answer is void. 
The judgment of the Circuit Court is affirmed. 



STANDARD COMPUTING SCALE CO. v. COMPUTING SCALE CO. 

(Circuit Court of Appeals, Slxth Circuit November 20, 1903.) 

No. 1,211. 

1, Patents — Inpkingement — Identitt op Principlb of Opération. 

A structure may be within the terms of the clalms of a patent and still 
not an infringement, unless the principle of the two devices is substan- 
tially identical. 

9l Samb— Computing Scales. 

The Pitrat patent. No. 385,005, for Improvements in weighlng and price 
scales, of the type in which the Connecting rod between the platform and 
the prlce-indicating member of the beam, including the head-block, re- 
mains stationary, while the beam is moved laterally through the head- 
block, when limited, i.s it must be to sustain Its validity in view of the 
prior art, to the spécifie construction shown, is not infringed by scales 
of the type in which the beam is retained rigidly in place while the head- 
block and Connecting rod are shif ted laterally to reach the proper place 
on the price-beam. The Ozias patent. No. 316,348, the Sanderson and 
Ozias patent, No. 451,075, and the Culmer patent, No. 486,663, ail for im- 
provements on Computing scales of the same type as that of the Pitrat 
patent, construed and Jield not infringed. The Mellinger reissued patent, 
No. 11,738, also for improvements in scales of the same charaeter, 
held void for anticipation as to clalms 1 and 4, and not infringed as to 
clalms 2, 9, 10, and 11. 

8. Same— CoNTKiBUTOBT Infringement. 

One who makes and sells a machine having peculiar provision for the 
Intended incorporation therein of a valid patented device is llable as a 
contributory infringer, if the expected incorporation is thereafter made 
by another; but, if his machine is equally adapted to the use of other 
devices known to the art, he is not liable, if another of his own volition 
Incorporâtes that of the patent. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

The appellant brought suit upon a bill in equity to restrain the appellee from 
Interfering with and iujuring its business by publishing allégations charging 
the infringement of patents belonging to the appellee, and charging other un- 
lawful proceedings of the appellant detrimental to its trade. The appellee 
appeared and answered, denying ail wrongdoing on Its part, and alleging the 
fact to be that the appellant was Infringing certain patents belonging to it, 
and thereupon flled its cross-bill with similar allégations and charges, in 
which it prayed for affirmative relief by injunction, and a decree for proflta 
and damages. The appellant answered, denying the validity of the appel- 
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lee's patenta In part, and algo denying generally infrlngement of sald patents. 
The usùàl repllcàtlori was ffled to tMs answer. It would seem that by com- 
mon eoilSeïit the pleadlngs ih the original snït nave dropped ont of considéra- 
tion, and^ the cântroTersyhaa been -wïiged on thé matters o£ the crôss-bljl 
and the answer thereto. Tbe patents claimed by the appellee, and wlth the 
infripgement of whlch the fippellant was chargea, were flve In tiumber. 
Twenty-two of the clalms tnereôf are hère Involyed. At the hearing upoa 
pleadings and proofs the Giréult Court decreed ail thèse claims to be valid 
and ail Infringed. An Injiinction was awarded, and a référence ordered for 
the ascertainment of the profita and damages. Défendant in the cross-bill 
bas appealed. 

C. H. Fisk, for appellant. 

Paul A. Staley and Border Bowman, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judgè, having ^ven the foregoîng outline 
of the casçi deliyered the opinion of the court. 

The appellant is charged with the infringement of the following 
patents: A patent to J. A. Pitfàt, No. 385,005, issued June 26, 1888 ; 
a patent tO Ozias, No. 316,348, issued Deçember 20, 1898; a patent 
to Sanderson & Ozias, No. 451,075, issiied April 28, 1891 ; a patent 
to Culmer, No. 486,663, issued November 23, 1892; and a patent to 
Mellinger, No. 1.1,738, reissued May 2, 1899. Ail of thèse patents 
were for improvements in "weighing and price scales," more com- 
monly caïled "computing scales," the spécial purpose of which is to 
ascertain the whole price of the thing bought or sold, without any 
computation by the person using it; the whole price being desig- 
nated by the scale itself when manipulated. The utility of thèse 
scales consists in the certa;inty and readiness by which the total price 
is ascertained., The esseiitial principle on which they rest is the va- 
riation of the leverage on the beani' given to the load which is the 
subject of the opération; the extent of the leverage being governed 
by the price per pound or other unit, suitable graduations being 
marked on the short arm of the beam, and corresponding graduations 
on the opposite arm of the beam beyond the pivot. 

The first patent granted for scales of this kind shown in the record 
was one to Tilly and Warren Flint, issued March 20, 1849, ^ patent 
to which wé shall hâve occasion to refer hereafter. Several patents 
were subsequently granted for various improvements in organization, 
but depending upon the same gênerai principle. Among thèse, three 
patents had been issued to Pitrat prior to the one hère in question, 
the first bearing date March 31, 1885. Ta some of thèse we shall 
also refer later on. In the early patent to the Flints the thing to be 
weighed or estimated was suspended on a pan by a Connecting rod 
running up to the short arm of the lever or beam, and there pivoted 
to the Tower end of the loop or knife-edged saddle, the lower edge of 
the upper portion of the loop resting in the notches on the lever 
which marked its graduation. Later on the scheme was trahsferred 
to platform scales in which. thç platform and its supports took the 
place of the pan. In one form of platform computing scales (the 
one to which the appellee's patents relate) the Connecting rod (in- 
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cluding the head-block between the platform and the price-indicating 
member of the beam did not move laterally — indeed, pains were taken 
to prevent such motion — but the beam was moved through the head- 
block to reach the proper place on that arra to designate the price 
per unit. This was the adjustment. 

The other organization, to which class the appellant's scale be- 
longs, retains the beam, the pivot, and their supports rigidly in place ; 
and the Connecting rod (or the parts whiCh perform its office) and 
the head-block are shifted laterally to reach the proper place for 
the head-block on the price-beam. The détails of construction of 
the two forms vary to suit the dififering requirements. Recognizing 
thèse dififerences and the obvions différence in their mode of opéra- 
tion, we were led to remark upon them in a former suit between 
the same parties (ii8 Fed. 965, 55 C. C. A. 459), where the question 
was whether one form would be Hkely to be taken for the other by 
the public; and the marked mechanical différence was one of the 
grounds upon which we held that such mistake was not likely. 

The patent having the most extensive scope of those in suit is the 
Pitrat patent, No. 385,005. It was the fourth of those issued to him, 
and was granted for "certain new and useful iniprovements in weigh- 
ing and price scales" which he claimed to hâve invented, having the 
following objects : To take ofï from the platform levers the load 
of the beams and weights required in this kind of scale, to adapt 
the platform to use either with or without a scoop, and to provide 
means for holding the Connecting rod in a fixed position while the 
beam is shifted through it, and simultaneously eflfecting such shifting 
of the beam. Only the first and last of thèse objects are hère in- 
volved. Figure 2, hère shown, is a front view of the scale. 
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Figure ip.sh5»'ws:,tlieplatfonn levers and the counterbalancing 
lev^r an4 poisé de$igpe4 to take aff the .weight of the platform lever> 
and other parts ernpjpyedin the opération of the scale. 




In Fig. 2 there is seen a sub-base, h, resting on two pillars. The 
Connecting rod passes from the platform levers tip through the left 
hand pillaf to the head-block resting on the lower beam. The base; 
i, which ' eârries the supports of the beam, is moved on the sub-basè 
either to right or left by means of a pinion set on a shaft extending 
back froiîï the thumb-piece, U, and meshing with côgs set length- 
wise of the bottoiTi of the base. By turning the thumb-piece, U, the 
beami is carried through thé head-block at the uppé^ end of the con- 
necting-rc)d until the head-block réaches the proper distance on thé 
lower arm 6f the beam from the pivot, o, to iridicatè the price per 
unit. Simultaneously with this movement of the thumb-piece and 
shaft, the latter is pushed back against a spring until it engages the 
lower arm, of a lever, V, which, turning back on its pivots, v' v', en- 
gages the head-block hya piti at its upper end which enters the slpt, g', 
in the head-block, By this means the head-block, and of course the 
Connecting rod, are held in rigid relation to the sub-base while thf 
beam is ad justed through the former to the right or left. 

In Fig. 10, b is the counterbalancing lever and C is the poise. This 
lever is pivotally connècted at e with the platform levers and the 
lower end of the Connecting rod so as to neutralize the weight of 
those parts and the parts above directly associated therewith. The 
combination of this counterbalancing lever with the other enumerated 
parts constitutes the substance of the first claim, which reads as fol- 
lows : 

"The combination, with the platforin levers and the price-beam, of the 
head-block, and the Connecting rod interposed between and Connecting the 
platform levers directly with the head-block of the prlce-beam, substantially 
as and for the purpose deseribed." 

The patentese, after mentioning the platform levers, a and a', which 
are ordinary platform levers, says : 

"In addition to the said levers (and tmllke any of the other platform scales), 
I provide an extra lever, b, carrying a weight, O, at the one end, while the 
Bpposite end engages pivotally w^ith the rod, e, which connects the lower lev- 



STANDARD COMPUTING 8CALE OO. V. COMPUTING SCALE CO. 643 

ers, aa', with the left branch of price-beam, K, above. The object of this 
weigbted lever, b, is to act as a counterpoise to levers a a', the platform A', 
the removable lid, y, the Connecting rod, e, and the cross-head or block, g." 

And we think the weighted lever, b, was intended to be included 
in this claim as one of the "platform levers." 

The appellant's scale has means for counterbalancing similar parts 
of its structure. The appellee, in order to maintain the charge of 
infringement, claims for its patent that, though not a pioneer, it is 
one of a broad and fundamental character, having limitations wide 
enough to include generally any means operating to effect a similar 
purpose. At least, it is necessary to attribute to its patent a scope 
substantially as broad as this in order to establish the charge of in- 
fringement of this patent. But, although we do not deny to it the 
merit of invention, it is impossible to recognize in it any such scope 
as is claimed for it. It was as old as anything in this art to provide 
means for counterbalancing the weight of those parts of the structure 
which rested upon the price-beam. In the Flint patent of 1849 this 
was donc by a lever and poise which lifted those parts by attachment 
at the upper end of the Connecting rod. In the Allen patent of 1871 
means were provided to counterpoise the same parts by a lever and 
weight. And in a patent to Pitrat himself, of March 31, 1885, the 
fixed load was counterbalanced by a poise and lever. And it would 
seem to hâve been a great desideratum, if not a necessity, for accu- 
rate work, that this fixed load should in some way be neutralized. 
It is true that in some of the previous patents, where this point was 
attended to, there was a suspended pan instead of a platform; but 
the transference of the same means to operate. in a platform. scale 
was not invention, and it is impossible to hold that Pitrat, by putting 
thèse old means into the patent in suit, could preclude ail others 
from the use of such means in the scales in which they might wish 
to employ them. To give such effect to the claim in question would 
make it so broad that it could not stand in the face of the prier art. 
It can only be supported for the spécifie construction pointed out 
by the patentée, namely, for a counterbalancing beam and poise com- 
bined and in connection with the platform levers and the Connecting 
rod. So construed, it is not contended that the claim is infringed. 
It may well be that putting this part in a secure place and out of the 
way might merit a patent. Such facts were held by us in Star Brass 
Works v. General Electric Co., m Fed. 398, 49 C. C. A. 409, to be 
worthy of récognition. In the defendant's scale, the similar parts 
are counterpoised by an adjunct which serves also as a tare-beam in 
the elevated parts of the scale. 

The other claims of this patent which are alleged to be infringed 
are the fourth, seventh, and tenth, as follows : 

"(4) The comblnation, with the price-beam and the head-block having a 
vertical slot, of the retaining lever and engager carried thereby and adapted 
to enter the slot, substantially as and (or the purpose describcd." 

"(7) The comblnation, with the sub-base, the price-beam mounted on a 
base and the head-block, of the retaining lever having latéral projections be- 
tween its ends, the uprights, and the pivotai supports, substantially as and 
for the purpose described." 
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"(10) The comblnatlon, wlth the platform levers, the prlce-beam, the base 
carrylng the prlce-beam, and the head-block provlded wlth the index or point- 
er, of the rod Connecting the. head-blQCk and the said platform levers and the 
retaining lever, substantially as and for the purpose described." 

Thèse several clairas ail include the "engager," which is designed 
to hold fast in its place the head-block while the beam is shifted 
through it, in combination with other parts not new except that the 
tenth takes in the price-beam shown on the base in Fig. 2, a feature 
which it is not necessary for us to consider, in view of our opinion 
in respect to the scope to be given to the device called the "engager." 
The sevçnth claim involves a modified form of the engager, in which 
the upper end is divided and embraces the sides of the head-block. 
With respect to thèse claims it is again urged that the patent is en- 
titled to the broad construction contended for in construing the first 
claim, and we are asked, in efifect, to accord to this device such efïect 
as shall exclude ail other means for holding the head-block in place 
while the beam is being adjusted. This we should hâve to do in order 
to find infringement. But other conditions than those recited exist. 
The engager in the appellee's patent has for its only purpose that of 
a detent holding the head-block in a constantly jfixed perpendicular 
relation to the constantly perpendicular Connecting rod. It fits the 
requirements of the class of Computing scales in which it was in- 
tended to be used. It would hâve np adaptation to a scale in which 
the head-block is designed to be constantly moving laterally. What 
the appellee points out in the other party's scale as an équivalent of 
its engager is a finger which is preSsed up into an opening in the 
bottom of the head-block and presses it up against springs in its upper 
part whiçh ixormally press down a notched member of the head-block 
into notches on the beam. Without going into more détail, it is suffi- 
cient to say that this pressure upward of the finger into the head- 
block performs the function of relieving the head-block from its nor- 
mal grip upon the beam while it is being moved along it to its place 
at the price mark for the unit of weight. We think it not too much 
to say that this device bears no resemblance to the engager of the 
appellee's patent, and, since it has no such function, it cannot be that 
a combination including it opérâtes in the same way as the combina- 
tion of the appellee which includes, as an efficient and characteristic 
élément, its engager. This conclusion renders it unnecessary to 
make further comparison. It follows that we do not find thèse claims 
to hâve been infringed. We may repeat what we said of the first 
claim, that we do not raise any question of the patèntability of thèse 
claims. But we think that for the reasons stated they are of narrow 
compass, and that they are not infringed. , 

The patent to Ozias, No. 316,348, was for improvements in such 
scales, the object of which he states to be to improve the detailed con- 
struction of the parts, so that they shall be less liable to be disar- 
ranged or worn and thereby become inoperative. The claims hère 
involved, the fourth, fifth, and sixth, relate to the head-block and the 
means for supporting it during adjustment on the beam, and particu- 
larly to thè inclusion in specified combinations of a roUer inside the 
head-block bearing against the under side of the beam, and, in one 
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of the daims, "spring-pressed," to facilitate the movement of the 
beam through the head-block without friction, and means — not speci- 
fied in the fourth daim, but called "stop-rests" in the fifth and sixth 
— for supporting the head-block iijdependent of the platform connec- 
tions. Thèse claims read as foUows: 

"(4) In a prlce-lndlcatlng gcale the combinatlon with a relatively movable 
price-beam and the head-block and connections between said head-block and 
platform, and an anti-friction roller mounted In the head-block and bearing 
against the under edge of the beam, -whereby a rolling contact or point of 
support l8 afCorded durlng the relative movements of the parts, with means 
for supporting the head-block Independent of the platform connections, sub- 
stantlally as descrlbed. 

"(5) In a price-lndlcating scale, the combinatlon with the relatively mova- 
ble price-beam and head-block and connections between said head-block and 
platform, and an anti-friction roller mounted in the head-block and bearing 
against the under edge of the beam, and a stop-rest independent of the plat- 
form connections for supporting said head-block during the relative move- 
ments of the head-block and beam, substantially as described. 

"(6) In a price-indicating scale, the combinatlon with the relatively mova- 
ble price-beam and head-block and connections between said head-block and 
platform, of a spring-pressed anti-friction roller, mounted In the head-block, 
and co-operatlng with the under edge of the beam, and the stop-rests for sup- 
porting said head-block, substantially as described." 

It is seen that the new déments are the roller which the patentée 
says bears against the under side of the beam and the stop-rests, 
independent of the platform connections. But the roller, whether 
with or without spring pressure, was no new thing in such head- 
blocks, and was shown in several previous patents; for instance, in 
the patent to Swihart, 1893, No. 490,518; the patent to Fisher, 
1896, No. 557,064; and the patent to Culmer, 1896, No. 552,826. In 
some the rollers engaged the upper edge of the beam, and in some 
the lower, and in the patent to Culmer, just cited, the rollers were 
spring-pressed. The appellant uses spring-pressed rollers ; the rol- 
lers being forced up under the beam by springs in the upper part of 
the head-block between the head and a notched member running 
on the beam and meshing into the beam when the adjustment is 
made. To transfer a roller, with a spring to press it, from the upper 
part of the head-block to the lower, and vice versa, to engage the 
beam and relieve friction is not invention. Moreover, the appellant's 
structure is not appreciably différent from the old art in this regard. 
But ail of thèse claims include as an dément stop-rests for support- 
ing the head-block, independent of the platform connections. The 
only parts of the appellant's scale which would answer to the call of 
"stop-rests" do nôt operate independently of the platform connec- 
tions, but are dépendent upon them. The frame which serves as a 
connection with the platform' and its levers is the indispensable mé- 
dium through which the head-block is lifted by depressing the tare- 
beam which is pivoted to connect with it. The combinations of thèse 
daims seem to hâve been made with référence to their use in the 
Pitrat class of scales, to which they hâve an appropriate relation, 
and the appellee encounters an inhérent difficulty growing out of the 
différent mode of opération of the two classes to which we hâve re- 
ferred. In the appellee's scales it is désirable that those parts which 
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engage the head-block should hâve cofinection with something else 
than some part of tl^^e connections with the platform. In the appel- 
lant's, it is equally important that those parts should be associated 
with those connections, so that they may travel together. Without 
going further into and comparing the détails of construction, we are 
of opinion that this patent is not infringed. 

Aribther patent upoh which the appellee relies is the patent to San- 
derson and Ozias, No. 451,075. The spécification states that the 
invention relates to improvements in scales such as are described 
in the patent to Pitrat, No. 385,005, and in the application of Ozias 
and Canby on which patent No. 448,837 was subsequently issued. 
On référence to that application it is seen that it, too, refers to the 
Pitrat patent for the détails of mechanical construction; and the 
spécification further shows that Sanderson and Ozias adopt that con- 
struction as the basis of their own claims. Claims 8, 9, and 10 are 
alleged to be infringed. They are as foUows: 

"(8) In a priée and welghitig scale, the eofflbinatlon, -with the shlftlng, Com- 
puting, or prlce-beam and the Welghing beain having a fixed fulcrum, of con- 
nections between each of said beams and the platform, substantlally as de- 
scribed. 

"(9) In a prlce and weighing scale, the eomblnation, with the computlng 
beam having a shiftlng fulcrum and the Connecting rod loosely connected to 
said beam, of the Independent weight or counter beam having a flxed ful- 
crum and an independent connection with the said rod, substantlally as de- 
scribed. 

"(10) In a prlce and weighing scale, the eomblnation, with the computlng 
beam having a shlfting fulcrum and the connçcting rod loosely conuected 
therewith, of the independent weight or counter beam having a knife-edge 
bearing and a bearing on the rod Independent of the connection between the 
computlng beam and rod with which/ the knife-edge bearing engages, sub- 
stantlally as described." 

Thèse claims are construed by thé appellee as containing the spé- 
cial device of employing the counterbalancing lever as a tare-beam, 
that is, means for weighing the tare in the common way of platform 
scales. While it is true that in the description this improvement is 
mentioned, it seems doubtful whether the eighth claim includes it ; 
and this doubt is increased by the fact that in some of the other claims 
it certainly is not included, while in certain others it is. This would 
seem to lead to the conclusion that it is not included in the eighth. 
Besides, it would be difficult tp read that élément into the claim. The 
"weighing beam" seems to mean the beam on which the computlng 
is done. If so, there is nothing to suggest the tare-beam. But the 
ninth and tenth claims do include it. It does not seemi to hâve been 
a very abstruse invention, having the counterbalancing lever of the 
old art before one, to register on it the marks of a common scale to 
show the additional weight put upon the platform, but perhaps it 
may merit a patent. And if it had been separately claimed the ques- 
tion would be presented. But the patentées saw fit to put it into a 
eomblnation which calls for the spécial characteristic of the Pitrat 
scale, that is, the. Computing beam having a shifting fulcrum. The 
drawings show that form of scale and no other ; and the patentée? 
professed, as we hâve said, to be improving upon that scale. But as 
the appellant does not use that eomblnation, there is no infringement. 
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Another thing is the point, which the appellee makes, that there was 
no joint invention for the subject of this patent ; it being contended 
that the daims therein were for inventions of Sanderson solely, or, 
if any were not, that Ozias was the inventer; and this contention 
seems to us well founded. The évidence is convincing that Ozias 
had nothing to do with the invention of many of the claims, but may 
hâve been of that feature which involves the use of the balancing lever 
for a tare-beam. Sanderson and Ozias at the time the application 
was made were going into a partnership, and it appears most prob- 
able that they conceived the idea of having the patent vest a joint 
interest to conform to their interest in the business. If thèse are the 
facts, the patent was not properly issued to them jointly, but each 
should hâve patented his own invention. 

Claims i, 2, 3, 4, 10, and 18 of the patent to Culmer, patent No. 
486,663, are also said to be infringed. In many of the scales then in 
use there was a tare-beam which was used as a weighing beam ; and, 
as Culmer stated in his application, the arc made by the short arm 
of this weighing beam was dififerent from that of the price-bcam, so 
that in opération there was some friction and liability to error; and 
this, he says, it was the principal object of his invention to remedy. 
The means which he proposed were certain spécial devices for flexing 
the Connecting rod by making a joint therein between the weighing 
beam and the Computing beam (including in that term the price- 
beam). The following are the claims in question: 

"(1) The combination, wlth the Computing beam and the welght-beam, of a 
rod Connecting said beams, îiaving a flexible joint between such connections, 
whereby said rod wlll adapt itself to the variations in the vibrations of the 
said beams in the efficient worklng of the soale, substantially as described. 

"(2) The combination, with the Computing and weighing beams of a weigh- 
ing and price-scale, placed the one above the other, of a rod adapted to con- 
nect the weight-carrylng levers with the said beams, eomposed of a lower 
and an upper part which are flexlbly connected at a point between the weigh- 
ing and Computing beams, the said lower paît having a pivot connection with 
the said weighing beam, substantially In the manner and for the purpose set 
forth. 

"(3) The combination, with the Computing and weighing beams of a weigh- 
ing and price scale, of a rod eomposed of an upper and a lower part, adapted 
to connect the weight-carrying levers with the said beams, the upper part 
having pivotai connection wlth a link through which the Computing beam 
slides and having its lower end flexibly jointed with the said lower part, 
which latter has a knife-edge bearing, 19, on the weighing beam and a limited 
pivotai movement relative to the said upper part, substantially as described. 

"(4) In a weigliing and price scale, the combination of the Computing beam, 
a slotted link within which the said beam slides, having pivot-bearings and a 
weight-beam, with a rod Connecting the link-plvots and the weight-beam, and 
having a flexible joint between such connections, and mechanlsm for enga- 
ging said link-pivots for lifting them ont of bearing contact wlth said rod, 
substantially as described, for the purpose stated." 

"(10) In a Computing scale, the combination, with a Computing beam and a 
welght-beam, of a vertical rod having a free pivotai connection with a link 
on said Computing beam, a bearing connection on the welght-beam, a flexible 
Joint in itself between such connections, and a pivotai connection with the 
platform or scale levers, whereby in the opération of the scale the différence 
between the fixed arc described by the weight-beam and the variable arc de- 
scribed by the Computing beam Is compensated for without friction." 

"(18) In a weighing and priée scale, a Computing beam constructed with 
three separate divisions arranged in groups of determined slze, substantially 
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&% descrlbed, In comblnation with a sMe-Unk, 43, and a poise, 46, the lower 
division forming an upper and a lower séries with wlilch tlie said link 43 co- 
acts, reprçsenting the priée division A and B, the upper division representing 
the value séries A and the intermediate division representing both the value 
and welght séries B, the poi^e, 46, coactlng with said upper and intermediate 
séries, whereby the value and priée of the article being.weighed is determin- 
ed, as deserlbed." 

Asitbe flexible Connecting rod is made the characteristic élément 
of the first five of thèse claims, they may conveniently be considered 
together, It was said oï this patent by the Circuit Court of Appeals 
for the Third Circuit,, in a case where the infringement thereof was 
charged, that "it is very certain that the relation of this patent to 
the scale-making art is, not such as to entitle the claim in question 
[daim i] to a construction coyering devices which do not corne with- 
in its spécifie terms. The improvements disclosed by the patents 
hâve no primary characteristics" (Computing Scale Co'. v. Keystone 
Store Service Co., ici Fed. 837, 42 C. C. A. 48); and we conçut 
in that view. Fig. 2 of the drawings illustrâtes the construction. 



j?^,« 




Assumîng thèse claims to be valid, we observe that the Connecting 
rod of the patent is inade of two parts, 18 and 28. The short arm 
of the weighing-beam is bifurcated at the end, and a pivot, 49, runs 
between, upon which rests the upper bearing of the rod, 18. The 
upper end of the rod, 18, is pivoted to the lower end of the rod, 28. 
This is the way in which the Connecting rod is made flexible. Other 
détails relating to the head-block and its immédiate connections are 
shown, but are not essentially différent from the former art, and need 
not be enumerated. By comparing this with the Sanderson and 
Ozias patent, it is seen that, so far as thèse claims are concerned, ail 
that Culmer did was to put a joint in the Connecting rod between its 
upper and lower parts. The appellant does not use a flexible Con- 
necting rod. The frame between the platform and the price-beam. 
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in so far as it serves the purpose of a Connecting rod, is net ilexible, 
and does net embody the characteristics of the Culm«r patent. If 
with other means a kind of flexibility between the weighing beam and 
the Computing beam is supplied, it is donc by différent mechanism 
operating in a différent way. Unless we attribute to the Culmer pat- 
ent a scope so wide as to include ail means of effecting fîexibility be- 
tween the beams, the appellant does npt infringe, for it would be diffi- 
cult to conceive things more unlike. It may be true that the appel- 
lant's structure would meet in a gênerai way the calls of the first 
claim of the Culmer patent ; but, if so, it is a capital illustration of the 
truth of what was said by Mr. Justice Brown in delivering the opinion 
of the Suprême Court in Westinghouse v. Boyden Power Brake Co., 
170 U. S., at page 568, 18 Sup. Ct. 722, 42 L. Ed. 1136, when he said: 

"We hâve repeatedly lield tbat a charge of Infringement is sometimes made 
out, though the letter of the claims be avoided. Machine Oo. v. Murphy, 97 
tJ. S. 120 [24 L. Ed. 9S5]; Ives v. Hamilton, 92 U. S. 426, 431 [23 L. Ed. 494]; 
Morey v. Loekwood, 8 Wall. 230 [19 L. Ed. 339]; Elizabeth v. Pavement Com- 
pany, 97 TJ. S. 126, 137 [24 L. Ed. 1000]; Sessions v. Eomadka, 145 U. S. 29 
[12 Sup. Ct. 799, 36 L. Ed. 609]; Hoyt v. Home, 145 U. S. 302 [12 Sup. Ct. 
922, 36 L. Ed. 713]. The converse is equally true. The patentée may bring 
the défendant vpithln the letter of his claims, but if the latter has so far 
changea the principle of the devlce that the claims of the patent, literally 
construed, hâve ceased to represent his actual invention, he Is as little sub- 
ject to be adjudged an infringer as one wlio has violated the letter of a stat- 
ute has to be eonvicted when he has done nothing in conflict with its spirit 
and intent. 'An infringement,' says Mr. Justice Grier in Burr v. Duryee, 1 
Wall. 531, 572 [17 L. Ed. 650, 660, 661], 'Involves substantial Identity, whether 
that identity be described by the terms, "same principle," same "modus op- 
erandi," or any other. ♦ ♦ * The argument used to show Infringement as- 
sumes that every combination of devices in a machine which is used to pro- 
duce the same effect Is necessarily an équivalent for any other combination 
used for the same purpose. This Is a flagrant abuse of the term "équiva- 
lent." ' " 

Without pursuing the comparison further, we conclude that neither 
of thèse five claims are infringed. 

The eighteenth claim remains to be considered. It is not very 
clearly stated, but, taken as it should be, in connection with the spéci- 
fication, it would seem that it was intended to put into former con- 
structions an additional set of price and value graduations. The 
scheme is, however, the same as in earlier patents, many oî which, 
founded on the fundamental principle developed in the Flint patent, 
contained more than one set of graduations. In fact, the FHnt pat- 
ent itself disclosed more than one. So did the Pitrat patent of i886. 
No. 344,857, which was, in another form, adopted in the Sanderson 
and Ozias patent. At most, this addition is but the mère extension 
of an old idea, and nothing more than the ordinary mechanical skill 
of one conversant with the art could readily supply. To admit pat- 
entability in this would be to hold that every duplication ad infinitum 
of similar forms founded on an old principle would be patentable in- 
vention. It is certain that such a proposition cannot be maintained. 
Smith V. Nichols, 21 Wall. 112, 22 h. Ed. 566; Grant v. Walter, 148 
U. S. 547, 13 Sup. Ct. 699, 37 L. Ed. 552 ; L. Schreiber & Sons Co. 
v. Grinim, 72 Fed. 671, 19 C. C. A. 67; Soehner v. Favorite Stove 
Co., 84 Fed, 182, 28 C. C. A. 317. 
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: The other pâteatof the appellée wbiçh is supposed to be infringed 
is the reissued piatént, to Mellinger, No. 11,738. The objects of the 
invention are stated ïbyithe patentée to be two: First, to secure a 
more perfeet gravity adjusttnent for thq beam, which cannot be tam- 
pered wîth by unskilled persons ; and, secondly, to provide improved 
means for supporting tlae platform. The présent suit is concerned 
only with the first of thèse objects. That part of Fig. I hère shown 
illustrâtes the invention. 




F conta|ns the means whçreby the gravity adjustment is effected. 
Fig. 2 shows one mode of elïeGting it. 



-^«. 




In the spécification ît is said that in ail scales, when the beam is 
balanced on its pivots, it , must hâve its center of gravity slightly 
-bdow its pivots, so as to hâve a small excess of weight below the 
pivots in order to give tlie beam the proper degree of sensitiveness 
and stability in its movements. And this is true of price as well as 
of weighing scales. The patentée, àfter commenting upon the difE- 
ctlltiés which an inexperienced person would hâve in readjusting the 
gravity weight in case oliany disarrangement, proposes to put it in a 
secure place where it shall be Out of the way and not exposed to care- 
less meddling after the adjustment has once been made by a compé- 
tent expert. He therefore provided the cylîndrical chamber, F, into 
the bottom of which- cold lead is driven or melted lead is pour éd. 
Other soft métal may be used. Enough is introduced to efifect the 
balance, and, if more happens to be put in, the excess may be bored 
out. This being done, a cap is to be screwed upon the top with pipe 
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tongs, and sealed so tightly that it cannot be removed by ordinary 
means. But the same resuit is reached, he says, by making the bot- 
tom part of the cylinder heavier and then boring out the excess of 
weight. Ail this is intended to be donc at the factory. Another 
mode is provided for by making a metallic core for the chamber, 
which raay be moved up and down by a set screw running dovvn 
through its center and resting on the bottoro of the chamber. The 
core is prevented from revolving by a screw running through the 
side of the chamber into a spline on the core. Ail is to be covered 
and sealed as in the other case. The patentée had, as we hâve said, 
pointed out that in ail scales where the beara is balanced on pivots 
the center of gravity should be below the line of the pivots. And 
undoubtedly this was a well-known principle of construction, but it 
appears that he did not dépend upon the relative height of the ad- 
justing weight in the cylindrical chamber, for he says : 

"Although I hâve shown In this particular instance the chamber or casing. 
F, arrangea vertically and mounted upon one end of the beani, it is merely 
to perform the addltional function of rlgidly uniting the upper and lower grad- 
uated members of the beam, it being clear that the function of adjusting the 
gravity of the beam or lever vrith relation to its line of pivots will be equally 
performed If the casing or chamber, F, be arrangea substantially parallel to 
and either above or below the line of pivots on said beam or lever." 

He does not state how the center of gravity is in such case to be 
preserved at the proper place, and such a construction would seem 
to broaden his patent beyond his original conception, and far into 
the bounds of the prior art. The claims hère relied on are the ist, 
2d, 4th, 9th, loth, and iith, as follows : 

"(1) In a scale, the combination, with the beam, of a vertically arranged 
chamber or casing rigidly mounted thereon, and a gravity vyeight inclosed 
within said chamber, whereby the sensitiveness of the balance of the beam 
may be adjusted, and said beam is adapted to hâve Its center of gravity var- 
ied vertically, substantially as described. 

"(2) In a scale, the combination, with the balanced beam, of a casing hav- 
Ing a chamber therein with its longitudinal axis at right angles to the longi- 
tudinal axis of the beam, with means for closing said chamber and a gravity 
weight carried by said beam and located in said chamber in fixed position, 
whereby the sensitiveness of the balance of the beam may be secured, ■ but 
adapted to hâve its center of gravity varled vertically, substantially as de- 
scribed." 

"(4) In a weighing and price scale, the combination with the weighing 
beam and independent price-beam, having its pivot adjustable with relation 
to the platform lever connection, of a chamber or casing on the price-beam, 
having its longitudinal axis at right angles to the longitudinal axis of the 
beam, and a gravity weight located in said chamber and adapted to bave its 
center of gravity varied vertically, whereby the proportion of the weight be- 
low the pivot of the beam may be regulated and the sensitiveness of the bal- 
ance of the beam adjusted, substantially as specified." 

"(9) As an improved means for adjusting the gravity of scale beams or lev- 
ers, a chamber carried rigid with the beam or lever and adapted to hâve more 
or less weight taken therefrom or placed therein and the center of gravity 
thereby varied vertically, and means for sealing the mouth of said chamber, 
whereby the sensitiveness of the balance of the beam may be adjusted, sub- 
stantially as specified. 

"(10) As an improved means for adjusting the gravity of scale-beams or 
levers, a chamber open at one end and carried rigid with the beam or lever, 
said chamber being adapted to contain weight more or less near its openlng 
to vary Its center of gravity vertically, and means for sealing the opening to 
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sald chamber, whereby the sensitlveness of the balance of the beam may be 
adjusted, snbstantially as speeffleid. 

"(11) In a welghlng and ptlce scale, the eombinatlon with the weighlng 
beam, and an independent priçe beam, having an adjustable weight-per-unit 
knife-edged connection between said price-beam and the platform lever con- 
nection, of a chàrabèr open at eue end, a gravlty weight carried by said price- 
beam and- lôcateà In sald chamber, and adapted to hâve Its cehter of gravlty 
adjusted vertlcally with référence to said price-beam, whereby the gravlty of 
the beam and the sensitlveness of its balance may be adjusted, and means 
for sealing the opening of said chamber and thus prevent tampering with the 
gravlty bf sald beam, substantially as speclfled." 

Various means for adjusting the gravity of scale-beams had long 
been in use, and it was only the provision of some new and useful 
means of efïecting it which would entitle the device to a patent, and 
ail old eonstructions or their équivalents belonged to their inventors 
or to the public. Without further référence to the progress of the 
scale-making art in this direction in earlier patents, we will glance 
at the, patent to McNeill, No. 396,285, granted in 1889. This patent 
was for improvements in Computing scales, one of which was in the 
means for adjusting the balance of the beam. The drawings show 
the price-beami and Computing beam balanced on pivots in the usual 
way, and at their outer ends, intégral therewith, a cylindrical cham- 
ber, or "bore," as it is termed, "which are adapted to receive suitable 
weights for balancing, such as shot, or the like." If, as we must sup- 
pose, the patentée knew, what was commonly known in the manu- 
facture of scales, that the center of gravity should be in; a line a little 
below the line of the pivots, we must présume that feature was em- 
bodied in his scale in providing for the adjustment, Observing this 
requirement, he makes the identical provision for containing the bal- 
ancing weight as is found in the Mellinger patent into which Mc- 
Neill says he puts "suitable weights," and a suitable weight would 
be any weight adapted to the purpose. It seems to us clear that this 
covered the gênerai form of construction of the patent in suit, ex- 
cept that it did not show, the screw cap sealed in to prévent intrusion, 
an élément, ineluded in. the combination of the ninth, tènth, and elev- 
enth claims. The appellant, however, does not usé this latter device, 
buf an ordiilElry cap removable by simply lifting it. If it was dé- 
sirable to vary the vertical adjustment of the weight, that was easily 
practicablc by raisihg the bottom of the bore with some other suit- 
able matérial, or other m^eans whîch would readily occur to a me- 
chanic. The différence It this regard betAveen the patent in suit and 
McNeill's is extremely sleîïder. It is but "the shadow of a shade." 
So, if it was seen tobe désirable that the weight should not hâve 
capacity to change its position laterally, an ordinary observer would 
know that the weight should conform to the bore, , In regard to the 
form shown as a spécial illustration of Mellinger's balance weight, 
namely, a core raised and lowered in the chamber by a screw, it is 
enough to say that the appellant does not use it. Indeed, it is not 
shown that the appellant's Structure contains anything more than 
that of the McNeill patent in this matter of adjusting the balance 
of the beam. In fine, we think that the ist and 4th claims of this 
patent were anticipated by the McNçill patent, and that the 2d, gth. 
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loth, and iith daims are not infringed. The latter ail include as an 
élément of the combination the closed or sealed chamber which the 
patentée described as one of the distinguishing features of his in- 
vention, and this the appellant does not use. We do not pass upon 
the validity of those claims. Testimony was introduced by the appel- 
lant which it claims is to the effect that it does not make any ad- 
justment itself, but makes and sells its scales with provision for such 
adjustment as the purchaser sees fit to make, and we are not re- 
ferred to any évidence conflicting with this. Of course, if it made 
or sold scales having peculiar provision for the intended incorporation 
therein of a valid patented device of the appellee, it would be lia- 
ble as a contributory, if the expected incorporation should thereafter 
be made by another. But if it makes or sells scales having simply 
adaptations for a proper adjustment, such as was known in the art, 
it would not be liable if another person should of his own voUtion 
put into the scales a form of adjustment patented by the appellee. 
But we need not décide this question of fact. Assuming for the 
présent purpose that the Melhnger patent in some of the claims 
shoW'S a patentable improvement of the McNeill invention, we do 
not find that the appellant makes use of such improvement. 

We think it proper to say, in conclusion, that the history of thèse 
Computing scales as exhibited by this record shows that the fun- 
damental conception, as well as the invention of the principal mechan- 
ical éléments of such scales, are justly attributable to the Flints. 
Their scale looks simple enough in the drawings, but it was the start- 
ing point in ail the directions pursued in subséquent improvements, 
most of which relate to the merest matters of détail, though, taken 
ail together, they hâve rendered the original invention more practical 
and useful. 

The decree will be reversed, and the cause remanded with direc- 
tion to dismiss the cross-bill at the cost of the appellee in this as 
well as in the Circuit Court. 



HALH & KILBURN MFG. CO. v. LEHIGH VALLEY TRACTIOX 00. 

(Circuit Court, E. D. Pennsylvanla. December 31, 1903.) 

No. 3. 

1. Patents — Handhold on Car Sbats— Anticipation. 

Davis patent. No. 648,927, relating to certain Improvements in the 
backs of car-seats by the addition of a handhold from the cut-out corner 
of the seat, Intended for the use of passengers compelled to stand In the 
alsle, held not anticlpated by McKelvey and Van Beek patent, No. 363,661; 
Gilflllan patent, No. 436,829; Gilfillan and Emmert patent, No. 421,356; 
or Stevenson relssued patent, No. 6,429. 

a. samb. 

Where It was clalmed that Davis patent, No. 648,927, for handhold on 
car-seats, was anticlpated by Haie patent, No. 626,831, but the patentée 
testified that before the Issuance of the patent to Davis his partner dls- 
closed such handhold to witness, and that witness immedlately took steps 
to put it Into commercial use, and the Haie patent made no clalm for the 
seat-baek or the handle, which was merely shown in one of the speciûca- 
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tlons thereof, the Davis patent therçon subsequently Issued was not an- 
ticipated by the Haie patent 
8. Bamb— Patbntablb Notbltt. 

Dairîs patent, No. 648,927, for à handïiold on the inslde corner o( car- 
seats, tor the beneflt of passengers eoinpelled to stand In the aisles of 
crowded cars, is not vold for lacfe of patentable novelty. 

In Equity. 

S. O. Edmonds, for complainant. 

P. K. Erdman and George H. Knight, for respondent. 

J. B. McPHERSON, District Judge. This suit is brought to re- 
strain the infringement of letters patent No. 648,927, applied for 
onAugust 6, 1898, and granted on May 8, 1900, of which the com- 
plainant is now the owner. The inventor was George H. Davis, and 
his patent relates to certain iniproveraents in the backs of car-seats. 
Its subject and scope will perhaps be best understood by examining 
the following quotation from the spécification: 

"Much dlfflculty and annoyance are experienced by the traveling public 
in crowded rallway cars, owing to the laek of satisfactory provision for sup- 
porting the passengers standing in the aisles. Street cars are usually provided 
with pendent band stràps hanging from a rail or support in the top of the 
car; but such straps are only conveniently plàced when the seats extend 
longitudlnally, and are more or less inconvénient, as they necessitate the 
stretching of the arm upiyard, and are unsujted to persons of short stature. 

"It is an objeet 6f my liivention to provide a car-seat baek •with a handpiece 
or handle suitable to be grasped by the hand of a passenger standing In the 
alsle, and to fnrnish the requlsite support. 

"It is also an objeet of my invention, in thus providing the seat-bacb with 
a supportlng handle, to préserve the sjTnmetry of the seat-back, and to avold 
the formation of any objectlonable extensions or projections which would 
form obstructions and be liablé to engage the apparel of the passengers. 
• * • 

"A Is a car-seat back, hère shown as a.shlftlng seat-back, earried by shift- 
Ing aide arms, B, B, and adapted to be shlfted from one side of the seat- 
cushlon, C, to the other. 

"D is the handpiece or handle, earried by the seat-back, and located in an 
ordinary car-seat at the outer or aisle end, so that it may be grasped by pas- 
sengers standing in the aisle. In some cases the handle is located at each 
end of the seat-back. In my preferred construction the corner of the seat- 
back is eut away or reduced, and the handle Is attached at the eut-away or 
reduced portion, so as to préserve the symmetry of the outline of the seat- 
back, and not to form any projection or extension therefrom. The preferred 
form of the handpiece or handle is that shown in the drawings, consisting 
of an angular casting or métal pièce, of which two sldes, d, d', form the outer 
portion, which is grasped by the hand, and the third side, d, constitutes the 
base, which is fltted upon the face of the cut-away or recessed corner of the 
seat-back. Extensions, d, of the sides, d, d', form fastening-lugs by which 
the handle may be secured to the top and side of the seat-back by screws or 
otherwise, as shown In Fig. 1. The base, d, may be provided with a lug or 
lugs, d, adapted to engage recesses in the face of the frame of the seat-back 
to give greater rigidity and latéral strength, and to facilitate the application 
of the handle. In this construction the sides, d, d', may be fltted snugly 
agalnst the ends of the boundary-rib, a, of the seat-back, thus forming a sub- 
stantiel xjoHtiBuatlon thereof, and the corner of the handle may be rounded, 
as at d, to correspond with the opposite corner of the seat-back, and to ren- 
fler the rest more comfortaWe to the grasp. 

"The détails of construction, may be varled without departlng from the in- 
vention, and, if desired, the hand-grasp or handle may be formed by cutting 
ofC a corner or portion of the frame of the body of the seat-back and extend- 
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tng the boundary-rib, a, over the cut-off or recessed portion, as indlcated by 
dotted Unes In Flg. 1." 




The patent has two daims, both of which are said to be infringed : 

"(1) In a car-seat, the combination with a seat-back having a portion o£ its 
outer edge eut away or recessed, of a handle or handrest secured to the seat- 
baek at said cut-away or recessed portion and having its outer portion con- 
stituting a substantial continuation of the edge of the seat-back. 

"(2) The handpieee or handle for a car-seat back consisting of a pièce, D, 
having the two outer sides, d, d', forming an angle -with one another, and the 
inner side, d, extending between and uniting the sides, d, d', and forming a 
base for attachment to the frame of the car-seat, in combination with a seat- 
back having its outer corner eut away, and having the base, d, of the hand- 
pieee fitted to said cut-away corner with the outer portions, d, d', forming a 
substantial continuation of the outer edge of the seat-back." 

The défenses relied upon are lack of patentable invention and an- 
ticipation, for, if the patent is valid, the defendant's structure is so 
plain an infringement that only slight efifort is made to justify it. In 
the light of the prior art, however, the other défenses show much more 
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merit, and I hâve had^a good deal oî difficillty încoming to a con- 
clusion. The patent to McKelvey and Van Beek, No. 363,661, 
granted in May, i887rand the patents to Gilfîllan, No. 436,829, dated 
September 23, 1890, and to Gilfîllan and Emmert, No. 421,356, granted 
in February, 1890, show a combination of handle and seat that goes 
far to suggest the construction of the patent in suit. So, too, does 
the handhold of the Stevenson reissues, especially No. 6,429, dated 
May II, 1875, which was expressly intended to furnish "the outer 
ends of the car-seats with a grab-handle, by means of which to enable 
the passengers to steady, assist, and support themselves in getting on 
and qff." This object, to provide a support for the passengers, is 
also the object of the Davis patent, but the situation of the passengers 
and the mischiefs to be prevented are not the same, so that the results 
sought to be accompHshed are différent ; and this, with the différence 
in thé means of accomplishing the respective results, is, I think, suf- 
ficient tb distinguish the two devices patentably. The McKelvey 
and Van Beek and the two Gilfîllan patents do not aim at ail tO' fur- 
nish a support for passengers standing in the aisle. Their handles 
are intended either to enable the seat-back to be more easily shifted, 
or to support a head-rest ; ànd nowhere in either of the three patents 
is there any évidence that the handles or brackets were designed to 
be grasped as a support by the standing passengers, or were even 
thought of in that connection. Moreover, différences of construction 
are found hère, also, sufïîcient to difïerentiate the two distinctly. If 
thèse three patents are laid aside, only one of the others that hâve 
been oflfered in évidence needs any discussion. The rest are ail in 
différent arts, and, at the best, hâve only remote relations to the in- 
vention now under considération. 

But the Haie patent. No. 626,831, which discloses an exact counter- 
part of complainant's device, requires a few words. It was applied for 
on June 11, i898> and was granted June 13, 1899, both dates being 
before the corresponding dates of the Davis patent ; and, as I hâve 
just said, the drawings of the seat-back and handle are precisely alike 
in each. Moreover, although Haie makes no claim for the seat-back 
or the handle, the spécification bas this pertinent paragraph : 

"The sald back, B, Is provlded with a handle, K, to support passengers 
Btanding In the aisle. This Is preferably performed by euttlng away the 
seat-back at One cofner and àttâching thereto a handle, which thus forms a 
Bubstantial continuation of the seat-back frame." 

Unexplained, this exact lîkeness would, of course, be fatal to the 
Davis patent, and undoubtedly the foregoing facts cast upon the com- 
plainant the burden of showing by clear and convincing évidence that, 
in spite of appearances, Davis was entitled to priority of invention. I 
was at first inclined to think that the testimony ofïered for this pur- 
pose was not sufïîcient, but further reflection, aided by the supple- 
mental argument upon thi^ point, bas satisfîed me that Mr. Hale's 
explanation of how the Davis handle came to appear in his application 
should be accepted. I quote from his testimony : 

"(6) The drawlng of the Davis patent and that of the Haie patent appear 
to show the same construction of seat-back, do they not? A. Yes, sir, they 
do; exactly. 
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"(7) Can you explaln thls? A. Some tlme prlor to the application for my 
patent, Mr. Ford, a member of the flrm of Ford, Bacon & Davis [referred to 
in the Davis patent], came to me and stated that Mr. Davis had gotten an 
idea of putting a handle onto the baclc of a car seat, and he vcanted I should 
malse one, which we did; and subsequently he gave us an order, or, rather, 
it was the resuit of an order we received for some flve hundred of those han- 
dles. My application at that time v^as for a car seat containing a new me- 
chanlcal movement, and it appears the only reason I can account for the 
back being In exactly the same shape as that contained in the Davis patent 
was that thls seat containing the new mechanical movement was made up 
with one of those bandles on, and the patent attomey, of course, put It into 
my spécification. 

"(8) I observe that there are no claims in the Haie patent, No. 626,831, up- 
on the handle, or the back equipped with the handle, but that thèse claims 
seem directed to the operating mechanism, or, as you hâve called it, 'mechan- 
ical movement.' Was thls In accordance with your instructions? A. It was. 

"(9) As I understand you, the handle shown In patent 626,831 was, prlor to 
the fiUng ot your application for patent 626,831, disclosed to you by Mr. Ford, 
the partner of the patentée George R. Davis. Am I correct as to that? A. 
You certainly are. 

"(10) When Mr. Ford first disclosed Mr. Davis' invention to you, did you, 
or did you not, take steps to put it into commercial use? A. I did. I saw 
there was a big market for such a thing as that, and we immediately took 
hold of It and put It Into commercial use, and received very soon our first 
order of about five hundred, which hâve increased until we hâve made a 
great many thousands of them." 

If this is true — and I accept it as verity — ^the likeness between the 
two drawings is satisfactorily accounted for. 

Upon the remaining question, whether patentable novelty is dis- 
closed, I am also of opinion that the complainant's position should be 
sustained. The device has undoubtedly shown itself to be useful, for 
more than 30,000 seat-backs, equipped with the Davis handles, hâve 
been sold in the comparatively short time since the manufacture 
began, and they hâve therefore evidently made a place for themselves 
in the art. The structure certainly is free from many defects of the 
hanging straps, and, while its range as an invention may not be wide, 
it seems to be adapted to add distinctly to the comfort and safety of 
passengers who are obliged to stand in a crowded car. Moreover, 
the patent was granted after a prolonged struggle and much considéra- 
tion in the Patent Office, and was only obtained by a décision of the 
examiners in chief. It was therefore scrutinized with much care, the 
McKelvey and Gilfillan patents being specially discussed ; and, under 
thèse circumstances, the usual presumption of validity arising from 
the grant is, I think, a good deal strengthened. Regarding the case 
as doubtful — and this is as far as I am able to go with the défendant 
— ^this presumption should turn the scale. 
. The usual decree may be entered in favor of the complainant. 
126 F.— 42 
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OLBVELAND FOUNDRY CO. et al. v. KAUFMANN BHOS. 

(Circuit Court, W. D. Pennsylvania. November 9, 1903.) 

No. 13, 

1. Patents— Invention— Oii. Bdrnbrs. 

The Jeavons patent, No. 702,560, for an oll burner, doesnot dlselose 
a new mechanism or comblnation, but merely a new use fot a,n old and 
•vvell-known mechanism, and Is vold for lack of patentable intention. 

2. Same- Prbsdmption of Validitt. 

, The presumptlon of validlty, due to the grant of a patent, is qualified 
by the fact that prlor patents, materlal to a just estimate of the art, were 
not cited or considered by the examiner. 

In Equity. Suit for infringement of letters patent No. 702,56o> for 
an oil burner, granted to William R. Jeavons June 17, 1902. On 
final hearing. 

Bakewell & Byrnes, for complainants. 

W. B. Rodgers and S. J. Cox, for respondents. 

BUFFINGTON, District Judge. This is a bill brought for the 
infringement of letters patent No. 702,560, granted June 17, 1902, 
to William R. Jeavons, for an oil burner. The défenses are non- 
infringement and invalidity of the patent. The device in question con- 
sists of a threaded needle valve located in the lower end of an envelop- 
ing sleeve, the upper end of which is higher than the maintained level 
in the supply tank. This valve controls the oil supply to the burner, 
and, in case the valve or burner becomes clogged, the valve stem may 
be unthreaded and used as a plunger to agitate the oil and so remove 
the clogging or objectionable substances. While we haye given this 
case an unusual amount of study, wé will not discuss it at length, but 
content ourselves with simply stating the conclusions we hâve reached. 
A needle valve to control oil supply was a well-recognized mechanism 
in oil-stove construction. Placing such valve in an enveloping sleeve, 
the top of vi^hich was higher than the level of the oil supply, was also 
known. Placing the threads at the lower end of the enveloping sleeve 
had also been practiced. There is nothing in the prior art to show 
that the practice of detaching the valve stem from the threads, and its 
use as a plunger to openjthe valve, was known before Jeavons dis- 
closed it in the patent in suit. Now, while such practice is nqvel and 
useful, we cannot, having regard to the prior useof an enveloping 
sleeve and a needle valve stem therein, concède that the use of the 
latter in the former as a plunger, or force pump involyed patentable 
novelty. It is not the case of devising new means, but rather the dis- 
covery of new uses to which an old mechanism could be put. To 
sustain this patent would be to give the patentée a monopoly of a 
prior mechanism, to wit, a needle valve in an enveloping sleeve, be- 
cause he had found a new way in which such mechanism could be em- 
ployed. We think, in sustaining this patent and granting the patentée 
a monopoly of such use, we might trench on the public right to make 
any use it saw fit of a needle valve and an enveloping sleeve. More- 
over, the presumption of patent validity, due to its issue, is possibly 
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affected bythe fact that several patents, tnaterial to a just estimate of 
the prior art, were not considered by the examiner. 

The case is a close one. We hâve not arrived at our conclusion 
without hésitation, and there are grounds for strongly urging a différ- 
ent one; but bearing in mind that what the complainant hère seeks 
is a monopoly of far-reaching effect in this art, and the burden resting 
upon him to show a clear right thereto, we are of opinion we are justi- 
fied in resolving our doubts in favor of the public and holding this pat- 
ent invalid. Let such a decree be drawn. 



UNITED STATES v. DIETRICH. 

(-Circuit Court, D. Nebraska. January 4, 1904.) 

1. CiîiMiNAL Procédure — Remitting Indictmenï prom District to Circuit 
Court — Construction op Statdte. 

In Rev. St. § 1038 [U. S. Comp. St. 1901, p. 723], providing that "any 
District Court may, by order entered on its minutes, remit any indlctment 
pending thereln to the next session of the Circuit Court for the same 
district, * • * and thereupon the proceedings in such case shall be 
the same in the Circuit Court as if such indictment had been originally 
found and presented thereln," the word "session" is used as meanlng an 
actual sitting of the court for the transaction of business, and not in the 
sensé of "term," and the Circuit Court has jurisdictlon to proceed with a 
case so remitted at the then current term. 

Regular ternis of the Circuit and District Courts of the United 
States for the district of Nebraska are required to be held at Omaha 
commencing on the fîrst Monday in May and on the second Monday in 
November of each year. December 17, 1903, during the November 
term of the District Court held at Omaha, the grand jury returned into 
that court an indictment against Charles H. Dietrich, charging him 
with bribery under section 1781 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 1212]. The November term of the Circuit Court held 
at Omaha was adjourned December 24, 1903, to December 28th fol- 
lowing, and then, by successive adjournments, to January 4, 1904. 
December 26, 1903, during its November term, the District Court, 
acting under section 1038 of the Revised Statutes [i U. S. Comp. St. 
1901, p. 723], remitted the indictment named to the next session of 
the Circuit Court for that district. 

W. S. Summers, U. S. Atty., and S. R. Rush, Asst. U. S. Atty. 
John C. Cowin and R. A. Batty, for défendant. 

Before VAN DEVANTER, Circuit Judge, and MUNGER, District 
Judge. 

VAN DEVANTER, Circuit Judge (after stating the facts as above). 
The question of jurisdiction présents itself in every case, and must 
be answered by the court, whether propounded by counsel or not. 
In this case the query arises whether, upon the remission of an in- 
dictment from the District Court to the Circuit Court under section 
1038, the Circuit Court may try and dispose of the case at a then cur- 
rent term, or must defer such proceedings until the term beginning 
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next after the entry of the order Of rémission. The pendency of sev- 
eral indictments in like situation as this, and the propriety of deter- 
mining the question in advance of the trial, hâve caused us to care- 
fully consider it, although not as yet raised by counsel. Section 1038, 
Rev. St. [U. S. Comp. St. 1901, p. 723], reads: 

"Any District Oourt may, by order entèred on Its minutes, remit any In- 
dictment pending thereln to tlie nëxt session of the Circuit Court for the 
same district, when, In the opinion of such District Court, dlfflcult and im- 
portant questions of law are involved In the case; and thereupon the pro- 
ceedings in such case shall be the same in the Circuit Court as if such In- 
dictment had been originally found and presented thereln." 

The query stated will be answered -or resolved by ascertaining the 
true meaning of the word "session" as hère used. It does not hâve 
a single fixed and definite meaning, but is variously used in stat- 
utes and constitutions. As applied to courts, the sensés in which 
it is used are illustrated by Drew v. Judges, 3 Hen. & M. (Va.) i, 3 
Am. Dec. 639, 645 ; Lipari y. State, 19 Tex. App. 431 ; In re Gannon, 
69 Cal. 541, 545, II Pac. 240; Falltrick v. Sullivan, 119 Cal. 613, 619, 
51 Pac. 947; Bryan v. Pinney (Ariz.) 17 Pac. 97; Mansfield v. Mu- 
tual, etc., Ins. Co., 63 Conn. 579, 29 Atl. 137 ; Commonwealth v. Gove, 
151 Mass. 392, 24 N. E. 211 ; MacNaughton v. South, etc., Co. (C. C.) 
19 Fed. 881 ; Stefani v. State (Ind.) 24 N. E. 254 ; McMullan v. United 
States, 146 U. S. 360, 13 Sup. Ct. 127, 36 L. Ed. 1007; United States 
V. Pitman, 147 U. S. 669, 13 Sup. Ct. 425, 37 L. Ed. 324. As applied 
to législative bodies and other assembUes, the sensés in which it is 
used are illustrated by People v. Auditor, 64 111. 82, 87 ; Williams v. 
Nashville, 89 Tenn. 494, 15 S. W. 364 ; People v. Fancher, 50 N. Y. 
288, 294; John V. Farwell Co. v. Matheis (C. C.) 48 Fed. 363; Ravens- 
craft V. Comm'rs (Idaho) 47 Pac. 942; Heim v. Brammer (Ind. Sup.) 
44 N. E. 638. Thèse cases show that the word is sometimes employ- 
ed to indicate an actual sitting of a court, législative body, or other 
assembly, not interrupted by adjournment; that at other times it 
is employed to indicate an actual sitting continued by adjournments 
in ordinary course froni day to day, or over Sundays and hoHdays, 
but not interrupted by adjournment to a distant day; and that at 
still other times it is employed as the équivalent of "term" — that is, 
to indicate the entire period intervening between the convening of 
a tribunal or. assembly and its final adjournment. The true mean- 
ing is ascertained in each instance by référence to the context and 
the object of the statutory or copstitutional provision under consid- 
ération. 

Lexicographers ascribe to the ivord the same variety of meaning. 
The définition given in Abbott's Law Dictionary is: 

"A sitting; sometimes used for the time during which any body of per- 
sons or tribunal is organized, compétent for transaction of Its business; in 
other connections, the time during which it is convened and actually engaged 
in business. * * * In respect to courts, where 'term' takes the place of 
'session' to express the period during which the tribunal is organized and 
compétent for transaction of business, the double meaning of 'session' is lésa 
notlceable. It èenerally Imports ah actual sitting, but not necessarily; it may 
be used as équivalent to term." 
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Black's Law Dictionary gives tliis définition : 

"The sitting of a court, législature, council, commission, etc., for the trans- 
action of its proper business. Hence, the period of time, withln any one day, 
durlng which such body is assembled in form, and engaged in the transac- 
tion of business, or, in a more extended sensé, the whole space of time from 
Its first assembling to its prorogation or adjournment sine die." 

Burrill says: 

"The sitting of a court; the sitting of justices or judges in court; the time 
during which a court is held. Frequently used in the plural, 'sessions,' liko 
the word 'sittlngs.' " 

Bouvier says: 

"The time during which a législative body, a court, or other assembly, slts 
for the transaction of business; as, a session of Congress, which commences 
on the day appointed by the Constitution, and ends when Congress flnally 
adjoums before the commencement of the next session; the session of a 
court, which commences at the day appointed by law, and ends when the 
court flnally rises. A term." 

The Encyclopsedia of Pleading and Practice, vol. 21, pp. 599, 560, 
says: 

"A term of court is a definlte and flxed time or season of the year pre- 
Bcribed and set apart for the dispatch of judicial business. 

"A session of court Is the time during a term In which the court sits for the 
transaction of business." 

The Century Dictionary includes the following among the word's 
meanings : 

"(2) The sitting together of a body of individuals for the transaction of 
business; the sitting of a court, académie body, council, législature, etc., or 
the actual assembly of the members of thèse or any similar body for the 
transaction of business; as, the court is now in session (that is, the members 
are assembled for business). 

"(3) The time, space, or term during which a court, council, législature, or 
the like meets daily for business, or transacts business regularly without 
breaking up. Thus, a session of the législature commonly means the period 
from its assembling to its adjournment for the year or season, in contradis- 
tinction to its daily sessions during that period. » • • The session of a 
judicial court is ealled a 'term.' " 

In McMulIan v. United States, supra, it is said by Mr. Justice Har- 
lan, speaking for the court : 

"When the court is open by Its own order for the transaction of business, 
It Is in session wlthin the meaning of this section (Eev. St. | 829 [U. S. Comp. 
St. 1901, p. 636]). If the court by Its own order is closed for ail purposes of 
business for an entire day or for any given number of days, it is not in ses- 
sion on that day or during those days, although the current term has not 
expired." 

Enough has been said to make it clear that, depending upon the 
appHcation of estabhshed rules of interprétation, the next session oî 
the Circuit Court, within the contemplation of section 1038, is eithcr 
the actual sitting of that court for the transaction of business occur- 
ring next after the entry of the order of remission, or the term of 
that court beginning next after the entry of that order. Generally, 
two terms of the Circuit Court are provided for in each district, but 
in some instances Congress has provided for more than two terms or 
for only one. There has long been a gênerai practice to substantiallj 
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continue or prolong each term until the beginning of the next. This 
is accomplished by adjournments in ordinary course from day to 
day, or over Sundays and holidays, so long as the prompt, orderly, 
and convenient dispatch of the business of the court suggests that 
course, and by adjournments for longer periods at other times. The 
court is thus not for any great length of time wholly closed to those 
whose rights or material convenience will necessarily sufïer by the 
postponement to the next term of litigation or business in which they 
are concerned. It follows that, if the remission is to the next actual 
sitting of the Circuit Court for the transaction of business, it will 
not generally or materially delay or postpone the trial or disposi- 
tion of the case remitted, while if the remission is to the term be- 
ginning next after the entry of the order of remission the trial and 
other proceedings will generally be materially delayed and postponed, 
and possibly to the préjudice of the accused or of the government. 
The purpose of remitting an indictment to the Circuit Court under sec- 
tion 1038 is to place the case in a position where questions of law 
deemed by the Districit Court to be diiificult and important may be 
considered and determined by the circuit justice or a circuit judge 
while the case is yet in a triai court. The accomplishment of this pur- 
pose is not necessarily or generally dépendent Upon the case going 
to the next term of the Circuit Court. At the very time when the 
order of remission is entered in the District Court the circuit justice 
or a circuit judge may be presiding at the sittings of the Circuit Court, 
or may be expected to préside thereat in the near future ; and in any 
event the présence of the circuit justice or of a circuit judge at the 
next term cannot be antiçipated with greater certainty than can his 
présence at some adjourned sitting of the existing term, if one be run- 
ning when the order of remission is entered. 

The "session" to which the remission may be made is not spoken 
of as a regular session, or a session fixed by law, nor is it otherwise 
referred to in a manner implying that the word is used with the 
meaning of "term." On the contrary, there is that in the section 
which shows that the word is used in the sensé of an actual sitting 
of the court for the transaction of business. The remission is to be, 
not simply to the Circuit Court, but to the next session of that court — 
that is, the first of its subséquent sessions. This strongly suggests an 
intention that the transfer from one court to the other shall resuit in 
as little delay as possible. That intention is emphasized by the pro- 
vision "and thereupoh" — ^that is, upon the entry on the minutes of the 
District Court of the order remitting the indictment to the next ses- 
sion of the Circuit Court — "the proceedings in such case shall be the 
same in the Circuit Court as if such indictment had been originally 
found and presented therein." An indictment originally found and 
presented in the Circuit Court may be proceeded upon at any sub- 
séquent sitting of the court during the term in which the indictment 
is found and presented, as well as during a later term, and it ought 
to be proceeded upon as soon as the business of the court and oppor- 
tunity for due préparation on the part of the accused and the govern- 
ment will permit. Section 1038 upon its face seems to answer our 
query, and to show unmistakably that the word "session" is therein 
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employed in the sensé, not of "term," but of an actual sitting of the 
court for the transaction of business. 

Other considérations lead to the same resuit. In ail criminal prose- 
cutions in the fédéral courts the accused is, by the sixth article of the 
amendments to the Constitution, entitled to a speedy trial. Congres- 
sional législation affecting the proceedings in such prosecutions must 
be read in the light of this guaranty, and any ambiguity or uncer- 
tainty in the language employed by Congress must be resolved in 
harmony therewith. Aside from this personal right of the accused, 
public policy requires that the business in the judicial tribunals, and 
especially that relating to criminal accusations, be transacted with 
reasonable dispatch; and, where a statute affecting judicial procédure 
is reasonably susceptible of an interprétation which makes it a direc- 
tion for prompt action, that interprétation is to be preferred to one 
which makes it a direction for delay. Uniform judicial usage and 
practice, especially where long continued, give to the terms of a stat- 
ute, otherwise ambiguous or uncertain, a settled and defined meaning. 
Sections 1037, 1038, and 1039 of the Revised Statutes [i U. S. Comp. 
St. 1901, p. 723] deal with the subject of remitting indictments from 
the District Court to the Circuit Court, and section 1037 also makes 
provision for remitting indictments from the Circuit Court to the 
District Court. Section 1039 relates to indictments for capital of- 
fenses, and remission in such cases, being mandatory, is more fré- 
quent than remission under the other sections; but each section uses 
the words "next session" in the same connection, and without doubt 
they hâve the same meaning in each. United States v. McKee, 4 Dill. 
I, 26 Fed. Cas. 1112 (No. 15,687), is a case where an indictment found 
and presented in the District Court for the Eastern District of Mis- 
souri at its November, 1875, term was remitted, under section 1037, 
to an adjourned session of the then current September, 1875, term of 
the Circuit Court. The question hère under considération was not 
there raised or discussed, although the proceedings resulted in a con- 
viction ; but that case is understood to represent a usage and practice 
in the several districts of this circuit which prevailed at that time, and 
which bas been continued ever since. Jones v. United States, 137 U. 
S. 202, II Sup. Ct. 80, 34 L. Ed. 691, and Smith and Key v. United 
States, 137 U. S. 224, II Sup. Ct. 88, 34 L. Ed. 700, are cases, as 
shown by the printed transcripts in the Suprême Court, where indict- 
ments for capital offenses found and presented in the District Court 
for the District of Maryland were, on November 14, 1889, remitted, 
under section 1039, to a session of the Circuit Court to be held the 
next day, and which was one of the adjourned sittings of a term of 
that court begun on November 4th preceding. The trial began No- 
vember I5th, the défendants were convicted, and the judgment of con- 
viction was afHrmed in the Suprême Court. Although containing no 
discussion of the question hère under considération, thèse cases tend 
to illustrate that the usage and practice prevailing in this circuit is 
gênerai, and is accepted by the courts of the United States as fuUy 
contemplated and authorized by the sections named. 

Our conclusion is that we can now, at this adjourned session or sit- 
ting of a term begun before the order of remission was entered in 
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the District Court, proceed to the trial and disposition of this and 
other rémitted cases, in like manner as if the indictments had been 
originally found and presented in this court. 



TJKITED STATBS v. DIBTRICH et al. 

COlrcult Court, D. Nebraska. January 4, 1904.) 

1. CoNSPiHACT— Bribeet OF Member OF CoNOREss — Agreement to Give and 

Rer. St § 1781 [TJ. S. Comp. St. 1901, p. 1212], makes it a criminal of- 
fense for a member of Oongress to take, reçoive, "or agrée to reeeive" any 
money, property, or other valuable considération for procuring or aiding 
to procure any office from the govemment, and also a Uke offense for 
any person to offer, glve, "or agrée to give" any money or other con- 
sidération to any member of Oongress for procuring or aiding to procure 
such office. Eeld, that an agreement between a member of Congress and 
anotbei*, the one to reeeive a bribe for aiding to procure an office and the 
other to pay the same, constitutes a substantive offense under said sec- 
tion by each of the parties thereto, and cannot be made the basis of 
an indlctment under section 5440 [U, S. Comp. St. 1901, p. 3676] for a con- 
splracy to commit an offense agalnst the United States. 

8. InDICTMKNT— JOINDEB OF BkTBRAL OFFENSES BT DIFFERENT DEFENDANTS IN 

Single Count. 

Two persons cannot be severally chargea in the same Indlctment under 
Eev. St § 1781 [V. S. Comp. St 1901, p. 1212], and in a single count, the 
one with agreelng to reeeive a bribe as a member of Congress and the 
other with agreelng to give such bribe, whlch constltute distinct and 
several offenses. 

Indictment for conspiracy under section 5440 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3676], returned into the District Court 
November 16, 1903, and rémitted to the Circuit Court under section 
1038 [U. S. Comp. St. 1901, p. 723]. The offense charged, as set 
forth in the indictment, is : 

"That Charles H. Dletrich and Jacob Flsher, late of the sald district of 
Nebraska, within said Judiclal circuit, heretofore, to wit, on the twentieth 
day of April, In the year of our Lord one thousand nlne hundred and one, at 
the clty of Hastlngs, Adams çounty, within the district and state of Ne- 
braska, and within the Juriadlctlon of this court then and there belng, and 
the sald Charles H. Dletrich then and there belng a member of Congress of 
the United States of America, to wit, a member of the Senate of the said 
United States of America, then and there duly elected, quallfled, and sworn 
accordlng to law to perform the dutles of bis sald office, and he, the said 
Charles H. Dletrich, and he, the said Jacob Fisher, did then and there un- 
lawfully, corruptly, and wlckedly conspire, combine, confederate, and agrée 
together and wlth each other to commit an offense agalnst the United States 
and to violate a law of the United States, to wit, section one thousand seven 
hundred and elghty-one of the Bevlsed Statutes of the United States, by the 
said Charles H. Dletrich then and there fraudulently, willf ully, corruptly, 
unlawfuUy, and knowingly agreelng wlth the said Joseph Flsher to take and 
reeeive the sum of.one thousand three hundred dollars from tlie said Jacob 
Fisher for proeurihg and aiding to procure a certain office for the said Jacob 
Flsher, to wlt, the office of United States postmaster at Hastlngs, state of 
Nebraska, from the govemment of the United States, and the said Jacob 
Flsher by then and there agreelng to glve to the said Charles H.'Dietrich the 
said sum of one thousand three hundred dollars for procuring and aiding to 
procure a certain office for bim, the sald Jacob Fisher, to wit, the said office 
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■of United States postmaster at Hastings, state of Nebraska, from the govern- 
ment of the United States, he, the said Jacob Flsher, then and there well 
knowing the said Charles H. Dletrlch to be a member of Congress of the 
United States of America, to wit, a member of the Senate of the said United 
States of America, as aforesaid." 

This is followed by the spécification of an overt act charged to 
hâve been donc by Fisher to effect the object of the conspiracy. In 
support of a demurrer to the indictment the défendants urge : (i) An 
agreement between a member of Congress and another person where- 
by the former agrées to receive from the latter, and the latter agrées 
to give to the former, a bribe under the circumstances described in 
the indictment, cannot be made the subject of a prosecution for con- 
spiracy under section 5440. (2) Two défendants are in a single count 
of the same indictment severally charged with distinct and several 
offenses. 

W. S. Summers, U. S. Atty., and S. R. Rush, Asst. U. S. Atty. 
John C. Cowin and R. A. Batty, for défendants. 

Before VAN DEVANTER, Circuit Judge, and MUNGER, Dis- 
trict Judge. 

VAN DEVANTER, Circuit Judge (after stating the facts as above). 
This indictment is predicated upon section 5440 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3676], which, as amended by the act of 
May 17, 1879, c. 8, 21 Stat. 4 [U. S. Comp. St. 1901, p. 3676], pro- 
vides. 

"If two or more persons conspire elther to commit an offense against the 
United States or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy ail the parties to such conspiracy shall be Uable to a penalty of not 
more than ten thousand dollars, or to imprisonment for not more than two 
years or to both fine and imprisonment In the discrétion of the court." 

The gravamen of the charge is that the défendants conspired — 
united in purpose and agreed togéther — to commit an offense against 
the United States, and the object of the conspiracy is stated to hâve 
been — 

"To vlolate a law of the United States, to wit, section one thousand seven 
hundred and eighty-one of the Eevlsed Statutes of the United States, by the 
said Charles H. Dietrlch then and there fraudulently, wlUfuIly, corruptly, un- 
lawfully, and knowlngly agreeing with the said Jacob Fisher to take and re- 
ceive the sum of one thousand three hundred dollars from the said .Tacob 
Fisher for procuring and aiding to procure a certain office for the said Jacob 
Fisher, to wit, the office of United States postmaster at Hastings, state of 
Nebraska, from the government of the United States, and the said Jacob 
Fisher by then and there agreeing to gIve to the said Charles H. Dletricli 
the said sum of one thousand three hundred dollars for procuring and aiding 
to procure a certain office for hlm the said Jacob Fisher, to wit, the said 
office of United States postmaster at Hastings, state of Nebraska, from the 
government of the United States." 

Section 1781 of the Revised Statutes [U. S. Comp. St. 1901, p. 
1212] makes it an offense against the United States (i) for a member 
of Congress or any officer or agent of the government to directly or 
indirectly take, receive, or agrée to receive any money, property, or 
other valuable considération whatever, from any person, for procur- 
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ing or aiding to procure any contract, office, or place from the govern- 
ment or any départaient thereof, or from any officer of the United 
States, for any person whatever, or for giving any such contract, 
office, or place to any person whomsoever; (2) for any person to di- 
rectly or indirectly offer or agrée to give, or give, or bestow any like 
considération for the procuring, or aiding to procure, any such con- 
tract, office, or place ; and (3) for any member of Congress to directly 
or indirectly tâke, receive, or agrée to receive any such considération 
after his élection as such member, for his attention to, services, action, 
vote, or décision on any question, matter, cause, or proceeding which 
may then be pending, or may by law or under the Constitution be 
brought before him in his officiai capacity, or in his place as such 
member of COngress. The section therefore describes three principal 
offenses, each composed of essential éléments enumerated in its de- 
scription. To charge that the object of a conspiracy was to violate 
this section, without saying more, leaves it uncertain which pi thèse 
offenses is intended to be described, and whether the essential élé- 
ments of any of them are présent. The rules of criminal pleading 
require greater certainty and précision than this, and the statement in 
this indictment that the object of the conspiracy was to violate sec- 
tion 1781, while not harmfui, adds nothing to the indictment. Elim- 
inating this, the charge is that the défendants conspired — united in 
purpose and agreed together — to commit an offense against the 
United States, by Dietrich agreeing to receive a bribe from Fisher for 
procuring the appointment of the latter as postmaster, and by Fisher 
agreeing to give to Dietrich, this bribe for that service. In other 
words, the conspiracy charged is an agreement between a member of 
Congress and a citizen, whereby a stated bribe was to be received 
by the former and given by the latter as the price of the f ormer's 
abusive or perversive use of the inflluence incident to his officiai station. 
The making of such an agreement is not a conspiracy within the 
terms of section 5440, but is a seveçal and substantive offense under 
section 1781 upon the part of each of the parties, and this without the 
doing of any overt act in pursuance thereof. The latter section, 
as before stated, specifically covers the act of a member of Congress 
who receives, or agrées to receive, any money, property, or other 
valuable considération for procuring or aiding to procure for an- 
other an office from the fédéral government; and it also specifically 
covers the act of any person who gives, or agrées to give, a like 
considération for such service or aid. As the transaction is stated in 
the indictment, it was Dietrich who agreed to receive the bribe, not 
Dietrich and Fisher, and it was Fisher who agreed to give the bribe, 
not Fisher and Dietrich. The charge is not that two or more persons 
agreed among themselves to corruptly obtain the aid of another, a 
member of Congress, in securing the appointment of some aspirant 
to a fédéral office, nor is it that two or more members of Congress 
agreed among themselves to obtain from another person a reward or 
compensation for their services or aid in securing such an appoint- 
ment. Such an agreement would constitute a conspiracy to commit 
an offense against the United States, and, if followed by the doing 
of any act by one of the conspirators to effect its object, would be 
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punishable under section 5440. There is therefore nothing in the sug- 
gestion that if the agreement charged in this indictment does not 
constitute a conspiracy within section 5440 there can be no con- 
spiracy to commit any o£ the offenses defined in section 1781. The 
agreement or transaction stated in this indictment was immediately 
and only between two persons, one charged with the intended taking 
and the other with the intended giving of the same bribe. Concert 
and plurahty of agents in such an agreement or transaction are, in a 
sensé, indispensable éléments of the substantive offenses, defined in 
section 1781, of agreeing to receive a bribe and of agreeing to give 
one. A person cannot agrée with himself, receive from himself, or 
give to himself. The concurrent and several acts of two persons are 
necessary to the act of agreeing, receiving, or giving. In this re- 
spect, agreeing to receive a bribe from another and agreeing to give 
one are unlike soliciting or offering a bribe, because the solicitation 
or offer may be the act of a single person and may occur without any 
concurrent act of another. The rule stated by Wharton (2 Cr. L. § 
1339) is applicable hère : 

"Wben to the Idea of an offense plurality of agents is loglcally necessary, 
conspiracy, which assumes the voluntary accession of a person to a crime of 
such a character ttiat it is aggravated by a plurality of agents, cannot be 
maintalned. As crimes to which concert is necessary (i. e., whieh cannot 
take place without concert), we may mention dueling, bigamy, incest, and 
adultery, to the last of which the limitation hère expressed has been specifi- 
cally applied by authoritative American courts. We bave hère the well- 
known distinction between concursus necessarius and concursus facultativus 
—in the latter of which the accession of a second agent to the offense is an 
élément added to its conception; In the former of which the participation of 
two agents is essential to its conception; and from this it follows that con- 
spiracy, the gist of which is combination, added to crime, does not lie for 
concursus necessarius. In other words, when the law says 'a combination 
between two persons to effect a particular end shall be called, if the end be 
effected, by a certain name,' it is not lawful for the prosecution to call it by 
some other name; and when the law says such an offense— e. g., adultery — 
'shall bave a certain punishment,' it Is not lawful for the prosecution to évade 
this limitation by indicting the offense as conspiracy. Of course, when the 
offense is not consummated, and the conspiracy is one which by evil means 
a combination of persons Is employed to effectuate, this combination is of 
itself indictable; and hence persons combining to induce others to commit 
bigamy, adultery, incest, or dueling do not fall within this exception, and 
may be indicted for conspiracy." 

Other authorities to the same effect are 2 McClain's Cr. L. § 959; 
Shannon v. Commonwealth, 14 Pa. 226; Miles v. State, 58 Ala. 390. 
See, also, State v. Butler, 8 Wash. 194, 35 Pac. 1093, 25 L. R. A. 
434, 40 Am. St. Rep. 900. The fact that section 1781 makes the act 
of agreeing to receive, and also that of agreeing to give, a bribe, un- 
der the- circumstances and for the purpose described in this indict- 
ment, a substantive offense, even though the bribe be not actually 
received or given, brings this case fully within the rule so stated. 
Because concert and plurality of agents, in the sensé we hâve here- 
inbefore shown, are essential to each of the offenses — there are two, 
not one — ^the commission of which is charged to hâve been the object 
of this so-called conspiracy, and because no other concert and plu- 
rality of agents are hère charged, we are of opinion that the acts 
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described in this indictment do not constitute a conspiracy under 
section 5440. 

The second point urged by counsel for the défendants is that, if 
the particular statements in the indictment intendèd to make it one 
for conspiracy be inefïectual and be disregarded, still the indictment 
cannot be sustained because the acts therein charged do not consti- 
tute a joint offense by the two défendants, but a distinct and several 
offense by each. Unquestionably the agreement or transaction de- 
scribed consists of two distinct and several acts by separate persons. 
In every executory agreement the promises therein reciprocally giv- 
en and received are severally the acts of the parties making them, 
and not of those to whom they are made. This indictment fully rec- 
ognizes this when it attributes to Dietrich the act of a'greeing to re- 
ceive the bribe named, and attributes to Fisher the act of agreeing 
to give it. No eiïort is made to charge either with the promise of the 
other. In the very nature of things the two acts are several, not 
joint. The statute is in terms leveled against the several acts of the 
intendèd bribe taker and the intendèd bribe giver, and makes each a 
distinct or separate offense. While parts of one transaction, the two 
acts constitute several offenses, for which those by whom they are 
committed must respond severally, not jointly. " Of course, ail who 
join in either offense may be jointly indicted; but can two or more 
défendants be in the same indictment severally charged with distinct 
and several offenses of the same class and grade, subject to the same 
punishment, occurring at the same time and place, and forming parts 
of the same transaction? As then stated, we were at first strongly of 
opinion that this cannot be donc, but a search among text-books and 
reported cases, and further reflection, has considerably shaken our 
fîrst impression. Upon this subject Chitty says (i Cr. L. 270, also 

254) : 

"Several offenders may also, for différent offenses of the same klnd, be in 
some cases Included in the same indictment, the word 'severally' being in- 
serted, which makes It several as to each of them, though the court will, In 
its discrétion, quash the Indictment if any material inconvenlence appear to 
lise from the mode in which it is preferred. Thus, it has been holdeu that 
fom- persons may be joined for erecting four inns, which prove to be common 
nuisances, if the word 'severally' be inserted, though the want of that word 
will vitiate. And the same rule applies to the keeping of disorderly houses, 
the same term being inserted. But It seems that to warrant such joinder 
the offenses must be of the same nature, and such as will admit of the same 
plea and sentence, or it may operate like a misjoinder in civil proceedlngs, 
and be bad upon demurrer, or after a gênerai verdict, in arrest of judgment. 
In ail thèse cases, however, the charge is several against each individual, 
and the jury may acquit some, while others are fpund guilty." 

This practice is expressly recognized in 2 Hale's Pleas of the Crown, 
174, and I Starkie, Crim. PI. (2d Ed.) 43 et seq., and is mentioned in 
2 Hawkins, c. 25, § 89. Rex v. Kingston, 8 East, 41, 46, is a case in 
which it was objected that the indictment in several counts charged 
différent défendants with distinct and several offenses. The objection 
was disposed of in this manner : 

"Lord Ellenborough, C. J. This would hâve been a good ground of ap- 
plication to the discrétion of the court to quash the indictment for the incon- 
venlence which may arise at the trial from joining différent counts against 
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différent offenders; but where, to the offenses so charged in différent counts, 
there may be the same plea and the same judgment, there is no autliority 
for saying that such jolnder in one indictment Is bad in point of law; nor is 
there any légal incongruity on the face of it to warrant us in giving judg- 
ment for the défendants on demurrer. 

"Lawrence, J., referred to several authorities to show the légal incongruity 
of such a jolnder of counts, though he agreed that it was a matter of dis- 
crétion for the court on motion to quash an indictment so framed. In 2 
RoU. Rep. 345, the case Is stated of an indictment against four persons for 
erecting four several inns, and selllng victuals to travelers ad commune 
nocumentum, and it was quashed because it was not alleged that they sep- 
araliter did the acts, and several acts are attributed to them jointly; for 
though four for several offenses may be indlcted in the same indictment, it 
is as several indictments in law, and the form shall be separaliter erexerunt 
And Lord Haie (2 Haie P. C. 174), after giving some instances of Indictments 
against several for separate acts of the same kind, which were quashed, 
refers to the same case which Is reported in 2 Roll. as laying down the rule 
that for several offenses of the same nature several persons may be indlcted 
in the same indictment; but then he says it must be laid 'separaliter,' for 
want of which word that Indictment was quashed. And he adds that 'it is 
in common expérience at this day that 20 persons may be indlcted for keep- 
ing disorderly houses, etc., and they are daily couvicted upon such indict- 
ments; for the Word 'separaliter' makes them several indictments.' 

"The other judges coneurrlng to overrule this objection." 

Such are the English authorities to which we hâve had access. The 
practice there shown has also been recognized in the United States. 
It is mentioned by Bishop (i New Crim. Pro. §§ 473-476) and by 
Clark (Crim. Pro. 304). In Redman v. State, i Blackf. 429, the 
court followed this common-law practice, and sustained an indictment 
which in separate counts severally charged one défendant with lar- 
ceny, and another with receiving the stolen goods, knowing them to 
be stolen. It was there said : 

"The point on which the principal rellance was placed is the jolnder of two 
counts in the same indictment — one against Warner for larceny; the other 
against Redman and others as receivers. But this objection is unavailable. 
The two crimes are of the same nature; they require the same plea, the same 
judgment, and the same quantum of punishment. The charge of larceny 
against Warner, in the flrst count, cannot mislead or perplex the receivers 
in their défense, nor change the nature of their case, in any respect, from 
what It would bave been if the larceny had been set forth by way of récital. 
See 1 Ohitt. C. Law, 254; 8 East, 41." 

In Commonwealth v. Gillespie, 7 Serg. & R. 469, 477, 10 Am. Dec. 
475, the court gave its approval to this practice, saying: 

"Nor is the objection maintained that several persons could not be sev- 
erally Indlcted In the same bill for separate offenses; for though It might be 
In the discrétion of the court to quash such Indictment, yet It cannot be taken 
advantage of in arrest of judgment, for they are considered as several in- 
dictments in point of law." 

Other décisions tending somewhat to sustain this practice are Com- 
monwealth V. Elwell, 2 Metc. (Mass.) 190, 35 Am. Dec. 398 ; Com- 
monwealth V. Devine, 155 Mass. 224, 29 N. E. 515; State v. Bart- 
lett, 53 Me. 446; Johnson v. State, 13 Arïc. 684; State v. Nail, 19 Ark. 
563 ; Lewellen v. vState, 18 Tex. 538. 

We do not find any mention of this practice in the reported dé- 
cisions of the fédéral courts, nor do we find in them any détermina- 
tion of the question before stated, viz, : Can two or more défendants 
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be in the same indictment severally charged with distinct and several 
offenses of the same claçs and grade, subject to the same punishment, 
corhmitted at the same time and place, and forming parts of the 
same transaction? The question decided in United States v. Ka- 
zinski, 26 Fed. Cas. p. 682 (No. 15,508), and United States v. Davis 
(D. C.) 33 Fed. 621, is whether two or more défendants may be 
jointly chàrged with an offense in its nature several, and not pos- 
sible of joint commission in the manner charged. The différence is 
obvions. The nearest approach to the question in the reported dé- 
cisions of the fédéral courts seems to be in Pointer v. United States, 
151 U. S. 396, 400-404, 14 Sup. Ct. 410, 38 L. Ed. 208; McElroy v. 
United States, 164 U. S. 76, 17 Sup. Ct. 31, 41 L. Ed. 355; and Wil- 
liams v. United States, 168 U. S. 382, 390, 18 Sup. Ct. 92, 42 L. Ed. 
509. In each of the cases of Pointer and Williams there was but one 
défendant, and the question, in légal effect, was whether he could in 
différent counts of the same indictment be charged with différent of- 
fenses, and it was held that he could, subject to certain limitations 
carefully stated by the court and fully within the terms of the ques- 
tion herein propounded. In the case of McElroy the question, in légal 
effect, was whether, in an indictment against five persons, counts 
charging ail of them with felonious assaults and arson committed at 
one time can be united with another count charging three of them 
with another and distinct arson at a différent time. The offenses of 
the five and of the three, as stated by the court, were not parts of the 
same transaction or connected together, but were independent of each 
other and not provable by the same évidence. The ruling was that 
such a joinder of offenses is not permissible. Thèse cases do not 
answer the question now under considération. It seems to be still 
an open one in the fédéral courts. Much can be said in support of 
a practice which, subject to a discrétion invested in the court to en- 
able it to do justice betWeen the government and the accused, per- 
mits two or more défendants to be in separate counts of the same 
indictment severally charged with distinct and several offenses of 
the same class and grade, and subject to the same punishment, where 
the offenses appear to hâve been committed at the same time and 
place and to form parts of the sam^ transaction. Under such circum- 
stances the proof in respect to one offense would almost necessarily 
throw light upon the other or others, and the connection between 
them would frequently be so close that it would be diiScult or im- 
possible to separate the proof of one from the proof of the other or 
others. Thèse are the considérations advanced by Mr. Justice Har- 
lan in the Pointer Case in support of the ruling that the same défend- 
ant or défendants may, under the like concurrence of time, place, and 
circumstances, be charged in separate counts of the same indictment 
with différent offenses of the same class or grade and subject to the 
same punishment. But we do not deem it necessary or wise to décide 
the question at this time. It is important, new to us, and not free 
from difficulty. This indictment was manifestly drawn \vith the sole 
purpose of charging a conspiracy under section 5440. It is only by 
giving to statements therein, bordering somewhat upon indirection 
and récital, the effect of direct allégations, that the indictment may 
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be said to charge the substantive offenses of agreeïng to receive and 
agreeing to give a bribe under section 1781. While the statement oi 
the acts of the défendants in this regard is such as to show that they 
were several, both offenses are improperly charged in a single count. 
We infer from the argument of counsel upon this demurrer that much 
of the proof to sustain this indictment consists of statements and acts 
of one of the défendants made and done in the absence of the other — 
matters which it is not infrequently difficult for the jury to apply to 
the défendant by wham the statements are made or the acts done, and 
not to another. It seems to us that material inconvenience and em- 
barrassment would probably arise from a trial of the défendants upon 
this indictment. The gênerai rule that two or more défendants can- 
not be severally charged in the same indictment with distinct and 
several offenses is well recognized, and, under the circumstances re- 
cited, the practice to which we hâve referred, even if hère sustained, 
would not save this indictment from rejection. This conclusion is 
reached with less hésitation by reason of the fact that other indict- 
ments are now pending in this court, one against Dietrich and another 
against Fisher, separately and directly charging them with thèse of- 
fenses, upon which trials can be had freed from difificulties which may 
arise upon a trial upon this one. 
The demurrer is sustained. 



UNITED STATES v. DIETEICH. 
(Circuit Court, D. Nebraska. January 8, 1904.) 

1. CONTRACTS— DiSCHARGK— EVENTS ReNDERING CoNTEACT IlLEGAL. 

A contract, lawful in Its inception, but which becomes unlawful by 
reason of some subséquent event, is thereby dissolved and termlnated in 
so far as it remains executory. 

2. Unitbd States— Illbgality dp Contbact with Member dp Congrbss— Con- 

struction DP Statutb. 

Eev. St. § 3739 [U. S. Comp. St. 1901, p. 2508], which provides that "no 
member of or delegate to Congress shall directly or indirectly, himself, or 
by any other person In trust for him, or for his use or benelit, or on bis 
account, undertake, exécute, hold, or enjoy, in whole or in part, any con- 
tract or agreement made or entered into In behalf of the United States," 
and which makes its violation a misdemeanor, and déclares that ail con- 
tracta made In violation thereof shall be vold, applles to a contract made 
between the United States and one who was not at the time a member 
of, or delegate to, Congress, but who beeame such while the contract was 
still executory In whole or in part. In such case, on his becoming a mem- 
ber the contract was at once dissolved, and his obligation to further per- 
form It and his rlght to hold and enjoy further benefit from It were ter- 
mlnated by opération of law. 

Indictment under section 3739 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 2508] charging that the défendant, while a senator in 
Congress from the state of Nebraska, did "hold and enjoy" a con- 
tract theretofore entered into between himself and the United States 

f 2. Valldity of contracts with public offlcers as affected by legality of ob- 
Ject or considération, see note to Washington Irr. Co. v. Krutz, 56 0. O. A. 10. 
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for the use and occupation, for purposes of a United States post 
office at Hastings, Neb., of a lot and building owned by the défend- 
ant. The time when the offense was committed is stated to hâve been 
December 20, 1901, but the time when the contract was entered into 
is not given. In support of a demurrer to the indictment, the défend- 
ant Contended (i) that, in the absence of anything to the contrary, 
it should be assumed that the contract was entered irito pribr to his 
becoming a senator — ^at a time when it could hâve been entered into 
lawfully— and (2) that his subsequently becoming a senator did not 
afifect his obligation to perform the contract or his right to hold and 
enjoy it. 

W. S. Summers, U. S. Atty., and S. R. Rush, Aisst. U. S. Atty. 
John C. Cowin and R. A. Batty, for défendant. 

Before VAN DEVANTER, Circuit Judge, and MUNGER, Dis- 
trict Judge. 

VAN DEVANTER, Circuit Judge (after stating the facts as above). 
The argument of counsel for the government, as well as for the ac- 
cused, having proceeded as if this indictment directly presented the 
question whetlîer one who lawfully enters into a contract with the 
United States, and subsequently, and during the life of the contract, 
becomes a senator in Congress, may continue to hold and enjoy that 
contract, we will, for the purposes of this décision, treat the indictment 
as if it speciftcally charged facts from which this question would nec- 
essarily arise. The pertinent statutory provisions are [U. S. Comp. 
St. 1901, pp. 2508, 2509] : 

"Sec. 3739. No member of or delegate to Congress shall directly or Indi- 
rectly, himself, or by any other person In trust for Mm, or for his use or 
beneflt, or on Ms account, nndertake, exécute, hold, or enjoy, In whole or In 
part, any contract or agreeinent made or entered into In behalf 6f the United 
States, by any offleer or person authorized to make contracts on behalf of 
the United States. BvGry person who violâtes this section shail be deemed 
guilty of a mlsdemeanor, and shall be flned three thousand dollars. AU 
contracts or agreements made in violation of this section shall be void; and 
whenever any sum of money is advanced on the part of the United States, 
In considération of any such contract or agreement, It shall be forthwith re- 
paid; and in case of refusai or delay to répay the same, When demanded, by 
the proper offleer of the -department under whose authorlty such contract or 
agreement shall hâve been made or entered into, every person so refuslng 
or delaylng, together with his surety or sureties, shall be forthwith prosecuted 
àt law for the recovery of âny such sum of money so advanced. 

"Sec. 3740. Nothing contalned In the preceding section shall extend, or be 
constrtied to extend, to any contract or agretimeut, made or entered into, or 
accepted, by any incorporated company, where such contract or agreement is 
made for the gênerai bêneflt of such incorporation or company; nor to the 
purchase or sale of blUs of exchange or other property by any member of or 
delegate to Congress, where the same are ready for dellvery, and payment 
therefor Is made, at the time of maklng or entering into the contract or 
agreement. 

"Sec. 3741. In every such contract or agreement to be made or entered into, 
or accepted by or on behalf of the United States, there shall be inserted an 
express condition that no member of or delegate to Congress shall be ad 
mitted to any share or part of such contract or agreement, or to any beneflt 
to arise therefrom." 
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We think it is entirely clear that the purpose and effect of this légis- 
lation is to absolutely inhibit ail contractual relations with the United 
States upon the part of any member of or delegate to Congress 
through "any contract or agreement made or entered into in behalf 
of the United States, by any officer or person authorized to make 
contracts on behalf of the United States," save in the instances spe- 
cifically excepted by section 3740. The comprehensive character of 
the inhibition is more apparent when it is considered that it is not 
confined to contracts or agreements obtained or held through the ex- 
ercise of the influence incident to membership of or delegateship to 
Congress, or to those which are not fair to the United States, or to 
those which give an undue advantage to a member of or delegate to 
Congress. It plainly includes "any contract or agreement," no mat- 
ter how fairly obtained or held, how reasonable in its terms, or how 
advantageous to the United States. The inhibition is not alone against 
undertaking or executing — that is, making or entering into — such a 
contract or agreement, but also against holding or enjoying one — that 
is, having or retaining the title thereto or receiving the benefits there- 
of. Moreover, the language used shows great care in bringing equal- 
ly within the condemnation and penalty of the statute any indirection 
employed for substantially accomplishing what is within the principal 
inhibition. A sufficient reason for such législation is that it tends 
to préserve the independence of the législative and executive branches 
of the Government, and to free each from that influence which might 
come to be exerted over it by the other if the ofiicers of the executive 
branch, acting on behalf of the government, could freely contract 
with members of and delegates to Congress. The purpose of the 
statute is to efïectually close the door to the temptation which is in- 
cident to contractual relations between the government and mem- 
bers of Congress. The government's interest in the construction or 
renting of buildings, or in the purchase of supplies, is not made se- 
cure merely by making a contract therefor. An important step in 
that direction is taken when a contract is made with a compétent and 
reliable contractor upon suitable terms, but this must be followed by 
performance according to the terms and spirit of the contract. The 
duty of insisting upon and securing proper performance is not less 
important than that of making the contract in the first instance, and 
the Personal interest, adverse to the government, of a member of or 
delegate to Congress, in this matter of performance, would be cal- 
culated to hâve the same effect upon the character of the accepted 
performance that the like relation would hâve upon the character of a 
contract entered into while it existed. For a member of or delegate 
to Congress to hold or enjoy such a contract or agreement with the 
United States seems to us to be equally within the letter and purpose 
of the inhibition, irrespective of when or how he comes to be a party 
to it. But it is urged on behalf of the défendant that the inhibition 
against holding and enjoying relates to contracts or agreements orig- 
inally made with a member of or delegate to Congress in violation of 
the statute, and to contracts or agreements originally made with an- 
other person and afterwards assigned or transferred to such member 
or delegate, and that it is without application to a contract or agree- 
126 F.— 43 
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ment which cornes to be held by a ipember of or delegate to Congress, 
not throygh any unlawful act in its original making or in its subsé- 
quent assignment or transfer, but through the lawful and subséquent 
élection as such member or delegatç of the person with whom it was 
originally and lawfully made. This contention is based upon the pro- 
vision : "Ail contracts or agreements made in violation of this section 
shall be void ;" and it is said this indicates a purpose to avoid or nulli- 
fy only such contracts as are unlawful at their making, and to leave 
unaffected and in full opération ail those which are lawfully made. 
We think the statute does not raake any such distinction. The word 
"void," while readily susceptible of difiEerent meanings, is hère obvi- 
ously used in the sensé of null or of no efifect from the beginning, 
and not admitting of ratifiication. It was not intended to say that 
contracts or agreements made in, violation of the statute should be 
only voidable, or that they should be merely capable of being avoided 
at the élection of some, officer , of the Qovernment. There are ex- 
cellent reasons why this déclaration, expressly rendering null and 
of no efïect from their inception contracts or agreements made in 
violation of the statute, should not hâve been made apphcable to con- 
tracts or agreements valid at the time of their making. Where a 
contraçt or agreement with the United. States, valid when made, is 
subsequently; atteinpted to be assigned or transferred to a member of 
or delegate to Congress, it is not neçessary, even if permissible, to 
invalidate it from the very beginning. The purpose of the statute is 
accomplished Ijy invalidating only the assignment or transfer, and 
by leaving the individual with whom the contraçt or agreement was 
originally made charged with the full performance, of his obliga- 
tions thereunder. Nor is it neçessary, in order to accomplish the 
purpose of the statute, to invalidate from the very beginning a con- 
traçt or agreement lawfully entered into, where, during its life, the 
individual with whom it was made becomes a member of or delegate 
to Congress, The purpose of the statute is then accomplished by ter- 
minating the contraçt or agreement in so far as it remains executory, 
but without extinguishing or avoiding, even if that were permissible, 
the rights of either party acqujred by its lawful performance, or by its 
breach, up to that time. It is.well established by the English courts 
and by the courts of this country, fédéral and state, that where per- 
formance of a contraçt or agreement, lawful in its inception, becomes 
unlawful by reason of any subséquent event, the contraçt or agree- 
ment is thereby dissolved or terminated, in so far as it remains ex- 
ecutory, and both parties are excused from its further performance. 
Sheppard's Touchstone, 373; i Chitty on Contracts (iith Ed.) 1076; 
2 Parsons' Contracts, 674; Clark on Contracts, 507;: Bishop on Con- 
tracts, § 594; Abbott's Merchant Shipping (i3th Ed.) 754; Melville 
v. De Wolf,,4 El. &'B1. 844, 850; Reid v. Hoskins, Id. 979, 984 ; New- 
by v. Sharpe, Bth Ch. Div. 39; Ànglesea v. Rugeley, 6 Q. B. 107, 114; 
Bailey v. De Crespigny, Law Rep. 4 Q. B. 180; Brick Presbyterian 
Church V. New York, 5 Cow. 538; Mississippi, .etc., Co. v. Green, 9 
Heisk. 588, 592; Knoxville v. Bird, 12 Lea, 121, 49 Am. Rep. 326; 
Cordes v. Miller, 39 Mich. 581, 33 Am. Rep. 430; Brown v. Dilla- 
hunty, 4 Smedes & M, 713, 723, 43 Am. Dec. 499; Bradford v. Jen- 
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kins, 41 Miss. 328, 335 ; Irion v. Hume, 50 Miss. 419, 427 ; Maçon, 
etc., Co. V. Gibson, 85 Ga. i, 17, 11 S. E. 442, 21 Am. St. Rep. 135; 
Odlin V. Ins. Co., 18 Fed. Cas. p. 583 (No. 10,433); Tait v. Ins. Co., 
23 Fed. Cas. p. 620 (No. 13,726); Hangner v. Abbott, 6 Wall. 532, 
535, 18 L. Ed. 939; New York Life Ins. Co. v. Statham, 93 U. S. 
24, 23 ly. Ed. 789 ; Ins. Co. v. Davis, 95 U. S. 425, 24 L. Ed. 453 ; 
Jones V. Judd, 4 N. Y. 411 ; Heine v. Meyer, 61 N. Y. 171, 176; Ben- 
nett V. Woolfolk, 15 Ga. 213. 

When this contract between the United States and the défendant 
was entered into, the statute to which we hâve referred was then in 
existence, and became an essential part of the contract, as much so 
as if it had been copied therein at length. As was said by Mr. Jus- 
tice Swayne in Walker v. Whitehead, 16 Wall. 314, 317, 21 L. Ed. 357 : 

"The laws which exlst at the time and place of the making of a contract, 
and where It is to be performed, enter into and form a part of it. This 
embraces alike those which affect its valîdity, construction, discharge, and 
enforcemcnt" 

In légal contemplation the contract declared in unmistakable terms 
(i) that if the individual with whom it was made was then a member 
of or delegate to Congress it should never be of any légal efïect; 
(2) that it should never be held or enjoyed by any member of or dele- 
gate to Congress; and (3) that no such member or delegate should 
ever be admitted to any share or part thereof or to any benefit to 
arise therefrom. In other words, the statute and the contract de- 
clared an utter incompatibility between being a member of or dele- 
gate to Congress, and being at the same time charged with a duty 
to perform the contract and clothed with a right to receive any benefit 
therefrom, The moment, therefore, that the défendant became a 
member of the Senate, this contract was dissolved — his obligation to 
further perform it and his right to further hold and enjoy it were ter- 
minated — ^by opération of law. He then assumed an officiai relation 
to the government which rendered it unlawful, and therefore incom- 
patible, for him to longer hâve or sustain contractual relations of this 
character. The rule governing such a case is much the same as that 
applicable to the holding of two incompatible public offices, which 
is that where a person holding one office accepts and enters upon the 
discharge of the duties of another and incompatible office he thereby 
vacates the first. We are entirely convinced that the statute covers 
the case assumed by counsel to be stated in this indictment. This 
view gives reasonable efïect to every portion of the statute, and per- 
mits it to hâve opération upon every case equally within the mischief 
intended to be guarded against or suppressed. To the suggestion that 
in practical opération this view will resuit in loss or injury to persons 
who become members of or delegates to Congress while holding and 
enjoying contracta or agreements with the United States, we answer 
that such cases are not of fréquent occurrence, and that the accept- 
ance of a seat in Congress is entirely voluntary. In any event, the 
statute, being plain and unambiguous in terms, and being within the 
authority of Congress, must be administered by the courts as it is 
written. Counsel for défendant hâve referred us to an opinion given 
to the Secretary of the Navy by Mr. Attorney General Rodney August 
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9, 1809, s Op. A. G. 697 (see, also, 2 Id. 38; 15 Id. 280; 18 Id. 286), 
in which that ofïicer arrives at a conclusion contrary to that hère ex- 
pressed. The construction of a doubtful or ambiguous statute by the 
Attorney General in the discharge of his duty to render opinions upon 
questions of law arising in the administration of any of the executive 
departments is always entitled to respectful considération, and where 
that construction is acted upon for a long time by those charged with 
the duty of executing the statute it ought not to be overruled without 
cogent reasons. United States v. Moore, 95 U. S. 760, 763, 24 L. 
Ed. 588 ; Hahn v. United States, 107 U. S. 402, 406, 2 Sup. Ct. 494, 
27 L. Ed. 527. But this rule is not applicable to statutes which are 
plain and unambiguous. Swift v. United States, 105 U. S. 691, 695, 
26 L. Ed. 1108; United States v. Graham, iio U. S. 219, 221, 3 Sup. 
Ct. 582, 28 L. Ed. 126. We cannot follow or approve the opinion 
cited. It does not refer to the terms of the statute; the reasons as- 
signed for the conclusion stated are brief and unsatisfactory ; it is 
not shown that this opinion has been followed in any of the executive 
departments for any length of time, or at ail ; and we think the stat- 
ute is, as above stated, plain and unambiguous. 
The demurrer is overruled. 



UNITED STATES v. DIETRICH. 
(Circuit Court, D. Nebragka. January 8, 1901) 

t. Criminat. Law— Procbdurb— Direoting Verdict on Opening Btatement. 
Where, by the opening statement for the prosecutlon in a crimlnal 
trial, and after a full opportunity for the correction of any ambiguity, er- 
rer, or omission In the statement, a fact is clearly and deliberately ad- 
mitted which must necessarlly prevent a conviction and require an ac- 
quittai, the court may, upon its own motion or that of counsel, close the 
case by directing a verdict for the accused. 

3. Bamb— Crimes against United States. 

There are no crimes against the United States or of which the fédéral 
courts hâve Jurisdlctlon except such as Congress has expressly defined or 
reeognized and made punlshable. 
8. Bribert — Construction of Statute— Membbr of Congress Defined. 

A person elected to the office of senator of the United States, until he 
has been accepted by the Senate as a member and has assuined the du- 
ties of the office, Is not a "member of Congress" withln the meaning of 
Rev. St. § 1781 [U. S. Oomp. St. 1901, p. 1212], making It a cmminal of- 
fense for a "member of Congress or any offlcer or agent of the govern- 
ment" to recelve or agrée to reçoive a bribe for procuring or aidlng to 
procure for another any contract, office, or place from the government. 

4. Criminal Law— Eléments of Oppbnse— Relation op Subséquent Acts. 

A completed act which Is not an offense at the time of Its commission 
cannot become such by any subséquent act of the party charged or of 
another with which It has no connection. 

Indictment charging défendant, while a senator in Congress from 
the State of Nebraska, "duly elected, qualified and sworn according 
to law to perform the duties of his said office," with taking, receiving, 
and agreeing to receive a bribe from Jacob Fisher for procuring and 
aiding to procure for said Fisher the office of postmaster at Hastings, 
Neb. 
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Défendant entered a plea of not gullty. The case was called for trial, and, 
after a jury was impaneled and sworn, the United States attorney made an 
opening statement to the court and jury of tlie facts whlch the government 
proposed to prove in support of the charge. From this statement it ap- 
peared that on March 28, 1901, défendant was elected by the Législature of 
the State of Nebraska to the office of senator in Oongress from that state to 
fiU a vacancy in a term then current, and which would continue until Mardi 
4, 1905; that at the time of such élection défendant was governor of the 
State, the term of which office would continue until January, 1903; that he 
held the office of governor until May 1, 1901, when he resigned; that the 
credentials of his élection as a senator were submitted to the Senate Decem- 
ber 2, 1901, and later, during that day, following the favorable action of the 
Senate upon his élection, credentials, and qualifications, he took the oath of 
office as a senator at the bar of the Senate, and assumed the duties of a 
senator; that no session of the Senate intervened between March 28, 1901, 
and December 2d following; that no part of the salary of a senator was paid 
to défendant until December 14, 1901, when he received an installment of 
such salary for a period dating back to the time of his élection; and that ail 
the acts charged against the défendant in thls indictment were committed 
after March 28, 1901, and long before December 2d following. After pro- 
testing defendant's entire innocence, counsel for défendant, being of opinion 
that the facts proposed to be proved by the government could not consti- 
tute an offense against the tJnited States because they did not show défend- 
ant to hâve been a member of Congress at the time of the commission of the 
acts charged, moved the court to direct the Jury to render a verdict of not 
guilty. In response to an inquiry by the court, the United States attorney 
declared that his opening statement fuUy and accurately covered ail the facts 
bearing upon this subject. Argument was then had upon the motion. 

W. S. Summers, U. S. Atty., and S. R. Rush, Asst. U. S. Atty. 
John C. Cowin and R. A. Batty, for défendant. 

Before VAN DEVANTER, Circuit Judge, and MUNGER, District 
Judge. 

VAN DEVANTER, Circuit Judge (after stating the facts as above). 
This is a prosecution under section 1781 of the Revised Statutes [i 
U. S. Comp. St. 1901, p. 1212], which déclares: 

"Every member of Congress or any officer or agent of the government who, 
directly or Indirectly, takes, receives, or agrées to receive, from any person 
for procuring, or aiding to procure, any contract, office, or place, from the 
government or any department thereof, or from any offlcer of the United 
States, for any person whatever, or for giving any sucli contract, office, or 
place to any person whomsoever, » * * shall be deemed guilty of a mis- 
demeanor, and shall be imprisoned not more than two years and fined not 
more than ten thousand dollars. * * * And any member of Congress or 
officer convlcted of a violation of thls section, shall, moreover, be dlsquali- 
fied from holding any office of honor, profit, or trust under the government of 
the United States." 

The motion under considération présents the single question : Was 
défendant a member of Congress at the time of the commission of the 
acts charged? Before entering upon its considération two matters 
well recognized deserve mention. 

Where, by the opening statement for the prosecution in a criminal 
trial, and after full opportunity for the correction of any ambiguity, 
errer, or omission in the statement, a fact is clearly and deliberately 
admitted which must necessarily prevent a conviction and require an 
acquittai, the court may, upon its motion or that of counsel, close the 
case by directing a verdict for the accused. The court has the same 
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power to âct upon such an admission that it would hâve to act upon 
the évidence if produCed. It woùld be a w^aste of time to listen to 
évidence of other matters when at the outset a fact is clearly and de- 
liberately admitted which must defeat the prosecution in the end. 
Oscanyan v. Arms Go., 103 U. S. 261, 26 L,. Ed. 539; Liverpool, etc., 
Co. v. Comttiissioners, ,113 U. S. 33, 37, S Sup. Ct. 352, 28 L. Ed. 899; 
Butler V. National Home, 144 U. S. 64, 71, 73, 12 Sup. Ct. 581, 36 L. 
Ed. 346; Pratt v. Conway, 148 Mo. 291, 299, 49 S. W. 1030, 71 Am. 
St. Rep. 602; Lindley v. Atchison, etc., Co., 47 Kan. 432, 28 Pac. 201. 
Excepting that treason is defined by the Constitution, there are no 
crimes against, the United States save suçh as Congress has expressly 
defined or recognized and made punishable. The fédéral courts hâve 
no jurisdiction over common-law crimes. Cooley, Const. Lim. (6th 
Ed.) p. 30; Black Const. Law (2d Ed.) p. 157. In Tennessee v. 
Davis, 100 U. S. 257, 275, 25 L. Ed. 648, the Supfème Court said 
upon this subject: 

"Certain tmplled powers, it is admitted, must necessarily resuit to courts 
of justice, sueh as to fine for contempt or imprison for contumacy; but the 
jurisdiction of crimes against the authority of the United States is net among 
■such implîed powers; the universal rule in the fédéral courts being that the 
législative authority of the Union must flrst make an act a crime, afiîx a pun- 
Ishment to it, and prescrlbe what courts hâve jurisdiction of such an Indict- 
ment, bef ore any fédéral tribunal cSn détermine the guilt or innocence of 
the supposed offlender." : 

Other/ décisions applying this rùle are United States v. Hudson, 7 
Cranch, 32, 3 L. Ed. 259; United States, v. Coolidge, i Wheat. 415, 
4 L. Ed. 1^4; United States v. Hall, 98 U. S. 343, 345, 25 L. Ed. 180; 
United States v. Britton, 108 U. S. 199, 206, 2 Sup. Ct. 531, 2'j L. Ed. 
698 ; United States v. Eaton, 144 U. S. 677, 687, 12 Sup. Ct. 764, 36 
L. Ed. 591. The question, therefore, in every criminal prosecution in 
the courts b£ the United States, is not whether the act charged is im- 
moral or abhorrent to ail right-minded members of society, but does 
any act of Congress make ît criminal and provide for its punishment ? 

If any' act.of Congress has made the acts hère charged criminal, 
and has provided for their punishment, it is section 1781. None other 
is referred to by counsel for the government. This section contains 
two distinct provisions which are in marked contrast. The first, here- 
,tpfore quoted, makes it a punishable offense for any "member of Con- 
gress or any pfficer or agent of the government" to take, receive, or 
agrée to receive a bribe "for proCuring or aiding to procure any 
contract, office or place" for another person, from the United States 
or any of its departments or oiScers. The second makes it a punish- 
able offense for any "member of Congress" to take, receive, or agrée 
to receive a bribe "after his élection as such member, for his attention 
to, services, action, vote, or décision on any question, matter, cause 
or proceeding which may then be pending, or may by law or under 
the Constitution be brought before him in his officiai capacity, or in 
his place as auch member of Congress." Giving to the words em- 
ployed theiF. ordinary meaning, the first provision seems to be di- 
rected against persons who are members. of Congress, officers or 
agents of the government, while the second seems to be directed 
against persons who are members of Congress, qr members-elect. 
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Is there anything in the statute which indicates that this différence was 
not intended ? We think not. OfScers and agents of the government 
are named in the first provision, but not in the second. So far as 
it concerns members cl Congress, the first provision principally, if 
not wholly, relates to procuring offices, contracts, or places for oth- 
ers — matters in which action by members of Congress is optional, and 
not a duty enjoined by law; while the second provision principally, 
if not wholly, relates to matters wherein action by members of Con- 
gress is enjoined as an officiai duty, and is not optional. The first 
provision is accompanied by the déclaration that "every person who 
* * * oflfers or agrées to give, or gives, or bestows" a bribe "for 
the procuring or aiding to procure any such contract, office or place," 
shall be deemed guilty of a misdemeanor and punished therefor; 
but the second provision is not accompanied by any déclaration against 
the person who gives or agrées to give the bribe. The différences in 
terms and subject-matter make the two provisions distinct and inde- 
pendent. To read into the second the words "or any officer or agent 
of the government," and the déclaration against the person who gives 
or agrées to give the bribe, and to read into the first the words "after 
his élection as such member," is to reconstruct and supplément the work 
of Congress. This the courts cannot do. Their business is not that 
of forming statutes, but that of expounding the existing text by a 
fair interprétation. The object of their inquiry is not what the law 
ought to be, but what it is. The sensé in which words are used in 
statutes is in part reflected by other words with which they are as- 
sociated. In the first provision of this section the words "member of 
Congress" are associated with the words "officer or agent of the 
government," which imply actual and présent, rather than expected 
and future, incumbency of an office or agency. In the second pro- 
vision the words "member of Congress" are used in connection with 
the words "after his élection as such member," which plainly include 
the period between élection and induction into office, thereby bring- 
ing within that provision members-elect as well as members of Con- 
gress. Obviously, any person who undertakes to procure or to aid 
in procuring for another an office or place from the United States or 
any of its departments or officers ought to act honestly and under an 
immédiate consciousness of the duty which every citizen owes to the 
government in that regard ; but where he has received or is to receive 
therefor "money, property, or other valuable considération" the duty 
of the citizen is in much danger of being neglected. Clearly, Congress 
has the power to subject to criminal prosecution and punishment any 
person, whether member of Congress, member-elect, officer, or agent 
of the government, or otherwise, who receives or agrées to receive 
money, property, or other valuable considération for procuring or 
aiding to procure for another any office or place under the fédéral 
government ; but the full authority of Congress has not been exerted 
in section 1781. The language there employed clearly does not in- 
clude candidates for Congress, ex-members of Congress, or officers 
or members of national political committees, although their support 
or aid, like that of members-elect of Congress, is not infrequently 
held in such esteem as to place upon them spécial obligations to act 
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honorably in recomniëiiding persbhs for appointment to office or place 
undefthe United States. The persons in respect of whorrt" Congress 
has èxertéd.this authority are designated by the words "every mem- 
ber of Côngrëss or any officer or agent of the government." None 
other is inclùded, no matter what his relation to the government or 
to the people. 

We hâve thus far confined ourselves to a statement of those con- 
sidérations which,' ûpon an examination of section 1781 alone, con- 
vince us that the words "member of Congress" in its first provision 
are not used in' the same sensé that the wOrds "member of Congress 
* * * after his élection as such member" are used in its second 
provision. Référence to other législation by Congress confirms this 
view. The act of March 3, 1883, c, 143, § i, 22 Stat. 632 [U. S. 
Comp. St. 1901, p. 17], speaks of persons who hâve been elected sen- 
ators, bût who hâve not qualifiéd as such, as "senators elected." Sec- 
tion 3e, Rev. St. [U. S. Çomp. St. 1901, p. 17], speaks of persons 
who havè been elected représentatives and delëgates to Congress, but 
who hâve not qualifiéd as such, as "représentatives and delegates 
elect." Section 31, Rev. St. [U. S. Comp. St. 190 1, p. 14], is of like 
character. Section 39, Rev. St. [U. S. Comp. St. 1901, p. 18], speaks 
of thé persons last named, after they hâve taken and subscribed the 
officiai oath at the bar of thç: House, as "each member and delegate." 
Section 1058, Rev. St. [U. S. Comp. St. 1901, p. 731], déclares "mem- 
bers of either house pf Congress shall not practice in the Court of 
Claims." Section 1782, Rev. St. [U. S. Comp. St. 1901, p. 1212], 
makes it a punishable offense for any "senator, représentative, or dele- 
gate, after his élection and during his continuance in office," to re- 
ceive or agrée to receive a bribe, under conditions there named. Sec- 
tion 3739, Rev. St. [U. S. Comp. St. 1901, p. 2508], makes it a punish- 
able offense for a "member of or delegate to Congress" to enter into, 
hold, or enjoy a contract or agreement with the United States of the 
character there named. Section 5450, Rev. St. [U. S. Comp. St. 1901, 
p. 3680], makes it a punishable offense for any person to bribe or 
offer to bribe, for purposes there named, "any member of either house 
of Congress, either before or after such member has been qualifiéd or 
has taken his seat." Section 5500, Rev. St. [U. S. Comp. St. 1901, 
p. 3709], makes it a punishable offense for "any member of either 
house of Congress, * * * either before or after he has been quali- 
fiéd or has taken his seat as such member," to ask, accept, or receive 
a bribe, under conditions there named. The act of January 16, 1883, 
c. 57, § II, 22 Stat. 406 [U. S. Comp. St. 1901, p. 1223], makes it 
a punishable offense for a "senator, or représentative, or territorial 
delegate of the Congress, or senator, représentative, or delegate elect," 
to solicit or receive certain political assessments. Thèse several stat- 
utes illustrate that a person who has been elected a member of or dele- 
gate to Congress, but who has not been admitted to his seat and has 
not qualifiedi is not spoken of by Congress as a member or delegate, 
without qùalifying or explanatory words, but is referre.d to by words 
aptly describing one in that situation. 

A statute which is plain and unambiguous does not require or ad- 
mit of interprétation. The term "member of Congress" is not doubt- 
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fui or ambiguous. It is of common use and well understood. When 
employed in a statiate, without qualification or explanation, it should 
be taken in its natural, plain, and ordinary signification. Bouvier says 
of "member": "An individual who belongs to a firm, partnership, 
Company, or corporation. One who belongs to a législative body, 
or other branch of the government ; as, a member of the House of 
Représentatives ; a member of the court." The Century Dictionary 
says : "A part of any aggregate or whole ; one of a number of as- 
sociated parts or entities; any unit or division that can be consid- 
ered separately as part of a total." In referring to Congress we speak 
of members-elect, members, and ex-members, and by thèse several 
expressions we convey différent meanings well understood by ail per- 
sons, whether in or out of the légal profession. One of thèse expres- 
sions is never used as the équivalent of another. When we speak of 
a member of Congress we refer to one who is a component part 
of the Senate or House of Représentatives ; one who is in office, not 
out of office; one who is sharing the responsibilities and privilèges 
of membership. 

Under the présent laws of the United States, membership in Con- 
gress cannot be imposed upon one without his consent. Cushing's 
Law of Législative Assemblies, §§ 465-468, 471, 472; McCrary on 
Elections (4th Ed.) § 352; Edwards v. United States, 103 U. S. 471, 
474, 26 L. Ed. 314; Commonwealth v. Hawkes, 123 Mass. 525, 530. 
Acceptance is as essential to induction into public office as is élection 
or appointment. In respect to some offices the manner and time of 
acceptance are prescribed in such manner as to render compliance 
therewith indispensable, but in other instances an office is accepted 
by entering upon the discharge of its duties. Usually the taking of 
an oath of office, and sometimes the giving of a bond for the faithful 
discharge of the duties of the office, is required ; but generally, where 
one elected or appointed to an office is admitted thereto, and dis- 
charges its duties without taking the prescribed oath or giving the 
required bond, he is deemed a de facto officer, and is estopped to deny 
his right to the office, when being prosecuted for any ofïense commit- 
ted in the exercise of its duties or authority. i Bishop, New Cr. L. 
§ 464. There is, however, no estoppel unless there has been an in- 
cumbency of the office — an actual discharge of its duties ; indeed, one 
cannot be a de facto officer unless he is in possession of the office and 
in the exercise of its functions. Under Const. art. i, § 5, each house 
of Congress is the exclusive judge of the élection, returns, and quali- 
fications of its own members. In addition, therefore, to an élection or 
appointment on behalf of one of the states of the Union, and to ac- 
ceptance by the person elected or appointed, the favorable judgment of 
the Senate upon his élection, credentials, and qualifications is essential 
to constitute one a member of the Senate. Both Const. art. 6, and 
the statute (section 28, Rev. St. [U. S. Comp. St. 1901, p. 13]) re- 
quire the taking of an oath of office. The taking of this oath at the 
bar of the Senate is the usual manner of indicating acceptance and of 
being inducted into the office ; but it is not probable that a failure to 
take the oath would affect the acts of one who is by the Senate ac- 
tually admitted to a seat therein, and who actually exercises the func- 
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tiofis of that office, or th^l it would .çonstitute any défense to a prose- 
cution îor à criminal offense, suçn as is hère! charged, committed 
during his incumbency of the oiîiçe. 

The défendant was not admitted to a seat in the Senate and did 
not enter upon the dis,charge of - the duties of that ofiSce ijntil De- 
cember 2, 1901. Not until tljat day did the Senate consider or act 
upon his lelection, credentials, ai^d qualifications. Until then it was 
not fenown, and could not hâve been, in the absence of an earlier ses- 
sion of the Senate, whether his élection, credentials, and qualifications 
would be deemed by the .Senate, the ^ole and exclusive judge, to be 
such as to entitle him to membership in that body. Immediately fol- 
lowing the favorable action of the Senate upon his élection, creden- 
tials, and qualifications, the défendant took the oath of office as a 
senator, which was an assuipption of the duties of that office, but until 
then he had not accqjted the ofiice and was not pbligated to its ac- 
ccptance. Until then it was optional with him to accept or décline ; 
and if on December 2, 1901, he had exercised that option by declin- 
ing instead of accepting, he would; not hâve been a senator at ail un- 
der the- élection of March 28, 1901. The Senate has authority to 
compel the attendance of absent members, but, so far as we are ad- 
vised, no one has éver suggestèd that this authority can be exercised 
over a pefson who has not accepted membership in that body. To 
do that would be to charge him with the duties of the office — in fa et, 
to put him in the pffice^against his will. Under the contention of 
counsel for the government, the défendant was a senator from the 
time of his élection, March 28, 1901, but at that time and for a month 
thereafter he v^as governor of the state — an office which is incom- 
patible with that pf senator in Congress. The défendant was law- 
fully in the office of governor, and was entitled, while properly dis- 
çharging its duties, to serve out the term for which he had been elect- 
ed by the people of the state. The state Législature did not and could 
not remove him from that office by electing him to the office of sen- 
ator in Congress. It niay be that to hâve continued in the office of 
governor beyond the next meeting of the Senate would hâve operated 
as a declination of the office of senator (the case of Gen. Blair of 
Missouri, Reports of Cpmmittees ist Sess., 38th Cong., No. 100, and 
that of Goy. Hill of Ne;w York, Cong. Rec, vol. 23, pt. i, 52d Cong., 
2d Sess., pp^ 74, 180, seem to be opposing précédents on this ques- 
tion); but to haye coptinued in the office of governor after élection 
as a senator, but not beyond the next meeting of the Senate, would 
Bave been permissible under the law, and would not hâve affected de- 
fendant's righti to accept the senatorship if the Sepate should give its 
favorable judgment upon his élection,, credentials, and qualifications. 
While the t'vv;p,.pifices^ of governor of a state and senator in Congress 
cannot be.heîd by the same person at the same time, being a senator- 
elect is nd]t being a senator, and hencethe same person niay be gov- 
ernor of a state an.da s.enator-elect at the same time without holding 
two offices. Thisis.jthe position which has been uniformly taken by 
the House of . i?.epreseptatives under that provision of Const. art. i, 
§ 6, which déclares : i "No person holding any ofiSge, under the United 
States shall Ëé a nfember of either house during his continuante in 
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office." The matter was extensively considered during the Fifteenth 
Congress. Samuel Herrick, while holding the office of United States 
District Attorney, was elected to the House of Représentatives in that 
Congress in October, 1816, and after his élection continued to hold 
the office of District Attorney until within two days of the beginning 
of the first session of that Congress in December, 1817, when he re- 
signed it preparatory to accepting membership in the House of Rep- 
résentatives. It was ruled that he was not a member in advance of 
the organization of that body, or in advance of his admission thereto, 
and therefore that there had been no concurrent holding of two in- 
compatible offices. Contested Elections H. R. U. S., Clarke & Hall, 
287. In the report of the Committee on Elections it was said : 

"Our rule in this partieular Is difCerent from that of the House of Oom- 
mons. It Is also better, for it makes our theory conform to what is fact in 
both countries — that the act of becoming in reality a member of the House 
dépends whoUy upon the wlll of the person elected and returned. Election 
does not, of itself, constitute membership, although the period may hâve ar- 
rived at which the congressional term commences. » * * Neither do élec- 
tion and return create membership. Thèse acts are nothing more than the 
désignation of the individual, who, when called upon in the manner pre- 
scribed by law, shall be authorized to claim title to a seat. This désigna- 
tion, however, does not confer a perfect right; for a person may be selected 
by the people, destitute of certain qualifications, without which he cannot 
be admitted to a seat. • * * So, also, if a person duly qualified be elected 
and returned, and die before the organization of a House of Représentatives, 
we do not think he could be said to hâve been a member of that body, which 
had no existence until after his death." 

Like rulings were made in the cases of Elias Earle (Id. 314), George 
Mumford (Id. 316), and Robert C. Schenck (Reports Committees 
36th Cong., ist Sess., No. 100; McCrary on Elections, [4th Ed.] 
§§ 338) 339)- This view of the true meaning of the term "member 
of Congress" as used in the Constitution and statutes has also been 
taken in the Department of Justice. Mr. Attorney General Williams, 
14 Op. A. G. 133, in an opinion given to the Secretary of War, said of 
the provision in section 1781, Jiere under considération: 

"The prohibition in this clause is laid upon members of Congress — not 
members-elect, but those who hâve taken the oath of office and qualified." 

The same officer advised the Secretary of the Treasury as foHows 
(Id. 406) : 

"Section 6, art. 1, of the Constitution provides that 'no person holding any 
office under the United States shall be a member of either house during his 
contlnuance In office'; but a représentative In Congress, in my opinion, does 
not become a member of the House until he takes the oath of office as such 
représentative; therefore he may lawfully hold any office from his élection 
until that tlme." 

Mr. Attorney General Devens, 15 Op. A. G. 280, referring to sec- 
tions 3739-3742, Rev. St. [U. S. Comp. St. 1901, pp. 2508, 2509], ad- 
vised the Secretary of War : 

"In my opinion thèse sections hâve now no application to the contract 
made with Mr. Eomero. Although it is understood that he has been elected 
a delegate to the Forty-FIfth Congress, yet that Congress has never met; and, 
as it is the judge of Its own élections, when It meets it may not accept Mr. 
Komero as a member, so that he may not be able to obtain his seat therein. 
Neither, if it should recognize his élection, wiU he become a member until he 
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accepta the duties ot the oJSce and takes the approprlate oath. Untll tUs 
event occurs, the législation referred to bas no application to him." 

A case much in point is that of Cordiell v. Frizell, i Nev. 130, 132, 
in which it became necessary to détermine the meaning of the word 
"officer" in section 13 of the Schedule to the Constitution under which 
the State of Nevada was admitted into the Union. That section de- 
clared : 

"Ail county offlcers imder the laws of the territory of Nevada at the time 
when thé Constitution shall take effect * • * shall continue In office 
until the flrst Monday of January, 1867, and until their successors are elected 
and quallfled." 

By the state's admission on October 31, 1864, its Constitution took 
effect after the élection of certain persons to county ofîfices, but before 
their qualification, and a controversy arose between an incumbent of 
one of thèse offices and the officer-elect as to which was entitled to 
it under the Constitution. The court said: 

"Those who haye been elected but not inducted into office are, properly 
speaking, offlcers-elect; those in office are simply offlcers; those who bave 
been In office, but bave gone out, are properly ex-officers. It Is very proper, 
in either conversation or wrltlng, when speaking of an officer-elect, to leave 
oflf the suffix, and style him simply an offlcer, if the coutext of the sentence 
shows you are speaking of one not yet inducted into office, but who is to be 
at a future day; so, too, in speaking of an ex-offlcer, you niay leave offi the 
prefix under llke circumstances. But if the term 'officer' is used in a sen- 
tence where tbère is nothing to qualify or contre! Its meaning, everybody 
understands It refers to an officer then holding and ehjoying the office. It 
means neither an ex-offlcer nor an offlcer-eleçt. In section 13 of the sched- 
ule the tenu 'offlcers' means those persons who may be actually holding the 
office referred tô when the. Constitution is adopted, and not to ex-offlcers who 
may hâve held them at some time past, nor to offlcers-elect who might expect 
to hold them at some future day." 

By the prèss reports otir attention is called to the conviction, in the 
Circuit Cotirt of the United States for the Eastern District of New 
York, of Edmund H. Driggs upon a charge of receiving, while a rep- 
resentative-elect in Congress, a bribe for services rendered by him in 
procuring for another a contract with the United States through the 
Post-Office Department. The instructions given by the court to the 
jury in that case, and other information relating to it, hâve been re- 
ceived through officers of the court. Separate indictments were 
originally returned against Driggs under the first provision of section 
1781 and under section 1782, the first of which, as before shown, is 
directed against "every member of Congress, or any officer or agent 
of the governmëht," aind the second against any "sehator, représenta- 
tive, or deleè'ate, after his élection and during his cdntinuance in of- 
fice." The indictments under the first provision of section 1781, which 
does not apply to mémbèrs-elëct, were abalhdoned, and the conviction 
was had on an indictmént tinder Section 1782, which applies equally 
to members-elect and members. The proceedings against Driggs hâve 
been theréforè in entîre^harmony with our views. While procuring 
or aiding to procure a contract for another is de'alt with by both sec- 
tions, proc'utiiig or aiding to procure an office seems to be dealt with 
only by the first. provision of section 1781, and counsel for the gov- 
ernment has not.contended otherwisei 
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Counsel for the governmerit earnestly pressed upon us the fact that 
the défendant received the salary of a senator for a period dating back 
to the time of his élection; but we are clearly of opinion that this 
has no légal bearing upon the question under considération. It is 
well to note that this payment was made December 14, 190 1, which 
was after the défendant was admitted to membership in the Senate, 
and long subséquent to the time of the alleged commission of the acts 
charged against him. It would seem to be a sufficient answer to 
the argument based upon this acceptance of salary to refer to the 
statutes (Act March 3, 1883, c. 143, § i, 22 Stat. 632; Act July 31, 
1894, c. 174, § I, 28 Stat. 162; section 38, Rev. St. [U. S. Comp. St. 
igoi, pp. 17, 21]) which expressly provide for the payment of salary 
to senators, représentatives and delegates-elect from the 4th of March, 
when the constitutional term begins, until there is a session of Con- 
gress, and to refer to the statute (section 51, Rev. St. [U. S. Comp. 
St. 1901, p. 20]), formerly appUcable to senators as well as repré- 
sentatives and delegates, but now only applicable to the latter, which 
authorizes such payment, in some instances of filling vacancies, from 
the time that the compensation of the predecessor ceased, thereby cov- 
ering a period antedating élection as well as admission to membership. 
See Report of Senate Committee on Privilèges and Elections, Cong. 
Rec, Vol. 28, pt. 5, ist Sess. 54th Cong., p. 4367. But whether or 
not the défendant was a senator on July 8, 1901, the date of the offense 
as charged, must be determined by the conditions existing at that time, 
and cannot be affected by any subséquent event or act. If he was 
then a senator, the subséquent refusai of the proper disbursing officer 
to pay his salary for a period including that date, or the defendant's 
failure to assert a right to such salary, would not change his relation 
to the Senate, or aiïect the character of his acts, retrospectively or 
otherwise ; and if he was not then a senator any subséquent assertion 
by him, or récognition by the disbursing officer, of a claim for such 
salary, would be equally impotent to retrospectively give him or his 
acts an officiai character which he and they did not hâve at the time. 
Certainly the payment of the salary of a représentative in Congress 
to Mr. Roberts of Utah (31 Stat. 312), whose élection, credentials, and 
qualifications recently failed to command the favorable judgment of 
the House of Représentatives, and who was not permitted to take the 
oath or assume the duties of a Représentative, did not make him a 
member of Congress. The right to a public office carries with it a 
right to the salary attached to the office, but payment or acceptance of 
the salary does not carry with it a right to the office. 

This is a prosecution for a criminal offense. To be punishable, 
the act charged must hâve possessed, at the time when its commission 
was complète, every élément necessary to its criminality under the 
statute. A completed act which is not an offense at the time of its 
commission cannot become such by any subséquent act of the party 
charged, or of another, with which it has no connection; and this is 
true whether the first act was donc for a good or a bad purpose. 
United States v. Fox, 95 U. S. 670, 24 L. Ed. 538. 

Because membership in Congress is indispensable, under the statute, 
to the commission of the offense hère charged, and because, upon the 
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facts admîtted by counsel for the government, it is clear tous that the 
défendant was net a member of Cpngress at the tjme when it is pro- 
posed to be proved that he committed the acts describedin the indict- 
raent, the jury wiU be directed to return a verdict of not guilty. 



BRINKLET et al. T. SMITHWICK, 
(District Court, E. D. North Carollna. Deceinber 30, 1903.) 

1. Bankruptct— 'Pleading— New Mattbb— Replioation. 

I Where an alleged bankrupt answered tbe pétition and alleged new 
matter, in that thè amount he had received froih the sale of his goods, 
whlch the pétition alleged as the act of bankruptcy, he had used in pay- 
Ing ofC certain of his debts, such allégation, in the absence of a replica- 
tion, must be taken as true. 

2. Same— Pbbperbnoe. 

Where an answer to an involuntary bankruptcy pétition admitted that 
the bankrupt owéd debts which he was unable to pay, and that he had 
transferred his property for cash, and had applied the proceeds in pay- 
aient of some of his debts, such answer constituted an admission that 
the bankrupt had preferred some of his creditors over others, which con- 
stituted an act of bankruptcy. 
a, Same— Insolvenct— Admission— BUKPL08AQE, 

Where a bankrupt admitted his Insolvency In his answer to an involun- 
tary bankruptcy pétition, his wllllngness to be adjudged a bankrupt on 
that ground, as authorized by Bankr. Act, July 1, 1898, c. 541, § 3, subsec. 
5, 30 Stat. 546 [U. S, "Coinp. St. 1901, p. 3422], may be inferred. 

4. Same- Resektation o* Rights, 

Where an alleged involuntary bankrupt admitted his insolvency in his 
answer, his réservation of a rlght to move to dlsmiss the proceedings for 
Irregularitles and want of notice was too indeflnite to be considered. 

R. B. Winborne and J. B. Martin, for petitioners. 
F. D. Winston, for défendant. 

PURNELL,, District Judge. A pétition in involuntary bankruptcy 
was filed in the District Court, to which respondent bankrupt an- 
swers, adiiiitting the allégations of the pétition, admits he owes the 
debts set out, and that he is unable to pay his creditors in full, and, 
denying the act of bankruptcy alleged specifically, to wit, that he 
transferred his property on the 26th of August, 1903, but allèges that 
said property, to wit, a stock of goods, was inventoried and sold for 
$3,000 cash, which amount he used in paying oflf certain debts. Tak- 
ing the allégations of the pétition to be true, the transfer of the prop- 
erty on August 26, 1903, was an act of bankruptcy; but taking the 
account of the transaction as set up in the answer, being a sale for 
cash, it was not an act of bankruptcy per se. There is no replica- 
tion to the answer, and under the rules governing proceedings in 
bankruptcy, new matter being set up and no reply, the allégations 
must be taken as true. To hold the sale for cash to be an act of 
bankruptcy would be to deprive a merchant of the right to sell a stock 
of goods, or any part thereof, for cash, to be an act of bankruptcy. 
This was never contemplated by Congress. Act July i, 1898, c. 541, § 

3. subsec. I, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], says, "con- 
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veyed, transferred, concealed, or removed or permitted to be con- 
cealed or to be removed with intent to hinder, delay or defraud 
his creditors or any of them." The only issue raised by the pleadings 
is the intent, which is not one of the issues of fact contemplated in 
the bankrupt act to be tried by a jury. The actadmitted speaks for 
itself, and the bankrupt is supposed to hâve intended what he did. 
The answer admits this money was used for the payment of some of his 
debts, giving such creditors a préférence over others. This is an act 
of bankruptcy admitted in the answer. Goodman v. Smith, 93 Fed. 
182 ; In re Grant (D. G.) 106 Fed. 496 ; Brandenburg on Bankruptcy, 
§ 69; Boyd V. Lemon & Gale Co., 114 Fed. 647, 52 C. G. A. 343. On 
the issue of insolvency (section 19, 30 Stat. 551 [U. S. Comp. St. 
190 1, p. 3429]) respondent admits he was unable to pay his creditors 
in full, and does not in any way deny he owes them; that it is his 
purpose to pay them in full, and has no purpose to impede this hearing, 
and is willing to answer fuUy at any time the court may designate. 
This is an admission of insolvency in writing, and the willingness to be 
adjudged bankrupt on this ground under section 3, subsec. 5, may be in- 
ferred. However, the insolvency being admitted, the willingness to be 
adjudged bankrupt in an involuntary proceeding may be treated as 
surplusage. 

Reserving rights in the answer "to move to dismiss for irregulari- 
ties and want of notice" is too indefinite to be considered by the 
court. The service is according to law, and is adjudged sufficient 
and regular. 

It is therefore, on the face of the record, considered, ordered, and 
adjudged that an adjudication in bankruptcy be entered, and that the 
petitioners take such further proceeding as they may be advised. 



W. T. HUGHES & CO. v. PBPBR TOBACCO "WAEEHOUSE 00. 

(arcult Court, E. D. North Carolina. December 31, 1903.) 

1. Removal op Causes— Amount in Conthovekst— Eemand. 

Act March 3, 1887, c. 373, § 6, 24 Stat. 555 [U. S. Comp. St. 1901, p. 
511], provides that if in any suit removed from a state court to the United 
States Circuit Court It shali a;ppear, at any time aftër such suit has been 
removed, that it does not involve a controversy wlthin the jurisdiction 
of the court, the Circuit Court shall proceed no further, but shall dismiss 
the suit or remand it to the court from which it vyas removed. Eeld, 
that where a suit in which plalntiff demanded 82,250 was removed to the 
Circuit Court, and after the removal plaintiff filed a supplemental plead- 
Ing, alleging that there was a bona fide error in the account on which the 
complaint was based of $448.75, which reduced the clalm to less than the 
amount necessary to glve the Circuit Court jurisdiction, the case would 
be remanded to the state court. 

F. S. Spruill and W. H. Rufifin, for plaintiffs. 
T. W. Beckett, for défendant. 

PURNELL, District Judge. The plaintiffs brought their suit in 
the superior court of Franklin county, alleging that the défendant 
was indebted to them in the sum o£ $2,250. On thé application of 
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the défendant an order was entered removing the same to this court. 
After the entry of such order in the same court plaintiffs filed a sup- 
plemental pleading, alleging that there was an error in the account 
on which the complaint was based of $448.75, which reduced the 
amount demanded tp less than $2,000, and immediately after the 
docketing of the cause in this court entered a motion to remand the 
same. On the face of the complaint the order of removal was prop- 
erly entered, but on an examination of the whole record it appears 
now that the controversy between the parties does not involve an 
amount, exclusive of interest and cost, which would give this court 
jurisdiction. The statute prpvides (Act March 3, 1887, c. 373, § 6, 
24 Stat. 555 [U. S. Comp. St. 1901, p. 511]) that if in any suit com- 
menced in the Circuit Court or removed from a state court to a Cir- 
cuit Court of the United States it shall appear to the satisfaction of 
said Circuit Court, "at any time after such suit has been brought or 
removed thereto, that such suit does not really and substantially 
involve a dispute or controversy, properly within the Jurisdiction of 
said Qrcûit Court, * * * the said Circuit Court shall proceed 
no further therein, but shall dismiss the suit or remand it to the court 
from which it was removed, as justice may require, and shall makcf 
such order as to cost as may be just." 

The jurisdictional amount must appear in the record. From the 
record the court is satisfied there is not such amount in controversy 
between the parties to the suit as would give this court jurisdiction,. 
and the crédit now claimed as proper by plaintifïs was an error, not 
an attempt to divest the jurisdiction of this court. The motion to 
remand seems to be bona iîde, and défendant gets the beneiit of a 
crédit of $448.75, for which the plaintififs say it is npt liable. A con- 
troversy as to an amount due by Walker, not a party, cannot fix the 
amount in this suit. Défendant, if liable at ail, is liable for only 
$1,801.25. 

It is therefore considered, ordered, and adjudgéd that this cause, 
including the entire record, be remanded to the superior court of 
Franklin county. It is further adjudgéd that the plaintifïs, on whose 
mistake the order of removal was based, pay ail the cost incurred in 
this court, to be taxed by the clerk of this court, and that judgment in 
favor of thè défendant and against the plaintifïs be entered for the 
amount of such cost. 
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BOARD OF COM'ES OF KBARNY OOTJNTY, KAN., T. IRVINB. 

SAMB V. COFFIN et al. 

(Circuit Court of Appeals, Elghth Circuit. November 23, 1903.) 

Nos. 1,819, 1,820. 

1 BtTBROOATION — HoLDKKS OF VOID MUNICIPAL BONDS. 

Bona fide purcbasers, in open market, for full value, of county bonds 
issued In payment of outstandlng warrants, wbicb were surrendered to 
the county and canceled, where such bonds bave been adjudged 70ld for 
■want of Power in the county to issue the same, are entitled to be subro- 
gated in equlty to the rlghts of the original warrant holders. 

2 JuKisDicTioN OF Fbdkraii COURTS— Soit by Assigneb— Countt Warrants. 

County warrants payable to bearer are choses In action made by a cor- 
poration, and under section 1 of the judiciary act of March 3, 1887, c. 
873, 24 Stat. 552, as amended by Act Aug. 13, 1888, c. 866, 25 Stat. 433 
[TJ. S. Comp. St. 1901, p. 509], a holder thereof who is a citizen of another 
State may maintain an action against the county to recover thereon In a 
fédéral court, regardless of the citizenshlp of the original holders. 
t. Eqcity Jukisdiction— 8dit to ENFORca Canceled Warrants. 

Equity bas jurisdictlon of a suit by a holder of void county bonds, Is- 
sued In payment of warrants which were surrendered and canceled and 
destroyed by the county, to resclnd the agreement by which such can- 
cellation was effected, and to enforce payment of the warrants by the 
county. 
i. Limitation— Void Countt Bonds— Action on Original Considération. 

Limitation does not begin to run against a suit by a holder of void 
county bonds, issued in exchange for outstandlng warrants, to resclnd 
the transaction and enforce the warrants, until the bonds are repudiated 
by the county. 
EL BviDENCB— Public Records. 

A decree will not be reversed because the trial Judge excluded from 
considération a public record on the ground that It was entirely un- 
trustworthy, where it showed erasures and altérations affectlng the mat- 
ters In issue which were unexplained; nor for the exclusion of another 
book, also offered as a public record, but which was not identtfled as 
Buch by a public custodian, nor produced by him, but by a private person 
who had been In possession of it for a number of years, and had taken 
It from the state. 
6. Appbal— Revibw— Findings of Fact. 

Flndlngs of fact by a trial court In an equity case are presumptlvely 
correct, and will not be distnrbed on appeal unless It appears that some 
serions mistake was made In the considération of the évidence. 
1. CoDNïT Warrants— Validitt—Buhdbn of Phoof. 

In the absence of an assessment flxing the taxable value of county 
property at the time warrants were issued, they are presumptlvely 
withiB the power of the county to contract and valid, and the burden 
rests on the county to establlsh the contrary for the purpose of avolding 
Uabillty thereon. 
8, Appbal— Matters Rbviewablb— Record. 

Where a ruling excluding évidence appears only from the opinion of 
the trial court, it not being shown by the record that the évidence was of- 
fered and rejected, and an exception reserved, such ruling is not review- 
able on appeal. 
S. Countt Warrants— Impeachment—Burdbn of Proof. 

Where county warrants hâve been issued many years. In order te 
defeat recovery thereon oh the ground that they were unauthorlzed o» 

% 2. Diverse cltizenshlp as ground ot fédéral jurisdictlon, see notes to Shipp 
». Williams, 10 0. a A. 249; Mason v. Dullagham, 27 0. C. A. 298, 
126 F.— 44 
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fraudulent, the burden rests on the county to show by convinclng prooî.' 
thït thëy wére ail vold, or, If noti to what extent the^ wère withbut con- 
sidération. .. , 

lO. Same— Excessive Patmbkt for Pkopertt. 

Warrants Issued by ia county In: payment for property furnished, hav- 
Ing a face value exceeding the cash value of the property by the différ- 
ence between the face value àiid ma'rket value of the warrants, are in- 
valid to the extent of the excessive payment. 

Appeals from the Circuit Court of the United States for the District 
of Kansas. 

Thèse are two equlty cases of a lilse character that were jtiied In the lower 
court at the same time. by the same connsel, upon substantlally the same 
State of f acts, and which présent the samè questions of law for détermination 
on appeal. On August 14, 1893, the bill of complaint In case No. 1,820 was 
flied by Coffln, Stanton and Street, composing the flrm of Coffln & Stanton, 
-while the bill in case No. 1,819 appears tô hâve been fllèd on September 28, 
1893. For convenience, cftsè No. 1,820 wiU be termed the Coffln case, and 
case No. 1,819 the Irvine case. 

In the Coffln case the allégations were, in substance, as follows: That on 
August 1, 1888, one D. P. Doak was the holder and owner of some 65 county 
warrants, âmOunting to àbotit $35,000, which had been thierétofore issued by 
Kearny county, Kan., and that on sald date the county, proceeding under 
the statiite lawsof the state of Eansa^, uridërtook to refûnd its outstanding 
inflebted&éfes; that it accordingly issii'ed anddelivered tb Sald Doak 35 re- 
tunding bonds, each for the sum of $1,000, bearing interest at the rate of 6 
per centij and payable August 1, 1908î that in exchange' for sald bonds the 
sald Doak sufrendered and dellvered to' the county ail of the county warrants 
aforesald which he thus ownèd and héld, and that the county, through Its 
ptopèr offlcerk, causedsàld county warrants to be canciéied; that the refund- 
ing bonds so reeelved by Doak were thereafter sold anddelivered to the 
Municipal Investment Company of the City of Chicago, which company there- 
after, in January, 1889, in tum sold and dellvered said bonds, for value, to 
the complainants, composing the firm of Coffln & Stanton; that sald bonds, 
although they appeared upon their faCés to be in ail respects valid, were In 
fact A'ôid, havlng been issued wlthdtit authorlty of law; and that they were 
adjudged to be in valid by tHI^ court tn the case of Coffln v. Kearny County, 
6 0. C. A. 288, 57 Fed. 137.- In conséquence of thèse facts the complainants 
averred that the considération ^ for the' ^ surrêrider and cancellatldn of the 
warrants had utterly failed, and they prayed that it might be decreed that 
they were entltled to be subrogated. to,- ttll ' the rights, both at law and in 
equity, which were possessed by Ddak at the time he surrendered hls war- 
rants and received therefor vold bonds. , 

In the Irvine case the same allégations, > in substance, were made, and the 
same relief was prayed for. In that case, however, the warrants which 'had 
been exchanged, aS' the bill eharged, for vold refunding bonds, amounted in 
the aggregate to $11,500, and bonds to that amount wère' issued in exchange 
therefor. In the Irvine case it Was also chargea that the warrant» that had 
beeniexehanged for vold bonds' were issued in payment for necessary sup- 
plies furnished to the county, and that a part, if not aUiOf the warrants 
thus funded, were owned at the date of: their surrender. and cancellatlon by 
George W. Crâne & Co. In: ;aMi:iother respects the bills of complaint In the 
^wo cases were praetIcaUy identleal. Demurrers were ffled iinbehalf of thp 
lelendant county to both of the bllla,. but the denjurrBrs. were overruled In 
August and September, 1896, by Foster, district judge for the District of 
Kansas, and thereafter answers ;Were:filed to tb,e respective bills, s.ettlng up 
Sflbsitftntjajly the same défenses. , 

,.;,T^ç ansyrers to the respective blUs contained the followiiig. pleas, ;in sub- 
siancié; First, that the Circuit Court of the United States for the District of 
Pansas, in. wWch the billfi were flled» had np , jurisdiction of the eontroversy, 
bècause the warrants irçferyed: to iloi the laills of complaint were issued ta 
persons who were at the time citizens and résidents of the state of Kansas; 
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second, that ail of the warrants referred to in tlie bills of eomplaint were 
illégal and void beeause no account showing the items of service rendered 
or supplies furnished to the county, verified by affldavit, was flled and pre- 
sented to the board of county commissioners prior to the issuance of the war- 
rants, as ought to hâve been done, under the laves of Kansas; third, that the 
■warrants referred to in the bills of eomplaint vrere illégal and vold becanse 
prior to the issuance thereof the board of county commissioners had issued 
warrants for a gréa ter amount than the total amount of taxes levied upon 
the property of the county to defray the current expenses of the county for 
the year 1888, during vs-hich year the warrants were alleged in the answer;: 
to bave been issued; and, fourth, that the warrants referred to in the bills 
of eomplaint, if issued at ail, were illégal and void beeause they were issued 
and made a charge against the county fund before there had been any as- 
sessment of the taxable property of the county for the purpose of taxation, 
and that the warrants were also issued for expenses of the county for the 
current year, which were largely in excess of 1 per cent, upon the taxable 
value of ail county property, and that the value of ail taxable property in the 
county, at the usual rate of assessment, during the year when the warrants 
were issued, did not exceed the sum of $934,100. Certain spécial défenses 
were also pleaded to some of the warrants referred to in the bills of eom- 
plaint, which tended to show that such warrants had been fraudulently is- 
sued either without any considération reeeived by the county, or for an 
amount In excess of what was actually due from the county to the warrant 
holder. 

Before the cases were tried the parties thereto entered into stipulations 
whereby the following facts were conceded to be true: In the Coffin case, 
that on August 27, 1888, the board of county commissioners of the county 
of Kearny, at a regular meeting of the board, adopted a resolution that the 
matured and maturing indebtedness of the county, as evidenced by warrantr; 
then outstanding, which were bearing interest at the rate of 7 per cent., be 
refunded into 6 per cent, bonds, pursuant to chapter 50 of the laws of Kan- 
sas for the year 1879; that the chairman of the board and the county clerk 
be instructed to exécute refunding bonds for the purpose aforesaid, and to 
cause them to be dellvered to any person upon the surrender of an equal 
amount of county indebtedness; that the treasurer of the county, upon re- 
eeipt of the évidence of such Indebtedness, and upon delivery of refunding 
bonds, be directed to mark the évidence of such Indebtedness as paid i» 
fuU; that in pursuance of such resolution the chairman of the board and 
the county clerk executed refunding bonds of the county, which were dated 
August 1, 1888, to the amount of $35,000; that warrants of the county of 
Kearny, payable to the persons therein named or bearer, to the amount oi 
§35,000, theretofore issued and outstanding, were surrendered to the county 
in exchange for the aforesaid bonds, and that upon receipt of such warrants 
they were duly marked "Paid"; that the complainants, composing the firm of 
CofHn & Stanton, on January 10, 1889, bought the aforesaid refunding bonds 
to the amount of $35,000 in good faith, paying par therefor, and without 
notice of any Irregularities or defects therein except such as might be im- 
parted by the bonds themselves and the gênerai laws of the state of Kansas 

In the Irvine case a similar stipulation was made and filed, but the reso- 
lution of the board of county commissioners, in pursuance of which the re- 
funding bonds which figured in that case were issued, appears to bave been 
adopted on October 1, 1888, instead of August 27, 1888. The two resolutions, 
however, were identical in form, and it was stipulated in the Irvine case that 
warrants of the county to the amount of $11,500 had been exchanged for re- 
funding bonds on October 1, 1888; that the warrants so exchanged, when re- 
eeived, were indorsed "Paid"; and that on February 26, 1889, Louise il. 
Irvine, the complainant in case No. 1,819, had bought said refunding bonds 
to the amount of $11,500 In good faith, upon the open market, paying full 
value therefor, and without notice of any irregularities or defects in the bonds, 
save such as was imparted by the bonds themselves and the gênerai laws 
of the State of Kansas. 

The cases were tried below upon the aforesaid stipulations and other évi- 
dence which was adduced at the trial, and at the conclusion of the trial the 
«ourt below entered decrees in favor of the complainants, granting them the 
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rpUef prayed for, and In connection therewith flled an elaborate opinion. 
Vide 114 Fed. 518. The cases are before this court on appeals from those de- 
crées. 

Milton Brown (Wash Adams, on the brief), for appellant. 
W. H. Rossington and Clifïord Histed (Charles Blood Smith and 
F. P. Lihdsay, on the brief), for appellees. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges; 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The ûtst and one of the most important questions which arises 
in this case is whether the cOmpIainants below are entitled to be sub- 
rogated to the rights of the warrant holders who exchanged county 
warrants for the void bonds of Kearny county, which the complain- 
ants subsequently purchased on the market for value, beheving them 
to be valid. In behalf of the county of Kearny it is strenuously urged 
that no such right of subrogation exists or can be enforced, and in 
support of this contention reliance is placed on the following cases : 
^tna Life Ins. Co. v. Middleport, 124 U. S. 534, 8 Sup. Ct. 625, 31 
L. Ed. 537; Litchfîeld v. Ballou, 114 U. S. 190, 5 Sup, Ct. 820, 29 
L. Ed. 132. But the cases cited do not appear to be fully in point. In 
the first of thèse cases (vEtna Life Ins. Co. v. Middleport) a village in 
Illinois had made a donation to a certain railroad Company, which was 
to be raised by a tax on the property of the inhabitants of the town. 
It issued bonds payable to bearer for such donation, and the railroad 
Company accepted them and sold them to the .^îtna Life Insurance 
Company. The bonds sq issued were held to be utterly void, having 
been issued without authority of law, whereupon the purchaser of the 
bonds, daiming that by the purchase thereof it had paid the donation 
of the town to the railroad company, insisted that it should be subro- 
^ated to the rights of the company against the town. The Suprême 
Court of the United States held, on this state of facts, distinguishing 
the case from Louisiana v. Wood, 102 U. S. 294, 26 L. Ed. 153, that 
the right of subrogation could not be invoked, the bOnds being ut- 
terly void. In the second case (Litchfîeld v. Ballou) it appeared that 
the town of Litchiield had issued bonds for the purpose of aiding in 
the construction of a System: of waterworks. The bonds se issued 
turned out to be utterly void, having been issued without authority 
of law. The bonds having_ been sold in the open market, one of the 
purchasers of the bonds tyçught a suit in equity against the town 
upon the theory that, althf),«gh the bonds were void, the town was 
liable to him for the money' which he had paid therefor. The Su- 
prême Court held in that caëé that the bill so filed was without equity, 
and that, if the plaintifï had any right of action against the city for 
money had and received, the right must be enforted by an action at 
law, and that a court of equity had no jurisdiction in the premises. 
The case at bàr in its essential features, is very dififerent, The county 
of Kearny had issued certain county warrants, which were outstanding 
and in the hands of certain persons. Presumptively, thèse warrants 
had been issued for services rendered to the county, or for supplies 
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furnished to it, and were valio obligations of the county, such as ît 
had a right to contract. Presumptively, thèse warrants were founded 
upon a valuable considération. At 8 certain time the county proposed 
to give obligations of a différent sort, to wit, funding bonds, in ex- 
change for the warrants. The proposition was accepted, the war- 
rants were surrendered to the county jind canceled, and bonds to an 
equal amount were issued to the holâ«rs of the warrants in exchange 
therefor. It so happened that the bono.i so issued were void be- 
cause the time had not arrived wheix the county could lawfully is- 
sue bonds. It had not been organized for one fuU year before the 
refunding bonds were issued, and the lafvs ot the state provided that 
"no bonds of any kind shall be issued by any county * * * with- 
in one year after the organization." Coffin v. Board of Commis- 
sioners of Kearny County, 57 Fed. 137, 6 C. C. A. 288. The void 
bonds so issued were placed upon the market, and were purchased 
by the complainants in good faith. It admits of no controversy, we 
think, that, if the bonds were in the hands of the original warrant 
holders, they could surrender thera to the county, and insist upon 
the payment of the warrants which hâve now been canceled and 
destroyed, since the delivery by a -debtor to his creditor of a void 
note or bond in payment of an existing indebtedness does not op«r- 
ate as payment, but leaves the debt undischarged. In the forum of 
equity the purchasers of thèse void bonds hâve the same rights as the 
original warrant holders ; that is to say, because the bcnds were void, 
a court of equity will treat the sale of the bonds to an innocent pur- 
chaser as tantamount to a saie and assignment of the warrants for 
which the bonds were issued, and of ail rights arising thereunder. 
This view is fully sustained by the décision of this court in Geer v. 
School District No. 11, 49 C. C. A. 539, 547, 548, m Fed. 682, and 
by the décision in Parkersburg v. Brown, 106 U. S. 487, 503, 504, i 
Sup. Ct. 442, 27 Iv. Ed. 238. In the latter case it appeared that the 
city of Parkersburg had loaned its bonds to the amount of $20,000 
to a certain individual, as it supposed it had a right to do under ex- 
isting laws ; and, to secure the payment of said bonds by the bor- 
rower, it had taken a deed of trust on certain property belonging to 
the borrower. He having failed to pay the interest on the bonds, 
or the principal thereof, as he had engaged to do, the city took pos- 
session of the mortgaged property, àçà refused to pay its bonds which 
it had loaned to the borrower. The bonds at that time had been sold, 
and were in the hands of a third party. In a suit brought by such 
third party against the municipality, it was held that although thc- 
bonds were void, and no recovery could be had thereon, yet by the 
purchase of the bonds the plaintiff had acquired ail the rights of the 
person to whom the bonds were originally loaned, and, as he had 
the right to compel the municipality to account for the property 
which he had mortgaged to secure the payment of such void bonds, 
the purchaser of the bonds could assert and enforce the same right. 
See, also, Shirk v. Pulaski County, 4 Dill. 209, 214, Fed. Cas. No. 

12,794- 

We perceive no reason, therefore, why thèse complainants, wbo 
bought void bonds that were issued confessedly in payment of out- 
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Standing. , warrants, vvhiçh the cpunty had recognized as valid by 
issuingthe bonds, mày not, on well-recognized équitable principles, 
assert that the sale of the bonds to them operated as an assignaient 
of the warrants, and vested them with ail the rights of the original 
warraqt holders, when it was discovéred that the bonds were utterly 
void and copld not be côllected. 

Another contention on the part of counsel for the appellant is that 
inasmuch as the answerç to the bills of complaint alleged that the 
warrants which the complainants below sought to enforce were orig- 
inally issued to résidents and citizens of Kansas, and because nothing 
more than a gênerai replication was filed, it appeared that the féd- 
éral court in which the, bills were filed had no jurisdiction of the con- 
troversy. This point does not seem to be pressed with much confi- 
dence, and in any event we regard it as untenable. The stipulations 
show that the warrants în controversy were made by a, corporation, 
and were payable to a named person or bearer. Coiirity warrants 
are certainly choses in action madt by a corporation, and, when 
drawn payable to bearer, they are negotiable, in a certain sensé, al- 
though negotiation does not eut oflf ail equities of défense, and iii 
that respect they are unlike negptiabje promissory iiptes and bills 
of exchange. The judiciary act of March 3, 1887, c. 373, 24 Stat. 
552, as çorrected by the enrollment act of August 13, 1888, c. 866, 25 
Stat. 433 [U. S. Comp. St. 1901, p. 508], permits the assignée of 
choses in action payable to bearer, and made by a corporation, to suc 
thereon in the fédéral courts, if he is not a citizen or résident of the 
state where they were issued, and the jurisdiction of the fédéral courts 
in such cases has frequently been upheld. Board of Commissionerjj 
of Kearny County v. McMaster, 15 C. Ç. A. 353, 68 Fed. 177; Ayles- 
worth V, Gratiot County (C. C.) 43 Fed. 350, 355; Wilson v. Knox 
County (C. C.) 43 Fed. 481. See, also, Board of Commissioners of 
Hamilton County v. Sherwood, 11 C. C. A. 507, 64 Fed. 103; Thomp- 
son V. Searcy County, 6 C. C, A. 674, 57 Fed. 1030. We think, there- 
fore, that as the complainants below, by purchasing and paying for 
the void refunding bonds, had become the owners of the warrants 
in question, and as the warrants were choses in action issued by a 
corporation and made payable to bearer, they were entitled to main- 
tain thèse actions in the fédéral court. Nor do we pereeive that there 
is any force in the further sugg^tion of counsel for the appellant 
that the complainants below were not entitled to relief in equity, and 
that such rights, if any, as they possessed, could hâve been enforced 
by an action at law. When the bills were filed the warrants in ques- 
tion had been canceled and destroyed, and were no longer in exist- 
ence. It was necessary, therefore, or at least the complainants were 
entitled to seek a rescission of the agreement in virtue of which the 
warrants had been ostensibly paid by the issuance and delivery to the 
warrant hcîders of void refunding bonds ; and, when resort was had 
to a court of equity for that purpose, it was compétent for the court, 
besides entering a decree rescinding the agreement and declaring the 
warrants to be still unpaid, to afford the complainants full relief in 
that proceeding, by ascertaining thç amounj due on the warrants and 
directing that it be. paid. 
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The next point to be noticed is the plea of the statute of limitations, 
but that plea does not seem to be tenable, for the reasons stated at 
length in the opinion of the trial court. Vide 114 Fed. 521, 522. The 
period of limitation applicable to the cases is fàve years. One of thèse 
suits (the Coffin case) was commenced August 14, 1893, while the 
other (the Irvine case) was commenced September 28, 1893. It seems 
clear that the refunding bonds referred to in the Cofïin case could not 
hâve been received in exchange for warrants until some time subsé- 
quent to August 27, 1888, because the resolution of the board of 
county commissioners under which the bonds were issued was not 
adopted until the latter date, so that the right of action to rescind the 
transaction accrued within less than fîve years before the bill to re- 
scind was filed, while in the Irvine case the refunding bonds could not 
hâve been accepted in exchange for warrants until some time subsé- 
quent to October i, 1888, since the resolution of the board of county 
commissioners authorizing the exchange was not adopted until the 
latter date, so that the right to hâve the exchange rescinded accrued 
in that case less than fîve years before the bill to rescind was filed. 
This court also held in the case of Geer v. School District, 49 C, C. 
A. 539, 548, 549, III Fed. 691, that where a municipahty issued void 
bonds, receiving the money therefor, and subsequently paid interest 
thereon, the statute of hmitations would not begin to run against a 
bill to rescind the transaction, or against an action brought to re- 
cover the money, until the municipality had repudiated its void ob- 
ligations; and in the case at bar it does not appear that Kearny 
county repudiated its refunding bonds more than fîve years before 
thèse actions were commenced to rescind the transaction and recover 
the sum due on the warrants. Moreover, it is held in the state of 
Kansas (School District v. Bank, 63 Kan. 668, 66 Pac. 630) that the 
statute of limitations does not begin to run against county warrants 
until the county has provided a fund for their payment, and no such 
fimd was ever provided to pay the warrants which are the subject of 
controversy in thèse actions. 

This brings us to a considération of the question whether any ma- 
terial error was committed by the trial court in excluding testimony 
which was offered in behalf of the appellant. With référence to this 
question it is to be observed that counsel for appellant, in preparing 
their brief, hâve utterly ignored rule 24 of this court, vv'hich requires 
counsel, when complaint is made on appeal of the exclusion of évi- 
dence, to. quote in their brief "the fuU substance of the évidence ad- 
•nitted or rejected." The leading brief in thèse cases contains 445 
;-ages of printed niatter, of which 172 pages consist of the assign- 
ment of error s, which is printed in full in the brief as well as in the 
record. The record in the respective cases contains 547 pages of 
printed matter, of which 190 pages are devoted in each case tô the 
assignment of errors. The brief contains no référence whatever to 
any page of the record where during the progress of the trial évi- 
dence of any sort was ofïered in behalf of the appellant and was ex- 
cluded, nor does the brief quote or attempt to quote the substance of 
any siich excluded testimony. We hâve rarely encountered a record 
which was made up more unskillfully, or one that was better calcûlated 
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to impose unnecessary labor on an appellate tribuna.1, than the records 
in thèse cages. It is only by a careful examination of hundreds oi 
pages of testimony that we haye been able to locate the évidence 
which counsel assert was errpnéously excluded, and after locating 
it we bave had even greater difficulty in determining whether it was 
in fact objected to or rejected, and whether an exception was properly 
save4,, SQ as to bring the matter before this court for review. For thèse 
reasons alone we would be jùstified in declining to notice any of the 
assignraénts of error relating to the exclusion of évidence. We hâve 
ascertained, however, after a patient examination of the records, that 
in the course of the trial no ruling was made by the leamed trial judge 
relative to the admissibility of any évidence which was offered in be- 
half of the county, at the time the évidence was offered. Ail of such 
testimony appears to bave been received by the trial judge, and, as 
his opinion shows, to bave been duly considered. The cases werc 
heard together on the same évidence in the month of January,. 1902, 
and were held under advisement until April 18, 1902, when a dé- 
cision was announced in favor of the complainants. After the dé- 
cision was announced, and probably in conséquence of some remarks 
that weré made by the trial judge in the course of his décision, a short 
bill of exceptions was presented to and signed by him, although thèse 
are equity cases. This bill of exceptions contains the following state- 
ment: 

"Upon the court announclng that it sustalned the complainants' several 
motions to exélude certain documentary and record évidence offered by the 
défendant, and the several parts thereof, the défendant then and there ex- 
cepted to sald ruling as to each and every part and portion thereof, and 
•which exceptions were severally allowed by the court." 

This, so far as we bave been able to discover, is the only exception 
that was taken by the appellant on which it can, in any event, predicate 
any right to bave this court review the action of the lower court in 
the matter of rulings upon testimony. This exception, it will be ob- 
served, does not in itself identify the documentary or record évidence 
which was offered by the appellant and excluded; nor do we find in 
either of the printed records, Save in the assignment of errors, any mo- 
tions to exclude documentary or record évidence that would serve to 
identify the documents or records to which the exception relates. 
But by referring to the transcript which was lodged in this court on 
appeal, we do find a motion to exclude certain évidence which ap- 
pears to hâve been made by complainants' counsel on January 21, 
1902, and a siipplementary motion vvhich appears to bave been filed 
by them on Fëbruary 24, 1902. Thèse motions relate chiefly to a stub- 
bopk of Kèarny township, marked "Exhibit Y," and "Commissioners' 
Journal No, Orie of Kearny County." Thèse motions, taken in con- 
nection with the opinion of the trial court, enable us to identify the 
documentary and record évidence to which the aforesaid exception 
probably relates. Exhibit Y, last above referred to, contains the 
stubs of certain warrants which, as counsel claim, were issued by 
Kearny township, which afterwards becafne the county of Kearny. 
This stubbook was întroduced for the piji'pose of identifying certain 
county warrants which were mentioned in the commissioners' jour- 
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liai, and for the purpose of showing upon what considération they had 
been issued by the commissioners of Kearny cbunty. It appears 
in the opinion of the trial judge that he examined both the commis- 
sioners' journal and Exhibit Y, but reached the conclusion after such 
examination that the journal was unreliable, because of manifest 
crasures and interlineations therein, and that Exhibit Y was not ad- 
missible in évidence, because it had not been kept in pursuance of 
the provisions of any statute of the state of Kansas, and had not been 
identified by any ofHcial of the township or county who should hâve 
had its custody, but was produced by a private person who claimed 
to hâve had possession of it for many years, and whose testimony in 
relation thereto the learned trial judge declined to crédit. Vide 114 
Fed. 523, 524. The trial court did not rule, as we coristrue its opinion, 
that the journal of the county commissioners was incompétent to 
show the proceedings of that body, because the journal was the only 
appropriate évidence to prove its proceedings. The effect of the 
ruling was that the journal in question was not entitled to crédit as 
respects the particular issues of fact which arose in thèse cases, be- 
cause it had evidently been tampered with or altered in material re- 
spects. It did hold that Exhibit Y was incompétent and should be ex- 
cluded. In view of the state of the record, we hâve had some doubt 
whether it is the duty of this court to review on appeal the action of 
the trial court with respect to the commissioners' journal and the ex- 
clusion of Exhibit Y; but, conceding that it is our duty to review 
such action, we conclude that no material error was committed. 
Whether the commissioners' journal was entitled to any probative 
force as respects the particular issues of fact which arise in thèse 
cases, in view of the manifest interlineations and altérations therein, 
and what weight, if any, ought to be given to it in the détermination 
of such issues, was a question for the trial judge to détermine in the 
first instance, and this court cannot say that he committed a réversible 
error in declining to give it any weight in determining the issues of 
fact which he had to décide, if he was satisfîed, as he appears to hâve 
been, that it was entirely untrustworthy and had been altered to meet 
the necessities of the case. Exhibit Y, we think, was properly ex- 
cluded. Waiving the question whether it was a record which the law 
required to be kept, it certainly was not produced by an officiai custo- 
dian, and was not identified by such custodian as a public record in his 
possession. Besides, the fact that the person who produced the ex- 
hibit had had it in his possession for several years, and had taken it 
out of the state to places far distant from Kearny county, where it 
should hâve been deposited and kept if it was indeed a public rec- 
ord, and the mutilated appearance of the record when it was pro- 
duced, and the facts alluded to by the learned trial judge afïecting the 
credibility of the witness who produced it, ail tended to discrédit the 
exhibit, and were sufficient, in our judgment, to warrant a chancellor 
in rejecting it in a case where important rights were at stake. But 
even if the trial court erred in rejecting Exhibit Y, and if this court 
were prepared to so hold, we do not think that it contains évidence 
which, in connection with the other testimony in the case, would 
hâve served to alter the conclusion which was eventually reached by 
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the trial court. The exhibit in question •syas ofifered in évidence for 
the purpose of establishing' the, fact that certain county warrants 
which had been exchanged for fuiiding bonds were issued fraudulent- 
ly or without considération. It was offered for no other purpose 
than to establish thèse fc^cts. We hâve examined the exhibit, and 
after such examination feçl constrained to hold that it would not hâve 
aided materially in the establishment of the facts which it was in- 
tended to estabHsh, or to such an extent as would warrant us in say- 
ing that the exclusion of the exhibit nécessitâtes a reversai of the 
judgment, or a modification thereof . 

A further and final contention on th|e part of the appellant is that 
the trial; court erred in finding that the;^ppellant had failed to prove 
that the warrants in controversy, being those that were exchanged 
for refunding bonds, were invalid because they represented debts 
that were contracted after the county of Kearny had exhausted its 
power td contract debts (vide Gen. St. Kan. 1901, § 1853) ; also that 
the trial court erred in finding that the appellant had failed to prove 
that the warrants in question were fraudulently issued. The- findings 
thus challenged are findings of fact, and the rule is well estabhshed in 
this court , by repeated décisions that the conclusion reached by a 
chancellor on a question offact will be presumed to be correct, and 
will not be tlisturbed on appeal unless it appears that some serious 
mistake was made by the chancellor in the considei^ation pf the évi- 
dence on which the conclusion was based. Even in chancery cases 
the conclusion of the lower court as respects questions of fact is en- 
titled on appeal to great weight, and will not be reversed unless the 
complaining party succeeds in showing yery clearly that it is erroneous 
and oughj: to be overruled. Snider y. Dobson, 21 C. C. A. 76, 74 
Fed. 757, and cases there cited; Thallmann v. Thomas, 49 C. C 
A. 317, III Fed. 277; The Order of United Commercial Travelers 
of America v. McAdam (C. C. A.) 125 Fed. 358. In the case at bar we 
are unable tp say that the appellant has shown to our satisfaction that 
the findings aforesaid, of the trial court, are erroneous. The answers 
to the respective bills of complaint alleged that the warrants in contro- 
versy, "if issued at ail, were made and issued * * * before there 
had been any assessment of the taxable property of said county for the 
purpose of taxation, and before there had been any levy of taxes for 
county purposes." 

In the absence of an assessment fixing the taxable value of county 
property for the purpose of taxation, it is obvious that the burden of 
showing an overissue of warrants — a burden which rested upon the 
appellant — ^was not one that could be easily discharged, since an as- 
sessment for the; purpose of taxation, regularly made,. was the only 
proper test by which to détermine when the debt-contracting power 
of the county became exhausted, and ail debts that were contracted 
before an assessment was made were presumptiyely vahd. Childs v. 
City of Anacortes (Wash.) 32 Pac. 217; State v. Cornwell (S. C.) 18 
S. E. 184. SeCj also, State v. Common Council (Wis.) 71 N. W. 86. 
It is also manifest that the persons to whom the warrants in suit 
were originally issued must hâve encountered the same difficulty, for, 
in the absence of an assessment for the purpose of taxation, they 
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had no certain means to détermine whether, when the warrants were 
issued, tlie county had or had not exhausted its power to contract 
debts. Moreover, as the limitation which the statute of Kansas im- 
posed on the power of the county to contract debts related to those 
contracted for "current expenses," and did not, in terms, apply to ex- 
traordinary expenses such as a newly created county Uke the county 
of Kearny might be compelled to incur, it became the duty of the 
appellant to show that the warrants in suit were issued for "current 
expenses," as well as to show what the taxable value of the county 
property was, and what debts the county had already contracted 
when each warrant was issued. The trial court held that this burden 
had not been discharged "with any degree of certainty," and in that 
view we feel compelled to concur after a patient examination of the 
record. 

In his opinion the learned trial judge observed that the appellant 
had attempted to estabUsh the taxable value of county property when 
the warrants in suit were issued by other évidence than the assess- 
ment roll, such other évidence being, as it seems, oral testimony of 
the contents of a certain report that had been made to the Governor 
of the State before the county of Kearny was organized ; also a copy 
of a certificate that had been made by the county clerk, and flled by 
him in the office of the State Auditor, long after the warrants had been 
issued, to secure the registration of the refunding bonds; and a bi- 
ennial report of the State Auditor of Kansas for the year 1888. This 
other évidence the trial court, as shown by its opinion, deemed in- 
compétent to establish the assessed value of county property at the 
time the warrants were issued, for reasons which are stated at length 
in its opinion. Such évidence was accordingly rejected. This rul- 
ing, however, as respects the testimony in question, is shown by the 
opinion of the trial court only. The record proper does not disclose 
that such évidence was ofïered during the course of the trial and was 
excluded, and that an exception was reserved. Indeed, were it not 
for the assignment of errors and the opinion of the trial court, it 
would not appear that any such proof as that last referred to was 
tendered during the progress of the trial. We are of opinion, there- 
fore, that the question whether the proof was admissible to establish 
the assessed value of county property in the absence of a regular as- 
sessment is not before us for review on the présent appeal; and, even 
if such question was before us for considération, we should be strong- 
ly inclined to hold that the reasons assigned by the trial court for 
rejecting the évidence (vide 114 Fed. 526, 527) were sufficient to jus- 
tify its action. 

We are furthermore of opinion that, upon ail the évidence ofïered 
by the défendant, the trial court was right in holding, as it did, that 
the appellant had failed to prove with the necessary certainty that the 
warrants which were exchanged for refunding bonds were fraud- 
ulently issued, and in holding that the bills could not be dismissed 
on that ground. We agrée with the trial judge that the évidence 
strongly tended to show that the commissioners of Kearny county, 
in the administration of the affairs of the county during the period 
when the warrants in controversy were issued, were guilty of great 
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extravagance; that the proceedings of the board were conducted at 
times with great irregularity ; and that the commissioners may hâve 
acted fraudulently on some , occasions in allowing demands against 
the county which they knew to be excessive. It is quite probable, we 
think, that they àllowed some dëniands against the county, and issued 
warrants therefor, that ought not to hâve been issued; and very Hke- 
ly the county officiais, or some of them, shared in the profits of sucli 
transactions, and were guilty pf gross violations of officiai duty. But 
at this late day it is impossible, on the strength of such évidence as 
thèse records contain, to say with any degree of certainty, except as 
respects certain warrants, aggregating $6,337.52, that were issued to 
George W. Crâne & Co., hqw many, if any, of the warrants involved 
in this controversy are utterly vpid because issued without any con- 
sidération, or how many of them, although issued in payment of 
valid debts, were issued for sumsin excess of such debts, or how much 
in excess of such debts. Wehave been unable to reach a conclusion 
on thèse issues. Presumptively, ail of the warrants are valid, and 
represent obligations of the county that had been lawfully contract- 
ed. This presumption accompanied the warrants when they were 
issued, and it is strengtiiened by the fact that some time after they 
were issued the county, recognizing them as valid, resolved to fund 
them into bonds payable to bearer, and did issue bonds in exchange 
for the warrants, which bonds immediately passed into the hands of 
innocent purchasers for value. The burden accordingly rests upon 
the county in this proceeding of showing by convincing proof that 
the warrants are ail void, or, if they were not ail void, of showing to 
what extent the recovery thereon should be reduced because some 
warrants were issued for a sum in excess of what was justly due from 
the county to the warrant holder. It has failed, we think, to prove 
that the warrants were ail void, and it has likewise failed to show, 
with any degree of certainty, to what amount less than the face of the 
warrants the recovery should be reduced because the original war- 
rant holder did not pay a fuU or adéquate considération therefor. 
Some, of the warrants which are involved in the Coffin case appear to 
hâve been issued in exchange for warrants previously issued by Kear- 
ny township, and there is considérable testimony tending to impeach 
the validity of some of the township warrants, while others were doubt- 
less valid. But we hâve been unable to ascertain definitely, from the 
évidence contained in the record, that any particular county warrant 
was issued in exchange for any particular township warrant, and that 
such township warrant was issued without considération or for a partial 
considération. No court or jury, we think, on the évidence contained 
in this record, would be able tp say with any degree of confidence to 
what extent, if any, the indebtedness of the county was fraudulently 
exaggerated by the issuance of warrants ; and, in the absence of the 
necessary évidence to establish this fact with certainty, the légal pre- 
sumption in favor of the; vahdity of ail of the warrants, ought tp pre- 
vail. Nor is there anything unjust or inéquitable in this resuit. If 
excessive burdens were imposed on the people of the county, the 
wrong was committed by their own agents, and the county may as 
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vvell be left to bear the loss as the innocent purchasers of its securi- 
ties, who were innocent of any wrongdoing. 

In the Irvine case, as above suggested, it does appear, we think, 
with reasonable certainty, that warrants amounting on their face to 
$6,337.52, which were exchanged for refunding bonds, were issued in 
payment for supplies furnished to the county that were worth 40 
per cent, less than the face of the warrants, and this fact appears to 
hâve been known to the board of county commissioners, as well as 
to the warrant holders, when the warrants were issued. Thèse war- 
rants, as it seems, were issued to an amount which was considerably 
in excess of the value of the property received by the county, because 
its warrants were at the time selling at a discount of 40 per cent. : 
the intention being to enable the warrant holder, by a sale of the war- 
rants in the market, to realize in cash the actual value of the sup- 
plies which he had furnished. It does not appear that in this trans- 
action a fraud was intended, but the act was unauthorized by law, 
and there should be no recovery on thèse warrants for a sum in excess 
of the value of the supplies which were received by the county. Shirk 
I V. Pulaski County, 4 Dill. 209, Fed. Cas. No. 12,794. 

It results from what has been said that the decree in the Coffin 
case (No. 1,820) should be aflSrmed, and it is so ordered. The decree 
in the Irvine case (No. 1,819) should be modifîed by deducting froni 
the decree as rendered by the Circuit Court the sum of $3,882.29. 
This sum represents the discount, to wit, $2,535, which the county is 
justly entitled to on account of the warrants issued to George W. 
Crâne & Co., and in^rest thereon at the rate of 7 per cent, from the 
time the bill was filed until the decree was entered. Deducting the 
sum aforesaid, $3,882.29, from the sum of $22,405.39, the amount for 
which a decree was originally entered in the Irvine case, leaves a bal- 
ance due on the warrants of $18,523.10, for which sum only the de- 
cree in the Irvine case will be afifirmed. 
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(Circuit Court of Appeals, Sixth Circuit December 19, 1903.) 

No. 1,196. 

1. WiLLS— Construction— Limitations of Estatk. 

A court will not eut down an estate once granted absolutely in fee by 
limitations contained in subséquent parts of a will, unless the intent to 
limit the devise is manifested clearly and unmlstakably; if the expression 
relied upon as a limitation be doubtful, the doubt will be resolved in 
favor of the absolute estate. 

2. Bamb— Contingent Devisb Ovbr. 

When a devise or bequest over to a third person Is made dépendent 
upon the death of the first taker as a contingency, as by the words, "if 
elther of my children should die," the death referred to is generally held 
to be one occurring durlng the lifetime of the testator, although when the 
devise is of a remainder there may be a question as to whether a death 
durlng the lifetime of the testator is referred to or a death before the re- 
mainder falls in. 
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8. Same— EstATE of'Dkvisee. 

A will construed, and held to yest a daughter of the testa tor wlth tltle 
In fee simple to land devised to a trustée for her beneflt, and subse- 
quently eonveyCd to her by the trustée under powôr given by the will, and 
not to limlt her estate to a Ufe Interest. 

, Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 

R. M. Heath, for appellants. 
John C. Doblan, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill to enforce the lien of a 
mortgage upon realty situated in Christian county, Ky. The mort- 
gagor was Mrs. Mary E. McClellan, a widow, who has since died. 
The défendants are the surviving children and représentatives of chil- 
dren and the administrator. The mortgaged property was devised to 
Mary Evelina Sharp, afterward Mary Evelina McClellan, by the will of 
her father, Fidelio C. Sharp. The children of Mrs. McClellan con- 
tend that their mother took only a life estate, and that they take the 
remainder under the will of their graijdfather, and do not take as heir 
of their mother. If this contention is well founded, the estate of Mrs. 
McClellan has terminated by her death, and the bill of complaint raust 
be dismissed, since there is no lien upon the remainder. 

Judge Evans, sitting in the court below, construed the will, and held 
that Mrs. McClellan took under that will the absolute estate, and 
directed a decree in accordance with the prayer of the bill. To this 
conclusion we agrée. The testator was a country lawyer who had 
acquired a large estate, both real and personal. He left surviving 
him two sons and five daughters and his widow.. The will was written 
by himself, and is dated Nov. 2i, 1844. After devising to his wife, 
"during her natural life," a large part of his estate, the testator says of 
thèse devises: 

"And ail the devises so expressed are intended to be and vest in her a life 
estate only, and at my death, to pass to my children in the manner herelnaf- 
ter named and dépendent On the conditions hereinaf ter named upon the event 
that my wife E. J. Sharp should marry after my death; upon the happening 
of that cbhtingency, it Is my will that ail my legacies and bequests left to 
her in this will for and during her Ufe, shall cease and détermine. * * • 
My wife shall then be assigned dower of one-third ont of that portion of my 
estate only and the proceeds, as is Included in those devises for life; whieh 
dower be it in real, personal or mixed estate shall be on my estate in her for 
life only, and at her death to pass to my children as hereinafter directed. 
• * •" 

The next clause is in thèse words : 

"It is my wlU that ail the balance of my land not before devised * * • 
and ail my estate not before devised, be It real, Personal or mixed • * • 
I will te) be divlded or the same may be sold and the proceeds thereof dlvided 
Into seven eiïuàl potions, one-seventh part thereof I devise to Solomon S. 
Sharp, my son. One-seventh part to my son Henry J. Sharp; and one-sev- 
enth part thereof to each of my daughters namely one equal; potion to Elea- 
n6r' James Templeton. One equal potion to Ann Elizabeth Sharp, one equal 
potion to Catherine Maxwell Sharp, one equal potion to Mary Evelina Sharp, 
one equal potion to Caroline Matilda Sharp." 
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The spellitig and punctuation is that of the testator, and his spelling 
and punctuation will be followed in ail quotations from the will. 

Having thus disposed of a part of his estate for the life of his wife 
and of the balance not devised to his wife, the will then proceeds as 
foUows : 

"And it is my will that ail the estate devised to my wife for and during 
her life, at her death or upon the event of her marrying such potion as this 
will provides for the happening of that contingency and the balance at her 
death is to be divided into seven equal potions and each one of my before 
named children is to receive one seventh part thereof it Is my will that the 
respective potion of my estate devised to my four youngest daugliters who are 
unmarried shall vest in my son Solomon A. Sharp and be held by him in 
Spécial Trust for their several uses and that ail the use beneflt advantages 
& profits of their several potions shall be secured to them respectively free 
from and exempt from the control and free from ail liability to the contracts 
& debts of their husbands If they should marry but that the Trustées with the 
written assent of the cestue que use may sell dispose of & revest & change 
& commute any potion of the property of either of the cestue que Trusts still 
holding the proceeds in like trust & for like uses, and the Trusts is authorized 
when in full majority of âge upon mature reflection with the written assent 
of my son in law Joseph Templeton and with the written request and désire 
of the cestue Que Trust a f ee simple estate in their respective shares assigned 
them In this will or such potion of their shears as in his precidence he may 
think right the object of the trust being to secure to my daughters a compe- 
tency for their life & if either of my children should die their potion are to 
pass in fee simple to their brothers & sisters who may survive them or to the 
lawful heirs of those who may hâve died leaving children to inherit I devise 
to my son Solomon S, Sharp my law library & my gold watch; but their 
value is to be deducted out of his potion of my estate as it is my will that 
each of my children shall hâve an equal potion; and in order that it may be 
so I hâve attached to this will a paper containing advancements; which is to 
be accounted for at the priées set down by me, in the equalizatlon of the sev- 
eral potions that ail may finally be made equal in their respective potions." 

If there is anything well settled it is that a court will not eut down 
an estate once granted absolutely in fee by limitations contained 
in subséquent parts of a will unless the intent to limit the devise is 
manifested clearly and unmistakably. If the expression relied upon to 
hmit a fee once devised be doubtful, the doubt should be resolved in 
favor of the absolute estate. Birney v. Richardson, 5 Dana, 424; 
Trabue v. Terry (Ky.) 9 S. W. 162 ; Meacham v. Graham, 98 Tenn. 
190, 205, 39 S. W. 12; Benson v. Corbin, 145 N. Y. 358, 40 N. E. 11 ; 
Washbon v. Cope, 144 N. Y. 287, 297, 39 N. E. 388. 

The clause which is supposed to hâve the effect of cutting down the 
fee devised to Mrs. McClellan to a mère estate for her life is the one 
following the devise of the remainder in the property given the widow 
for life, and beginning with the words, "it is my will that the respective 
potion of my estate devised to my four youngest daughters," etc. 
But it is évident that the purpose of the trust created is to protect the 
estate of the daughters during minority, and in case of marriage 
against the contracts, liabihties, and marital rights of husbands. 

The expression, "the object of the trust being to secure to my 
daughters a competency for their life," does not manifest a purpose 
to eut down the character of the estate devised to the daughters, but 
is rather a measure of the possible duration of the trustee's estate. 
But whatever ambiguity there may be in this clause vanishes in the 
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light of the fact that the testator in this same clause provides a mode 
by which the trustée may relinquish the trust upon certain conditions, 
and by deed "vest in the cestui que trust a fee simple estate in their re- 
spective shares assigned them in this will." 

Now, it is plain that, if the testator had understood that he had eut 
down the devise to his unmarried daughters to a mère life estate, he 
could not hâve described the effect of a relinquishment of the trust by 
the trustee's deed as operating to vest a "fee simple estate" to the 
share of such daughter under the will. The testator must certainly 
be credited with knowing the diiiference between a fee and an estate 
for life. 

He had în the pfeceding clauses of the same will devised to his 
widow an estate for life in plain ând correct terminology, and then by 
a further provision had given to his children the remainder in equal 
shares. If he had intended to ^ve to his unmarried daughters an 
estate only for life, it is most cunous that he should indicate such an 
intention in verbiage so doubtful. 

But another considération by which we may understand the intent 
of the testator in respect .to the extent of the estate devised to his 
unmarried daughters is that in many ways and by many expressions he 
indicatés his ruling purpose to be to préserve an equality between ail 
of'his children. It is particularly significant that after creating this 
very trust, and after providing fof the contingency of the death of any 
of his children, and without any mark of punctuation, he adds: 

"I devise to my son Solomon A. Sharp my law library & my gold watch; but 
thelr value is to be deducted out of his potion of my estate as it Is my will 
that each of my children shall hâve an equal potion; and in order that It may 
be so I hâve attached to this will a paper contalning advanqements to such 
of my children that hâve received advancements which is to be accounted 
for at the priées set down by me In the equallzation of the several potions 
that ail may flnally be made equal in their respective potions." 

The trust contains no indication of a purpose to protect the estate 
or the remainder for the benefit of the children of the daughters or the 
brothers and sisters. 

His grandchildren are not referredto except indirectly in the clause 
immediately following, namely: 

"& if either of my children should die their potion are to pass In fee simple 
to their brothers and sisters who may survive them or to the lawful helrs 
of those who may hâve dled leaving children to inherit." 

This, it is said, is a continuance of the clause creating the trust, 
and should therefore be regarded as referring to the daughters for 
whom the trust was created, and as applicable only to the said daugh- 
ters. But the association of this provision with the trust clause can 
hâve no great weight. The will is most inartifîcial, and marks of 
punctuation rarely occur. The language quoted is followed without 
stop by a devise of his watch to his son Solomon, and the clause itself 
is a part of an unbroken sentence embracing about one-half the will 
and several subjects. The subject is plainly a new one. It has no 
necessary connection with that Which précèdes. That he does not 
refer to his four unmarried daughters as a class who werè to ex- 
clusively benèfit by the death of each other is plain, for the share of 
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one dying within the time referred to is to pass in one contingency 
to brothers and sisters surviving. The class referred to must there- 
fore include both brothers and sisters. 

But upon what contingency is any particular share to be defeated? 
The expression is, "& if either of my children should die," etc. Now, 
if he had meant to dispose of a remainder upon the death of any child, 
he would hâve said, as he did about his wife's decease, "upon the death 
of any of my daughters." The death of his children at some time was 
not a contingency at ail. Yet the testator only intends to make an- 
other disposition upon the happening of some event which may or may 
not occur. "If either of my children should die," plainly impHes a 
death which may or may not occur. He must therefore refer to a 
death which might occur within or before some time or event which 
he had in mind. This is the rational interprétation of this clause, 
and is in accord with the rules of construction applied in such circum- 
stances. 

When an absolute gift is made to one with a provision over in 
"case he die," or "if he should happen to die," or "if he die" and other 
like form of words, the courts wiU assume that the testator had in mind 
something else than merely to provide for the case of the legatee 
dying at some time. In such cases the courts will construe the be- 
quest over as intended to take eflfect in case the death referred to 
should occur in the testator's lifetime or before some period fixed 
for the enjoyment of the estate or gift which is in such event to go 
over. 2 Williams on Executors, 1126; In re Haywood, L. R. 19 Ch. 
D. 470. 

The law favors the vesting of estâtes at the earliest possible time. 
When a devise or bequest over to a third person is made dépendent 
upon the death of the first taker as a contingency, the death referred 
to is generally held to be a death in the lifetime of the testator. 
Though when the devise is of a remainder the question is enlarged by 
the inquiry as to whether a death during the lifetime of the testator 
is referred to or a death before the remainder falls in. Birney v. 
Richardson, 5 Dana, 424; Ferguson v. Thomasson, 87 Ky. 51g, 9 
S. W. 714; Meacham v. Graham, 98 Tenn. 190, 39 S. W. 12; Kelly 
v. Kelly, 61 N. Y. 47; Stokes v. Weston, 142 N. Y. 433, 37 N. E. 

515- 

But whether the testator referred to a death during his own life- 
time, or before the period for the enjoyment of the estate devised to 
his wife for life and then to his children, is not important for us to 
détermine, because Mrs. McClellan survived both the testator and his 
widow, and her interest ceased to be contingent long before her mort- 
gage was made. Many years before this mortgage was made there 
was a proceeding in a court of the state of Kentucky for the purpose 
of having this will construed, and to hâve a trustée appointed in place 
of Solomon Sharp, who was dead. The parties to that suit were the 
children of the testator and représentatives of such as were dead. 
That court appointed another trustée, and construed the will as giving 
to this substituted trustée the power to relinquish the trust, and to vest 
the full légal estate in Mrs. McClellan without the consent of Joseph 
126 F.— 45 
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Templeton, he being dead. The trustée thus appointed did subse- 
quently make a deed to Mrs. McClellan in exercise of the power 
which the court held he had. As Mrs. McClellan's children were not 
parties to that suit, they would not be concluded by the decree pro- 
vided they hàd any interests under the will then construed. 

But as we conclude that they took nothing under the will, and can 
only assert an interest in the property mortgaged as heirs of their 
mother, they as heirs are privies in estate witïi their mother, and are 
concluded by the decree of the Kentucky court so far as that court 
held that the substituted trustée had power, without the consent of 
Joseph Templeton, to cdnvey the trust estate to Mrs. McClellan. 

The decree of the Circuit Court was right, and it is affirmed. 



STEVENS V. SMITH et al 

(Circuit Court of Appeals, Slxth Circuit. December 19, 1903.) 

No. 1,201. 

1. Pahïies— Suit to Sbt AsidA Provisions of WiiiL— NecessitY op Joining 
Lboatebs. 

Under the gênerai equlty rule that ail persons who^e, interests will be 
directly affected by thç Judgment sought must be made parties to the 
suit, the legatees and dlstributees of a testator are Indispensable parties 
to a suit In a fédéral court by an heir at law to obtain a construction of 
the will and to hâve a large number of Its provisions, including the resid- 
uary clause, set aslde as invalld on différent grounds, so as to leave the 
décèdent intestate as to a large portion of his estate, unless spécial cir- 
cumstances are shown whlch bring the case within sorûe recognized ex- 
ception to such rule. 

Appeal from the Circuit Court of the United States for the North- 
• ern District of Ohio. 

Frank Titus, for appellent. 

L. C. Mengert and S. H. Toiles, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. John C. Larwill, of Mansfield, Ohio, 
died in 1901, leaving an estate (real property of the value of about 
$240,000, and Personal property of the value of about $300,000), and 
a will in which, after making many bequests, he provided, in the final 
clause, that the residue of his estate should be divided into 24 shares 
and distributed among certain named: residuary legatees. Larwill 
left surviving him a widow, Susan M. Larwill, arid certain brothers, 
sisters, nephews, and nièces^ but no children, and no father or mother. 

The bill below was filed by Oscar Hampton Stevens, of Missouri, 
a nephew not mentioned in the will, for the purpose of securing a 
construction of the will which will exclude the real estate from its 
opération, invalidate man,y bequests, strike out the residuary clause, 
and thus admit the complainant, as an heir at law, to share in the final 
distribution of the estate at the expense of many legatees and dis- 
tributees under the will. The suit was instituted against Richmond 
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Smith and Paul Oliver, who are the executors under the will, none 
of the legatees or distributees being made parties. Because of this 
omission, a spécial demurrer to the bill for lack of necessary parties 
was filed and sustained, and, the complainant declining to amend, 
the bill was dismissed. From this decree an appeal has been taken. 
The bill, after stating the facts respecting the property and the 
heirs at law which we hâve already given, sets out the will and codicil 
in fuU. The will provides, in the first item, a bequest of $101,000 
to the wife, in lieu of her dower in his real estate and of her dis- 
tributive share of his personal property; and, in the second, that 
from $20,000 to $25,000 shall be expended by the executor in the con- 
struction of a mémorial to the testator's son, Arthur. Thèse two be- 
quests are expressly made a charge upon his "entire estate," and are 
to be paid before any other bequests are paid. The will then provides, 
in items 3 to 15, inclusive, for an annuity to a brother and 14 be- 
quests to relatives, friends, and charities, aggregating nearly $150,000, 
ail of which "are payable at the option and convenience of my ex- 
ecutor." By the codicil, the bequest in the will of $5,000 to the Hos- 
pjtal Association of Mansfîeld is revoked unless $15,000 additional be 
raised within one year after the testator's death, seven bequests ag- 
gregating $15,700 are made, the use of 80 acres for life is devised to 
a brother, an annuity of $300 given to Mrs. Jenner, a nièce, certain 
powers are vested in the executor, including this, "that ail bequests 
made in my will and codicil will be payable at the pleasure of my 
executors," and the following residuary clause added: 

"The resldue of my estate I wish dlvlded into twenty-four shares as fol- 
lows, to-wit: To my wife, Susan M. Larwill, four shares, to my brother, 
Joseph, four shares, to my brother, William, two shares, to my slster, Eliza- 
beth L. Miller, two shares, to my nephew, Paul H. Larwill, four shares, to 
my nephew, Miller Stephens, of Kansas City, Missouri, one share (1), to my 
nièce, Julia Jenner, one-half share, to the First Baptist Church, of Louden- 
ville, one-half share. The residue to be divided equally between my wife 
and my sister Blizabeth, my brother Joseph and his son Paul. 

"I am not unmindful of the fact I bave omltted from my will ail mention 
of several relatives of mine, this omission is not accidentai or inadvertent or 
from any unkind feelings on my part, but deliberate and determined and for 
reasons which seem to me good and sufficient. I bave decided to exclude 
from any participation in my estate any and ail persons not mentioned in this 
my will and codicil." 

The bill allèges that the will was admitted to probate in Richland 
county, Ohio, and that the respondents, Smith and Oliver, were ap- 
pointée! executors, and hâve been and are engaged in the discharge 
of their duties as such, having the custody and possession of ail the 
property owned by the décèdent at the time of his death, in Ohio. 
That, at the time of his death, the décèdent was seised in fee simple 
of certain lands which are described, those in Ohio of the value of 
$170,000, those in Kahsas of the value of $20,000, those in Texas of 
the value of $10,000, and those in Missouri of the value of $40,000. 
That the will and codicil should be adjudged invalid as a testamentary 
disposition of the property left by Larwill, except as to certain spé- 
cifie bequests, for the following reasons : (i) The instrument omits 
to vest in the executors any title to any of the property ; (2) no valid 
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disposition of any of the real property is made ; (3) under tlie laws 
of Ohio, Texas, Missouri, and Kansas^ notwithstanding the will, the 
title to ail the property, real and Personal, except the money re- 
quired to pay the lawful debts and such legacies as may be held 
valid, vested upon the death of Larwill in the complainant and oth- 
ers, his heirs at law, together with the right of possession ; (4) that 
the residuary clause should be adjudged void for reasons which are 
set forth in clauses 5 and 6; (7) that no real estate is charged with 
the payment of any bequests; (8) that no property is set apart for 
the payment of the annuities; (9) that the bequest of $5,000 to the 
Hospital Association of Mansfîeld is void, because it did not vest 
upon the death of Larwill; (10) that no interest, title, or estate is 
vested, or trust created, which prevented the vesting of the prop- 
erty in the heirs at law; and (11) that the value of the residue for 
distribution cannot be ascertained until after the death of Mrs. Jen- 
ner, to whom an annuity is given during life. The bill further avers 
that the respondents are adtninistering and disposing of ail the prop- 
erty of the deceased, both real and personal, and wherever situated, 
as if the will conferred that right ; and are proceeding as though ail 
the real estate, both within and without Ohio, were charged with 
the payment of the spécifie legacies named in the will ; and are selling 
the real estate in Ohio for the purpose of paying the legacies, al- 
though there is personal property, not exhausted, sufïicient to pay 
the same; and that the executors daim they hâve the power, after 
paying the lawful debts and valid legacies, to divide ail the property, 
real and personal, in accordance with the residuary clause, and will 
do so, unless prevented by the court, thus depriving the complainant 
of any participation in the estate. The bill prays, first, that the mean- 
ing of the will and codicil, and the clauses and provisions complained 
of, be construed and determined; second, that it be adjudged that 
ail the real estate belonging to the décèdent at his death descended to 
his heirs at law, and that as to ail such real estate the décèdent died 
intestate ; third, that the respondents be enjoined from selling or 
disposing of any of such real estate, whether in Ohio or elsewhere, 
until the personal property is exhausted, and that ail moneys, the 
proceeds or revenues of lands, sold or to be sold, in the hands of the 
respondents, be adjudged real property, and not personalty; fourth, 
that the item bequeathihg $5,000 to the Hospital Association of Mans- 
fîeld be adjudged null and void ; fifth, that ail other provisions where- 
in bequests are made dépendent upon the will or pleasure of the ex- 
ecutors, or other event or contingency, and which do not forthwith, 
by the terms of the will, vest in the légatee upon the death of the 
testator, be adjudged invalid; sixth, that ail other bequests or at- 
tempted bequests made to persons or corporations not compétent in 
law to take or hold property be adjudged null and void, the complain- 
ant alleging that "the Baptist Church of Loudenville, Ohio," andi 
"the First Baptist Church of Loudenville," are names not describing 
any lawfully èxisting corporation compétent to take by bequest, and 
that the words "to the trustée of the Cemetery Association" do not 
describe any person compétent to take as devisee; and, seventh, for 
gênerai relief. 
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A careful examination of the bill makes it plain that the suit is not 
so much one to construe and détermine certain provisions of tlie will 
as it is one to eut out and destroy them, render the décèdent pro 
tanto intestate, and admit the complainant to share in the excluded 
property. The assault is first made upon the residuary clause. With 
that stricken out or hmited to personahy, and the heirs at law sub- 
stituted for the residuary legatees, the attack has next been directed 
against the spécifie bequests. The more le^acies ehminated, the 
more property for distribution among^ the heirs at law. Accordingly, 
practically every bequest, except two, is assailed. The bequest to 
the widow in Heu of dower and of her distributive share of the per- 
sonalty is not assailed. Indeed, with the residuary clause (under 
which the widow is one of the legatees) adjudged invalid, the spécial 
bequest does not equal the interest she would hâve received by law 
if there had been no will. The provision for the expenditure of $25,- 
000 for a mémorial to the testator's son is apparently not assailed. 
But every other bequest is. Ail the bequests in the will, except thèse 
two, are made payable "at the option and convenience of the ex- 
ecutor" ; and, by the codicil, "ail bequests made in my will and codicil 
will be payable at the pleasure of my executors." The validity of 
ail thèse bequests is impugned because they do not forthvvith vest in 
the legatees, but are made, or attempted to be made, dépendent upon 
the will or pleasure of the executors. The charitable bequests are at- 
tacked not only on this ground, but for spécial reasons ; for ex- 
ample, because the corporations named are not compétent to take 
by bequest, or because some condition is annexed to the bequest. 
Even the provision made by the testator for keeping his own mauso- 
leum in repair is not spared. It is claimed to be invalid because made 
"to the trustées of the Cemetery Association," words which, it is 
urged, do not describe any person compétent to take as a devisee. 

This is not, therefore, a suit to establish a debt against an estate, 
as in Yonley v. Lavender, 21 Wall. 276, 22 L. Ed. 536, and Hess v. 
Reynolds, 113 U. S. 73, 5 Sup. Ct. 377, 28 L. Ed. 927, or to enforce 
a claim to share in the distribution of an estate against an executor 
or administrator, as in Payne v. Hook, 7 Wall. 425, 19 L,. Ed. 260. 
It is something quite différent. The complainant does not présent 
any claim, or assert any right, to share in a distribution which has 
been or is being made. He avers that the executors are proceeding 
with the administration of the estate, and asks the court to construe 
the will and lay down certain rules by which the executors are to 
be governed in the discharge of their duties, if his contentions are 
sustained. It may be remarked, in this connection, that the Suprême 
Court of Ohio, in Bowen v. Bowen, 38 Ohio St. 426, held that an 
action by the next of kin of a testator against his executors to obtain 
a decree declaring the residuary clause of the will void could not be 
maintained prior to the settlement of the estate, because not until 
that time would the plaintiiifs be entitled to the distributive shares 
they were asserting. Such being the character of the case, and the 
nature of the relief sought, it might be a question for considération 
whether, in view of the rule laid down in Yonley v. Lavender, 21 
Wall. 276, 22 L. Ed. 536, and Byers v. McAuley, 149 U. S. 60B, 614, 
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13 Sup. Ct. 906, 37 L, Ed. 867, and; cases cited, the bill as drawn does 
not seek, in some respects, to take thê administration of the estate 
ont of the hands of the probate court of Richiand county, Ohio, and 
place it in the hands of the court below; but, as the case stands, we 
deem it unnecessary to take up this question, and shall confine our- 
selves to that decided by the lower court, namely, whether there is a 
lack pi parties défendant. 

Since the action is not so much one to construe a will as to invali- 
date its material provisions and obtain the direction of the fédéral 
court as to how the estate shall be administered and distributed with 
thèse provisions eut out, it may be well to refer to pertinent provi- 
sions of the Ohio statutes. The Revised Statutes of Ohio (section 
619s et seq. [Bâtes' Ann. St.]) regulate the distribution of estâtes, 
and make ample provision for the assertion of claims to share there- 
in. Section 6198 provides that, if the amount coming to any heir, 
legatee, widow, or other distributee shall be uncertain or in dis- 
pute, dépendent upoii; a construction of any devise, bequest, etc., the 
probate court, or, on motion, the common pleas, may hear and dé- 
termine the question, and for, that purpose is authorized to cause ail 
the heirs, legatees, or other distributees, parties in interest, to be made 
parties to said pétition. By section 6202 it is provided that any ex- 
ecutor, administrator, gtiardian, or other trustée may maintain an 
actiou in the court oiÉ common pleas against the creditors, legatees, 
distributees, or other parties asking the direction or judgment of the 
court in any matter respecting the trust, estate, or property to be ad- 
ministered; and in case the exécuter, administrator, guardian, or 
other trustée, after being requested in writing, fails to do so, the 
creditor, legatee, distributee, or other party making the request may 
institute the same. Section 5963, which authorizes the widow or 
widower, before electing to take under the will, to bring an action 
for the construction of the will, proyides for the making of "ail per- 
sons interested in such will défendants to such pétition"; and sec- 
tion 5045, par. 2, provides that service by publication may be made in 
actions authorized by section 6202, when a défendant résides out 
of the state or his place of résidence cannot be ascertained. By 
section 5858 any person interested in a will or codicil may contest its 
validity, and by section 5859 ail the devisees, legatees, and heirs of the 
testator, and other interested persons, including the executor or ad- 
ministrator, must be made parties to the action. Holt v. Lamb, 17 
Ohio ,St. 375 ; Church v. Nelson, 35 Ohio St. 638. 

In view of thèse provisions, it is clear that, if this action had been 
brought in an Ohio court under the Ohio statute, ail the legatees 
and distributees directly interested in the provisions assailed must 
hâve been made parties. But it is insisted that the rule is dififerent 
in the courts of the United States, and a number of cases are cited 
in support of the contention that there, in a suit to construe a will, 
the cxecutors alone are the propef parties défendant. We hâve 
carefully examined thèse cases. They fail to sustain the claim made. 
Hess V. Reynolds, 113 U^ S. 73, S, Sup. Ct. 377, 28 L. Ed. 927, one 
of the cases cited, was a suit agaînst an administrator to collect a 
claim agamst the estate. Yonley v. Lavender, 21 Wall. 276, 22 L. 
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Ed. 536, another case cited, was a similar suit, and in it the court 
held that property in the possession of the administrator could not 
be levied upon and sold to satisfy the claim. Wickham v. HuU 
(C. C.) 60 Fed. 326, and Zimmerman v. Carpenter (G. C.) 84 Fed. 
747, were suits to enforce assessments made by the Comptroller of 
the Currency upon national bank stock belonging to the décèdent, 
the actions being brought against the executors. None of thèse were 
suits to construe a will. Toms v. Owen (C. C.) 52 Fed. 417, was a 
suit to construe a will and enforce an alleged trust, but it was brought 
by the claimant against the sole heir at law, and not against the ex- 
écuter. Counsel hâve failed to cite us to any case like this, main- 
tained against the executors alone. 

The legatees and distributees who will take under the will, if the 
provisions assailed in this case stand, are directly and immediately 
interested in resisting the demands of the complainant. They do not 
constitute a class where one may défend for ail, because practically 
ail the bequests are assailed, and dififerent ones on différent grounds. 
They corne within the rule laid down in Daniell's Ch. PL & Pr. c. 5, 
§ 2 : "Where a person is in the actual enjoyment of the subject-mat- 
ter, or is interested in it, either in possession or expectancy, which is 
likely either to be defeated or diminished by the plaintifif's claims, he 
is immediately interested in resisting the demand, and ail persons who 
hâve such immédiate interests are necessary parties to the suit ;" and 
by Mr. Justice Gray, speaking for the court in McArthur v. Scott 
(an Ohio case) 113 U. S. 340, 391, 5 Sup. Ct. 652, 668, 28 L. Ed. 
ICI 5: "The gênerai rule in equity, in accordance with the funda- 
mental principles of justice, is that ail persons interested in the ob- 
ject of a suit, and whose rights will be directly affected by the de- 
cree, must be made parties to the suit." This rule, when applied to 
suits afïecting residuary legatees or distributees, is referred to in 
Story's Eq. PI. § 89, where it is said: "In gênerai, in such a case, ail 
the other residuary legatees or distributees ought to be made parties, 
so that the rights and claims may ail be conveniently established at 
the same time and in the same suit;" and in Beach's Mod. Eq. Pr. § 
69, where it is stated: "In suits afïecting the rights of residuary 
legatees or of next of kin, the gênerai rule is that ail the members 
of the class must be made parties." Of course, there are exceptions 
growing out of the necessities of the particular case. The parties 
may be too numerous to be ail brought in, they may constitute a 
class where a few may properly represent ail (Society of Shakers 
v. Watson, 68 Fed. 730, 15 C. C. A. 632, 641), or some of them may 
be out of the jurisdiction. Hère is an opportunity for the exercise 
of the discrétion of the court. But in every case there must be such 
parties before the court, représentative of the varions classes of de- 
fendants, as will insure a fair trial of the questions at issue. Beach's 
Mod. Eq. PI. § 69; McArthur v. Scott, 113 U. S. 340, 391, 5 Sup. 
Ct. 652, 28 L. Ed. 1015. 

According to the gênerai rule as it is laid down, the legatees and 
distributees should hâve been made parties. While it is true this 
gênerai rule will yield if the court is able to proceed to a decree and 
do justice to the parties before it, without injury to others not made 
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parties, who were equally interested in the litigation (Hôtel Co. v. 
Wade, 97 U. S. 13, 21, 24 L. Ed. 917), there is no showing in the 
bill warranting any exceptions in this case. For aught that appears 
in the bill, the legatees and distributees whose bequests are assailed 
ought to he heard by the court before being deprived of the rights 
they now enjoy under the will. So the court below thought, and so 
we think. If the executors, uncertain as to the construction of the 
provisions assailed in this suit, had, at the request of Oscar Hampton 
Stevens, instituted a similar action, obviously the legatees and dis- 
tributees directly interested in the provisions to be construed would 
bave been indispensable parties. They are no less so now, when the 
suit is brought by an heir at law, not for the purpose of clearing up 
any doubt in the minds of the executors, but of breaking down and 
setting aside the provisions through which the legatees and dis- 
tributees expect to share in the estate. The gênerai rule which re- 
quires ail persons to be nlade parties whose rights will be directly 
afïected by the judgment sought applies in favor of the legatees 
and distributees in this case, and no facts appear to exist which would 
warrant àny exception. 
The judgment of the Circuit Court is afïirnied. 



BICHMOND GTJANO CO. T. FAKMERS' COTTON SEHD OIL MILL & 
GINNERY CO. et al. 

(Circuit Court of Appeals, Pourth arcult December 10, 1903.) 

No. 487. 

1. Corporations— Limitation of Powbrs bt Porpose op Incorporation — 
C0NTRACT8 Ultra Vires. 

A corporation organized "to bulld and operate a cotton seed oll mlll, 
and glnnery in connection therewith, to compress cotton seed oïl, to buy 
cotton seed, to sell thelr products, to manipulate and compound cotton 
seed meal, wlth other substances and éléments, so as to make fertillzers 
to be sold for fertlllzing lands, and to gin and compress cotton into baies 
for the market," bas no power to engage in the business of buying and 
selling a fertlllzer made by another, and which is sold in the same con- 
dition as when bought, and notes given by it for the purchase price of 
such fertlllzer to be so sold are ultra vires and vold. 

8. Same— Liabilitt for Property Sbcurbd Through Ultra Vires Contract. 
A corporation which has secured property by means of a contract which 
was beyond its corporate powers to make, but which was entered into by 
both parties In good falth, and has sold or used such property, is liable 
for Its value notwlthstanding the fact that the contract was ultra vires, 
and It Is equally liable U the ultra vires contract was one of agency 
under which It obtalned the property and converted It to Its own use. 

8. Same. 

Défendant corporation, which was created for manufacturing and sell- 
ing cotton products, includlng fertilizers, and compresslng cotton, entered 
Into a contract with complainant by which it agreed to reçoive and sell 
"as agent" fertillzers manufactured by complainant, settlement therefor 
at the Involce price to be made on a certain date by payment in cash for 
ail that had been sold for cash and by the exécution of Its notes for the 

î 2. See Corporations, vol. 12, Cent Dig. § 1557. 
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remainder, notes to be taken from ail time purchasers and turned over to 
complainant as collatéral security for its own notes. The contract pro- 
vided that, until sold, the (ertilizers were to remain the property of com- 
plainant. Settlement was made by note, as provided In the contract. 
Seia that, conceding the contract to be ultra vires and that the notes 
were vold, and whether It be considered one of agency or sale, défendant 
■was llable for the value of the fertillzers received and sold by it there- 
under and not paid for. 

Keller, District Judge, dissenting on the ground that the contract was 
one of agency, by which, in effect, défendant became guarantor of the 
notes it took from purchasers, and that such guaranty was ultra vires 
and not enforceable, it not appearing that défendant had failed to turn 
over ail cash and notes received by it from purchasers. 

Appeal from the Circuit Court of the United States for the District 
of South Carolina. 
In Equity. 
For opinion below, see 119 Fed. 709. 

Julius H. Heyward (Heyward, Dean & Earle, on brief), for ap- 
pelant. 

H. J. Haynesworth (L,. O. Patterson, on brief), for appellees. 

Before MORRIS, WADDILL, and KELLER, District Judges. 

MORRIS, District Judge. This was a creditors' bill filed by the 
Richmond Guano Company, a corporation of Virginia, against the 
Farmers' Cotton Seed Oil Mill & Ginnery Company, a corporation of 
South Carolina, and the City National Bank of Greenville, S. C. The 
complainant alleged that it was a creditor of the oil mill company 
for $18,591.30 upon three promissory notes executed by the oil mill 
company and given to it for goods furnished. That the oil mill com- 
pany was also indebted to the City National Bank in the sum of 
$7,500, which the bank was threatening to put in suit. That there 
were other claims against the oil mill company amounting to $13,500, 
on which suits had been entered. That if the suits were allowed to 
go to judgment the resuit would be disastrous to other creditors. 
That the directors were not in accord as to the proper course to pur- 
sue, and incapable of rescuing the company from its difïiculties. The 
prayer for relief was that ail creditors be required to prove their 
claims and be enjoined from enforcing their claims otherwise than in 
this suit, and for the appointment of a receiver to take possession of and 
sell ail the assets, and for other relief. Upon the bill and afifidavits the 
Circuit Court appointed a temporary receiver, and after a hearing ap- 
pointed a permanent receiver. Afterwards a sale of ail the property 
of the oil mill company, except its choses in action, was decreed, and 
under it the property was sold and the money brought into court for 
distribution. The défendant the City National Bank, by answer which 
it filed, denied the validity of the claim set up by the complainant, 
upon the ground that it arose from a transaction which the oil mill 
company had no corporate authority to make and which was ultra 
vires. The trial judge who heard the case below so decreed, and dis- 
allowed the complainant's claim in the distribution among creditors. 
This disallowance constitutes the first assignment of error in this appeal 
by the complainant. 
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In the charter of the Farmers' Cotton "Sced Oil Mill & Ginnery 
Company the gênerai purpose of the corporation and the nature of the 
business it proposçd tp do is stated to be "to build and establish a 
cotton seed oil mill, and gînnery in connection therewith, and to com- 
press cotton seed oil; ta buy cotton seed; to sell their products; 
manipulate and cotnpound cotton seed meal with other substances 
and éléments so as to make fertilizers to be sold for fertilizing lands, 
and to gin and compress cotton into baies for the market." The 
transactions with the Richmond Guano Company consisted of con- 
tracts signed in December, 1900, and March, 1901, for, in ail, 1,500 
tons of the Richmond Guano Company's brands of fertilizers, to be 
delivered to the mill compàny in car-load lots at Greenville, S. C, or 
at certain other points, at priées named. It was agreed by thèse con- 
tracts that ail fertilizers sold by the oil mill company for cash should 
be settled for in cash on or before May i, 1901, and on that day 
notes for the remainder should be given, payable one half November 
I, 1901, and the other half December i, igoi. It was agreed that 
ail the fertilizers and, ail the proceeds thereof were to remain the 
property of the Richmond Guano Company, and be held by the oil 
mill company in trust for it until settlement in full. It was further 
agreed that ail notes taken from purchasers for crédit sales should 
be made payable not later than Qctober 15, 1901, and should be 
turned over to the Richmond Guano Company on or about May i, 
1901, as collatéral for the payment of the promissory notes given by 
the oil mill company. 

On the évidence in the record it seems to us that no question can 
be made but that the fertilizers called for by the contracts, and for 
the purchase price of which promissory notes were given by the oil 
mill company to the guano company, amounting to $18,591.30, were 
furnished, and were sold by the oil mill company without manipula- 
tion of any kind, and a large percentage never came to the mill, but 
by the direction of the, oil mill company was shipped to other places. 
So far as the oil mill company is concerned, it is a clear case of deal- 
îng in fertilizer mariufactured by another, and a distinct business 
Tiot in any way incidèntal to the manufacture of a fertilizer by com- 
pounding cotton seed ineal with other substances. We entirely agrée 
with the learned district ^jùdge, who heard the case below, that this 
was a transaction beyond the scope of the corporate power of the 
oil mill company, and in no way reasonably necessary or proper in 
order to enable it to carry on its authorized business. Its business 
was to establish a cotton seed oil mill and a ginnery, to compress cot- 
ton seed oil, to gin and compress cotton into baies, to compound cot- 
ton seed meal into fertilizers, to buy cotton seed, and sell its products. 
None of thèse purposès require or imply in any way large buying 
and selling of fertilizers manufactured by pthers as a business in- 
cidental to the authorized purposès of the charter. Safety Insulated 
Wire & Cable Co. v. Mayor, etc., of Baltimore, 74 Fed. 363, 20 C. G. A. 
454, and cases cited in the opinion. The learned trial judge ruled that 
the contracts betweeh the Richmond Guano Company and the oil mill 
company were ultra vîtes and void, and we think he was right. 

But we are of the opinion that the claim of the Richmond Guano 
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Company to recover for the value of the fertilizers shipped by it to 
the oil mill company, and sold by the oil mill company, does not re- 
quire that the contract should be enforced as an authorized contract. 
The contract is not malum in se, or tainted with any fraud. It is an 
ordinary mercantile contract, which a créditer of the oil mill company 
contends should be treated as a nullity. If it is annulled, its rescis- 
sion requires that the oil mill company, upon its disaffirmance, should 
return the goods received under it. It cannot both disaffirm the con- 
tract and keep the goods. Or, if it has put the goods beyond its con- 
trol, it raust answer for their value, not in afïirmance of the contract, 
but in conséquence of its disaffirmance. We think this highly équi- 
table principle is well established. 

In Èrice's Ultra Vires, 649, the gênerai proposition is stated that 
"a corporation must in every case of an ultra vires engagement, en- 
tered into in bona fides, account for any benefit derived from the 
engagement," and the author comments on that proposition as fol- 
lovvs : 

"Why should not a corporation be always liable to refund the money or 
property of a person which it has obtalned from transactions beyond its ca- 
pacity but not otherwise improper, or, if unable to return It in specie, to pay 
for the benefit that it has obtained therebyî To say that a corporation cannot 
sue or be sued upon an ultra vires arrangement is one thing; to say that it 
may retain the proceeds thereof which hâve corne into Its possession without 
rnaking any compensation whatever to the person from whom it had obtained 
them is something very différent, and savors very much of an inducement to 
fraud." 

Slater Woolen Ce. v. Lamb, 143 Mass. 420, 9 N. E. 823, is a case, 
often cited, in which a corporation authorized to manufacture woolen 
fabrics bought dry goods and groceries to run a gênerai store, and 
when sued on the contract of sale the défendant corporation pleaded 
ultra vires. The Suprême Judicial Court of Massachusetts said : 

"If It be assumed in favor of the défendant that the contracts of sale In 
the case at bar were ultra vires of the corporation, they were not contracts 
which were prohibited, or contracts which were void as agalnst public policy 
or good morals; the defect In them Is that the corporation exceeded its powers 
In making them. The défendant under the contracts has received the goods, 
and retained and used them. Elther the corporation must lose the value of 
its property or the défendant must pay for it. In such an alternative courts 
hâve held, on one ground or another, that an action can be maintained when 
the sole defect Is a want of authority on the part of the corporation to make 
the contract. We think the corporation can maintain an action of contract 
agalnst the défendant to recover the value of the goods. The défendant is not 
permltted to set up this want of authority as a défense; and, as the form of 
the transaction was that of contract, such should be the form of the action.' 
We are not required to détermine whether an action can be maintained to re- 
cover the price, as distinguished from the value of the goods, as no exception 
has been taken to the measure of damages." 

The same gênerai principle is stated in 5 Thompson on Corpora- 
tions, §§ 6015-6018. Also in 27 Am. & Eng. Ency. of Law' (ist 
Ed.) 366-371. Also in Main v. Casserly, dy Cal. 127, 7 Pac. 426, 
and in Memphis, etc., R. R. v. Dow (C. C.) 19 Fed. 388-393. 

In Logan County Bank v. Townsend, 139 U. S. 67, 11 Sup. Ct. 
496, 35 L. Ed. 107, county bonds had been placed with a national bank 
under an agreement, which it was afterwards held the bank had no 
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power to make, but by which it agreed to return the bonds to tbe 
plaintiff upon being tendered back the price which the bank paid the 
plaintiflF for them. The plaintiff, under the terms of the contract, 
demanded their return, and the bank refused, and the plaintiff brought 
suit. The Suprême Court held that if the bank was without corporate 
power to purchase the bonds under such an agreement, and repu- 
diated it as a contract it had no authority to make, then it had no 
right to retain the bonds, and, upon being repaid the money it had 
paid out, should return them, and upon refusai became Uable for the 
value of the bonds upon grounds apart from the contract under which 
it obtained them. The Suprême Court held that even though the 
bank had no authority to purchase the bonds, yet it was not exempt 
from liability to the plaintiff for the différence between the price it 
paid for them and their value at the time it refused to return them. 
In the opinion delivered by Mr. Justice Harlan many cases are cited, 
and this quotation is given from Marsh v. Fulton County, lo Wall. 
676-684, 19 L. Ed. 1040: 

"The obligation to do justice rests upon ail persons, natural and artiflcial, 
and, if a county obtains the money or property of others without authority, 
the law, independently of any statute, will compel restitution or compensa- 
tion." 

The same rule is also asserted in Spring Co. v. Knowlton, 103 U. 
S. 49, 26L. Ed. 347. 

In Pullraan's Car Co. v. Transportation Co., 171 U. S. 138-150, 
18 Sup. Ct. 808, 43 L. Ed. 108, the same rule was applied to a contract 
which was not merely beyond the power of the défendant corporation 
to make, but was also void as against public policy, unless by law ex- 
pressly permitted. The facts were that sleeping cars and their equip- 
ments had been put into the possession of the Pullman Car Company 
under a lease for 99 years, which, after 15 years' opération and ac- 
quiescence by both parties, was declared ultra vires and void. The 
court held that the property originally transferred under the terms of 
the void lease must be returned, but, as it had been mingled with the 
lessee's property and practically had disappeared, its value must be 
paid to the lessor. The court said, "The right to a recovery of the 
property transferred under an illégal contract is founded upon the im- 
plied promise to return or make compensation for it." Thé court, 
on page 151, 171 U. S., and page 813, 18 Sup. Ct, 43 L. Ec. 108, 
gives a référence to a number of cases applying the principle to différ- 
ent facts. 

■ There is a well-recognized distinction between executory and exe- 
cuted contracts in respect to the doctrine of ultra vires. Courts will 
not only refuse to compel exécution of such contracts, but will inter- 
fère to restrain performance when their jurisdiction is properly in- 
voked; but, when one -party has received the considération of such 
a contract and then disaffirms it, he cannot in good conscience be per- 
mitted to retain what he has unlawfully obtained. We know of no good 
reason why this principle should not be applied to the présent case. 
If the transaction is to be regarded as one in which the oil mill Com- 
pany was made the agent of the guano company to sell the goods 
shipped to it, ail the more is it bound to return either the stipulated 
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proceeds or the goods. It is obvious, however, that the contract 
partook more of the nature of a sale than of an agency. The oil mill 
Company agreed to give its promissory notes for the purchase price, 
or for that part which remained unpaid at the date when the notes 
were to be given, and, as collatéral security for the payment of its 
notes, it agreed to turn over the notes taken by it from its vendees 
until its obligations to the Richmond Guano Company were settled in 
full. 

In Ex parte White, In re Nevill, L. R. 6 Ch. 397, and 24 L. T. 45, 
it was said by Mellish, L. J. : 

"If the consignée be at llberty, aceording to the contract between hlm and 
his consigner, to sell at any price be likes, but is to be bound if be sells the 
goods to pay to the consigner for them at a iixed price and at a flxed time, 
in my opinion, whatever the parties may think, their relation is net that of 
principal and agent. The contract of sale which the alleged agent makes with 
his purchaser is not a contract made on account of his principal, for he is to 
pay a price which may be différent, and at a time which may be différent, 
from that flxed by the contract He is not guarantying the performance by 
the persons to whom he sells of their contract with him, which is the proper 
business of a del eredere agent, but he Is to undertake to pay a certain flxed 
price for the goods, at a certain flxed time, to his principal, wholly independ- 
ent of what the contract may be with the persons to whom he sells, and my 
opinion Is that, in point of law, the alleged agent in such case is making on 
his own account a contract of purchase with his alleged principal, and is 
again reselling." 

In Gibney v. Curtis, 61 Md. 192-198, thèse views of Lord Justice 
MelHsh were adopted as sound, and were applied. 

It does not appear that any of the fertilizers were ever tendered 
back, and it is to be presumed that the oil mill received the benefit 
of them. So much as appears in the record tends to show that they 
were sold. The secretary and treasurer of the oil mill company 
çtates that, so far as he remembers, they were sold in the originaî 
packages, or repacked and sold, and there is no testimony that any 
of the fertilizers remained unsold. It therefore seems that it is 
immaterial whether the oil mill company obtained the fertilizers as 
purchaser or as agent, for it is still true that it lias converted the 
goods to its own use, and has not paid so much of the agreed price 
as is represented by its promissory notes, except so much as has been 
realized out of the collatéral notes. 

It does not seem to us that the giving of the collatéral notes as 
security changes the nature of the transaction. The transaction was 
made by the président of the oil mill company in good faith, and, so 
far as appears, at the fair wholesale price for the fertilizer contracted 
for, with the expectation of a profit for his company. The secretary 
and treasurer of the oil mill company testified that in his opinion the 
handling of the purchased fertilizer helped the sale of their own 
products to the farmers. The transaction, for ail that appears, was 
made in good faith, and for profit and incidental advantages to the oil 
mill company. There is no évidence that it was not profitable to the 
oil mill company. The objection to the claim of the guano company 
is not made by the oil mill company nor by any stockholder, but by a 
créditer whose dividend may hâve been increased by the transaction 
with the guano company. The goods cannot now be returned, and, as 
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there is nothing to show tHat their value is différent frem the selling 
price, we can see no reason why the value of the g-oods, for the purposes 
of the oil mill compan)^s implied liability, should be assumed tO be dif- 
férent from the contract' price. 

We think that the daim of the Richmond Guano Company, after 
the déduction of ail proper crédits derived from ail sources, should 
be allowed. That the balance of the fee to the complainant's so- 
licitor, to the amount which in the record he stated he was willing 
to accept, should be allowed. That the commission to an attorney 
for collection, stipulated in the notes given to the guano company, 
be not allowed. The costs of this appeal to be paid out of the funds. 

The decree is reversed, with directions to proceed in accordance 
with this opinion. Reversed, 

KELIvER, District Judge (dissenting). I am reluctantly forced to 
dissent from the opinion in this case. My views in regard to the 
question of ultra vires presented by the record herein are well set 
forth by the opinion of the learned judge below. My views are also 
in harmony with those of the judge below as regards the true char- 
acter of the contracts made between the Richmond Guano Company 
and the oil mill company. He says in his opinion: 

"It Is Impossible to eall thèse contracts sales of goods. They expressly stlpu- 
late that ail the fertllizers ordered and the proceeds thereof are the property 
of the Richmond Guano Company. The contracts are really an agreement by 
the Farmers' Cotton Seed OU & Ginnery Company to receive fertllizers from 
the Richmond Guano Company, sell them for Its account, bindlng itself for 
the Involce price of shipments,' ànd looklng for its compensation to the sums 
over and above the Invoice priées which It could obtain." 

The agreement referred to is as follows : 

"Richmond Guano Co., Richmond, Va., Mar. 4, 1901. 
"To Farmers' Cotton Seed Oil Mill and Ginnery Co., Greenvllle, S. C: We 
wlU furnish you this season, delivered in carload lots, free on board cars or 
beat at Greenvllle, S. C: 

Cash. Time. 

Gilt-Edge Fertilizei , at $21.55 per ton, at $22.30 per ton. 

Spécial Premium Brand for 

Tobacco, 
Premium Brand for Tobacco, 
500 l Premium Brand Fertllizer, $18.25 " " at $19.00 " " 

Tons, i Bone-Mixture, at $17.55 " " at $18.30 " " 

Alkallne Bone or Potash Mixture, 
High-Grade Acid Phosphate, 
Dlssolved S. C. Phosphate, 
Old Homestead Dlssolved Bone, 
and as much more as may be mutually satlsfactory. to be sold by you as our 
agents, on the foUowIng terms and conditions: 

"Ail fertilîzers ordered by you and sold for cash to be settled for in cash 
on or before the Ist day of May, 1901, and your notes for the remalnder to 
be gIven us on or before the Ist day of May, 1901, payable one-half November 
Ist, 1901, and the remaining one-half December Ist, 1901, at the City National 
Bank of Greenvllle, S. C, and you agrée that ail of said fertllizers, ordered 
by you, and ail proceeds thereftom, are our property, and shall be held in 
trust by you, for our account, tUl your obligations, as above described, are 
settled in full; and it is further understood, and agreed that the fertllizers 
named are furnished with the guarantee of analysls prlnted on the sack, but 
with no guarantee of results from its use, and you are to receive and prop- 
erly protect them from weather, flre, etc., free of any expense tb us. 
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"For ail tlme sales of sald fertillzers, you also agrée to take from the pur- 
chaser or purchasers bonds or notes, payable not later than ISth day of 
October, 1901, and to turn over to us on or before tbe Ist day of May, 1901, 
said bonds or notes for the gross amount of your time sales as collatéral se- 
curity for the payment of your notes given, as abore provided for, and for the 
payment of any renewal or renewals of said notes, either in whole or in part, 
you to give us a receipt for the said bonds or notes when they are retur.aed 
for collection. 

"Any fertilizers shipped you during this season, and not named in this 
agreement, shall be subject to ail the terms and conditions of this agreement, 
and any change of prices made on any of the fertilizers shall not affect the 
terms and conditions of this agreement, but be subject to same. Any sbort- 
age or damage in a shipment to be immediately reported. The destruction of 
our Works, or any part of same, by fire, flood or other cause, glves us the 
right to cancel the whole or any part of this agreement. When the above 
named goods are ordered in less than carload lots, there will be an additional 
charge of $1.00 per ton. 

"No verbal agreement or understanding will in any manner affect the con- 
ditions and terms of this agreement. 

"This proposai is made subject to the approval of the home office after ac- 
ceptance by you. 

"On goods shipped to Woods Crossing, Mauldin, Gantt, Piedmont and Oros- 
well, 25c. per ton to be added, and on shipments to Simpsonville and Pelzer, 
35c. per ton to be added to above prices. Richmond Guano Co., 

"Per C. H. Bulmer. 

"Richmond Guano Company, Gentlemen — Your offer is hereby accepted 
upon the terms and conditions above stated In this agreement. 

"J. W. Griffin, Près. 

"Signed in Duplicate. 

"March 4, 1901." 

The Opinion of a majority of the court seems to recognize that 
thèse agreements were ultra vires, and, as executory agreements, 
could not be enforced, but that, having received the goods, the Far- 
mers' Cotton Seed Oil Mill & Ginnery is bound to return them or 
pay for them. While I fully and completely subscribe to this gênerai 
doctrine, I cannot assent to the implications of the opinion in this 
regard. It is évident from the contract above copied that the prop- 
erty in the fertilizers fùrnished by the Richmond Guano Company 
thereunder never passed thereby to the Farmers' Cotton Seed Oil 
Mill & Ginnery. That company was permitted to sell the fertilizers, 
but so long as they remained in its hands they were, by the very 
terms of the contract, the property of the guano company. The title 
never vested for a single instant in the oil mill. The contract ex- 
pressly stipulâtes for the sale of thèse goods, for the turning over to 
it of proceeds for cash sales, of the notes taken for time sales, and 
for a receipt to be given for such notes when returned to the oil mill 
for collection. There is no allégation in the bill nor elsewhere in 
the record that the oil mill ever failed to turn over any of the pro- 
ceeds of cash sales, or any notes taken for time sales. If any fer- 
tilizers remained unsold at the date of the filing of the bill, they were, 
under the contract, the property of the guano company, and could 
hâve been recovered by it if desired. 

It appears that the invoice price of the fertilizers shipped to the 
oil mill under the contracts was (so far as the record shows) $i8,- 
591.30, none of which was due when the bill was filed, and that the 
complainant at the time held in its hands farmers' notes for fertilizers 
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sold by the oil mill, amounting to $18,838.68, not a word or syllable 
of which appears anywhere in the bill filed. On the contrary, any 
one reading the bill would think that thèse notes were for goods sold 
and delivered, and that complainant held no sort of indemnity. Had 
this been a sale of guano to the oil mill I admit beyond question that 
if the contract, although ultra vires under the charter of the défendant 
Company, had been executed by the delivery of the goods by the 
guano Company, the défense of ultra vires could not, under the weight 
of authority, hâve been pleaded in a suit to recover the price. But 
this was not the case. The notes given by the oil mill were mani- 
festly given as security for the faithful accounting for the procecds 
of sales of fertilizers to the extent of the invoice price, and guaranties 
of the solvency of the persons to whom it sold the fertilizers. What 
else can any one make out of the contract exhibited? If the prop- 
erty in the fertilizers never passed to the oil mill, as is stated in the 
contract, then, manifestly, when the fertilizers were sold it was by 
virtue of such a relation between the guano company and the oil and 
ginnery company as was created by the contract, namely, that of an 
agent, who assumed to guaranty not only its own faithfulness, but 
the solvency and responsibility of those to whom it sold. Hère we 
are again met with the question whether the oil mill was not acting 
ultra vires in assuming to dô so, and whether it can be held as guar- 
antor of the farmers* notes taken for guano. I hâve no doubt that 
the company could not so bp bound, and, without going into any 
discussion of the principles involyed, will cite the following authori- 
ties in support of my view: Crewer, etc., Mining Co. v. Willyams,^ 
14 Wkly. Rep. 1003; Lucas v. White Une Transfer Co.. 70 lowa, 
541, 30 N. W. 771, 59 Am. Rep. 449; Thompson on Corporations, 
§ 5721, and cases there cited. See, also, Johnson v. Chaplin, Montréal 
L. Rep. 6 Q. B. m ; Smith v. Alabama Life Ins., etc., Co., 4 Ala. 558. 
In this latter case it was held that, where an insurance and trust com- 
pany was required by its charter to invest one-half of its capital in 
bonds or notes secured by mortgage on land within the state of Ala- 
bama, and was authorized to invest the remainder in stocks, or 
loaned on Personal security, etc., it could not loan its crédit, and that 
bonds given by it in exchànge for the note of an individual for the 
same amount were void. In discussing this principle in his work on. 
Corporations, Mr. Thompson says; 

"If the doctrine that the capital of a corpopatlon Is a trust fund for the se- 
curity of Its creditors Is any more than an empty and Idle collection of words, 
then the principle te also designed for the security of the creditors of the^ 
corporation, by .preserving from an unautborized dissipation a fund which, 
In the event of Insolvency, eaulty impresses Trlth a trust In their favor. It 
is of great Importance to consider whether the principle has been designed: 
as a protection to the stockholders merely, or the creditors as well; because, 
If It is designed as a protection to the stockholders merely, It is plainly com- 
pétent for them to walve thfe privilège, ahd by unanJmous consent, either in 
the form of a précèdent authorization or of a subséquent ratification, to vali- 
date the act of embarking the fiinds of the corporation in an undertaking by 
•which it becomes a guarantor or surety for the payment of the debt of 
another. If the principle Is designed for the, protection of the stockholders 
only, then no question of public policy Is Involved in It, any more than in the 
question ■whether a partner can charge the assets of the flrm by an accommo- 
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dation Indorsement for a thlrd person. If, on the other hand, the rights of 
the creditors are Involved, then, clearly, It rises to the grade of a question of 
public poUcy, because the creditors are not In a position to know what par- 
ticular eontracts or undertaklngs hâve been made by the officers of the cor- 
poration In Its behalf. They hâve no right to Inspect Its books; and In most 
cases partleular Inqulry by them would be deemed Impertinent." 

This I conceive to be the true principle applicable to this case, for 
it matters not how the actors in this contract may hâve regarded it, 
the effect of the contract was to make the cil miU company (the agent 
of the guano company) the guarantor of the farmers' notes t-aken for 
guano sold. The majority of the court predicates its opinion largely 
upon the idea that the oil mill company, having received the goods, 
and not being in a position to return them, was bound to pay for 
them. This would be good law if the premises were conceded, but, 
as I hâve tried to show, the premises are false. The oil mill com- 
pany did everything that the agency contract called for ; accounted 
for ail cash received, turned over ail notes received from farmers, 
and kept back nothing to itself. Indeed, it could not, as ail guano, 
etc., belonged to the guano company. The oil mill company has 
made everything good to the guano company except its guaranty, and 
as to this a créditer says : "The company is insolvent ; its debts can- 
not be paid in full, and that guaranty contract is ultra vires and void." 
Could it be shown in this case that any proceeds whatever, growing 
out of this contract of agency (for I feel obliged to call it what the 
parties did), had corne into the hands of the receiver, I should say 
that as to such fund the guano company was entitled to préférence, 
but nothing of that kind is shown hère. 

As to the question whether the lo per cent, attorney's fee, provided 
in certain of the notes allowed by the court below, can be charged 
against the fund, my view is that the proper method of computation 
is to add the lo per cent, to the amount of the note and interest, and 
then base the dividend on this amount. I assume this to be the in- 
tendment of the court below, and agrée with that opinion. 

As to the question of allowance to complainant's solicitor, it is évi- 
dent that, if I am correct in holding that the notes held by the guano 
company are void, no fee should be allowed. 



WABASe SCEEEN DOOR CO. v. BLACK. 

(Circuit Ceurt of Appeals, Sixth Circuit. December 8, 1903.) 

No. 1,204. 

1. Ihjuky to Servant — Depective Machikery— Questions for Jdrt. 

In an action for the death of an employé alleged to hâve been caused 
by the burstlng of a détective wooden pulley constructed by défendant, 
■where the pièces of the puUey were In évidence, and experts testified 
theref rom to its Improper construction, polnting out its defects and weak- 
nesses, and there was no évidence that such puUeys were used by others. 
the questions whether the pulley was defectlve and whether défendant 
was guUty of négligence in using It were properly submitted to the jury. 
i. 8aue — Mannbr dp Injdrt — Province of Jdrt to Détermine. 

In the absence of direct évidence as to the manner in whlch a servant 
was kllled, In an action for his death, whlle the jury should not be per- 
126 F.— 46 
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roitted to speculate, In the seafee of guess, between différent causes, the 
mère suggestion of théories by the défense which may bave no reasonable 
foundatlon In the évidence does not reduce the matter to one of spécula- 
tion, and disqualify the jury froflidetennlnlng the cause, where there Is 
évidence which, although circumstantial, glves reasonable support to the 
allégations of plaintifC. 
8. Same. 

Plaintlff's intestate was an oller in defendant's manufacturing plant. 
WMle at vrork in a room contalning shafting a large wooden puUey burst, 
the pièces flying in différent dirôetions, and the deceased was found on 
the floor near the shaft, wlth one side of hls skull crushed in, and a scalp 
wound on the other, and fatally Injuf éd. There was no direct testimony 
as to the ibanner of bis injury, whicti plaintlff alleged was caused by his 
belng stiTick by a pièce of the broken pulley. Helâ, that there was suffl- 
cient évidence to warra,nt the submission of the question to the jury 
under proper instructions as to the burden and measure of proof. 

4. WiTNBssBs— Cross- ExAMiNATiON — Showing Bklation op Witnbss to Case. 

Where, In an action against a master for the death of a servant, de- 
fendant introduced as expert witnesses two physlclans Who attended the 
deceased aftèr hls injury, and brought out the fact that one of such 
physlclans was sent for by défendant on the recommendatlon of a third 
person, It was compétent for plaIntIfC to show, on cross-examinatlon, that 
such person was the agent of an Insurance cômpany which had insured 
défendant against liability for accidents, and that the physlcian went at 
hls request and under employment by the company, such évidence belng 
, proper to explain the relation of the witness to the case. 

5. WRONGFni. Death— Tennessee Statutb— Evidence. 

Under a déclaration in an action for wrongful death contalning alléga- 
tions based on the Tennessee statute (Shannon's Code, § 4029), which 
permits a recovery for the mental and physlcal sufferlng resultlng to the 
deceased from the Injury causlng hls death, it Is compétent to show the 
clrcumstances relating to the condition and treatment of the deceased 
from the time of the injury untll his death. 

6. Mastbb ÀND Servant— DÈFBCTivE Machinbry — Evidence dp Négligence. 

On an Issue as to the négligence of défendant In using a détective pulley 
constructed by Its employés, it was compétent to show that two other 
pulleys prevlously used by it, and constructed by the same employés and 
in the same manner, had burst, and that It had knowledge Of such facts. 

7. Appeal— Objection to Form op Question— Waivkr. 

The objection that a question asked an expert witness was too meager 
in its statement of facts cannot be ralsed for the first time in au appellate 

court / , ^ ; : i ■ : . J : ' ■ 

8. Evidence— Expert Tbstimojsit— Opinion as to Bapbty of .Machinery. 

On an issue as to the' négligence of a défendant In using a certain 
pulley, an expert may properly state his opinion as to whether a pulley 
constructed llke the one in question was safe or unsaf e for the purpose for 
which It was belng used. 

In Error to the Circuit Ggurt of thç Uxiited States for the Western 
District of Tennessee. 

H. R. Boyd, for plaintiff in error. 

Walter Malope, for défendant in error. ; ' . 

Before LURTON, SEVEREî^S, and RICHAftDS, Circuit Judges. 

RICHARDSi Circuit Judge. This was an action tb recover dam- 
ages foi" t^he ijegligent killing of Milton E. Whitfbrd. It was brought 
under the Tennessee statute in the local court by the administratrix, 
and removed on the application of the Wabash Screen Door Com- 
pany, the défendant below, to the United States Circuit CoUrt for the 
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Western District of Tennessee. The trial judge refusing to direct 
a verdict for the défendant, the case went to the jury, and a verdict 
and judgment was recovered, which the court below declined to dis- 
turb. 

At the time of the accident which resulted in his death Milton E. 
Whitford was an oiler in the plant of the Wabash Screen Door Com- 
pany, in Memphis. He was a young man, 20 years old, and had been 
employed for only about a month. In the basement of the plant there 
was a System of line and counter shafts carrying pulleys of différent 
sizes, which, by means of belts, operated machines located upon the 
fîoors above. In oiling the machinery Whitford was required to pass 
along one of the shafts and near a certain wood split pulley, which had 
been made by the company and had been in opération some 75 days. 
When Whitford was in the vicinity of this pulley, it burst, flying into 
three pièces, and immediately afterwards he was found lying on the 
fîoor close to the line shaft, unconscious, with his skull fractured 
on one side and his scalp bruised on the other. Physicians were at 
once summoned by the company, and the young man removed to the 
city hospital, where a trephining opération was performed. He never 
recovered consciousness, and died within two days. 

The case has been brought hère for review, and the assignments 
of error go to the refusai of the court to take the case from the jury, 
and to the admission of certain testimony, coupled with certain 
charges touching the same. 

I. It is urged the court erred in submitting the case to the jury, 
because, in the first place, there was no évidence of négligence on 
the part of the company ; and, in the second place, if there was, no 
connection v/as shown by the proof between such négligence and the 
death of Whitford; that, there being no eyewitness to the accident, 
the jury should not hâve been permitted to speculate as to what caused 
the injury which resulted in his death. 

The pulley was made by the company. The plaintiff below con- 
tended that the work of construction was improperly and negligently 
donc, that the pulley was defective, that it burst of its own weakness, 
and that Whitford, without fault on his part and while in the discharge 
of his duty, was struck by one of the flying pièces and fatally injured. 
The jury found in favor of this contention. Now the company insists 
that the proof fails to show that the pulley was defective ; but, if it 
does, it fails to show the spécifie defect which caused it to burst ; and, 
if it does this, still it does not show that Whitford was struck by one 
of the flying pièces, for no one saw him hit ; that, for aught that ap- 
pears in the record, he might hâve been hurt by stumbling and falling 
into the pulley while approaching it, or by slipping and falling between 
the belt and pulley while oiling the idler above, in either of which 
events his skull might hâve been fractured on one side and his scalp 
bruised on the other. 

The pulley was made by one Pingree, under the supervision of 
Brown, the superintendent of the factory, who was a witness in the 
case. It was a wood split pulley 42 inches in diameter, with a rim 6 
inches wide and 2^ inches thick, made of poplar cants, nailed and 
glued together, into which was set, by a plain dovetail about ^ of 
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an inch deep, two oak arms. The pulley was made in two segments, 
each composed of an arm and a half of the rim, which were clamped 
together and to the shaft by means of bolts running through the arms. 

The testimony of the plaintifï, including that of three expert wit- 
nesses, tended to show that the pulley was defective because it had 
only two arms, because the pièces of wood which composed the rim 
were not properly nailed and glued together, and because the connec- 
tion between the arms and the rim by a plain dovetail of the depth 
mentioned was too weak. The pièces which once constituted the 
pulley were in évidence before the jury, and one of the experts pointed 
out to the jury how thèse pièces spoke for themselves respecting 
the structural defects of the pulley. 

No expert was introduced by the company to testify that the pulley 
was properly constructed, or that similar pulleys wei*e used elsewhere. 
Brown, the superintendent, was unable to point to any such pulley 
in opération elsewhere, except one he had made five or six years be- 
fore for a factory in Michigan. Under the circumstances, we think 
the court below was right in submitting to the jury, under proper 
instructions, the question whether the pulley was defective and the 
company guilty of négligence in using it. So much for the pulley. 

Now as to how Whitford was hurt. No one saw him struck down. 
The witness Johnson heard the pulley burst, and saw two pièces of 
the rim flying in opposite directions, one striking the ceiling and the 
other the floor. A third pièce was found about four feet from the 
shaft. There was no wound or bruise on Whitford's body except 
those on the head, and his clothing was not torn. As to the injury 
on the head, eight witnesses for the plaintiff testified that he was 
wounded only on one side, while the two physicians called by the 
company testified there was a fracture on one side and a scalp wound 
on the other. One of the physicians, describing the fracture, used this 
language: "Gentlemen, this is about where the blow was — that is, 
the force of the blow that penetrated the skull, knocking the skull in. 
The fracture radiated upward towards the eye, and downward and 
backward towards the base of the skull." 

Such being in gênerai the nature of the évidence, the court left it 
to the jury to détermine whether the injury was the direct resuit of 
the breaking of the pulley, instructing them that the burden was upon 
the plaintifï to establish this fact, and, if they were not satisfied from 
the prépondérance of the proof that the injury was so caused, they 
must find for the défendant. If it came from some mysterious cause, 
which they did not understand from the proof, or could not explain 
by the proof, then the plaintifï could not recover, no matter what the 
cause was. The jury was warned that the fact of accident carried 
with it no presumption of négligence. That was an affirmative fact, 
to be established by the plaintifï. Where the testimony left the mat- 
ter uncertain, and showed that any one of a half dozen things may 
hâve brought about the injury, it was not for the jury to guess be- 
tween thèse causes, and find that the négligence of the employer was 
the real cause, when there was no satisfactory foundation in the testi- 
mony for that conclusion. Respecting the théories advanced by the 
company, the court said : 
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"Thelr contention Is that he sUpped and feli, and In some way had his skuU 
squeezed between the band and the pulley. It was even suggested that the 
contact of the hard substance of his skull between the band and pulley fur- 
nished the extra force that broke this pulley, which was otherwise sufflcient 
for the work that It did, or that some oil can got in it, or some force of the 
idler was upon it, or he got in between the idler and the band, or some other 
way that was suggested by counsel. If that Is a fair and reasonable Infereace 
from the proof, • • * the défendant company would not be liable. They 
are not liable unless the defect in the pulley caused the death, no matter how 
else it was caused, as I hâve told you beretofore." 

While the évidence was circumstantial, it was ample, in our opinion, 
to warrant the submission of the question to the jury under the in- 
structions given. R. R. Co. v. McDade, 112 Fed. 888, 50 C. C. A. 

591 ; 191 U. S. 64, 24 Sup. Ct. 24, 48 L. Ed. . Doubtless a jury 

ought not to be permitted to speculate, in the sensé of guess, between 
causes, when no reasonable explanation of the injury can be found in 
the testimony. Patton v. Texas Pac. Ry. Co., 179 tj. S. 658, 21 Sup. 
Ct. 275, 45 h. Ed. 361 ; Duntley v. Inman & Co. (Or.) 70 Pac. 529, 59 
L. R. A. 785 ; I. C. R. R. Co. v. Cathey, 70 Miss. 332, 12 South. 253 , 
and other cases. But, in the absence of direct testimony, the simple 
suggestion of théories by the défense does not reduce the jury to mère 
spéculation, and disqualify it from determining the cause of the injury 
complained of. The théories suggested may be forced and fanciful, 
finding no^ reasonable foundation in the facts proved. They may be 
explanations which do not explain ; which the common sensé of the 
jury, when applied to the testimony, would instantly reject. 

2. The physicians who attended young Whitford and performed the 
opération were Drs. Wadlington and Burns. Furniss, superintendant 
of the factory, testified that, knowing Wadlington, he telephoned for 
him at once. After he came, and it appeared the boy was badly hurt, 
Furniss telephoned a Mr. Collier, who recommended Dr. Burns. On 
cross-examination Furniss was asked whether Mr. Collier did not 
represent an insurance company which had bonded his company for 
$5,000 against accidents. This question was objected to on the 
ground that "the amount of the policy was immaterial; that it had 
nothing to do with the credibility of any witness." The witness an- 
swered that the company had such a policy, but he could not say as to 
the amount. 

Dr. Burns, who testified for the défense, said he was called to the 
city hospital to attend Whitford. He described what was done and 
the nature of the wounds. On cross-examination he was permitted 
to State that he was asked to go out to the hospital by the Standard 
Accident Insurance Company, and C. M. Collier was its agent. He 
stated further that he had done work for this insurance company be- 
fore ; that he was one of its regular doctors. 

It is now urged that this was error, and cases are cited in which 
it was held that the fact that a manufacturing company carried insur- 
ance to protect itself against loss from accidents to its employés 
was not admissible in an action against the company for négligence. 
Conceding this to be the rule, the doctrine does not apply hère. The 
plaintifif did not seek to introduce the fact that the défendant was car- 
rying employers' liability insurance. The matter was brought out 
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upon cross-examination, and properly and necessarily brOught out. 
Mr. Fwrniss testified that he had telephoned Mr. Collier to send a 
physician to assist Dr. Wadlington, and Dr. Burns was recommended. 
Dr. Burns stated that he was employed through Mr. Collier by the In- 
surance Company to go to the city hbspital in Whitford's case. The 
défense having thus brought Mr. Collier into the case, counsel for 
plaintiff had the right to ask, and the jury were entitled to know, who 
Mr. Collier was, and how this Insurance company came to send Dr. 
Burns to the city hospital, as reflecting upon the précise position Dr. 
Burns occùpied both as a physician and as a witness. Both Dr. 
Burns and Doctor Wadlington testified as experts whén describing 
the nature of the wounds and the manner in which they might hâve 
been inflicted. That they had been employed and paid, one by the 
défendant company, and the other by the Standard Accident Insur- 
ance Company, which had insured it, was certainly a thing to be 
known and considered by the jury in; estimating the weight to be 
given to thêir testimony. I Wharton, Ev. § 456; Rogers, Ex. Test. 

§37- 

3. The statute of Tennessee provides that in an action for wrongful 
death the parties suing shall hâve the right to recover for the mental 
and physical sufïering, loss of time, and necessary expenses resulting 
to the deceased from the personal injuries. Shannon's Code, § 4029. 
The déclaration, in order to avail itself of this provision, alleged that 
immediately after Whitford was hurt his mother came to the factory, 
and begged to be allowed tb take him home for treatment by her 
family physician; but the company's agents treated her request with 
dérision, and sent her boy to the city hospital, where he was attended 
by strange physicians selected by the company, and where he died 
away from home and without the consolation of her présence, and 
that because of thèse things his last hours were made more painful 
and less endurable to him. 

No effort was made by the défense to eliminate thèse averments 
from the déclaration, and upon the trial the court permitted testimony 
to go to the jury which tended to show that the boy was sent to the 
hospital by the company without the consent of his mother, but struck 
out ail testimony tending to show that the superintendent and the 
physician acted in an oflfensive manner towards the mother. At the 
same time, while admitting the testimony explanatory of how the boy 
happened tO' be sent to the hospital, the court instructed the jury that 
the case was not one for punitive damages, and that the évidence as 
to the conduct of the doctors was to be used only in estimating the 
weight to be given to their testimony. 

We find no error in this. Under the circumstances, the whole his- 
tory of the case, from the time the boy was hurt until he died, was 
material. The issues raised by the pleadings could not be intelligently 
determined without a knowledge of ail that happened to the young 
man from the time he was injured until he died. It was necessary 
for the défense, in întroducing its testimony, to cover this period, and 
show not only how the boy happened to be sent to the hospital', but ail 
that was done to him after he got there. Obviously, it was permissi- 
ble to the plaintiff to do the same thing. 
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4. The witness Ward, who preceded Whitford as oiler at the factory 
of the Company, was permitted to testify that two wood split puUeys 
similar in construction to the one involved in this case, and made by 
the same persons, had burst while in opération, and that the company 
knew of it. It is urged the court erred in permitting this testimony 
to go to the jury ; that évidence of other accidents in the factory was 
not permissible to prove negHgence in the accident under investiga- 
tion. But this testimony was introduced for a particular purpose. 
The déclaration alleged that the puUey which burst and injured Whit- 
ford was made by employés of the company who were not compétent, 
and the company knew they were not compétent. How could the 
knowledge of their incompetency be brought home to the company 
in a more direct way than by the previous bursting of pulleys made 
by them in just the way this pulley was made? It was for this pur- 
pose the testimony was allowed to go in, and not for the purpose of 
proving other acts of négligence. Thus, in the case of the District 
of Columbia v. Armes, 107 U. S. 519, 2 Sup. Ct. 840, 27 L. Ed. 618, 
a suit against a municipality for injuries caused by a defective side- 
walk, évidence of other accidents there was permitted in order to 
show the sidewalk was defective and the city knew it. See, also, Rail- 
way Co. V. Netolicky, 67 Fed. 673, 14 C. C. A. 615, and Patton v. 
Railway Co., 82 Fed. 980, 27 C. C. A. 287. 

5. The same witness, Ward, who had had some 12 years' expérience 
about machinery, and had been employed in six or seven factories, 
was examined as an expert, and asked to state whether a 42-inch 
pulley made of wood with only two arms was safe or unsafe. This 
question was objected to on the ground that it was one for the jury 
to answer. Now it is insisted it was too meager and did not suf- 
fîciently identify the pulley in controversy. But the question was not 
objectionable on the ground given the trial judge. If the présent 
objection had been made then, the trial judge might hâve required the 
question to be made more spécifie. It is too late to make the objec- 
tion now. Ward's competency as an expert is objected to, but we are 
not disposed to disturb the ruling of the trial judge on that point, and 
as to the weight to be given to Ward's testimony, that was a question 
for the jury. Union Insurance Co. v. Smith, 124 U. S. 400, 423, 8 
Sup. Ct. 534, 31 L. Ed- 497, and cases cited. 

Error is also assigned to the admission of the testimony of 
Weatherford, one of the experts, with respect to whether a pulley 
similar to that which burst was safe or not. The question was first 
objected to upon the ground that it did not state the sort of material 
that the saw run by the pulley was cutting. This omission was sup- 
plied, and then the witness, answering the question which described 
in some détail the pulley, stated he did not consider it safe. It is now 
urged that by expressing this opinion the witness invaded the province 
of the jury, and we are referred to the case of Bruce v. Beall, 99 Tenu. 
303, 41 S. W. 445. In that case the company was sued for an acci- 
dent caused by the breaking of an elevator cable which had been in 
use for some 13 years. An expert testified that the life of such a cable 
is limited to 6 or 7 years, and was then permitted, over the objection 
of the défendant, to state that in his opinion it would not be prudent 
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to keep such a cable runnîng longer than 6 or 7 years. The Suprême 
Court of Tennessee pointed out in the case of Camp v. Ristine, ici 
Tenn. 534, 47 S. W. 1098, that the answer to the first question was 
entirely compétent. It was proper for the expert to testify that the 
life of the cable was limited to 6 or 7 years, but he was improperly al- 
lowed to go on,:and usurp the function of the jury by saying that it was 
not prudent — that is, it was négligent — for the company to use the 
cable more than 6 or 7 years. That was the very question the jury 
was to décide. Now, in the présent case, Weatherford was not asked 
to testify whether it was prudent for the company to use the pulley. 
It was for the jury to say whether the company was négligent or not 
in using the pulley. But it was necessary for the jury to know wheth- 
er the puUejy used was safe or unsafe, suitable or defective. If it was 
safe it was, not defective, and if it- was defective it was not safe. 
Weatherford was permitted to testify that the pulley described to him 
in the question would, in his opinion, be unsafe — that is, defective — 
and he gave in détail the reasons for his opinion, pointing out wherein 
such a pulley would be inherently weak and liable to fly in pièces. 
Now, that was peculiarly a question for an expert. The strength of 
materials, when combined in a pièce of machinery operating in a cer- 
tain way, is a thing not open to common knowledge, but requires spé- 
cial skill, expérience, and investigation to estimate. Weatherford 
had qualified as an expert, and what he said came properly within the 
range of expert testimony. 

This covers, we think, the assignments of error which merit par- 
ticular discussion. Perceiving no error in the record, the judgnient 
of the Circuit Court is affirmed. 



In re GUGGENHBIM SMELTING CO. 

(Circuit Court of Appoals, Thlrd Circuit. November 24, 1903.) 

No. IS. 

1. Cdstomb Dutibs— C0N8TBOOTION— SmeiiTing and Refining Mbtals— Crddb 
Okbs— Lbad Bdllion. 

Tarlff Act July 24, 1897, c. 11, ! 29, 30 Stat. 210 {U. S. Oomp. St. 1901, 
pp. 1626, 1957], relating to the Importation of certain ores and metals ta 
be reflned or smelted In bonded -warehouses, contalns the proviso "that 
each day a quantity of reflned métal equal to ninety per centum of the 
amount of Imported métal smelted or reflned that day shall be set aside, 
• • * and the exportation of the ninety per ceûtum of metals * • • 
Bhall entltle the ores and metals Imported under" said section to admis- 
sion withoùt payment of duty. Beld, In regard to Importations of lead 
bullion contalnlng lead and antlmony, that this means 90 per cent, of the 
pure métal contained In the crude métal as imported, as determined by 
assay at the tlme of importation, and not of the pure métal recovered by 
smelting and reflning. 

Gray, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Appeal from the décision of the United States Circuit Court re- 
versing a décision of the Board of General Appraisers which affirmed 
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the assessment of duty by the collector of customs at the port of Perth 
Amboy. G. A. 5032. 

For opinion below, see 121 Fed. 153. 

Cortlandt Parker, Jr., for appellant. 
Thomas Thacher, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit JudgesV 

DALLAS, Circuit Judge. This is an appeal from an order of the 
Circuit Court for the District of New Jersey, reversing a décision of the 
Board of General Appraisers, and directing the collector of the port 
of Perth Amboy "to allow to be set aside and accept for export, in 
satisfaction of the bonds of the Guggenheim Smelting Company^ 
ninety per centum of the lead and antimony, as smelted or refined by 
the said company from lead bullion imported under said bonds, and 
covered by the protests in évidence." The question, which this order 
resolved in favor of the importers, arises under section 29 of the 
act of Congress of July 24, 1897, entitled "An act to provide revenue 
for the government and to encourage the industries of the United 
States." This act is contained in 30 Stat. 151, c. 11 [U. S. Compv St. 
1901, p. 1626], and the section above referred to is as follows: 

"Sec. 29. That the works of manufacturers engagea in smelting or refinlng 
metals, or both smelting and refinlng, In the United States may be designated 
as bonded warehouses under such régulations as the Secretary of the Treas- 
ury may prescribe: provided, that such manufacturers shall flrst glve satis- 
factory bonds to the Secretary of the Treasury. Ores or metals in any crude 
form requlrlng smelting or reflning to make them readily available in the arts, 
imported Into the United States to be smelted or reflned and intended to be 
exported in a reflned but unmanufactured state, shall, under such rules as 
the Secretary of the Treasury may prescribe, and under the direction of the 
proper officer, be removed in original packages or in bulk from the vessel or 
other vehicle on which they hâve been imported, or from the bonded ware- 
house in which the same may be, into ttie bonded warehouse in which such 
smelting or reflning, or both, may be carried on, for the purpose of being 
smelted or reflned, or both, without payment of duties thereon, and may there 
be smelted or reflned, together wlth other metals of home or foreign produc- 
tion; provided, that each day a quantity of reflned métal equal to ninety per 
centum of the amount of imported métal smelted or refined that day shall be 
set aside, and such métal so set aside shall not be taken from said works 
except for transporta tion to another bonded warehouse or for exportation, 
under the direction of the proper officer having charge thereof as aforesaid, 
whose certificate, describing the articles by their marks or otherwise, the 
quantity, the date of importation, and the name of the vessel or other vehicle 
by which it was imported, with such additional particulars as may from time 
to time be required, shall be received by the collector of customs as suflicient 
évidence of the exportation of the métal, or it may be removed under such 
régulations as the Secretary of the Treasury may prescribe, upon entry and 
payment of duties, for domestic consumption, and the exportation of the 
ninety per centum of metals hereinbefore provided for shall entitle the ores 
and metals imported under the provisions of this section to admission without 
payment of the duties thereon: provided further, that in respect to lead ores 
Imported under the provisions of this section the refined métal set aside shall 
either be re-exported or the regular duties paid thereon within six months 
from the date of the receipt of the ore. AU labor performed and services ren- 
dered under thèse régulations shall be under the supervision of an oflicer of 
the customs, to be appolnted by the Secretary of the Treasury, and at the 
exDense of the manufacturer." 30 Stat. 210 [U. S. Comp. St. 1901, p. 1957], 
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•rbé importations in question were subject to duty under the act, : 
and the claim of this importer is that it was, by the excepting pro- 
visions of section 29, exempted from their paymçnt. The validity of 
this claim, subject to the performance by the claimant of the con- 
ditions prescribed by the section, bas not been disputed. The contro- 
versy is only as to whether the requirement that 90 per centum of 
the metals shall be set aside for export is complied with by setting 
aside "ninety per centum of the lead and antimony as smelted or re- 
fined by the said company," or whether there should be set aside 90 
per centurn of the pure métal actually contained in the imported crude 
métal, as determined by assay at the time of its importa,tion. The 
question thus presented is one of construction. It calls for the ascer- 
tainment of the législative intent, and this, if possible, is to be discov- 
ered by determining the meaning of the words which were used to 
express it. They are, "that each day a quantity of the refined métal 
equal to ninety per centum of the amount of imported métal smelted 
or refined that day shall be set aside." This, we think, is not the 
language that would hâve been employed if it had been intended that 
the quantity of refined métal to be set aside each day was to be but 
90 per centum of the refined métal recovered each day from or out of 
the imported métal. This might readily hâve been said, but it was not 
said. On the contrary, the requirement is, in terms, that the 90 per 
centum shall be "of the amount of the imported métal"— not of the 
métal smeltçd or refined "from" it, as the order appealed from as- 
sumes, but of the métal imported under the provisions of this sec- 
tion, and which it entitles "to admission without payment of the du- 
ties thereon." The fact that, în the clause immediately under consid- 
ération, it is stated that the métal to be set aside each day is to be of 
the métal smelted or refined that day, does not militate against our in- 
terprétation of it. The order of the Circuit Court, in the phrase "as 
smelted or refined by the said company," reads into the act the word 
"as" ; and, if this interpolation were warranted, the contention of the 
appellee might be a plausible one. But, in our opinion, it is not war- 
ranted. We hâve no doUbt as to the purport or purpose of the words 
actually used. The material to be set aside is refined métal, and 
from the work of each day that métal is to be obtained. This is 
plain, but we think it is also obvious that the quantity to be set aside is 
not to be 90 per centum of the refined métal, but is to be "equal to 
ninety per centum of the amount of imported métal." The imported 
métal smelted or refined can be no othpr than the crude métal, for that 
only is imported; and it is that, and that only, which is smelted or re- 
fined. Pure métal is not imported, nor is it subjected to smelting or 
refîning. It is brought into existence after the importation has taken 
place, and, though this is accomplished by smelting or refining, it cer- 
tainly is not the pure métal itself, but the imported crude métal, to 
which the opération of smelting or refining is applied. 

Our décision of this case might well be rested upon what has been 
said respecting the directly pertinent portion of section 29, but some 
of the extrinsic considérations which the record suggests will now be 
briefly referred to. It is undoubtedly true that the act of 1897 was in- 
tended not only "to provide revenue," but also "to encourage the in- 
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dustries of the United States." But this latter intent was effectuated 
by levying protective duties, and this its twenty-ninth section did not 
do. It did not impose, but excepted from duties, and this for a rea- 
son which is quite apparent. Metals imported and dealt with under 
its provisions do not enter into the markets of the United States, and 
consequently do not corne into compétition with any of their indus- 
tries. This, we are convinced, was the real and only ground upon 
which the exemption to smelters and refiners was accorded, and there 
is nothing whatever in" the act to support the contention that it was 
designed that this particular class of importers should, to any extent, 
be especially privileged to put upon the markets of the United States, 
free of duty, a commodity which, when imported by others, was by 
the same actmade subject to duty. Such a purpose cannot be, upon 
mère conjecture, imputed to Congress. It would not be in furtherance 
of the protective policy of the act. It would be subversive of it. It 
would impair the efHcacy of the repression interposed to encourage our 
industries, and in such manner as to give to some of them an advan- 
tage over others. We cannot concur in the view that the object of the 
provision that only 90 per centum of the imported métal need be ex- 
ported was to leave in the hands of those engaged in smelting or re- 
fining a bonus to foster or promote those industries. No such in- 
tent is expressed in the act, but, on the contrary, it clearly appears that 
protective duties, afïecting ail alike, were the only means by which it 
was proposed "to encourage the industries of the United States," 
and that nothing in the nature of a subsidy, bounty, or reward was 
intended to be bestowed upon any of them. The correct explana- 
tion of this provision is very simple. In administering the tariff acts 
of October i, 1890 (26 Stat. 567, c. 1244) and August 27, 1894 (28 
Stat. 509, c. 349), it had been found that some loss always occurs in 
smelting or refining, so that the whole quantity of pure métal actually 
contained in the crude métal imported cannot be actually recovered; 
and it was in view of this fact that the act of 1897, which in this re- 
spect was amendatory of the prevîbus acts, required, not that the whole 
quantity of pure métal imported should be subsequently exported, but 
only a quantity equal to 90 per centum thereof. It may be, as has been 
insisted, that this allowance of 10 per centum for wastage is, at least 
as to antimony, not as great as it ought to be, but the question thus 
raised is for considération by Congress. It is not, under this statute, 
for solution by the courts. 

This opinion need not be further extended. The only question 
presented by the record is, as we hâve said, one of construction ; and 
as, upon that question, we fînd ourselves unable to concur in the 
conclusion which was reached by the learned judge below, the order 
of the Circuit Court must be reversed, and the cause will be remanded 
to that court, with direction to enter a judgment affirming the dé- 
cision of the Board of General Appraisers, by which the protests of the 
Guggenheim Smelting Company were overruled and the décision oi 
the collecter in each case was afHrmed. 

GRAY, Circuit Judge, dissents. 
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UNITED STATES v. H. BAYEESDORFER & 00. 
(Circuit Court o£ Appeals, Third Circuit. December 14, 1903.) 

No. 34. 

l. CUBTOMS DnTIBS— SUFPICIENCT OF PkOTEST. 

An Importer flled a protest agalnst the assessment of duty by a collector 
of customs, clatmlng thereln that tlie merchandise was elther dutiable 
at a less rate or was free of duty, under certain paragraphs of the du- 
tiable and free llsts of the tarife act, whlch he specifled In his protest. 
The Board of General Appraisers decided that the assessment was er- 
roneous, and that the merchandise should bave been classlfled as free 
of duty under another paragraph than those eited in the protest, but 
that the protest should be overruled on the ground that, in not refen-ing 
to the proper paragraph, It failed to satisfy the requlrements of section 
14, Customs Administrative Act June 10, 1890 (26 Stat. 137, c. 407 [U. S. 
Comp. St. 1901, p. 1938]), whlch preseribes that an importer shall set forth 
In his protest "distlnctly and specifleally » * • the reasons for his 
objections" to the assessment. ÊeM, that thls action was correct. 
Sl Same— Amendment of Protbst. 

In appeallng from a décision of the Board of General Appraisers, an 
Importer set forth In bis pétition a claim based on a paragraph of the 
tarifl act not referred to in his protest flled with the collector and passed 
on by sald board. Eeld, that this la not permlssible under section 14, 
Customs Administrative Act June 10, 1890 (26 Stat. 137, c. 407 [U. S. 
Comp. St. 1901, p. 1933]), whlch preseribes that the décision of the col- 
lector "shall be final and conclusive, • • * unless * * • within 
ten days after, but not before," liquidation of the importer's entry, the 
importer shall file with the collector a protest "setting forth therein 
• • • the reasons for his objections" to the assessment. 
1. Samb— Construction of Pkotbst— Companion Protbst— Fleading. 

The Board of General Appraisers had before it several protests relat- 
Ing to the classification of certain merchandise, one of which stated ob- 
jections to the collector's assessment that were not stated in tlie other 
protests. Held, that the présence of the former protest was of no mo- 
ment as affecting the construction of the latter protests. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Appeal by the United States from the décision of the Circuit Court 
(i22 Fed. 968) reversing a décision of the Board of General Ap- 
praisers which afïirmed the assessment of duty by the Collector of 
Customs at the port of Philadelphia. Note United States v. Knowles, 
122 Fed. 971 ; United States v. Shea, 114 Fed. 40, 51 C. C. A. 664; 
United States v. Hunter (C. C.) 124 Fed. 1005; Weil v. United 
States (C. C.) 124 Fed. 1006, and G. A. 4,712. 

James B. Holland and Wm. M. Stewart, for appellant. 
Alfred Driver, for appellee. 

Before ACHESON, DAELAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. H. Bayersdorfer & Co., at varions 
dates in the year 1899, imported into the port of Philadelphia certain 
bleached wheat stems or wheat heads, which the collector assessed for 
customs duty at the rate of 25 per centum ad valorem, under para- 
graph 251 of the tariff act of 1897 (by application of the similitude 
clause of the act) as in the class of "natural flowers of ail kinds, pre- 
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served or fresh, suitable for décorative purposes." Paragraph 251 is 
as follows : 

"251. OrchJds, palms, dracaenas, crotons and azaleas, tulips, hyacinths, 
narclssl, jonquils, lllies-of-the-valley, and ail otlier bulbs, bulbous roots, 
or corms, which are cultlvated for their flowers, and natural flowers of ail 
kinds, preserved or fresb, suitable for décorative purposes, twenty-five per 
centum ad valorem." Act July 24, 1897, e. 11, § 1, Sehedule G, 30 Stat. 170 
[TJ, S. Oomp. St. 1901, p. 1650], 

In respect to each of the importations in question the importers 
filed a protest, addressed to the collector, against his action, setting 
forth therein the reasons for their objections to his décision in the 
words following: 

"We claim that your assessment of duty at the rate mentioned is erroneoua, 
for the reason that the goods are free of duty as provided for in paragraph 
617 of the act of July 24, 1897, or in accordance with paragraph 548 of said 
act. If not free of duty, vs^e clalm that they are subject to a duty of ten 
per centum as nonenumerated unmanufactured articles, or at twenty per 
oentum as nonenumerated manufactured articles, in accordance with section 
6 of the act of July 24, 1897." 

The following are the provisions of the tariff act to which référence 
is made in the foregoing protest : 

"617. Moss, seaweeds and vegetable substances, crude or unmanufactured, 
not otherwîse speclally provided for In thls act." Section 2, Free List, 30 Stat. 
199 [U. S. Comp. St. 1901, p. 1685]. 

"548. Drugs, such as barks, beans, berries, balsams, buds, bulbs and 
bulbous roots, excrescences, fruits, flowers, drled flbers, and dried insects, 
grains, gums, and gum resin, herbs, leaves, lichens, mosses, nuts, nutgalls, 
roots and stems, spices, vegetables, seeds aromatic and seeds of morbid 
growth, weeds, and woods used expressly for dyelng; any of the foregoing 
which are drugs and not edible and are in a crude state, and not advanced 
in value or condition by reflning or grinding, or by other process, and not 
specially provided for in this act" Section 2, Free List, 30 Stat. 197 [TJ. S. 
Comp. St. 1901, p. 1683]. 

"Sec. 6. That there shall be levied, collected, and pjid on the importation 
of ail raw or unmanufactured articles, not enumerated or provided for in this 
act, a duty of ten per centum ad valorem and on ail articles manufactured in 
whole or in part, not provided for in this act, a duty of twenty per centum 
ad valorem." 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]. 

In due course this matter was brought before the Board of United 
States General Appraisers, who held that this merchandise did not 
corne under any of the provisions of the tariff act specified in thèse 
protests and upon which the importers' claims were based. The board 
expressed the opinion that the merchandise in question came under 
paragraph 566 of the free list, but held that the collector's classifi- 
cation must stand, inasmuch as no claim was made by the importers 
under paragraph 566, but under other specified provisions of the act ; 
and accordingly the board afi&rmed the collector's décision. The im- 
porters appealed from the décision of the Board of General Appraisers 
to the Circuit Court, claiming in their pétition to the court that the 
merchandise was free of duty under paragraph 566. That paragraph 
reads thus : 

"566. Grasses and fibres: Istle or tampico fibre, jute, jute butts, manilla, 
sisal grass, sunn and ail other textile grasses or fibrous substances, not 
dressed or manufactured in any manner and not specially provided for in this 
act." Section 2, Free List, 30 Stat. 198 [U. S. Comp. St. 1901, p. 1684]. 
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In thè court below the government contended (as it does hère), 
first, that the importers upon their appeal to the court could net de- 
part from or amend their protests against the classification and as- 
sessment by the coUector of customs by setting up and claiming un- 
der a paragraph not mentioned or referred to in their protests ; and, 
second, that the bleached wheat stems or wheat heads could not be 
classifie"d properly under paragraph 566 of the âct of 1897, ^"^ *^hat 
the classification by the çoUector was correct. The Circuit Court, 
however, held that the protests were sufficient tO enable the importers 
to avail thelhselves of paragraph 566, and that the classification 
should be made under that paragraph ; and the court entered a de- 
cree reversing the décision of the Board of General Appraisers and 
in favor of the importers. 

The fourteenth section of the act of June 10, 1890 (commonly known 
as the "Customs Administrative Act"), provides that : 

"The décision of the collector as to the rate and amount of dutles chargeable 
upon Imported merchandlse, Includlng ail dutlable costs and charges and as 
to ail fées and exactions of whatever character (except dutles on tonnage) 
shall be final and conclusive against ail persons Interested therein, unless the 
owner, importer, consignée, or agent of such merchandise, or the person pay- 
ing such fées, charges and exactions other than dutles, shall wlthin ten days 
after 'but not before' such ascertalnment and liquidation of dutles, as well 
in cases of merchandlse entered in bond as for consumptlon, or wlthin ten 
days after the payment of such fées, charges and exactions, if dissatisfied 
with such décision give notice In ;wrlting to the collector, setting forth therein 
distinctly and speclfically and in respect to each entry or payment, the reasons 
for his objections thereto, and if the merchandise Is entered for consumptlon 
shall pay the f ull amount of the dutles and charges ascertained so to be due 
thereon." 26 Stat. 137, c. 407 [U. S. Oomp. St. 1901, p.' 1933]. 

In Re Collector of Customs (Sherman, et al., Importers) 55 Fed. 
276, 5 C. C. A. loi, the United States Circuit Court of Appeals for 
the Second Circuit had occasion to examine and pass on this act, and 
particularly the fourteenth section thereof, and the court held that 
the Board of General Appraisers cannot go outside of the protest 
of the importer against an assessment by the collector, and find that 
the imported goods corne within a class other than that specified in 
the protest. Speaking for the court, Judge Wallace there observed 
that Congress had reproduced in this section "the identicâl language 
as to the terms of the protest in the previous acts, and declared, as 
explicitly as could be done by language, that, in the absence of such 
notice, the décision of the collector should be final and conclusive" ; 
and he added that "it must be presumed that this was done with the 
full understanding of the sëttled judicial construction of the provision 
under the previous acts of Congress, and thereforé that Congress in- 
tended that the importer should be bound by his own statement of the 
objections to the collector's décision, and should not be permitted to 
départ from it by alleging subsequently any errors of fact or of law 
not substantially brought to the collector's attention by the terms of 
the notice." Congress, the court further said, "might hâve relieved 
the importer of àny such condition as a prerequisite to his recovery, 
if it had spen fit ; but it is plain that it intended only to change the 
nature of his remedy, without enlàrging the preyiously existing con- 
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ditions précèdent to his right of recovery." Thèse views appear to us 
to be Sound. 

The ruling of the same court in the more récent case of Shaw v. 
United States, 122 Fed. 443, is net inconsistent with the opinion and 
judgment in the former case. In the latter case, by an obvious mis- 
take, the protest referred to the act of August 27, 1894, c. 349, § i, 28 
Stat. 509, which had been superseded by the act of 1897. The pro- 
vision in respect to the importation in the act of 1897 was identical 
with the provision in the act of 1894. It was impossible that the col- 
lecter could hâve been misled, for he knew that the importation came 
under the act of 1897. 

The accepted reasons for requiring that the importer's notice to 
the collecter shall set forth "distinctly and specifically" his grounds of 
objection were stated by Mr. Justice Curtis in Warren v. Peaslee, 2 
Curt. 231, 235, Fed. Cas. No. 17,198. Judge Curtis there said that the 
act "which requires a protest had two main objects in view, one be- 
ing to apprise the collector of the objections entertained by the im- 
porter, before it should be too late to remove them, if capable of be- 
ing removed; the other, to hold the importer to those objections 
which he then contemplated, and on which he really acted, and pre- 
vent him, or others in his behalf, from seeking out defects in the pro- 
ceedings, after the business should be closed, by the payment of the 
money into the treasury." Upon this subject Mr. Justice Clififord, 
speaking for the court, in Davies v. Arthur, 96 U. S. 148, 151, 24 L. 
Ed. 758, said : 

"Protests of the klnd must eontain a distinct and elear spécification of each 
substantive ground of objection to the payment of the duties. Technical pré- 
cision is not required; but the objection must be so distinct and spécifie, as, 
when fairly construed, to show that the objection talien at the trial was at 
the time in the mind of the Importer, and that it was sufflcient to notify the 
collector of Its true nature and character, to the end that he might ascertain 
the précise facts, and hâve an opportunity to correct the mlstake and cure 
the defect. If it was one which could be obviated." 

Thèse principles were restated by the Suprême Court in Herrman 
V. Robertson, 152 U. S. 521, 14 Sup. Çt. 686, 38 L. Ed. 538, and in 
Presson v. Russell, 152 U. S. 577, 14 Sup. Ct. 728, 38 L. Ed. 559, and 
were there applied. 

As we read the case of United States v. Salambîer, 170 U. S. 621, 
18 Sup. Ct. 771, 42 L. Ed. 1167, no new rule in respect to the terms of 
protest was thereby enunciated. On the contrary, the court cited its 
previous décisions (including some we hâve referred to) as applicable 
to the act of June 10, 1890. Salambier's Case was decided upon its 
spécial facts. His protest set forth "that the said goods under ex- 
isting laws are dutiable at two cents per pound, and the exaction of a 
higher rate is unjust and illégal." The only thing urged against this 
protest was that it did not, by number or otherwise, specify the 
paragraph relied on. The omission was held not to be fatal. Mr. 
Justice Shiras, speaking for the court, said : 

"The collector could not bave been perplexed by the omission to name the 
spécifie paragraph which the importer sougbt to hâve applied, for there were 
but two paragraphs besides 239 [Act Oct. 1, 1890, c. 1244, § 1, Schedule E, 20 
Stat. 584], which dealt with the subject, namely, paragraphs 318 and 319 
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[section 1, Schedule G, 26 Stat. 588]; and under elther qf them the duty waa 
that clalmed by the importer, two cents per pound." 

But the protests in question hère not only failed to call the col- 
lector's. attention to the paragraph which it is now claimed governed, 
but the importers based their objections upon other specified pro- 
visions of the act, under which they claimed that the merchandise was 
either entitled to free entry or was subject to a less rate of duty than 
the collector had assessed. Having regard to the terms of thèse pro- 
tests, how can it be said that an objection which is grounded upon 
a paragraph not therein mentioned or referred to was at the time in 
the mind of the importers, or that it was so "distinctly and specific- 
ally" brought to the notice of the collector as to apprise him of the 
"true nature and charaeter" of the objection, "to the end that he 
might ascertain the fad:s> and hâve an opportunity to correct the 
mistake^'? 

The décision in Herrman v. Robertson, supra, touches very closely 
the case we hâve in hand. It was there held that the importer's pro- 
test was defective and insufi&cient in that it failed to point out or sug- 
gest in any way the provision which actualiy controlled, and in ef- 
fect onty raised the question which of two clauses, under one or the 
other of which it was assumed that the importation came, should 
govern as being most applicable. 152 U. S. 521, 14 Sup. Ct. 686, 38 
L. Ed. S38. It is significant that in the opinion in United States v. 
Salambier Mr. Justice Shiras distinguished the protest then before the 
court from the protest in Herrman v. Robertson. 

Upon the whole it is pur conclusion that, as paragraph 566 was 
not mentioned or suggested in the protests hère involved, but the im- 
porters' claims were based on other specified clauses, the Board of 
General Appraisers rightly held that paragraph 566 was not avail- 
able to the importers, and we think that the décision of the board sus- 
taining the action of the collector should hâve been affirmed by the 
court. 

It is a matter of no moment hère that another protest by thèse 
importers, referring to paragraph 566, was before the Board of Gen- 
eral Appraisers at the time when they made their décision. That pro- 
test is not before us, nor is it in this record. At what date it was 
filed does not appear. It is not shown to hâve had any connection 
whatever with the protests which are the subject of this appeal. Un- 
doubtedly it related to another importation, and concerned a distinct 
entry made at a différent time from the entries involved hère. 

Our judgment upon the main question in this appeal being with the 
government, we deem it unnecessary to consider the other question 
raised by the government, namely, whether paragraph 566 of the act 
of 1897 is properly applicable to this merchandise. 

The decree of the Circuit Court is reversed, and the décision oî 
the Board of United States General Appraisers is afïirmed. 
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UNITED STATES v. GEORGE KNOWLBS & SON. 
(Circuit Court of Appeals, Thlrd Circuit December 14, 1903.) 

No. 35. 

t. CUBTOHS DUTIBS— SnPFICIKNCT OP PbOTBST. 

In construing section 14, Customs Administrative Act June 10, ItSO 
(26 Stat. 137, c. 407 [U. S. Comp. St. 1901, p. 1933]), provldlng that pro- 
tests against the assessment of duty by coUectors of customs on im- 
ported merchandise shall set forth "distinctly and speciflcally" tlie rea- 
Bona for objection to tlie assessment, held, that a protest is not sufflcient 
that claims that the merchandise Is free of duty under a certain para- 
graph of the tariff act, though as a matter of fact it is free of duty under 
another paragraph of the free list of the same act, to whlch the attention 
of the collector is not called in the protest. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

Appeal by the United States from the décision of the Circuit Court 
(i22 Fed. 971) reversing the décision of the Board of General Ap- 
praisers (G. A. 2305), which afRrmed the assessment of duty by the Col- 
lecter of Customs at the port of Philadelphia. Note United States v. 
Bayersdorfer, 122 Fed. 968; United States v. Shea, 114 Fed. 40, 51 
C. C. A. 664; United States v. Hunter (C. C.) 124 Fed. 1005; and Weil 
V. United States (C. C.) 124 Fed. 1006. 

James B. HoUand and Wm. M. Stewart, for appellant. 
Alfred Driver, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The question presented by this appeaî 
is substantially the same as the question we hâve just considered and 
determined in the case of the United States v. H. Bayersdorfer & 
Company, 126 Fed. 732. The importation hère involved was of mer- 
chandise invoiced as crude flint stone. The collector assessed it for 
duty under paragraph 98 of the tariff act of October i, 1890, c. 1244, 
§ I, Schedule B, 26 Stat. 571. The importers filed a protest against 
the collector's classification and assessment, claiming free entry un- 
der paragraph 574 of said act of 1890, c. 1244, § 2, Free List, 26 Stat. 
606. The Board of United States General Appraisers held that para- 
graph 574 did not apply, and affirmed the collector's décision. The 
board expressed the view that paragraph 651 of the free list (26 Stat. 
607) applied, but held that, inasmuch as the importers had not called 
the attention of the collector to that paragraph, but in their protest 
had put their claim upon paragraph 574, they were bound thereby. 
Upon an appeal to the Circuit Court by the importers they claimed 
under paragraph 651 of said act. The court sustained the appeal, and 
reversed the décision of the Board of Appraisers. For the reasons stated 
at length in our opinion in United States v. H. Bayersdorfer & Com- 
pany, 126 Fed. 732 {which we need not repeat hère), we think that the 
court should hâve affirmed the décision of the Board of Appraisers. 

The decree of the Circuit Court is reversed, and the décision of the 
Board of United States General Appraisers is affirmed. 
326 F.-^7 
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>' Allen, TJ. s. MarSkl, v: CLARK. ' ""' 

(Gïrcnlt GJourt' <iif Appeals, Fourth ' Circuit November 5, 1903.Ï 

N0.46Ô. 

1. HOMKSTEAD ExBMPTIOK — JUDSMBNTS IN FaTOK OF UnITBD StATES FOR 

' Fines OR PenaI/Ties. ■ 

' Kév. St. § 1042 [TT. S. OoÉQp. St. 1901, p. 724], which provides that a 
poor convict, who ta» been imprisoned SÇ days solely becaUse of the non- 
payment of a fine et fine and costs, mày bé released on majclng oath that 
he Bas not any property esceedlng $20 tu value, "except such as is by 
law> 'exempt from being taken on exécution for debt," construed in con- 
neietion with section 1041 [TJ. S. Comp. St. 1901, p. 724], providing for the 
collection of fines and penalties by exécution against the property of the 
défendant "in like manner as jUdgnléiits In Civil cases are enforced," 
évidences an intention on the part of Congress to place, the United States 
on an eç[uallty with civil contract credltors in the enforceinent of judg- 
ments In erimlnal and pénal cases, and to give the familles of poor coh- 
victs the fuU beneflt of itbe exemption mi homestead laws of the states 
as against such judgpiènïs; and, in the absence of any statute expressly 
providing therefor, an éxecution on a Judgment for a fine in favor of the 
United States cannot be levled on the defendant's homestead In Virginia, 
although UBder the State ; law such homestead is only exempt from con- 
tract debts, and not from Judgments for torts or in favor of the common- 
wealth In erimlnal caisès. 

Appeal from the District Court of the United States for the West- 
ern District pf Virginia. 
For opinion below, see 114 Fed. 374. 

John C. Blair, Asst. U. S. Atty., for;appellant. 
Allen I. Harless, for appellee. 

Before GOFF, Circuit Judge, and BRAWLEY and BOYD, Dis- 
trict Judges. 

GOFF, Circuit Judge. Had the question suggested during the 
considération of this case by this court, viz., "Did the taking of the 
oath under section 1042 of the Revised Statutes of the United States 
release the appellee from the payment of the fine, as well as from 
the imprisonment imposed?" been dispôsed of by an affirmative an- 
swer, the resuit would hâve been an affirmance of the decree ap- 
pealed from, but for reasons other than those assigned by the court 
below. That question having been answered in the négative, it re- 
mains to be determined if there was error in said decree by which 
the injunction restraining the sale of appellee's land was perpetuated. 

The opinion of the court below, hereàfter referred to, sufficiently 
states the facts, hence we find it unnecessary to repeat them. We 
add'simply that, after the deniurrer was overruled, the défendant be- 
low, appellant hère, tendered his ansWer, to which a gênerai repHca- 
tion was filed. The case was then argued and submitted, after which 
the court below, finding that the answer raised only the matters pre- 
sented by the demurrer, passed the decree complained of. 

It is alleged that there is error itt sâid decree, for the following 
reasons: First. "Becâuse the United States has the right to sub- 
ject the real estate of the appellee to the payment of the fine and 
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costs due by him to the said United States, and the homestead laws 
of the State of Virginia do not apply to a fine imposed for a viola- 
tion of tlie criminal laws of the United States." Second. "Because 
the District Court of the United States for the Western District of 
Virginia had altered the form of its process of exécution so as to ex- 
tend to real as well as personal property, and the marshal had the 
right to levy and sell any property, real or personal, in this case, 
that was subject to like process from the courts of Virginia." Third. 
"Because the United States has the right to subject to levy and sale 
any property made liable for a similar debt by the state of Virginia, 
and that state has made the homestead liable for a fine due from a 
citizen to it." Fourth. "Because at common law an exécution for a 
debt due the crown could be levied upon real estate, and the United 
States has the same right as existed in favor of the crown at com- 
mon law for the enforcement of its fines." 

We hâve given the points so ably presented by counsel for appel- 
lant, as also the authorities cited by him, that careful considération 
and examination that the importance of the issues hère presented de- 
mand, and we find ourselves impelled to the conclusion reached by 
the court below. 

The Hon. Henry C. McDowell, United States District Judge for 
the Western District of Virginia, who heard the case below, filed an 
opinion (114 Fed. 374), in which the questions herein involved are 
clearly presented and forcefully discussed, and finding, as we do, 
no merit in the assignment of errors relating to the homestead law, 
we adopt his views — in which we fully concur — as the judgment of 
this court, and quote them as follows : 

"At a former term J. B. Clark was tried on an Indictment charging him 
wlth retailing llquor wlthout license (Eev. St. 3242 [tf. S. Comp. St. 1901, 
p. 2094]), found guilty, and sentenced to 30 days' imprisonment and to pay 
a fine of $100 and costs. He served out hls term of imprisonment, and, after 
having served 30 days on account of the nonpayment of the fine, he made 
the oath under Rev. St. 1042 [U. S. Comp. St. 1901, p. 724], and was released. 
Thereafter fleri facias was issued directing the marshal to make the fine of 
$100 and $96.40 costs out of the goods, chattels, and real estate of the convict. 
Under this exécution the marshal leyied on certain real estate belonging to 
Clark, and advertised it for sale. After the levy, but before sale, Clark flled 
a homestead deed, whereby he set apart as a homestead the real estate levied 
on, as well as certain personal property. He then applied for an injunction 
restraining the marshal from selling the land. On August 25, 1900, a tem- 
porary Injunction was granted. The pétition praying for the injunction al- 
lèges that Clark is a householder and head of a family, and that hls entire 
estate is less in value than the amount exempt under the Virginia homestead 
laws. The case is before the court on a demurrer to the pétition. 

"The only question presented by counsel is whether or not the homestead 
exemption can be claimed as against a judgment for a fine in favor of the 
government. The homestead laws of this state are unlike those generally In 
force, In that they apply only to contract debts. Article 11 of the state Con- 
stitution reads: 'Every householder or head of a family shall be entitled 

• * • to hold exempt from levy, seizure, garnisheeing, or sale under any 
exécution, order or other process, issued on any demand for any debt here- 
tofore or hereafter contraeted, his real and personal property, or either, 

• • * to the value of not exceedlng two thousand dollars, to be selected 
by him.' Then foUow certain exceptions, not now of importance. The stat- 
ute (section 3630, Coda 1887) reads: '* * * On any demand for any debt 
or liability on contract. » • •' The right to sélect property and set it 
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apart as a homestead after Jiidgment, but before a sale, by flUng a homestead 
deed, Is not questloned. In Whiteacre v. Rector, 29 Grat 714, 26 Am. Eep. 
420, the Court of Appeals of Virginia declded that the homestead exemption 
cannot be clalmed agalnât a fine due the commonwealth, imposed for a viola- 
tion of the crlmlnal laws. So far as I am advlsed, thls décision, rendered 
In 18T8, bas never been overruled, or even questloned. by the Court of Ap- 
peals. I am compelled to treat it as the proper construction of the state law. 
In Frazier v. Baker (1881) 5 Va. Law J. 565, the Court of Appeals held that 
the homestead exemption could not be clalmed against a judgment for a tort. 
In Burton v. Mlll (1884) 78 Va. 468, the same court màde the same ruling as 
to a Judgment for damages for breach of promise to marry, holding such 
damages to be not a debt contracted, but a quasi tort It Is true that the 
late Judge Hughes, United States District Judge, Bastern District of Vir- 
ginia, in Eadway's Case (1877) 3 Hughes, 609, Fed. Cas. No. 11,523, held to 
the contrary. But the rulings of the state Court of Appeals (the court of last 
resort) are, I conceive,, of higher authorlty on the construction of the state 
law. 

"By Rev. St. 1042, a poor convict who has been Imprisoned thirty days 
solely because of the nonpayment of a fine ôr fine and costs may be released 
on making oath that he lias no property (exceeding twenty dollars In value) 
except such as Is by the state law exempt from being taken on civil precept 
for debt Thls language clearly Includes the property exempt from sale for 
a Judgment on a contract debt. The bearlng of thls section on the question 
will be cohsldered later. At présent tbé point of most interest is to iearn 
where, If at ail, Congress has shown an intent to give to the fédéral govern- 
ment in the enforcement of fines imposed in Virginia the same rights that 
are exerdsed by the state of Virginia in enforclng fines imposed by the 
state courts for violation of the state crlmlnal laws. 

"By section 916, Rev. St [U. S. Oomp. St. 1901, p. 684], the party recover- 
Ing a Judgment in any common-làw cause In any circuit or district court shall 
be entltled to similar remédies upon the same * • * as are now provided 
In llke causes by the laws of the state. It Is settled that the language 'the 
party recoverlng a Judgment' includes the government. Green v. U. S., 9 
Wall. 655, 19 L. Ed. 806; Fink. v. O'Nell, 106 U. S. 272, 1 Sup. Ct. 325, 27 L. 
Ed. 196. But thls section In terms applles only in 'common-law causes.' If 
no similar statutes had been construed, we might be at liberty to treat the 
term 'common-law causes' as including ail causes, civil and crlmlnal, other 
than equlty or admiralty causes. But section 721, Rev. St. [U. S. Comp. St. 
1901, p. 581], providlng that the laws of the several States shall be regarded 
as the rules of décision in trials at common law in the courts of the tfnited 
States, has been construed as not applying to crlmlnal trials. U. S. v. Reid, 
12 How. 361, 3 L. Ed. 1023. Section 858, Rev. St. [U. S. Comp. St. 1901, 
p. 659], which, after providing certain rules as to the competency of wlt- 
nesses, reads: 'In ail other respects, the laws of the state In which the 
court is held shall be the rules of décision as to the competency of wlt- 
nesses in the courts of the United States in trials at common law and in 
equity and admiralty,' bas àlso been held not to Include crlmlnal trials. Lo- 
gan V. U. S., 144 U: S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429; U. S. v. Hall 
(D. C.) 53 Fed. 352. In vlew of the simllarity of the language used in the 
three statutes and of the construction put upon thls language by the Su- 
prême Court, I do not feel at Uberty to construe section 916 as applying to 
Judgments In crlmlnal cases. 

"In thi* connection section 1041, Rev. St [U. S. Comp. St 1901, p. 724], 
has given me some trouble. It provides that Judgments In crlmlnal and 
pénal cases, as to the fine or penalty, may be enforced by exécution against 
the property of the defenda^it In llke manner as Judgments In civil cases 
are enforced^ But the best conclusion I can reach is that thls section means 
nothing flàore than that the government, in enforclng Judgments for fines and 
penalties, ib not restrlcted to mère Imprisonment of the défendant; that 
It may proceed also by exécution against the defendant's property, as In civil 
cases. It would seem, therefore, that Congress has not seen fit to provide 
any greater rights for the fédéral government when collecting fines Imposed 
in crlmlnal cases by exécution than are given indlvlduals In the collection 
of private debts. It f ollows that the mère fact that the state of Virginia 
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in oollectlng fines Is not hampered by the homestead laws, does not neces- 
sarily give the same rlght to the fédéral government. It Is true that in 
this State an individual recovering a judgment for a tort has the rlght to 
subject the homestead. But nothing foUows from this fact except that when 
the government recovers in Virginia in a civil action for tort its judgment 
ean be enforced against the tort-feasor's homestead. It does not follow that 
the govemment's judgment in a criminal case can likewise be enforced 
against the convict's homestead. The analogy between a fine and a judg- 
ment in tort Is strong; but it is only an analogy. If Congress had intended 
that the government should hâve greater rights in the states where the 
homestead îs not exempt from torts, or in the two states (Thompson, Home- 
stead, § 386) vfhere commonwealth fines are not subject to exemption, than 
in other states, It wonld hâve made some spécifie provision for such cases, 
It is rather startling to be led to the conclusion that in this state the féd- 
éral government has not as great rights in collecting fines as has the state, 
and that It has not even as great rights as has an individual recovering a 
judgment in tort. But I am forced to this conclusion not only because of 
the absence of any fédéral législation specifically giving the government such 
rights, but also because of the intent evidenced by section 1042. This sec- 
tion provides for the discharge from prison of a convict if he has no prop- 
orty exceeding $20 except such as is exempt from civil precept for debt. 
This implies that the exemption is allov^ed the convict notvs^ithstanding that 
his homestead is not by the state lavy exempt from process for the collection 
of a state criminal Judgment; otherveise, why 'civil precept' for debt? 
Again, imprisonment for debt, or for the nonpayment of a fine, was ever 
imposed merely to coerce payment thereof. It vrould be anomalous to dis- 
charge one Imprisoned for nonpayment of a fine if the very aifldavit made 
to effect his release showed that he had, or might hâve, property subject 
to the payment of the fine. If it has been the intent of Congress to sub- 
ject the homestead in Virginia and Georgla to fines because thèse two states 
subject it, I think some spécial and spécifie provision would hâve been made 
as to thèse two states. The absence of any such provision leads to the 
belief that Congress, whether to hâve uniformity throughout the United 
States in the collection of fines, or because it adopted the view that the 
homestead was intended for the benefit of the family, and as a shield against 
the improvidence, indolence, or crlminality of the head of the family, in- 
tended that in ail the states the government should hâve no greater rights 
against the homestead than the state law gives to the least favored indi- 
vidual judgment creditors. 

"It is certain, as seen by its own homestead statutes, that Congress has 
adopted the view that the gênerai policy of the homestead exemption laws 
is a wise one. It is also certain, as is shown by section 1042, that, at least 
in the majority of the states, Congress does not intend that the homestead 
shall be subjected to the payment of fines imposed for violation of the féd- 
éral statutes. The fédéral government is great enough and wealthy enough 
to make very plausible the contention that Congress intended that in evevy 
state having any sort of homestead exemption laws the families of pooV 
convicts should hâve the benefit of such exemptions. Thèse views, which 
I must confess are not entirely satisfactory, are in some measure strengthened 
by the following language, used in the opinion in Flnk v. O'Neil, 106 U. S. 
272, 1 Sup. et. 325, 27 L. Ed. 196: 'Nothing can be more clear than this 
[referring to section 1042, Rev. St.] as a récognition by Congress that in case 
of exécution upon judgments in civil actions the United States are subject to 
the same exemptions as apply to private persons by the law of the state in 
which the property levled on is found, and that by this provision in favor of 
poor convicts it was intended, even in case of sentences for fines for criminal 
offenses against the laws of the United States, that the exécution against 
property for its collection should be subjected to the same exemptions as in 
civil cases.' 

"It foUows that the demurrer must be overruled. 

"No opinion Is expressed as to the legality of a levy of exécution on real 
estate in a criminal case, as it is unnecessary to détermine this question." 

The decree appealed from is affirmed. 
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THE CYGNBT. 
JETNA INS. CO. V. CONVERSE et al. ' 
(Circuit Court of Appeals, First Circuit. Pebrùary 4, 1903.) 

No. 456. 

1. Tua AND Tow— CoiiLisiON OF Tow •wiTH Bkidge— Négligent Navigation 

OF Tdg. 

A tug -wlth a barge In tow on Unes 100 feet long, passing down the 
Merrlmac river at nlght on an ebb tide, wlth the weatlier dark and 
ralny and a fresh wlnd blowlng, held m fault for a collision between 
j the barge and a bridge pler, where, although the passage was narrow 
and reflulred the exercise of care and précaution, she proceeded at full 
speed and kept a course not in Une with the passage until within 150 
feet of the bridge, when the master changed her course and entered the 
passage before the tow was straightened out on her course and without 
looking to ascertaln hfir position, the resuit being that the barge, though 
using her best efforts, was not able to avold the pier. 

2. Shipping— Loss or Cabgo— Exemption of VesSbl fbom Liabilitt by 

The provision of section 3 of the Harter Aet (Act Feb. 13, 1893, c. 105, 
27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]) that. If the owner of a ves- 
sel shall exercise due diligence to make the sald vessel in ail respects 
seaworthy, and properly manned and equipped and supplied, neither the 
vessel nor her owners shall be held responsible for damage or loss re- 
sultlng from faults or errors In navigation or In the management of said 
vessel, cannot be Invoked to relieve a vessel from liabiUty for loss of 
cargo resultlng from the gross fault or négligence of the master, suffl- 
cient to ralse a presumption of his incompetency, merely upon a show- 
Ing that the owners had no knowledge or reason to believe that he was 
Incompétent, that betng Insufflcient to establlsh the "due diligence" re- 
quired by the statute, the burden of proving whlch, under such state of 
facts, rests on the vessel. Quserei whether the statute applies in behalf 
of a tug whlch is towlng a barge transporting cargo where both tow and 
tug are In the same ownership. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Eugène P. Carver (Edward E. Blodgett, on the brief), for appellant. 
Arthur H. Russell, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. In this case, disaster came to the 
barge Zuhi and her cargo by reason of her being in collision with 
the upper point of one of the piers of the Rocks Bridge in the Mer- 
rimac river, while she was in tow of the steam tug Cygnet bound 
down the river for Newburyport, and by reason of such collision the 
barge was capsized and her cargo lost. The only question is one 
of fact, and is whether the disaster was caused by the fault of the 
tug or by that of the barge. 

The passage between the piers of the bridge is a narrow one, and 
the currents incident to the ebb and flow of the tide at that point, 

If 2. Statutory exemption of shipowners from liabllity for loss, see note to 
Nord-Deutscher Lloyd v. Insurance Oo. of North America, 49 C. C. A. 11. 
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taken in connection with the tortuous course of the channel and the 
narrow passage, create a situation which requires the exercise of 
care and précaution in making the voyage at this point, and we 
think the care and précaution of the tug were not what they should 
hâve been under the circumstances. According to the testimony 
of the master of the tug, who was called by her owners, the night 
was dark and rainy, and the wind quite fresh from the eastward; 
and, taking everything into account, we think the situation called 
for greater précaution and a higher degree of skill and diligence on 
the part of the tug than were exercised on the occasion in question. 
The barge was being towed by two hawsers attached to the towing 
bitts on the bow of the barge. Thèse hawsers were about loo feet 
in length. At the time of the accident the tug having the barge in 
tow was proceeding down the river on an ebb tide, and, after passing 
the red buoy above the bridge, the course of the tug was such as 
not to be in line with the opening between the piers of the bridge, 
and it was necessary, therefore, to make a turn or change in the 
course in order to make the passage. We think that reasonable 
care and prudence, under the circumstances, required the tug to 
change her course at such a time and at such a point as would enable 
her to straighten out the line before entering the opening between 
the piers. This was not done. The change in her course was not 
undertaken until the tug was within 150 feet of the bridge, and the 
conséquence was that she had not so far completed the turn, coming 
in on a swing from the West Newbury side of the river, as to 
straighten out the tow at the time the tug passed the point of the 
pier with which the barge was brought into collision. At the time 
of the disaster the tug was proceeding at full speed, and at the rate 
of 3>^ or 4 miles an hour through the water. Proceeding at this 
rate, with the pier on the inside of the circle, and entering the passage- 
way before the line was straightened, the inévitable resuit was to 
bring the barge doser to the point of the pier than the tug herself 
was at the time she passed that point, and as a conséquence the 
barge was brought into actual collision with the head of the pier 
around which the tug was making the turn. 

We do not think it necessary to deal with the question of the 
competency of the master of the barge, for the fact appears that 
those on the barge did ail they could to avert the collision by at 
once putting her wheel hard astarboard, thereby using ail the power 
within their control to avoid the disaster. The movements of the 
barge were practically controlled by the tug. The tug determined 
the manner of making fast to the barge, and the time and manner at 
which the passage should be attempted. It appears that the captain 
of the tug neither looked to see whether the tow was straightened 
out on its course, nor received any information from the lookout 
in that respect after passing the red buoy. We think it was not 
reasonable for the tug, with such a length of tow, to delay the change 
of course until she was within 150 feet of the bridge. If, under 
the circumstances of the current, tide, weather, and darkness, the 
tug could not hâve changed her course seasonably, it was her duty, 
as master of the situation — especially as she is presumed to hâve 
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determinedthe tirrie oisailing— to hâve lain by until.the conditions 
sçcured safety. As a resuit, we think the collision was due to the 
fault of the tug, and ^lot that of the barge. 

The District Court, in its decree, gave the owners of the tug the 
benefit of the limitation liability provided by sections 4283-4285, 
Rev. St. U. S. [U. S- Comp, St. .1901, pp. 2943, 2944]. There seems 
to be no question that this portion of the decree was justified. In 
fact, the pétition in behalf of the appellant admits this. Consequent- 
ly, wh^le there must be in the District Court a nëw decree adjudging 
the tug in fault, and giving the JÈtna Insurance Company the benefit 
of its pétition so far as consistent with the limitation of liability, that 
portion of the decree appealed from which concerns that limitation 
must be conserved in the new decree to be entered in accordance 
with our conclusions. Questions of interest, expenses attending the 
àpprajsâl, and the taxable costs iii the District Court, must be dis- 
posed of as directed in our opinion and judgment of September 16, 
1896, ;in The H. F. Dimock, -jy Eéd. 226, 23 C. C. A. 123. 

Tjhe decree of the Çistrict Court is reversed, and the case is re- 
rnçinded to that court, with directions to enter a decree in accord- 
ance with our opinion passed down this day, and the .Stna Insur- 
ance Company will recover its costs of appeal. 

On Rehearing. 
(October 23, 1903.) 

PUTNAM, Circuit Judge. The steam tug Cygnet was engaged 
in towing a barge laden with cargo from Haverhill down the Mer- 
rimac river, in the course of which service the barge came in colli- 
sion with the pier of a bridge, and, with her cargo, was lost. There- 
upon tlie registered owners of the tug filed a pétition, in the District 
Court for the District of Massachusetts, praying for limitation of 
liability, alike under .sections 4283-4285, Rev. St. U. S. [U. S. Comp. 
St. IQOI, pp. 2943, 3944], and under the so-called "Harter Act," 
nameîy, the act entitled "An act relative to navigation of vessels," 
etc., approved Feb. 13,' 1893, c. 10^, 'zy Stat, 445 [U. S. Comp. St. 
1901, p. 2946], relying on the third section, as follows: 

"Sec. 3. That If the own^r of any vessel transporting merchandise or prop- 
erty to or from any port In the United States of America shall exercise due 
diligence to make the sald vessel in ail respects seaworthy and properly 
manned, equipped and supplled, neither the vessel, her owner or owners, 
agent or charterers shall become or be held responslble for damage or loss 
resulting from faulti^ or errors in navigation, or in the management of said 
vessel, nor shstU the vessel, her owner or owners, charterers, agent or master, 
be held Uable for losses arislng from dangers of the sea or other navigable 
waters, aets of Gôd or publie enemies, or the inhérent defect, quality or vice 
of the thing carrled, or from Insufladency of package or selzure under légal 
process, or for loss resulting from any act or omission of the shlpper or owner 
of the goods, hls agent or représentative, or from saving or attempting to 
sàve llfe or property at sea, or from any déviation in rendering sucU service." 

In accordance with the settled practice under statutes limiting the 
liability of owners of vessels, the pétition denied any fault on the 
part of the tug, but claimed limitation in the event the court found 
contrary to the contention of the petitioners in that particular; so 



THE CTGNET. 745 

that there Was no inconsîstency in first denying that there was any 
liability whatever in any view of the facts or law, and afterwards, 
in case fatilt was found to exist, in claiming statutory relief. 

Tlie District Court found that the barge was in fault and that the 
tug was not, and thus relieved the owners of the latter. The owners 
of the cargo appealed, and this court, in an opinion passed down on 
Kebruary 4, 1903 (126 Fed. 742), rested the blâme on the tug, and 
held that she was liable, subject to the benefit of the limitation given 
by sections 4283-4285, Rev. St. U. S. [U. S. Comp. St. 1901, pp. 
2943, 2944]. The record owner of the tug thereupon applied for a 
rehearing, which we granted, limiting it, however, to the question 
of the appHcation of the Harter act. Except as stated herein, the 
facts suiïïciently appear in our opinion of February 4, 1903, subject 
to the qualification that, in accordance with allowable practice, the 
parties hâve amended the record by stipulating the facts necessary 
to establish that the owner of the barge was also the charterer of 
the tug, equipped and manned her and appointed her officers, and 
in ail particulars became her owner pro hac vice. Therefore the 
case now présents itself as though, for some purposes, the absolute 
ownership of both barge and tug was the same during the voyage 
in question; and the petitioners, that is, the record owners of the 
tug, maintain that she is within the protection of section 3 of the 
Harter act, to the same efïect as she would hâve been if the cargo 
had been laden aboard her instead of aboard the barge. 

Neither in the Suprême Court nor in this court has the question of 
law thus presented been adjudicated. It is true that many expres- 
sions of the statute limit it to the relations between a vessel and her 
cargo, and this court, as well as the Suprême Court, has held gen- 
erally that such is its scope. Yet, whether or not this limitation goes 
so far as to apply the statute exclusively to cargo actually laden 
aboard the spécifie vessel in fault, or whether it reaches a case like 
that at bar, where there is a common enterprise, the tug and tow 
belonging to the same owner, who is the carrier, and the cargo 
laden aboard the tow by the carrier, has not yet been authoritatively 
determined. We do not, however, find it necessary for the présent 
case to détermine this question, because the petitioners hâve not 
brought the tug in other particulars within the terms of the section 
of the Harter act on which they rely. 

In order to obtain the benelît of that section, the owner of a vessel 
should hâve exercised "due diligence to make her" "in ail respects 
seaworthy and properly manned." Of course, the words "properly 
manned" are used ex majore cautela, because, according to ail the 
rules, if not properly manned when a vessel sails, she would not be 
seaworthy for ordinary purposes and under ordinary circumstances. 
But this case we may rest on the words "due diligence" and "properly 
manned." On the ordinary construction of exemptions in the inter- 
est of common carriers, and especially of the owners of seagoing 
vessels, the statute properly imposes on them, if they désire to re- 
ceive the benefît of it, the burden of proving that they hâve exercised 
due diligence in the particulars referred to. But we do not even find 
it necessary to détermine where the statutory burden rests. The 
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iinmediate q^eftj^on hère, has rçgard tp the «jqnjpetency of the master 
of tiie tug, thrjçtfghiwhosepersona^Jâult, as we found in our previous 
opinion, the lossoccurred, Ail thaj: iappears , in the record in référ- 
ence to him lijsthat he was an engineer, had sailed on the Cygnet 
for two seasQHf as suçh, had been the captain of another small 
steamer, had acted as a pilot up and dowi^ the Merrimac river, had a 
license as a pilot on that river which permitted him tô act as master 
of a tug of the tomiagçi çf the Cygnet, ïind had been her master a 
short time;,before the barge was lost. ïhere isno évidence in the 
record that the owners of the tug, either the record owners or the 
owner pro hacvice, had made any particular inquiries as to his com- 
petency. The petitioners seem to think it is sufîicient to maintain 
their case tha^ the owner or pwners had no knowledge or reason to 
believe that the master was not compétent; but this form of state- 
ment is not sufïîcient, because it does not comply with the statute, 
which requireS; "due diligence." 

In our prior opinion, in determining that the loss occurred through 
the fault of the master pi the tug, we said as follows: 

"It appears that the captain o£ tbe tug neither looked to see whether the 
tow was straightened out on its course, not receiyed any information from 
the lookout in thatrespect àïter passing the ped buoy." 

This red buoy, wewiU note, Was àt the critical point in the navi- 
gation of the river. An »omissidn so gross as this raises so strong a 
presumption pf;iaet that the master was not compétent as practically 
to throw the burden 'Pn the petitioners to establish the proposition 
that they used due diligence with referehce to his sélection, whether 
the statute doçsior not impose such a burden. Yet the other facts 
which appear in the record, so far frPm. meeting this presumption, 
strengthen, it. ; 'We are therefore not satisfied that whoever con- 
troUed the t«g< used the dUe diligence which the statute required in 
the sélection pf this master, necessary to justify us in reheving her 
from the liability for this loss which the common law imposed as the 
resuit of grOss. négligence àt the: critical time. 

InasmuChas granting the pétition for a rehearing vacated the orig- 
inal judgment,; we enter a tiewone in the same terms as follows: 

The decree ofthe District Court is reversed, the case is remanded 
to that court, with directions to enter à decree in accordance with our 
opinions, the ^tna Insurance Company will recovei its costs of ap- 
peal, and thçfimandatç will issue, forthwith. 
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MiNNESOt'a MOLijSTB ï»tibW CO. et ai. v. DOWAGlAC MFG. CO. 
DOWAGIAG MFG. OO. V. MINNESOTA MOLINB PLOW 00. 
(Circuit Court of Apj^eals, ÏJighth dircùit. Novemter 30, 1903.) 

MANDAMtJ8-;:^CpPœ OK Rb^BDÏ— GaNTBOr.ï/ING JUDICIAL DISCRETION. 

The.writ pt m^ndamup, m^y be Inyoked to coinpel action by an Inlerior 

court, iDlit not to control or 'l'eview Its décision; and it. will not issue to 

require sùch dourt to punish a defetidaiit for contémpt in violating its 

Injunctiçwi, vfhen it has already considered the question judicially, and 

' determined that he was not guilty, .,, 
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2. Appealable Orders— iNTERLOcnTOBY Decrbb Entered on Mandate of 
Appbllatb Court. 

An interlocutory decree was entered enjoining défendants from in- 
fringing a patent, and directing an accounting for past infringement, 
from whlch an appeal was taken by défendants. On the mandate of the 
Circuit Court of Appeals, a second and modifled decree was entered, en- 
larglng the scope of the injunction, but stlll interlocutory. Eeld that, 
since such decree was merely in exécution of the mandate of the appellate 
court, It was not appealable. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

In Equity. On pétition of appellee for a writ of mandamus and 
motion to dismiss appeal, and on appellants' motion for spécial man- 
date. 

Ephraim Banning and Thomas A, Banning, for appellant and re- 
spondent. 

Fred L. Chappell, Wm. G. Howard, and Otis A. Earl, for appellee 
and petitioner. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

SANBORN, Circuit Judge (orally). In thèse cases the motion or 
pétition for a writ of mandamus to the United States Circuit Court to 
direct it to punish the défendants for contempt for failing to obey 
the injunction will first be considered. Without stopping to review 
the course of proceedings which led to the order of the court below 
refusing to punish the défendants for contempt, the fa et is that this 
court held that the question whether or not the défendants were 
guilty of contempt was a matter within the jurisdiction of the Circuit 
Court. Thereupon that court considered the question, and deter- 
mined that the défendants had not been guilty of contempt. The Cir- 
cuit Court did not décline to take jurisdiction of the question. It 
did not fail to consider and décide the issues of law and fact presented 
to it, and the question whether or not its décision was right is not 
presented for détermination on this application for a writ of manda- 
mus. The only question this application for the writ présents is 
whether or not the court below declined to take jurisdiction of a ques- 
tion which it was its duty to consider and détermine. In the case of 
United States ex rel. Harless v. Judges of the United States Court 
of Appeals of the Indian Territory, the judges of the court refused 
to admit a défendant to bail. He insisted that this décision was 
erroneous, and applied to this court for a writ of mandamus to compel 
the judges of the Court of Appeals of the Indian Territory to reverse 
its décision and allow him to give bail. Without quoting at large 
from the opinion in that case, the conclusion of this court was ex- 
pressed in thèse words: 

"The question whether the relater Is entitled to be admitted to bail while 
his appeal Is pending in the United States Court of Appeals In the Indian 
Territory is a judicial question which bas aiready been decided by the court 
after full argument, and the only purpose which the relator seeks to accom- 
plish by this writ is to obtain a review of that décision by this court, and its 
direction to the court below to reverse the judicial décision aiready rendered. 
The writ of mandamus may not be made to perforip the office of an appeal 
or of a writ of error to review the action of a court in the lawful exercise Of 
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Its Jurisdlctlon, nor can \t Issue to command a court or an offlcer to décide 
a Judlclal question In a pàrticnlar way; much less may it be invoked to direct 
sucli a court or oiiicer ta reverse a décision of a judicial question whicli bas 
already been rendered." 85 Fed. 177, 29 C. Ô. A. 80. 

' Itt' the^ case of Kimbërlin v. Commission to Five Civilized Tribes, 
104 Féd. 653, 44 C. Ç.,A. 109, a mandamus was sought to compel 
the cominission to thé fiye civilized tribes to admit an Indian to citi- 
zenship. This court said: 

"The writ of mandamus Issues to compel tlie performance of a plain duty 
imposcd by law. Wliefe that duty is the exercise of judgment or discrétion 
by an oflScer in the décision of a question of law or fact, or both, it may issue 
to compel a décision, but It may not command him in what partiçular way 
that décision shall be rendered. When a question bas been decided by the 
offlcer or person to whose judgment or discrétion the law has intrusted its 
détermination, the writ of mandamus may not issue to review or reverse 
that décision, or to compel another. It may issue to command judicial officers 
to hear and to décide a question within their jurlsdlction, but courts bave no 
power by writ of mandamus to direct sueh officers how they shall décide 
such a question, or in whose favor they shall render their judgment, because 
such action would resuit In the substitution of the judgment and opinion of 
the commanding court foEjthat of the judicial officers to whose judgment and 
discrétion the law intrùstéd the décision of the issue. For the same reason, 
it cannot be invoked to compel a court or a judicial ofiBcer to reverse a dé- 
cision already rendered, to correct an erroneous conclusion, or to render 
another décision, even though there may be no other metbod provided by the 
law for the review or correction of the error." 

Thèse authorities seem to be conclusive of the question presented 
by the pétition for a writ of mandamus. Many décisions of the Su- 
prême Court of the United States and of other courts illustrative ot 
the propositions which hâve been quoted are cited in the opinions 
from which the extracts h^ve been read. In the case at bar the court 
below considered the law and the facts, and determined judicially 
whether or not the défendants should be punished for contempt. It 
decided that the défendants were not guilty. The question whether 
or not this décision wàs right is revïewable by appeal. A décision 
to that efifect may be fouhd in the opinion of this court at the last 
term in Enoch Morgan's Sons Co. v. Gibson (C. C. A.) 122 Fed. 42b. 
An order refusing to ptmish for contempt was there reviewed upon 
its merits and sustained. The pétition for mandamus must therefore 
be dismissed, and it is so ordered. 

The next question to which attention will be directed is the motion 
to dismiss the appeal. An appeal was originally taken from a decree 
of the Circuit Court to the efïect that the défendants infringed, by 
the use of the McSherry old structure, and that, so far as that struc- 
ture was concerned, the complainant was entitled to an injunction 
against the défendants, their agents and employés, to an accounting, 
and to the production of the books of account and other papers of the 
défendants necessary to the taking of the account. In addition to 
thèse provisions, the decree appointed one Hitchcock for the pur- 
pose of taking'the account, but the copy of the decree which was pre- 
sented to the Circuit Court of Appeals did not contain the provision 
appointing Mr. Hitchcock. That copy, however, did provide that 
the défendants should account, and this provision clearly indicated 
îhat the decree presented for review was not a final decree. A final 
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decree is one which leaves nothing to be donc by the court below 
upon its affirmance, except to exécute the decree and enforce its pro- 
visions. The decree from which the appeal was originally taken to 
this court was not a iinal decree. The transcript presented to this 
court disclosed the fact that it was merely an interlocutory decree. 
That decree allowed an injunction, and for that reason the défendants 
had a right to review it by appeal, and this court had jurisdiction to 
consider and détermine upon that appeal what kind of a decree ought 
to be rendered. The complainant had no right to maintain a cross- 
appeal, because no injunction was granted against it, and the decree 
was not final. Nevertheless the décision of this court was not ren- 
dered without jurisdiction, and the case stands now under the man- 
date of this court to the Circuit Court, which has been embodied in 
a subséquent decree. The modification enjoined the défendants from 
the use of another structure in addition to that specified in the orig- 
inal decree, but there has been no accounting; and notwithstanding 
this modification the decree is still an interlocutory one, and is not 
reviewable on appeal of the complainant because it is in its favor. 
The défendants hâve taken the appeal, but they cannot sustain it be- 
cause the decree from which the appeal is taken is a mère exécution 
of the mandate of this court, and consequently not again reviewable. 
For this reason the appeal must be dismissed, and it is so ordered. 

The tliird motion is an application for leave to file a supplementary 
transcript. As the appeal has been dismissed, this motion has lest 
its function, and it must be denied. 

The last motion to be considered is a motion for a spécial mandate 
to the court below directing it to interpret the former mandate of 
this court to be a direction to that court to enter a final decree. For 
the reasons which hâve already been stated, this motion cannot be 
granted. The original decree was an interlocutory decree. That 
decree was modified pursuant to the mandate of this court so that it 
should restrain the défendants from using another structure, and 
shouln require them to account for rents, profits, and damages, and 
the modified decree is still an interlocutory decree. The court below 
has properly interpreted the mandate of this court, and has entered 
a decree for an injunction and an accounting. The motion to direct 
that court to transform its decree into a final one, and thus to deprive 
the complainant of its right to an accounting, cannot be sustained, 
and it is denied. 
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(Circuit Court of Appeals, Seventh Circuit. November 18, 1903.) 

No. 1,023. 

Railroads — Right of Wat— Use of Strebts— Injunction— Rights of 
Propbrty Ownbr— Estoppbl. 

Prior to the use of a street by a railroad, B., an abutting property 
owner, clalming to own the fee In the street, brought suit in the state 
court for an injunction to restrain the threatened trespass and to estab- 
lish hls tltle, in which he was finally successful, but before final decree 
the railroad seized the street and laid tracks thereon, after which a city 
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ordlnance was passed requlrlng the company to elevate its tracks In the 
strieet, which It threatened to do by the érection of stone walls, where- 
upoQ B. flled another complalnt to restrain such act, and demanding com- 
pensation for the use of the streetlf hls Injunction was denied. This 
snlt was removed to the fédéral courts, after which the ràilroad's lessor 
began suit to condemn B.'s rights in the street, which he removed to the 
fédéral courts, ffeirf.that the flllng of B.'s second complalnt to restrain 
the second trespass did npt constitute a walver of hls rights under the 
decree in the flrst suit, so as to preclude hlm f rom rnaintaining a pétition 
thereln to punish the ràilroad's offlcers for vlolatlng that decree. 
2. Same. 

Where an abutting landowner sued to restrain a rallroad f rom uslng 
a Street in front of hls property, and, after he had recovered thereln, the 
ràilroad's lessor, for Its beneflt, sued to condemn hls rights in the street, 
but the verdict in the condemnation proceedlng, wMcb allowed interest 
on the àmount awarded frbm the date of the filing of the pétition, was 
set aslde, and a new trial granted, the award of such interest did not 
estot) the landowner fitom enforclrig hls first decree restraining the rall- 
road from using the street. , 

Appeal from the Circnît Court of the United States for the North- 
ern Divisiofl of the Notthern District of Illinois. 

William Ritchie, for appçllant. 
Frank J,. Loesch, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. The controlKng facts in this case may be 
summarized thus : Prior to 1889, Chicago, by ordinance, authorized 
appellee and its lessor to build a railway track on Stewart avenue. 
Bond owned lot i on that street. Claiming that Stewart avenue 
had been laid out under a common law, and not a statutory dedica- 
tion, he insisted that he owned the fee to the center of the street, 
and that the ordinance was no justification for the company's enter- 
ing upon his fee without first paying him a just compensation, even 
if the appropriation under any circiimstances was authorized by law, 
which he denied. The company inteilded to act undér the ordinance 
as a sufficient àuthority,! but before it entered Bond brought suit in 
the State court for an injunction. After protracted litigation, Bond, 
on June 6, 1900, obtained in the state court a final decree. In the 
meantime the company, 'in 1892, in the face of the pending litiga- 
tion, seized possessioii. of that part of lot i which lay in Stewart 
avenue, and built a track and ran trains thereon. On June 18, 1900, 
Chicago ordained that the raîlway company elevate its tracks. On 
July 17, 1900, Bond filed a complaint in the state court alleging, in 
substance, that the company, claiming the track élévation ordinance 
as a sufficient authority, was threatening and intending to erect high 
stone walls and earth embankments on those parts of lots i and 8 
which lie in Stewart avenue, and of which he owned the fee, forcibly 
and without right, and to his great and irréparable damage ; that lot 
8 is covered by the same plat and dedication as. lot i ; that in the 
decree of June 6, 1900, hîs titlé iii fee to the ceriter of Stewart avenue 
in front of lot i had laeen established, and that thereby the f act of 
his title in fee to the Center of Stewart avenue in front of lot 8 had 
been adjudicated between the parties, and that the company was 
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estopped thereby from litigating again the nature of his title or in- 
tcrest in Stewart avenue ; that whether the court should find the track 
élévation ordinance to be in effect a vacation o£ Stewart avenue, or 
not a vacation, but a proper license for the use of the public easement, 
or void as being an illégal attempt to sanction obstructions in the 
Street, in any event the proposed walls and embankments would in- 
fringe upon his constitutional right of property, of which he could 
not be deprived unless he were first paid a just compensation in a 
condemnation proceeding, the right to maintain which he denied. 
Appellee, a Pennsylvania corporation, removed this suit into the féd- 
éral court, and filed an answer denying Bond's title. There has never 
been a hearing on this complaint and answer. On April 17, 1902, 
appellee's lessor, for appellee's benefit, began proceedings in the state 
court to condemn Bond's fee in those parts of lots i and 8 which lie 
in Stewart avenue. Bond, a citizen of Connecticut, removed the 
condemnation case into the fédéral court. One trial has been had, 
the award of the jury set aside on appellee's application, and the case 
is pending for retrial. On May 2, 1903, Bond filed a pétition in the 
suit in the state court asking thàt appellee and its ofïicers be held 
guilty of contempt in violating the final decree of injunction of June 
6, 1900. Thereupon appellee filed an application in the form of a 
cross-bill in Bond's injunction suit that had been removed into the 
fédéral court to enjoin Bond from enforcing the final decree of June 
6, 1900. In support of and in opposition to the application the state 
of things hereinabove narrated was disclosed. From' an interlocutory 
order sustaining the application this appeal is prosecuted. 

The application might as well hâve been filed in the condemna- 
tion case, but, wherever filed, the question is the rightfulness of the 
order. 

If there had been any circumstances to show that Bond had con- 
sented to or acquiesced in the company's original entry, and that 
under such an entry the company had constructed its road and had 
begun to perform its services to the public. Bond could not hâve 
maintained ejectment to dispossess it, or injunction to restrain its 
continued service. But such was not the case. Before the company 
entered. Bond stood at the threshold, not with arms, but with a suit 
to prevent the entry. The state court has forever settled that the 
company had no right to enter without Bond's consent, that its orig- 
inal entry was illégal, and that its continued possession is wrongful 
until it can show Bond's consent by his own act or by opération of law. 

Appellee contends, in effect, that Bond's bill in his second and 
pending suit for injunction must be construed as a consent to con- 
tinued possession. In his first suit, on his showing his title and a 
threat of a particular trespass, namely, the building and maintaining 
of a track on the surface, he vindicated the right given him by the 
Illinois Constitution to keep the company out until his just compensa- 
tion had first been determined and paid ; or if, as he contended, there 
was no légal right to maintain condemnation proceedings, to keep 
it out eternally. That first suit counted on a particular threatened 
trespass upon lot i. The second suit involves additional property, but 
with respect to lot i shows the company's entry in the face of the 
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first suit, the commission of the threatened trespass therein alleged, 
the thrèât to coinmit new and additional trespasses by erecting high 
walls and embankments, and prays that such new threatened acts be 
enjoined. The decree in his first suit would protect him âgainst the 
first trespass. He needed no new nor additional decree for that. 
Perhaps he needed none to protect him from the second and addi- 
tional threatened trespasses ; but because he did ask it we think the 
insistence somewhat remarkable that he thereby released or lost the 
protection that had been adjudged his, that an objection to new tres- 
passes îs a waiver of the original trespass by which the wrongdoer 
gained the possession under which he now purposes to commit more. 

So far as the track élévation ordinance is concerned, it gave the 
Company no greater rights against Bond than did the first ordinance 
under which the company claiméd the right to enter to build the sur- 
face trdck. 

If the court that has jurisdiction of the condemnation case needed 
présent control of the possession of the property in order to render 
efïective the final judgment that may be rendered therein, the case 
would be différent. But if it turns out that appellee's lessor has no 
right to maintain appropriation proceedings, the court will not need 
possession to efifectuate that judgment, and, if the company ultirhate- 
ly succeeds in maintaining its case, and the amount of Bond's just 
compensation is determined and paid, the decree of June 6, 1900, will 
thereby becôme dead, and the court will hâve ample power to put the 
company in possession if Bond should then resist. But when a land- 
owner stands at his boundary, and continuously forbids a railroad 
company to enter without first establishing its right to condemn and 
then determining and paying his just compensation, the court not 
only does not need possession pending the litigation of those ques- 
tions, but has no lawful power to take it. 

Appellee calls attention to the fact that on the trial heretofore had 
in the condemnation case the jitry added to the value of Bond's es- 
tate in the lànd interest on that amount from the date of the filing of 
the pétition to condemn, and urges that Bond is thereby estopped 
from enforcing his decree. The pétition to condemn was not filed 
until the company had been in possession lo years. Bond did not 
accept the ihterest as the value of possession. The verdict was set 
aside. Thè case is now standing as though it had never been tried. 
Maybe it riever will be. The company may dismiss it. If a final 
judgment eyer is entered and paid, it may not include interest. So 
far as we are advised, the Illinois Suprême Court has not determined 
that the Législature intended interest to stand for présent right of 
possession or compensation for previous légal or illégal possession, 
much less that the Législature by an interest provision could legalize 
the seizure of property over the owner's continuons insistence upon 
his çonstitutional right. 

The injunctional order îs reversed, with direction to dismiss the 
application for want of equity. 
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JONES T. CYPHERS et al. 
(Circuit Court of Appeals, Second Circuit. November 24, 1903.) 

No. 10. 

1. Patents— Devices Belonging in Samb Art— Ventilating Systems. 

Patents covering Systems of ventilation belong in the same art, al- 
though ttiey may apply tlie art to différent structures. 

3. 8amb— Soit for Inprinqbmbnt— Plbading Prior Patents. 

Prlor patents not pleaded cannot be availed of as anticipations, but 
they are admissible in évidence as showing tlie prior art, and are to be 
consldered in determlning whether. In view of sucb art, the patent In 
suit discloses Invention. 

8. Samk— Invention— Ventilation of Incubators. 

The Jones patent. No. 586,088, for Improvements In Incubators, claims 
1, 2, 3, 9, and 14, whlch relate to a System of ventilation for the egg 
chamber, in whlch the draft created by heating au outlet pipe Is used to 
produce a positive circulation of air in the chamber, are void for lack 
of patentable invention; being merely an application to incubators of 
devlces previously known in the art of ventilation, and applled in the 
ventilation of houses and rooms. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

This is an appeal from a decree of the Circuit Court, Western Dis- 
trict of New York, on pleadings and proofs, dismissing a bill brought 
for alleged infringement of United States letters patent No. 586,088, 
issued to Walter P. Jones July 6, 1897, for improvements in incuba- 
tors and brooders. 

For opinion below, see 115 Fed. 324. 

Claude G. Stephenson, for appellant. 
C. Schuyler Davis, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The patent contains 41 claims, of 
which Nos. I, 2, 3, 9, and 14 only are involved. Briefiy stated, the in- 
vention disclosed and covered by thèse claims, as described by com- 
plainant's expert, consists of an incubator or brooder in which there 
are incorporated or assembled a closed chamber having a fresh-air 
inlet, means for heating the chamber, which includes a heating device, 
and an exit or passage Connecting the chamber with the heating de- 
vice; the combination or organization of the éléments recited being 
such as to produce or cause a positive circulation of air within and 
through the incubator or brooding chamber, by reason of directing 
it to the heating device. The first claim may be quoted as fairly rep- 
resenting the subject-matter of the five claims sued upon : 

"(1) An Incubator or brooder comprlsing a closed chamber having a fresh- 
alr inlet, means for heating the chamber, Including a heating device, and an 
exit-plpe Connecting said chamber with the heating device, whereby, owing 

K 2. See Patents, vol. 38, Cent Dig. § 542. 
12ti F.— 4S 
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to the draft caused by such heatlng devlce, a positive circulation of air 
•wlthin the Incubator or brooder IS; .j^^duced* substantially in the manner 
descrlbed." 

Two patents were pût in évidence by the défendants, about which 
much testimony has been taken, and upon the bearing of thèse pat- 
ents upon the vaHdity of the patent in suit this controversy dépends. 
One of thèse is No. 101,168, March 22, 1870, to G. F. Shuize, for a 
"system ot heating and ventilating." The other is No. 504,544, Sep- 
tember 5th, to William Vanderheyden, for a sanitary house. The dis- 
cussion is very much simplified by the concessions which, with com- 
mendable frankness, hâve been made by complainant's expert and 
counsel. The expert concèdes that the heating and ventilating ap- 
pliances disclosed in thèse two patents are substantially, in principle 
and mode of opération, hke the corresponding éléments of the daims 
of the Jones patent ; that they disclose those features of distinction 
which the board of examiners found novel in the applicant's device as 
compared with the patents cited by the examiners. Thèse two pat- 
ents were not cited in the proçeedings in the patent office. The con- 
cession is broadly stated by the complainant's expert in thèse words : 
"If the Vanderheyden patent is an incubator, no substantial novelty 
of the claims under considération can be maintained." And in his 
oral argument, counsel made the admission that if Vanderheyden and 
Shuize were in an analogous art, and properly cited against the Jones 
patent, the validity of the claims in suit could not be maintained. 
Both expert and counsel, however, insist that it cannot be so cited, 
because "houses and incubators cannot correctly and beyond contro- 
versy be said to belong to analogous arts." The statement just quot- 
ed, however, does not meet the point. Whether houses and incuba- 
tors are or are not in the same class is unimportant. The patent in 
suit deals with the problem dî ventilating an incubator; the two 
eariier patents, with the problem of ventilating a house or a room; 
and we are cléarly of the opitlion that the devising of Systems of ven- 
tilation belongs to a single art, whether such Systems are to be appHed 
to a hospital, a sewer, a ship's hold, a cold-storage box, an incubator, 
or any other stfucture whère circulation of air is sought to be se- 
cured. The board of examiners thus expresses it : 

"In considering the problenj of removlng vitiated air from, and supplying 
fresh air to, an incubator, It Is dlfflciilt to coneelve hoW àny observlng In- 
dividual could fail to apply the means for affecting ventilation in use about 
bim in his house and in the rooms in which he lives." 

Under the décision of.this court in Briggs v. Duell, 93 Fed. 972, 
36 C. C. A. 38, the Vanderheyden and Shuize patents are proper cita- 
tions against the, ventilating claims of the patent in suit. 

Thèse two patents were not set up in the answer, and cannot, there- 
fore, be availed of as an anticipation to invalidate the claim upon the 
ground of Waiht -qf iiovelty. ; Grier v. Wilt, 120 U. S- 429, 7 Sup-, Ct. 
718, 30 L, JP^. '7^2. But tliéy até; admissible in .évidence as showing 
the State of the prior art ; and when the court, advised as to the prior 
art, reaches the conclusion that the improvement on such prior art 
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described in the patent sued on did not embody or require invention, 
and was not patentable, it is the duty of the court to dismiss the 
cause on that ground. "The question whether the invention which is 
the subject-matter in controversy is patentable, or not, is always open 
to the considération of the court, whether the point is raised by an- 
swer or not." Slav^rson v. Grand St. R. R., 107 U. S. 652, 2 Sup. Ct. 
663, 27 L. Ed. 576; Mahn v. Harwood, 112 U. S. 358, 6 Sup. Ct. 
451, 28 L. Ed. 665 ; Hendy v. Miners' Ironworks, 127 U. S. 375, 8 
Sup. Ct. 1275, 32 L. Ed. 207. 

In view of the concessions of the complainant — concessions which 
the Vanderheyden and Shulze patents constrained him to make — 
there is clearly no patentable invention in applying their ventilating 
devices to an incubator and brooder. 

The decree of the Circuit Court is affirmed. 



GENERAL ELECTRIO CO. v. INTERNATIONAL SPECIALTY CO, 

(Circuit Court of Appeals, Sixth Circuit November 3, 1903.) 

No. 1,186. 

L Patents— Construction ot' Claims— Référence to Spécification. 

The words, "to operate substantially as described," at the end of a 
clalm, do not import into the ciaim éléments described in the spécifica- 
tion; but not mentioned in the clalm, for the purpose of either extending 
or limiting it. 

8, Samb — Inpringemknt — Electric Railwat Trolleys. 

The Anderson patent, No. 412,155, for Improvements in electric railway 
trolleys, claim 8, which covers the combination with a trolley frame and 
wheel of metallic conducting brushes between the hubs of the wheel and 
the frame, "to operate substantially as described," is not limited to a 
structure in which the bearings of the wheel are insulated so that the 
entire current is carrled through the brushes, although such a construc- 
tion is described in the spécification, the brushes being operative wlthout 
Buch insulation. The claim construed, and lield valid and infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Frédéric H. Betts and James R. Shefïield, for appellant 

James Whittemore, for appellee. 

Before L,URTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. The question involved in this case 
is the construction and application of the eighth claim of the Ander- 
son patent, No. 412,155, for improvements in electric railway trol- 
leys, the validity of which was sustained by this court in the Star 
Brass Works v. General Electric Co., m Fed. 398, 49 C. C. A. 409. 
This claim reads as foUows : 

"(8) The combination, with a trolley frame and trolley wheel, of metallic 
conducting brushes, G2, between the hubs of the trolley wheel and the said 
frame, to operate substantially as described." 
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In a suit for infringement brought by the appellant (complainant 
below) against the appeUee, tbè court below denied the injunction 
and dismissed the bill, holding, first, as matter of fact, that in the 
defendant's structure the metallic conducting brushes do not bear 
upon the hubs of the trolley wheel, but are "placed between the 
trolley frame and the end of the journal or bearing of the trolley 
wheel"; and, second, as matter of law, that the invention described 
in the eighth claim is limited to a combination in which the trolley 
wheel is provided with a nonmetallic insulated bearing, by reading 
into this claim a part of the speciiication of the patent. 

I. It is difiScult to understand how the court below reached the con- 
clusion that the conducting brushes of the défendant bear upon the 
ends of the axle or journal and not upon the hubs. We hâve inspect- 
ed the defendant's structure as submitted in the exhibit accompanying 
the record, and it clearly appears that the brushes bear upon the hub, 
and not upon the ends of the journal or axle. This is also apparent 
from an examination of the foUowing illustrations, one showing a 
perspective view of the trolley harp and conducting bruShes, which 
we held to be an infringement in the Star Brass Works Case, and 
the other showing a similar view of those of the défendant in the 
présent case. 
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The structural îdentity of the conducting brushes of the défendant 
with those patented by Andersen is borne out by the testimony o£ 
the defendant's expert, who said : 

"Except for the posslbility of sparks produced by the end movement of the 
trolley in relation to its frame, no Connecting brushes are ne^ded in the de- 
fendant's device, and in being employed they perform the function solely of 
the ordlnary spring contact or spring washer, to provide a means which will 
give a constant metallic bearing upon the wheel, so that its end movements 
in its travel will not cause arcs to spring between the wheel and frame." 

To perform the function thus claimed by the défendant, thèse so- 
called "contact springs" bear, and must bear, against the hub of the 
wheel. They must also serve as conductors of the electric current 
from the hub to the frame in order to prevent arcs from springing 
between the wheel and frame when the wheel wobbles or moves side- 
wise upon its axle. 

2. The improvement in trolleys described by Anderson in the 
spécification of his patent included a trolley wheel with a détachable 
rim, an insulated bearing for the wheel, a sheet métal harp or frame 
to hold the wheel, and conducting brushes between the hubs of 
the wheel and the frame, placed inside the frame in a protected posi- 
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tion. The first seven daims cover the trolley wheel with détachable 
rim, the insulated bearing', and the métal harp or frame. The eighth 
claim is limited to the metallic conducting brushes between the hubs 
of the whëèï and the frame. Contact springs or brushes had bcen 
used in the electric art before Anderson took out his patent. We 
held in the Star Brass Works Case that the merit of Anderson's 
invention consisted in taking this familiar contact spring or brush 
and placing it in a protected position where it was secure from in- 
jury through the opération of the trolley, and, by bearing upon the 
ends of the hub instead of the periphery of the hub or wheel, mate- 
rially reduced the friction in opération. We did not in that case 
hold, nor did we deem it necessary to hold, that the use of the insu- 
lated bearing for the trolley wheel was a necessary part of the inven- 
tion covered by the çighth ckim ; but, on the contrary, held that the 
device of the défendant iijfringed the eighth daim, although, in point 
of fact, the journal used' in that device was not insulated. The de- 
fendant's device in the firesent case is essentially the same as that 
which we had held to be an infringeraerit in the Star Brass Works 
Case. The conducting bnishes are metallic, they bear upon the ends 
of the hub, and not the periphery of the hub or wheel, connect it 
with the trolley harp or ffâme, and are placed in a protected posi- 
tion within the harp or frame. But the point has been made and sus- 
tained by the court below that, since the défendant does not use an 
insulated spindle or bearing, and since the electric current may pass 
wholly or partly from the wheel through the bearing to the frame, 
there is no infringement. The device of Anderson, said the court 
below, was one in which the spindle or bearing was insulated, and 
the conducting brushes carried the entire electric current from the 
trolley wheel to the frame. The court reached this conclusion by a 
construction of the words "to operate substantially as described" 
used in the eighth claim. Thèse words, the court thought, imported 
or read into the eighth claim the portion of the spécification describ- 
ing the insulated bearing. Without this insulated bearing "his [An- 
derson's] construction cannot operate substantially as described." 

We are not able to follow the court in its construction of the eighth 
claim. As well might it be held that there could be no infringement 
of this claim unless a trolley wheel with a détachable rim was used. 
The use of the words "to operate substantially as described" did not 
serve to read into this claim every élément of the entire structure 
set forth in the spécification précis ely as described, and thus limit the 
patentée to the exact mechanism described therein. In Hobbs v. 
Beach, i8o U. S. 383, 400, 21 gup. Ct. 409, 45 L. Ed. 586, Mr. Jus- 
tice Brown, speaking for the court, says that the construction of the 
words "substantially as described or set forth," used in the claim, 
"which would limlt, thèse words to the exact mechanism described in 
the patent, would be so obviously unjust that no court could be ex- 
pected to adopt it." In the case of Penfield v. Potts & Co. (decided 
by this court this term) 126 Fed. 475, the attempt was made to help 
out a claim by reading into it certain features of the machine de- 
scribed in the spécification, but not included in the claim by apt 
words. We held this could not be donc, referring to the cases and 
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quoting, among other language, that of Mr. Justice Brown in Mc- 
Carty v. Lehigh Valley R. R. Co., i6o U. S. no, ii6, i6 Sup. Ct. 
240, 40 L. Ed. 358, where he said : 

"While this may be done witli a view of showing the connection in whlcli 
;i device is used, and proving that it is an operative device, we linow of no 
principle of la-w whleh would authorize us to read into a claim an élément 
which is not présent, for tlie purpose of maklng ont a case of novelty or in- 
fringement." 

In other words, référence may be made to the spécification to ex- 
plain but not to extend or limit the claim. The words "to operate 
substantially as described" mean "substantially as described in regard 
to the combination which is the subject of the claim." Lake Shore 
Ry. Co. V. Car Brake Shoe Co., no U. S. 229, 235, 4 Sup. Ct. 33, 
28 L. Ed. 129. If the conducting brushes between the hubs of the 
wheel and the harp or frame operate substantially as described, that 
is ail that is necessary. 

The use of the words "to operate substantially as described" no 
more require the wheel to turn upon an insulated bearing than to 
run upon a détachable rim. As practically used, the Anderson trolley 
wheel does neither, and yet the conducting brushes used in connec- 
tion with it do operate substantially as described in the patent. They 
carry the electric current from the trolley wheel to the frame, and 
they do this whether the bearing is or is not insulated. They may 
carry more current when the bearing is insulated than when it is not. 
But whether the bearing is purposely insulated or not, the testimony 
shows, and we commented upon this fact in the Star Brass Works 
Case, that the use of the lubricant upon the journal retards the free 
transmission of the current from the wheel to the journal and the 
frame, and thus partially insulates the bearing. The object of the use 
of conducting brushes, as stated in the patent, is "so that the electric 
current may readily pass from the conductor, W, through the trolley 
wheel, thencc along the brushes, G2, to the trolley frame, and thence 
in the usual manner to the motor on the car." So that, whether the 
spindle or bearing be wholly insulated, as described in the patent, 
or partially insulated by the lubricants used, in either evént the con- 
ducting brushes, located as described, serve the purpose of passing 
the electric current readily from the wheel to the frame, and thus 
"operate substantially as described." They perform this function in 
the defendant's device; indeed, the object for which the défendant 
says he uses the conducting brushes, namely, to prevent arcs caused 
by a wobbling wheel, could not be attained except by the use of 
metallic contact springs afïording electric connection between the hub 
and the frame. 

Nothing has been presentéd to us upon this hearing which would 
justify a reversai of our holding, in the Star Brass Works Case, that 
the eighth claim îs valid, and, since we are satisfied that there is no 
essential différence between the defendant's structure and that be- 
fore us in the Star Brass Works Case, we must sustain the charge of 
infringement. 

The judgment of the Circuit Court is therefore reversed, and the 
case remanded for further proceedings not inconsistent with this 
opinion. 
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SAMPLB V. AMERICAN SODA FOTJNTAIN CO. et aL 

(Circuit Court, E. D. Pennsylvania. December 26, 1903.) 

No.l. 

t Patents— iNirRiKGEMENT— Soda Fountain Appabatus. 

The Sample patent, No. 498,962, for a draft tube for soda-water foun- 
tains, was not anticipated, and shows patentable InTeiition, but 5s en- 
titleâ only to a narrow construction; whlch restriets It to the partlcular 
mechanlsm shown and descrlbed, CÎàims 1 and 5 also held infringed. 

In Equity. Suit for infringement of, letters patent No. 498,962, for 
improvements in draft tubes for soda fountains, granted to George W. 
Sample June 6, 1893. On final hearing. 

William G. Henderson, for complainant. 
Joshua Pusey, for respondent. 

J. B. McPHERSON, District Judge. The complainant îs the in- 
rentor of an improvement in draft tubes for soda-water fountains, 
and is the owner of letters patent therefor, No. 498,962, granted June 
6, 1893. The following extract from the spécification describes the 
nature of the invention, and explains the purposes it is intended to 
serve : 

"My Invention relates to draft tubes for soda-water dlspensing apparatus, 
and has for its objeet to provIde;an improved draft tube wherein the valve 
which contrôla the discharge of the soda-water into the glass or tumbler is 
provided wlth one passage or channel for the discharge of the water In a 
forcible stream or jet for the purpose of mixing the sirup and the water, 
and with a plurality of passages or channels for the passage of separate 
streams or Jets of the water to be nllxed wlth the slrup and served to the 
user, the said plurality of passages or channels other than thé channel for the 
jet to mt£ the water and slrup bett^ conneeted wlth a common inlet port 
therefor, and the passage or channel for the mixing stream or Jet being con- 
neeted wlth another port, so that, while there wlll be at least three passages 
or channels withln the body of the valve for the passage of the water, there 
wlll be only two Inlet ports for the séries of channels or passages, whereby 
IB obtalned ,a better distribution of the soda-water, with a construction re- 
quiring less labor in Its opération, and in which loose or leaking Joints are not 
80 llable to occur. 

"It further consists in providîng the two channels or passages through 
which passes the water to mis wlth the slrup wlth a séries of perforations 
extendlng outwardly in an upward direction, so that the water wlll be pro- 
Jected upwardly in a séries of small Jets, and be then directed by a conlcal 
nozzle to the glass In a copions but in a quiet or gentle flow, so that the glass 
can be fllled In less time than otherwise, and the overflow of the glass 
guarded agalnst. 

"It further consists in means for readlly adjusting the valve agalnst its 
seat so as to easily and qulckly take np any wear as it occurs, and thus insure 
a close Joint between the valve and Its seat 

"It further consists generally In féatures of construction and arrangement 
berelnafter particularly descrlbed/' 

The claims said to be infringed are Nos. i and 5, which are as fol- 
lows: 

"(1) In a soda-water draft tube havlng a port for the Inlet of the water, a 
valve formed with separate ports adapted to be alternately brought Into com- 
munication wlth said Inlet port and formed with a paâsage or channel leadin^^ 
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from one of said. ports for delivering the water In a foreible strcam or jet, 
and with a plurality of passages or channels leading from said other port 
adapted to divide the water recelved through said port and deliver It in in- 
dépendant streams or jets, substantially as and for the purposes described." 
"(5) In a soda-water draft tube, the combination with a valve seat portion 
formed with an inlet for the water and with a chambered portion to reçoive 
the valve, of a valve fltted in said chambered portion, and formed with sepa- 
rate ports, adapted to be altemately brought Into communication with said 
inlet port, and having a passage or channel leading from one of said ports, 
and a plurality of passages or channels leading from the other port, and 
adapted to divide the water recelved from said port Into separate flows, 
means for adjustlng and for holding said valve agalnst its seat, and means 
for operating said valve, substantially as and for the purposes described." 

It is clear from the évidence which has been offered concerning 
the prior art that "the essentially novel feature of the patent in suit" — 
to use the language of the complainant's expert — is "a valve élément 
having two ports, one of which leads into a single passage or channel, 
and the other of which communicates with a plurality of passages or 
channels branching out from a single port, and either of which valve 
ports may be brought into communication with an inlet at the pleas- 
ure of the attendant, by turning a single part." Indeed, it seems to 
me that one might safely déclare the distinguishing feature of the in- 
vention to be the plurality of passageways by which the coarse stream 
is formed; and, this being so, the patent can only be saved, in my 
opinion, by restricting it narrowly to the particular device shown and 
described by the spécification and drawings. If a broad construction 
is given to the claims in suit, they are probably anticipated by the two 
patents issued to W. P. Clark — No. 138,615, granted May 6, 1873, and 
No. 358,650, granted March i, 1887. Both thèse patents show de- 
vices for reducing the pressure of the gas upon the soft, or coarse, 
stream, that differ from the complainant's device only as an orifice 
differs from an inclosed passageway or pipe. While the first Clark 
patent shows only one orifice (from which the stream is directed into 
an outer nozzle, where the pressure is still further reduced) , the sec- 
ond Clark patent shows a plurality of orifices, and is therefore more 
like the patent in suit. I am not insensible to the strength of the de- 
fendants' argument that the complainant's pipes or passageways are 
mère extensions or prolongations of the orifices of the prior art, and 
are therefore either anticipated by the Clark patents, or do not disclose 
patentable inventionj but I am bound to save the patent if this be rea- 
sonably possible, and I think such a resuit may fairly be reached by a 
narrow construction, which restricts the complainant to his particular 
device, but leaves him with a visible distinction from the prior art, 
and a distinction that I cannot say is devoid of patentable invention. 
My principal reasons for holding the invention to be patentable are the 
presumption of novelty arising from the grant, and the fact that the 
défendants think so well of the device that they use it themselves, al- 
though they control the Clark patents, and can therefore employ the 
orifices freely, if thèse produce as good results. It is clear to my mind 
that both of the défendants' tubes are infringements, for each tube 
has the complainant's characteristic passageways, while the other élé- 
ments of the claims in suit are also readily found in each. The only 
différence is that, while in the complainant's device the passageways 
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are formed in the movable member of the valve, the défendants form 
thèse passageways in the stationary member of the valve. But this, 
I think, is a mère transposition, that may be disregarded, for the 
transposed passageways perforiri practicalljr the same functions, and 
produce substantially the sanié results, in either member of the valve. 
The usual decree may be entered in favor of the complainant. 



HEWES T. DKAPKR (X). 
<CIrcTilt Court, D. Màssacbùsetts. December 4, 1903.) 

No. 1,482. 

1. Patents— Inpeingement— BHt[TTi*E8 roR LooMB. 

The Kason patent. No. 528,560, for a self-threadlng shtittle for looms, 
relates only to shuttles of the dosed-eye class. As so coBStrued and lim- 
tted, AeM not Infiinged. 

In Equîty. Suit for iqfringement of letters patent No. 528,550, 
for a selfrthreading shuttle for looms, granted to Joseph H. Nason 
November 6, 1894. On final hearing. 

Edward S. Beach, for complainant. 

Richardson, Herrick & Neave and J. L. Stackpole, for défendant. 

ALDRICH, District Judge. The patent in suit relates to a shuttle 
used in weaving cloth. There are many kinds of shuttles, and many 
devices hâve been patentéd. Generally speaking, shuttles used in 
weaving are divided into two classes ; that is to say, open-eye 
shuttles are in one class, and closed-eyë shuttles are in the other. 
The complainant's patent, which he claims is infringed, was dated No- 
vember 6, 1894, and is known as the third Nason patent relating to 
shuttles. In the spécification and claims, Nason describes his inven- 
tion as an improvement on the shuttles described in his prior pat- 
ents, and as consisting in a peculiar slanting groove, slanting out- 
wardly and upwàrdly from the central longitudinal Une, with its front 
end at the longitudinal Une, and its rear end to one side thereof, 
through whiçh the thread is guided to the feeding pin, and in the 
combination of a guide pin and a thread passage with the groove 
slanted inwàrd from top to bottom. The patentée does not, in words, 
refer to the closed-eye feature of his earUer patents, but does make 
express référence to them in describing his improvement and the new 
combination; and we must therefore necessarily hâve référence to 
the earlier patents in order to see whàt kind of a shuttle was in- 
tendp.d hv the patent in question. 

Nason, in his first patent, of May, 1891, both in his spécification 
and claim, makes the cylindrical eye a prominent feature of his shuttle 
device ; and in his second patent, of April, 1893, the same idea is found 
in the spécifications and drawings. The claims of the patent in suit, 
as originally presentpd in the Patent Office, were broad enough to 
cover shuttles of the open-eye type ; but the claims, as originally 
filed, were rejected as too broad, and the patentée thereupon substi- 
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tuted the présent claims, supporting them with the argument tliat his 
invention was an improvement on that class of shuttles shown in his 
prior patents, in which a bigiit of thread is carried by a feeding pin 
through an eye with unbroken walls. So it would seem clear enough 
that the plaintiff's shuttle is in the class of closed-eye shuttles. 

Under the circumstances, I think the complainant's patent in suit 
is limited to, and consists in, a peculiar slanting groove by which 
the thread is guided to the feeding pin, combined with the guide pin 
and thread passage with a groove slanted inward from top to bot- 
totn, whereby the thread is carried by a feeding pin through an eye 
with an unbroken wall. 

The complainant's patent was not alone for a doubly-slanted groove. 
A claim based upon that single feature, quite likely, would not de- 
scribe a patentable invention, because so slanting a groove as to 
make a track through which a thread or rope or chain shall be guided 
to a certain point is old. Indeed, the defendant's predecessors, 
George Draper & Sons, for a substantial part of 1891, used a shuttle 
in 12 of their looms at the Seaconnet Mills, which is illustrated by the 
shuttle referred to in the record as shuttle No. 33, which, while of 
the open-eye type, possessed the feature of a doubly-slanted groove. 
While this shuttle was subsequently supplanted by improved shuttles 
of the automatic type, it was fairly successful in practical opération. 

The complainant in this case secured a patent by combining the 
feature of a doubly-slanted groove with several other éléments in an 
ingénions way, to the end that the thread should be guided to and 
passed through the closed eye in the side of the shuttle. 

The défendant suggests and urges several défenses, but apparently 
its chief reliance is upon the défense of noninfringement ; and I think 
this défense is sustained. Holding this view, it is not necessary to 
consider the other défenses. I think the defendant's shuttle is of an 
entirely différent type, and substantially différent from the complain- 
ant's device in its practical opération of automatic threading. Used 
for the purpose for which it is used, it could not, in praçtice, employ 
the substantial combination involved in the complainant's patent. 
The défendant could not, in its automatic threading process, use a 
shuttle with an unbroken wall or cylindrical eye, and its shuttle does 
not form a bight of thread about a feeding pin. Its shuttle does, 
I think, employ what is équivalent to a doubly-slanted groove, but 
that feature alone is not the équivalent of the substantial combina- 
tion involved in the complainant's patent. Moreover, the earlier 
Keeley patent of 1893 had a groove which inclined upwardly and out- 
wardly away from the longitudinal center line of the shuttle, and the 
drawings suggest a groove somewhat diagonal to a center line drawn 
lengthwise of the shuttle. 

Holding thèse views, the bill must be dismissed. Bill dismissed, 
with cnsts. 



761 326 rBDBBAii BEPOBTEB. 

WE8TINGB0TJSB AIB BRAKD CO. v. CHRISTENSEN BNGINHBRINQ CO. 
(Circuit Court, S. D. New York. January 2, 1904.) 

L JuKisDicTioN OF Person— Manneb op Raising Objection— Appbabancb. 

The question of the Jurlsdlction of the court over the person of the de- 
fendant cannot be ralsed by demurrer, but sbculd be ralsed by a spécial 
appearance for that purpose, and a plea or answer settlng up the facts. 
By appearlng and flUng a demurrer thé défendant walves the objection. 

& Patents— Suit pob Infringbmknt— Scpplemkntal Bill. 

The fact that, pendlng a suit for the Inf rlngement of a patent, the de- 
fendant modifies the alleged infringlng structure, aflfords no ground for 
a supplemental blU alleglng infringement by the new structure. If the 
original structure Infringed, full relief may be obtalned as to the new 
structure under the original blU, whlle if It dld not a new case, based on 
Infringement subséquent to the commencement of the suit, cannot be 
iaade by a supplemental bill. 

In Equity. Suit for infringement of patent. On demurrer to sup- 
plemental bill. 

Frédéric H. Betts, for plaintiff. 
Wmi. A. Jenner, for défendant. 

WALLACE, Circuit Judge. The défendant cannot by a demurrer 
question the jurisdiction of the court over the person of the défendant. 
The proper mode of raising that objection is by a spécial appearance 
for that purpose, and a plea or answer, so that the facts showing 
whether or not the défendant has been properly served with process 
can be made fully to appear. By appearing generally and interposing 
a demurrer the défendant waives the objection. 

The supplemental bill is, however, objectionable upon other grounds 
assigned by the demurrer. It is an attempt to put in issue facts oc- 
curring subsequently to the fiUng of the original bill, which can be 
proved without the aid of the supplemental bill, and which when 
proved will not entitle the complainant to any relief which he cannot 
obtain under the original bill. According to the averments of the 
supplemental bill, the original bill charges the défendant with in- 
fringement of the complàinânt's patent by making, selling, and using 
certain air-brake mechanism containing the inventions of the patent. 
The supplemental bill allèges that since the original bill was filed, 
and while proofs were being taken in the suit, the défendant modified 
or changed its mechanism in such a manner that it "clearly" contains 
the invention of the patent. If the défendant had not infringed when 
the original bill was filed, complainant is not entitled by a supple- 
mental bill to estabhsh a right to relief by proof of subséquent acts. 
On the other hand, if the défendant had infringed, the new acts of in- 
fringement can be proved upon the accounting and full relief obtained 
under the averments of the original bill, and a supplemental bill is 
neither necessary nor proper. "Not every relevant event happening 
posterior to a bill renders a supplemental bill admissible, and there- 

1Î 1. See Appearance, vol. 8, Cent. Dlg. |§ 45, 80, 92. 

1 2. Pleadlng in patent Infringement suite, see note to Caldwell v, Powell, 
19 Q C. A. 595. 
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fore when only a fact has occurred which may be proved on taking 
the account prayed for by the original bill a supplemental bill is im- 
proper and demurrable/' 3 Daniels, Ch. Pr. 1663. But if the orig- 
inal bill entitles the complainant to one kind of relief, and facts sub- 
sequently occnr which entitle him tô other or more extensive relief, 
he may hâve such relief by setting ont new matter by a supplemental 
bill. Candler v. Pettit, i Paige, 169, 19 Am. Dec. 399. 

Courts refuse in contempt proceedings to punish a défendant for 
violating an injunction when it is doubtful if the injunction extends 
to the act complained of; and for this reason, in patent causes, when 
the alleged contempt consists in the use or sale of an invention which 
has not been adjudged an infringement either at the application for 
a preliminary injunction or by the final decree, and is not so mani- 
festly one that the defendant's intentional violation is clear, the courts 
hâve declined to décide the question of a new infringement upon pro- 
ceedings for contempt. In some of the reported cases the courts 
hâve suggested that the complainant should resort to a supplemental 
bill, and thèse suggestions hâve led to a practice in patent causes 
which is not sanctioned by the rules of equity practice. When the 
new infringements can be proved, and complète relief obtained under 
the original bill, the suit has not become imperfect, or, in the lan- 
guage of equity rule 57, has not become "defective," and it is only 
in that event that a supplemental bill is permitted. When a new 
infringement occurs two courses are open to the complainant — if the 
cause has not gone to final decree, he can apply to hâve the injunction 
extended so as to include the new device ; and if the cause has gone 
to final decree, he can file a new bill. Gold & Stock Tel. Co. v. Pearce 
(C. C.) 19 Fed. 419; Higby v. Columbia Rubber Co. (C. C.) 18 Fed. 
601 ; Westinghouse v. Christensen Co. (C. C.) 121 Fed. 558. 

The demurrer is sustained. 



BEUNSWICK-BALKE-COLLENDER CO. v. KLUMPP et aU 

(Circuit Court, S. D. New York. October 28, 1903.) 

1. Patents— Invention— BowwKG Apparatus. 

The Reisky patent, No. 599,447, daim 1, for an improvement In bowl- 
ing apparatus, which consists of a speclally constructed runway for the 
retum of the balls, since the fillng of a disclaimer of the feature of us- 
Ing a double Incline, Is vold on Its face, for lack of patentable invention. 

In Equity. Suit for infringement of letters patent No. 599,447, for 
an improvement in bowling apparatus, granted to Emil Reisky Feb- 
ruary 22, 1898. On demurrer to bill. 

S. L. Moody, for the demurrer. 
Jos. C. Clayton, opposed. 

WALLACE, Circuit Judge. Under the stipulation of the parties, 
the first claim of the patent in suit is the only one in controversy, and 
the question to be decided is whether that claim is void upon the face 
of the patent, îor want of novelty. 
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The patentable novelty of that daim was considered by the Circuit 
Court of Appeals in a case brought by this complainant against Thum 
(m Fed. 1904,, 50 C. C. A. 61), and its validity was adjudged upon 
the considération that the patentée was the first to use the double 
incline, which is the essential feature of the claim ; and the court was 
of the opinion that although the improvement seemed a simple and 
obvious one, as disclosed on the face of the patent, nevertheless the 
extrinsic évidence to the contrary, showing numerous unsuccessfui 
attempts to aceomplish the desired resuit by other means, was tob 
persuasive to be disregarded. Since that décision was made, the 
complainant has discovered that the patentée was not the first in- 
venter of a bowling alley in which the double incline was employed, 
and has filed a disclaimer, so as to confine the claim to a "construc- 
tion which secures greatly increased speed in the return of the bail, 
from the pit end to the player's end of the return way, and at the 
same time prevents injurious concussion of the rapidly homed balls." 
I think this disclaimer eUminates from the claim its only patentable 
feature, and that invention cannot réside in introducing a différence 
of degree in the inclines, or a greater perfection of workmanship or 
mechanical détails. The complainant by its own action has over- 
thrown the presumption of novelty arising from the, action of the 
Patent Office in allowing the claim. 

The demurrer is allowed, ; with costs. 



TJNITBD STATES v. ROSBNTHAL et al. (three cases). 

SAME V. BROWNE. 

(Circuit Court, S. D. New York. November 17, 1903.) 

1. CusTOMS DtJTiBS — Indictment FOR Dkfrauding— Pkaudulent Entrt of 

GOODS. 

An Indictment under Key. St § 5445 [U. S. Comp. St. 1901, p. 3678], 
•which charges that défendants, on a day named, "with intent * • * 
that the United States should be wrpngfully deprlyed of a portion of the 
lawful dutles due" on certain imported goods, which were specifically 
dutlable according to weight, efCected an entry thereof at less than thelr 
true weight, and by paymént of less than thelr légal duty, sufiiciently 
charges that the entry was "knowingly" eflfected, and also that the entry 
was a compieted entry, on Wlilch the duty was liquldated, and not raerely 
the prellminary entry. 

2. Same— Chargi^g Use of Falsb Invoice— Knowledge of Falsitt. 

An indictment eharglng that persons, Intending to défraud the customs 
revenue, used a false invoice, tîiat In Its nature would tend to efCect the 
fraud, sufflclently charges that tbey knew the false nature of such in- 
voice, and its capacity for effectlng the fraud. 

8. Same — Ihrbgularitt of Practicb in Cdstomhousb. 

While an importer cannot be subjected to a forfeiture or penalty 
unless the practlce prescrlbed by statute has been foUowed in the custom- 
bouse, , pne cbarged crimiOftUy with- having efCected an entry of goods at 
less thàn the true weight, ànd by payment of less than the legâl duty, 
by means of à fàlse Invoice, and by the bribing of the examiner to ap- 
prove such invoice, cannot take advantage of the fact that the practlce 
of submltting the matter to the examiner, instead of to a surveyor, was 
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Irregular and unauthorized, and that the examiner had no légal rlght 
under the statute, to do the things In relation to which he was corruptly 
influenced. 

4. Samb— Construction of Statutb. 

An indictment indorsed as based on Rev. St § 5445 [U. S. Oomp. St. 
1901, p. 3678], charging défendants with having effected an entry of 
goods at less than thelr true weight, and by payment of less than the 
légal duty thereon, by means of a false invoice and the bribery of an 
offlcer, Is snstainable under section 9 of the customs administrative act 
of June 10, 1890 fchapter 407, 26 Stat. 135 [U. S. Comp. St. 1901, p. 1895]), 
concedlng that such section supersedes said section 5445. 

6. Same— Offense by Revenue Officer— Admitting to Entrt fob Lbss 

THAN Légal Duty. 

Under Rev. St § 5444 [U. S. Comp. St. 1901, p. 3677], which provides that 
"every ofHcer of the revenue, who by any means vyhatever knowlngly ad- 
mits or aids in admitting to entry any goods * * » upon payment of 
less than the amount of duty legally due thereon," shall be punished by 
fine or Imprisonment, an officer is indictable where he knowingly and 
corruptly aids an importer in effecting an entry on payment of less than 
the légal duty, although hls action was in the performance of a duty as- 
signed to him by a superior oflScer, which he was not obUgated to per- 
form, and could not legally perforai under the statute. 
0. Conspiracy — Défenses. 

It Is no défense to an Indictment under Rev. St. § 5440 lU. S. Oomp. St. 
1901, p. 3676], for conspiracy by défendants, who were importers, and an 
offlcer of the customs revenue service, to defraud the United States by 
efCecting the entry of goods by payment of less than the légal duty, by 
means of false Invoices to be approved by such offlcer, that if the practice 
prescribed by the statute had been followed the object of the alleged 
conspiracy could not bave been accomplished, because such officer was 
not authorized to pass on the correctness of the invoices, where the in- 
dictment avers that he was charged with such duty by the practice pre- 
vailing at the port, and that défendants, by taking advantage of such 
practice. In fact accomplished the purpose of the conspiracy. In such 
case it Is immaterial whether the practice was légal or illégal. 

7. Customs Ddtiks — Offenses in Entry of Goods— False Invoice. 

In an indictment under the provision of section 9 of the customs ad- 
ministrative act of June 10, 1S90 (chapter 407, 26 Stat. 135 [U. S. Comp. 
St. 1901, p. 1895]), which makes It a criminal offense "if any * * * 
importer * » • shall make or attempt to make any entry of importée! 
merchandise by means of any fraudulent or false invoice," it is not née 
essary to aver that the United States was in fuct deprived of duties by 
the acts of défendants. 

8. 8amb — DuTiBs OF Examiner— Appratsal of Silks. 

In approving woolen fabrics containing silk for duty under the tariff 
act of July 24, 1897 (chapter 11, § 1, Schedule L, 30 Stat. 186 [U. S. Comp. 
St 1901, pp. 1669, 1670]), which requires the ascertainment of the number 
of ounces in weight per square yard, the percentage of silk therein, and 
other conditions relating to dyeing, etc., under the statutes and régula- 
tions the goods may appropriately be sent to an examiner, rather than 
to a weigher, whose duty is conflned to weighing articles in bulk; and it 
Is wlthin the examiner's duty to make return of the weight, as well as 
the other requisite facts. 

9. Same—Offbnses— False Invoice. 

Under section 9 of the customs administrative act of June 10, 1890 
(chapter 407, 26 Stat 135 [U. S. Comp. St 1901, p. 1895]), which makes 
it a criminal offense for "any Importer to make or attempt to make any 
entry of imported merchandise by means of any fraudulent or false in- 
voice, affldavit, paper, • * • or by means of any false or fraudulent 
practice or appliance whatsoever," the offense is committed by present- 
ing an invoice containing false statements as to the weight of the mer- 
chandise, knowing that, under the practice of the office, such invoice 
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would be used for the purpose of the flrst entry, and, If approved by the 
exaiiiner, as the basls for the liquidation of the dutles, and Intending it 
to bë so nsed; and it is immaterial \7hether or not a statement of such 
weight was required by law. 

Criminal prosecutions for violation of the customs laws, and for con- 
spiracy to violate the same. On demurrer to indictments. 
See I2Î Fed. 862, 

Heni^' L. Burnett, U. S. Atty. (W. Wickham Smith, Sp. Asst. 
Atty. CSfen., of counsel). 

Dittenhoefer, Gerber & James (A. J. Dittenhoefer and Frank H. 
Platt, ôf counsel), for défendants Rosenthal and Cohn. 

Judson G. Wells, for défendant Browne. 

THOMAS, District Judge. This discussion involves the validity 
of four indictments^ arising out of facts digclosed by them. The dé- 
fendants Rosienthar and Cohn, under the name of A. S. Rosenthal & 
Co., imported from Japan goods dutiable by weight, which were in- 
voiced and consulated abroad by the importers' agent, and the in- 
voice f orwarded was used by the importers to enter for immédiate 
consumption the goods at the customhouse in New York. After 
the collector had estimated the duties, on the basis of the weights 
stated in the invoice, the défendants paid such duties and obtained 
the goods, save the portion thereof sent for examination to the ap- 
praiser's department. The défendant Browne, an examiner, returned 
the goods as in conformity to the invoice, and the entry was liquidated 
accordingly. The goods were fabrics composed of silk and cotton, 
and the duty was measured by the number of ounces thé silk weighed 
per square yard, the percentage of silk in it, and by varions condi- 
tions of the silk as to dyeing, etc., later herein more particularly de- 
scribed. On account of the spécial and délicate ascertainmen'ts of 
weight, ingrédients, and other conditions required in the examination, 
the goods were sent to the appraiser's office, to bè investigated by the 
examiner, in the several particulars required, rather than to the sur- 
veyor's office for the purpose of weighing. The government con- 
tends that the weights in the invoice were false, and were made so at 
the importers' instigation; that they used the false invoice to enter 
the goods, and that Browne, the examiner, upon receiving the goods 
îhat went to the appraiser's office, passed and reported them as con- 
forming to the false invoice, having been corruptly induced so to do 
by the importers, and that the liquidation was made in accordance with 
such report; and that thereby the government was deprived of légal 
duties. There are four indictments, generally described as follows : 
An indictment against Rosenthal and Cohn for eritering the goods 
at less than their weight, and for less than the légal duty, by means 
of a false invoice, which the examiner Browne confirmée! by his re- 
port, corruptly induced thereto by the défendants. Indorsed under 
section 5445, Rev. St. [U. S. Comp. St. 1901, p. 3678]. An indict- 
ment against Browne for fraudulently aïding in the entry of goods for 
less than the amount of the légal duty, in the manner hereinafter stat- 
ed. Indorsed under section 5444 [U. S. Comp. St. 1901, p. 3677]. 
An indictment against ail the défendants for conspiràcy to enter the 
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goods as above stated. Indorsed under section 5440 [U. S. Comp. 
St. 1901, p. 3676]. An indictment against the importers for making 
entfies by means of false invoices; also for filing with the collecter 
déclarations purporting to hâve been subscribed and declared before 
a notary public, but which were false and pretended déclarations, which 
had not been signed or made before such notary public, which were in- 
tended to deceive the collector and induce him to admit the goods 
contrary to law, and which did hâve that resuit. Indorsed under sec- 
tion 9 of the act of June 10, 1890 (chapter 407, 26 Stat. 135 [U. S. 
Comp. St. 1901, p. 189s]). Ail of the indictments are later stated 
with greater technical accuracy. 

The défendants raise many objections to the indictments severally, 
but some of them go to ail the indictments. There is one broad, gên- 
erai objection, which is to the effect that the plan of opération charged 
against the défendants, whereby, as alleged, they intended to defraud 
the government of its revenue, was impossible of opération, because 
it contemplated a procédure that could not, under the rules that should' 
obtain in the customhouse, be effectively employed. The contention 
is that the goods were dutiable by weight, and would go to the weigh- 
ers in the surveyor's department, and not to the examiners in the ap- 
praiser's department; that the invoice does not go to the surveyor's 
department, as thç weighers there are required to act independently 
of it; that Browne could not, by law, come in officiai relation to the 
goods, and that, even if he did, he could not report to the collector, 
as charged, but only to the assistant appraiser, and he to the ap- 
praiser, and he to the collector; and that the practice of sending the 
goods to the examiner, and of his reporting to the collector thereon, 
as charged in the indictment, was unlawful. Moreover, it is urged 
that the examiners and appraisers report only upon value, and that 
it was not their duty to report the weight of the goods to the col- 
lector, and that he, therefore, could not hâve acted upon any such 
information received from Browne. Further, it is objected that the 
importers were not obliged to state the weight in the invoice, unless 
the goods were purchased by weight, which is not alleged, and the 
statements therein are immaterial, and cannot legally be deemed to 
hâve influenced the entry or the liquidation of the entry. It is. further 
objected that section 5445 has been repealed, and that section 9 of the 
customs administrative act now embodies the law, and that the indict- 
ment purporting to be found under section 5445 is void. The same 
claim is made as to the indictment against Browne alone, indorsed as 
found under section 5444. There are numerous other spécial objec- 
tions to spécifie indictments, relating in great part to the insuiificiency 
of allégations. The indictments will now be considered seriatim : 

Indictment No. i. 
This indictment (for convenience called "No. i"), by its ïndorse- 
ment purporting to be found under section 5445, Rev. St. U. S. 
[U. S. Comp. St. 1901, p. 3678], charges that on February 6, 1901, 
the défendants, under name of A. S. Rosenthal & Co., imported at the 
port of New York, from Japan, mixed silk and cotton goods in the 
pièce and silk handkerchiefs, upon which there became due "spécifie 
126 F.— 49 
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duti^S) upon Hie weîglit : of a portion , thereof in pounds avoirdupois" ; 
that then and there, to^wit, on February 6, IQOI, défendants, with 
intent then and there that the United States should be wrongfuUyde- 
prived of a portion of the lawful duties due upon such goods, unlaw- 
fully "did effeet an entry thereof at the customhouse * * * with 
the coUector of customs * * * at less than the true weight 
thereof, and by payment of less than the amount of duty then legally 
due thgreoii, /which said entry was then and there a written entry 
for warehousing" said goods, and numbered by the collecter 22,680 ; 
"and the effecting of which said entry in the manner and for the pur- 
pose aforesaid was then and there accomplished by" défendants "by 
their theretofore directing and causing their agents in Japan afore- 
said to make an invoice of the said goods, *i * * and hâve the 
samecertified by a consul "of the United States as required by law, 
and forwarded with the said goods * * *" to défendants "as the 
consular , invoice upon which to make, and upon which they thereaftèr 
did make, the entry; aforesaid, * * * which said invoice contain- 
ed certain false statements of the weight of certain of the said goods; 
* * *" a statement that the weight "of the goods in case num- 
bered 1,891, mentioned in said invoice,. was 28,812 mommos, équiv- 
alent to 2385^ pounds avoirdupois, whereas in truth * * * the 
weight thereof was 328)^ pounds avoirdupois ; * * * and by 
their making the entry. hereinabove described upon and in accordance 
with the said invoice, and the false statements so contained therein 
as aforesaid, and then by their corruptly procuring the said invoice to 
be wrongfully approved, passed, and reported to the said collector 
as true, so far as the said false statements of weights were con- 
cerned, by the examiner of merchandise at the said port before 
whom the same thereupon came for examination according to law 
and the practice at thç, said port." The statement may be further 
reduced to this: The défendants, on a day named, with intent to 
defraud the United States of duty on goods specifically dutiable ac- 
cording to weight, eiïeCted an entry thereof, which was an entry for 
warehousing the goods, at less than their weight, and by payment of 
less than the légal duty. They efïected said entry (i) by making it 
in accoçdance with false statements as to weight in the invoice, which 
invoice had by their direction been made, consulated, and for- 
warded by their agent in Japan; (2) by corruptly procuring said in- 
voice to be wrongfully approved, passed, and reported by Browne, 
the examiner, to the collector. 

Section 5445, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3678], is as 
follows: 

"Every person who, by any means whatever, knowlngly eflects, or aids In 
effecting any entry of any goods, wares, or merchandise at less than the true 
weight or measure thereof, or upon a false elassiflcatlon thereof as to quallty 
or value, or by the payment of less than the amount of duty legally due 
thereon, shall bé flned," etc. 

The offense; described is "knowingly effecting" an entry of goods 
(i) at less than their true weight or measure; (2) upon a false 
classification; or (3) by payment of less than légal duty. The word 
"knowingly" applies to each of the three alternatives. Now apply this 



UNITED STATES T. ROSENTHAL. 771 

statute to the indictment. The défendants, with intent to defraud the 
United States of duty on goods dutiable by weight, effected an entry 
at less than their true weight, and by payment of less than légal duty. 
This is équivalent to a charge that they fraudulently effected such 
entry at less than true weight by insufîficient payment of duty. Thus 
far, at least, scienter is alleged. Then the indictment describes how 
they made this fraudulent entry. They used an invoice containing 
false statements, and corruptly procured the examiner of the goods 
to approve the invoice and report the same to the collector. If it be 
charged that défendants, intending to cheat the government of duties 
by entering goods at false weights, used an invoice containing a false 
statement of weights, it may be inferred that they knew that such in- 
voice was false. A charge that a person, intending to defraud, used, 
for efïecting the fraud, a false instrument, that in its nature would 
tend to efïect the fraud, sufHciently charges that he knew the nature 
of such instrument, and its capacity for efïecting the fraud. lî an 
indictment charging that A., intending to defraud B. by passing to 
him counterfeit money, charged also that he efïected the fraud by de- 
livering to A. a counterfeit bill of a certain description, there would be 
a sufïicient charge that the bill was false, to A. 's knowledge. 

But it is further urged that the entry charged is not the full entry 
that results in liquidation, but the entry preliminary to proceedings in 
the appraiser's office; hence it could not hâve been efïected by any 
. action or omission of the examiner. The indictment charges that 
the entry was efïected on February 6th, "which said entry then and 
there was a written entry for warehousing of the said goods," "and 
the effecting of which said entry in the manner and for the purpose 
aforesaid was then and there accomplished." Hère an entry is char- 
ged that seems to hâve been perfected at a designated date. Then the 
indictment states how it was donc, viz., by the use of a false invoice 
approved and reported to the collector by the examiner, corruptly 
induced thereto. If the entry, as charged, was completed February 
6th, then it could not hâve been efïected by a false affidavit approved 
by an officer in the appraiser's office, for the purposes of final liquida- 
tion, unless the whole transaction was at the same time and on the 
same date. There is nothing in the indictment to indicate that such 
was not the case, and however extraordinarily rapid such progress 
may seem, and however inconsistent the conclusion with some of the 
language of the indictment, it may be considered that such was the 
case. But it is not necessary to rest the conclusion upon a possibility 
so frail. Beyond this, the indictment charges the main ofïense tq be 
that the défendants, with intent to deprive the United States of légal 
duties, entered goods "at less than the true weight thereof, and by 
payment of less than the" légal duty. That is the main offense char- 
ged, and that is the essential offense denounced by section 5445. How 
it was accomplished was subsidiary. The vital charge is not the false 
invoice or use thereof, nor the corrupt approval thereof by the exam- 
iner, although it may be necessary to charge the means. The means 
stated in the présent indictment referred to proceedings at the time 
of the preliminary proceedings at the customhouse, and to subséquent 
proceedings arising from action at the appraiser's office. Hence the 
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entry intended to be charged may be inferred by the proceedings de- 
scribed, rather than by certain limitations of language which by it- 
self would support the défendants' contention. 

But it is further objected that certain of the means alleged to hâve 
effected the eritry were impossible, as the examiner had no right to 
weigh the goods or to report directly to tlie coUector; and the statute 
is cited in support, as well as décisions in civil cases to the effect that 
forfeitures or penalties would not be enforced under similar states 
of fact. There is no analogy between a civil action and a criminal 
case of the nature of the one at bar. An importer cannot be penalized 
unless his goods are treated in the customhouse by the processes de- 
manded by the statute. But wrongdoers may not complain because 
they adopt, and then convert to felonious uses, practices that may be 
departures from the statute, whereby they obtain their goods for 
less than the proper duty. The défendants' argument is that, unless 
the practices in the customhouse are authorized by law, they cannot 
be corrupted, although it resuit in defrauding the government of its 
légal duties ; that an examiner, in violation of the statute, reporting 
directly to the collecter, rather than by the intermediation of the ap- 
praisers, may not be corrupted to approve a false invoice ; and that, 
although there be officiai reliance thereon for liquidating the entry, 
yet the vi^rongdoers may not be punished under the statutes hère in- 
volved. The défendants' contention would resuit in this : If the cus- 
tomhouse authorities use an examiner to ascertain the weight of silk, 
and accept his report, an importer may enter his goods on a false 
invoice, bribe the examiner to weigh and report falsely, thereby pro- 
cure the illégal passage of his goods, and yet be guilty of no false 
entry. By this rule every customhouse officer must be correct in 
his practice, to enable the government to convict an importer of cor- 
ruptly turning unauthorized practices to his own account for the pur- 
pose of defrauding the government. He who d^efrauds the revenue 
and corrupts its officers is not assured of adhérence to the directions 
of the statutes, but the importer who acts honestly may demand that 
his goods be appraised strictly pursuant to the statute. The former 
does, but the latter does not, approve the departure from regularity. 
But thèse défendants found what they now charge was an illégal 
dévolution of one officer's duties upon another. Thereupon they 
sanctioned the practice by using it, corrupted the substituted officer, 
gained the benefit of his report through its acceptance by his superior, 
and now déclare that they could not corrupt the officer who assumed 
the duty, but could hâve corrupted only the officer strictly entitled 
to perform the duty. If the officers in the customhouse, from lowest 
to highest, for the convenience of business, observed a practice not 
sanctioned by statute which establishes the routine, they may be at 
fault. But the combination of their inadvertence with the unlawful 
act of a person bribing or otherwise corrupting an officer pursuing 
the unauthorized routine does not excuse the wrongdoers. 

The défendants further urge that section 5445 was repealed by sec- 
tion 12 of the anti-moiety act of June 22j 1874 (chapter 391, 12 Stat. 
188), which in turn was superseded by section 9 of the customs ad- 
ministrative act of 1890, under which an indictment has also been 
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found against the défendants for the same kind of transaction. It 
will be observed that the indictment, indorsed "Indictment under sec- 
tion 5445 R. S. U. S." is not affected by its indorsement. There is 
nothing in tlie indictment that Hmits it to section 5445. If section 
9 of the act of 1890 supplants section 5445, Rev. St., it is because it 
embraces section 5445, or is inconsistent with it. Whether section 
5445 is entirely covered by section 9 need not be decided. But it does 
appear that section 9 is sufficiently broad to cover the indictment in 
question. It is no objection to the indictment that another indict- 
ment, under section 9, has been found against the défendants. The 
défendants' position that no indictment under section 9 can be sus- 
tained, unless it appear that the United States was deprived of its law- 
ful duties, is unimportant as to this indictment, because the indictment 
does show that less than the légal duty was paid. 

Some further gênerai observations respecting this and the other in- 
dictments will be made later. 

Indictment No. 2. 

Indictment against défendant Browne, by its indorsement purport- 
ing to be found under section 5444, Rev. St. [U. S. Comp. St. 1901, 
p. 3677], for convenience will be called "Indictment No. 2." 

"Sec. 5444. Every officer of the revenue who, by any means whatever, 
knowingly admlts or aids in admitting to entry any goods, wares, or mer- 
chandlse, upon payment of less than the amount of duty legally due there- 
on," shall be punished as provided. 

The objection to this indictment requiring immédiate référence is 
that Browne was an examiner not legally qualified or obligated to 
weigh silks ; that he had no ability to report to the collector ; and that' 
the collector could not act thereon, and could not hâve acted thereon. 
The proposition is this: If the collector, by inadvertence, error, or 
design, send an article to an examiner which he should send to a 
weigher, or the examiner, an aid to the appraiser, report directly to 
the collector, when he should report to the assistant appraiser, and 
he to the appraiser, and he to the collector, and the goods be entered 
on the examiner's report, the examiner cannot be punished for aiding 
an entry of goods upon payment of less than the amount due, by cor- 
ruptly agreeing with the importer to make a fraudulent examination 
and report to the collector, whereby a less amount than the légal duty 
is received. The argument is reduced to this : That he did not com- 
mit a crime, because the act which he did dishonestly he was not 
obligated to do, and could not legally do at ail. That is the defend- 
ant's position. It may be that he was not obliged to act at ail ; but 
if he did act, he was bound to act in accordance with his oath, and ab- 
stain from intentionally and corruptly giving false information to the 
collector, based upon corrupt acts or omissions in his examination. 
Section 5444 provides for punishing any officer of the revenue who 
knowingly admits or aids in the entry of goods for less than the 
amount of the légal duty. To bring the oiïender under the statute, 
it is not necessary that he should at the time of doing the forbiddetî 
act be shown to hâve been acting strictly as a de jure officer. Cer- 
tainly it is sufficient that he, as an officer of the revenue, was under- 
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taking to perform a duty within the department of which he was an 
officiai member, and to which duty he had been assigned by his supe- 
rior, according to the practice of the department, and iipon the under- 
standing that it was an obligatory duty, and that he accepted the duty 
and undertook its performance. Every ofïicer "by any means what- 
ever" knowing'ly aiding the illégal admission of goods is punishable. 
If the means adopted by him was to accept a duty which did not be- 
long to him, and to take advantage of his knowledge that his per- 
formance of that duty would be recognized by his superior officer, 
that would be quite as inuch of a "means," within the meaning of 
the statute, as if he had departed from a duty regularly laid upon him. 
The indictment is sufiîcient in the respects discussed, and is not open 
to some of the objections urged against indictment No. i. 

; Indictment No. 3. 

In the indictment under section 5440, Rev. St. U. S., as amended 
by Act May 17, 1879 (i Supp. Rev. St. 264, c. 8 fU. S. Comp. St. 
1901, p. 3676]), the défendants Rosenthal, Cohn, and Browne are in- 
dicted for conspiracy. This indictment (herein called "Indictment No. 
3") charges that the défendants conspired to defraud the United States 
of money then legally due and to become due the United States as 
duty upon importations of dutiable goods from foreign countries then 
made and thereafter to be made by Rosenthal and Cohn, and the con- 
spiracy was to be effécted as follows: Rosenthal and Cohn were to 
cause such goods to be shipped from the foreign countries, consigned 
to their firm, A. S. Rosenthal & Co., at the port of New York, at which 
port they, upon consular invoices containing false statements as to 
the weight of the goods, and false descriptions of the same, and known 
to such two défendants to be false, were to make written estimated 
entries of such goods at the customhouse upon their arrivai, and when 
certain of such goods should be designated to be sent to the publie 
stores for examination and appraisal, and when such goods and the 
invoice accompanying them should be given to the défendant Browne, 
who was an examiner of imported merchandise at the port, for exam- 
ination and appraisal, Browne was thereupon to neglect and refuse 
to ascertain the true weight and nature of the goods, as it was his 
duty, under the law and under the practice of the port, to do, and was 
to knowingly make false returns and reports upon such invoices as 
to the weight and nature of the goods, to the end that in the entries 
thereof the duty upon thè same should be, according to the practice ot 
the port, liquidated by the collector, upon such returns or reports, 
and less than the amount of the légal duty thereon collected by the 
collector. 

It is further charged that in pursuance of such conspiracy, and in 
order to effect the object thereof, said Rosenthal and Cohn, on the 
30th day of July, made and caused to be made, under their firm name, 
an entry of dutiable goods at the customhouse, with the collector, 
to wit, an entry, for immédiate consumption, of 34 cases of mixed 
silk and cotton goods, and silk goods, on that day imported by the 
said firm from Japan. Conspiracy is charged before and on the 3oth 
day of July in the same year. Other overt acts are charged severally 
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as of the following dates: July i6, 1901, July 27, 1901, June 20, 
1901, and June 25, 1901. The second and third overt acts are similar 
in nature to that first charged. The fourth overi act charged is that 
Browne, as examiner of marchandise, as set out in the first count, un- 
lawfully and contrary to his duty, knowingly and willfully made cer- 
tain false returns and reports upon a certain consular invoice as to 
the weights of portions of the goods mentioned in the invoice, by 
checking and approving as true certain false statements made in that 
invoice as to the weights of the said portions of said goods, and neg- 
lected and refused to ascertain the true weights of said portions of 
said goods, in conséquence of which action of Browne the entry of the 
said goods, which was before then, to wit, on the 7th day of June, in 
the year aforesaid, made at the customhouse of the said United States, 
at the said port of New York, with the collector of customs, by the 
défendants Rosenthal and Cohn, under their firm name, was there- 
after, to wit, on the 24th day of June, in the same year, liquidated by 
the said collector in accordance with the said returns and reports, 
and less than the amount of duty legally due upon the said portions 
of the said goods was collected by the said collector, and the United 
States was defrauded of a considérable portion of the duty then and 
there legally due thereon, which said invoice then and there was an 
invoice running from A. S. Rosenthal & Co., Japan, to Abraham S. 
Rosenthal and Martin L. Cohn, under the firm name of A. S. Rosen- 
thal & Co., at New York, aforesaid, covering certain cases of mixed 
cotton and silk goods, silk goods in the pièce, silk handkerchiefs and 
mantel scarfs, and one of which said false statements in the said in- 
voice then and there was a statement to the efifect that the weight 
of the portion of the said goods, wares, and merchandise contained in 
a certain case in said invoice was a certain number of pounds avoir- 
dupois, specifically stated in the indictment, whereas, in truth and in 
fact, the weight thereof was much greater, the guantity being spe- 
cifically stated. The fifth overt act is similar to the one just described. 
Hère, again, the défendants objecf to the sufficiency of the indict- 
ment upon a principal ground that the entry could not be efïected in 
the manner charged, and that the overt acts, in their nature, could 
not be in furtherance of the indictment. The argument is renewed 
that Browne was not a weigher, that he had no power to weigh the 
goods, that he had- no power to report to the collector, and that 
therefore the conspiracy was not so conceived that it could be made 
effectuai. But it is charged that it was the duty of Browne, accord- 
ing to the practice of the port, to examine and report upon the goods ; 
and, from the facts charged and admitted by the demurrer, it is ap- 
parent that the défendants intended to take advantage of that practice 
to pass the goods through the customhouse. The défendants insist 
that the plan could not be carried out, but the indictment charges 
that it was efïected, and that not only the conspiracy to be so efïected 
was made, but also that it was carried out by overt acts in the précise 
manner concerted by the conspirators, and the goods passed, and the 
government defrauded of revenue. Whether the routine observed 
in the customhouse was légal or illégal, it is charged that it existed ; 
that the collections of customs were in fact made pursuant to it. 
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Hence it appears that the défendants conspired to avail themselves 
of the System for the purpose of defrauding the government of légal 
duties. It seems hardly worth whiie to suggest that a thing that 
was done could nôt be donc, and the mère fact that the working 
plan at the customhouse did not follow the direction of the statute 
would be no excuse for people who adopted that plan for the purpose 
of passing goods and defrauding the government of revenue. There 
will be some later référence to this matter. 

Indictment No. 4. 

The fourth indictment (herein called "Indictment No. 4"), against 
Rosenthal and Cohn, by its indorsement appears to be based on sec- 
tion 9 of the act of Cbngress approved June 10, 1890 (i Supp. Rev. 
St. U. S. 744, c. 407 [U. S. Comp. St. 1901, p. 1895]), better known 
as the "Customs Administrative Act." Section 9 reads as foUows : 

"Sec. 9. That If any owner, Importer, consignée, agent, or other person 
shall make or attempt to make any entry of Imported merchandise by means 
of any fraudulent or false Invoice, affldavit, letter, paper, or by means of any 
false statement, written or verbal, or by means of any false or fraudulent 
practice or appllance whatsoever, or shall be guilty of any wllful act or 
omission by means wherepf the United States shall be deprlved of the lawful 
duties, or any portion thereof, aecruing upon the merchandise, or any portion 
thereof, embraced or referred to In such invoice, affldavit, letter, paper, or 
statement, or afCected by such act or omission, such merchandise, or the value 
thereof, to be recovered from the person making the entry, shall be forfelted, 
which forfeiture shall only apply to the whole of the merchandise or the 
value thereof in the case oi package containing the particular article or ar- 
ticles of merchandise to which such fraud or false paper or statement relates; 
and such person shall, upon conviction, be flncd for each offense a sum not 
exceeding five thousand dollars, or be imprisoned for a time not exceeding 
two years, or both, in the discrétion of the court." 

It is objected that counts i to 4, inclusive, charge no crime, for 
the reason that they do not allège that the United States was deprived 
of duties by the alleged misstatement of weights in the invoice, but 
only charge that the défendants iiftended that the United States should 
be deprived of duties. The allégation is sufficiently within the déci- 
sion of Judge Benedict in United States v. Cutajar (C. C.) 60 Fed. 
744, and is quite consistent with the statement of Judge Brown in 
United States v. Nineteen Baies of Tobacco (D. C.) 112 Fed. 779. 
It is an offense under section 9 if any person shall make, or attempt' 
to make, an entry by certain specified means, however such entry 
aflfect the revenue of the government. The intention is to punish a 
person for using in making an entry documents falling under certain 
designated classes. The use of such means is made per se criminal. 
The section in this regard is équivalent to this: That the use of a 
fraudulent or false invoice in an entry made or attempted shall be 
criminal; and so the use of an afiSdavit, letter, paper, or false state- 
ment; and so any false or fraudulent practice or appliance. Any 
such means employed in making or attempting the entry Congress was 
willing to command should be punished, whether pecuniary in jury 
to the government was présent or absent. Then Congress adds the 
further provision that, if any person shall be guilty of a willful act or 
omission, he shall be punished, provided such act or omission results 
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in the deprivation of the United States of lawful duties. A willful 
act or omission might not in itself be fraudulent, and it might in itself , 
save as a matter of infraction of discipline, be entirely harmless, and 
it might occur in such a great variety of ways that Congress was un- 
willing to attach the punishment to it, unless it was the proximate 
cause of the government losing revenue. 

Some f urther observations niay be made upon the défendants' con- 
tention (i) that the importers were not required to state the weights 
in the invoice, unless the indictments charged that the goods were 
purchased by weight; (2) that the goods by law should be sentto 
the weighers, who did not receive the invoice; (3) that the invoice 
was sent to the examiner, who, as an aid to the assistant appraiser, 
was required only to ascertain the value of the property, and not to 
weigh the same and to report thereon. 

The défendants, among other things, call attentgjn to the following 
rules, from whose provisions the défendants seek to draw conclusions 
favorable to themselves : 

Article 413 of the customs régulations is as follows: 

"WheneTcr the duties upon entries dépend upon weight, gauge, or measure, 
the invoice weights and quantitles will be used as the basis for estimating 
the same, and goods to be weighed, gauged or measured will be Indicated 
on the permit, and the officiai returns &f the surveyor'8 officers will be 
adopted in liquidation." « i 

Article 1246 of the customs régulations is as follows: t 

"It is the duty of the appraiser, or officer acting as such, to make careful 
examinatlon of any merchandise which the coUector désignâtes for that pur- 
pose, and to appraise the actual market value or Wholesale priée thereof at 
the tlme of importation, in the principal markets and in the currency of the 
country, whence the same was imported; also, to ascertain the quantitles 
thereof except of such goods as require weighing, gauging or measuring. 
Thèse facts will be endorsed upon the invoice and signed by the appraiser, 
and the invoice will then be promptly retumed to the collecter." 

Article 1416 of the customs régulations is as follows: 

"As soon as the appraiser has made his report to the coUector of value, 
character and quantity of the merchandise contained in any foreign invoice, 
and the surveyor has given ail the information required of him conceming 
the weight, gauge and measurement of the same, the coUector shall compare 
the reports, so recelved, with the invoice and entry, and shall carefully com- 
pute the duty upon the basIs of such reports. * * *" 

It is considered that the goods in question did not fall under thèse 
rules. They could not, in the nature of the case, be weighed by 
"weighers," as the term is used in the statute. Weighers are persons 
who simply weigh goods in bulk as they come to their hands, and it. 
seems to be contemplated that their duties shall be performed on the 
docks where the goods are landed. 

Paragraph 392 of the tariff act of July 24, 1897 (chapter 11, § i, 
Schedule L, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1670] ) , provides : 

"In ascertaining the weight of silk under the provisions of thls schedule, 
the weight shall be taken in the condition in which found in the goods, 
without déduction therefrom for any dye, coloring matter, or any other 
foreign substance or material." 

Paragraphs 387 and 388 (chapter 11, § i, Schedule L, 30 Stat. 186 
[U. S. Comp. St. 1901, pp. 1669, 1670]) provide for the duty. The 
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System of taxation seems to be to exact a duty on woven fabrics in the 
pièce according to the number of ounces per square yard and the per- 
centage of silk therein, qualifiéd by several other conditions that musf 
also be ascertainéd. 

The variety of officiai duties connected with the importation is best 
illustrated by quoting paragraph 387 : 

"Woven fabrics in the pièce, not specially provided for in tbls act, weigli- 
ing not less than one aaâ bne-third ounces per square yard and not more 
than eight ounces per square yard, and containing not more than twenty per 
centum In weight of sllk, if in the gum, flfty cents per pound, and if dyed 
în the pièce, sixty cents per pound; if containing more than twenty per 
centum and not more than thlrty per centum in weight of silk, if in the gum, 
sixty-flve cents per pound, and If dyed in the pièce eighty cents per pound; 
if containing more than thlrty per centum and not more than forty-flve per 
centum in weight of silk, If in the gum, ninety cents per pound, and if dyed 
in the pièce, one dollar and ten cents per pound; if dyed In the tbread or 
yam, and containing not more than thlrty per centum in weight of silk, if 
black (except selvedges) sévéhty-flve cents per pound, and If other than black, 
uinety cents per pound; If containing more than thirty and not more than 
forty-flve per centum in weight of silk, if black (except selvedges), one dollar 
and ten cents per pound, and if other than black, one dollar and thirty cents 
pèr pound; If containing more than forty-five per centum in weight of silk. 
or If composéd wholly of sllk, if dyed in the thread or yarn and weighted in 
the dyeing so as to exceed the otiginal weight of the raw silk, if black (except 
selvedges), one dollar and flfty cents per pound, and if other than black, two 
dollars and twenty-five cents per pound; if tîyed in the thread or yarn, and 
the weight is not incrçased by dyeing beyond the original weight of the raw 
silk, three dollars per pound; îf in the gum, two dollars and flfty cents per 
pound; if boiled ofC, or dyed In the pièce, or printed, three dollars per pound; 
if weighing lesâ than one and one-third ounces and more than one-third of an 
ounce per square yard, If in the gum, .or if dyed in the thread or yarn, two 
and one-halî dollars per pound; if weighing less than one and one-third 
ounces and more than one-third of an ounce per square yard, if boiled ofE. 
three dollars per pound; if dyed or printed in the pièce, three dollars and 
twenty-five cents per pound; If weighing not more than one-third of an ounce 
per square yard, four dollars ftnd flfty cents per pound; but In no case shall 
any of the foregoing fabrics in this paragraph pay a less rate of duty than 
fifty per centum ad valorem." 

Hence it is necessary to ascertain (i) the number of square yards; 
(2) the weight per square yard; (3) the percentage of silk in weight; 
(4) if in gum, or if dyed in the pièce, thread or yarn; ,(5) color; (6) 
if dyed in the thread or yarn and weighted in dyeing, and other con- 
ditions. The ascertainment of the weight is important because it be- 
comes an ultîmate basis of çomputation, but further examinations must 
be had to asçertàin other; ingrédients and conditions. Examiners 
are appointed toaid thé assistant examiners "in the examination, in- 
spection, ahd appraisement of merchandise," and in common with 
others an examiner is required to take an oath that he "wiU use his 
best endeavptis, to prevent and detçct frauds against the laws of the 
United States imposing duties upon imports." It is the duty of an ap- 
praiser "to direct and supervise the examination, inspection, and ap- 
praisement according to law, of such merchandise as the coUector 
may direct pursuant to law, and to cause to be duly reported to the 
collector the true value thereof as required by law." Section 2614, 
Rev. St. [U. S. Comp. St. 1901, p. 1804]. It is the duty of the assist- 
ant appraisers, whom the examiners are to aid, "to examine and in- 
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spect such goods, wares, and merchandise as the appraiser may di- 
rect, and truly to report to him [the appraiser] the true value thereof, 
according to law." Section 2615, ^^v. St. [U. S. Comp. St. 1901, p. 
1805]. _ 

Section 10 of the customs administrative act (26 Stat. 136 [U. S. 
Comp. St. 1901, p. 1922]) provides: 

"Sec. 10. That It shall be the duty of the appraisers of the United States, 
and every of them, and every person who shall act as such appraiser, or of 
the collector, as the case may be, by ail reasonable ways and means in his 
or their power to ascertain, estimate, and appraise (any Invoice or affldavit 
thereto or statement of cost, or of cost of production to the contrary notwith- 
standing) the actual market value and Wholesale priée of the merchandise at 
the time of exportation to the United States, in the principal markets of the 
coimtry ■whence the same has been imported, and the number of yards, par- 
cels, or quantifies, and actual market value or wholesale priée of every of 
them, as the case may require." 

It is gathered that a weigher's function is, in its gênerai nature, to 
ascertain the weight of the gross article, to enable the duty to be com- 
puted directly therefrom, and that only such articles as need no 
further treatment — at least, no such investigation as is demanded in 
case of silks — are subject to his action. But the mère fact that weigh- 
ing enters into an examination of goods, and that the duty is com- 
puted ultimately upon the weight, does not require that the articles 
should be sent to the weigher, provided other investigation be re- 
quired, beyond the skill or knowledge of the weigher. It is not an 
examiner's chief duty to weigh; neither is it at ail a weigher's dyty 
to do the several things demanded in the examination of silks. A 
weigher is that, and that alone. An examiner must in instances weigh 
goods to ascertain the duty, although the goods require other treat- 
ment from him. Examiners are not precluded from weighing goods 
vvhen weighing is necessary for the purpose of discharging their du- 
ties. It seems quite within the duty of examiners to make the ascer- 
tainments demanded in the case of silks, and it seems quite incon- 
gruous that the duty should be relegated to weighers, who could not 
perform the same. The practice at the customhouse seems consistent 
with common sensé, the statutory duty laid upon examiners, and the 
possibilities of the case. It is urged that it is only the duty of the as- 
sistant appraiser — hence his aid, the examiner — to ascertain value. 
This contention does not comport with section 10, above quoted. 
But assuming that such is the intended final resuit of his investiga- 
tion, yet, to ascertain value, he must often learn the true nature of the 
material, its quantity and essential ingrédients, and, in the case of 
goods similar to those hère involved, he must make the investigations 
necessary to obtain information required by the statutes ; and when, 
in addition, the duty is laid primarily upon the weight, with a proviso 
that the collectible duty must in no case be less than 50 per cent, of 
its value, it seems within the terms of the law that the weight, as 
well as the value, should be returned. In any case the collector evi- 
dently so construed the law, and the practice prevailed. The ex- 
aminer assumed the duty, and the défendants indorsed the practice, 
and, as charged, took advantage of it to corrupt the examiner, and by 
means of his perfidious action obtained the liquidation of the goods at 
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the weights falsely stated in the invoice. But it is objected that the 
invaice is not required to contain the weight of the goods, and that 
the statement is immaterial. The invoice is made, and the ex- 
aminer acted upon it. He approved it, and thereby adopted it as 
his report. He knew that the collector would base the liquida- 
tion upon it. Therefore, as to him, it is not important whether the im- 
porters were required to state the weights in the invoice, The im- 
porters knew that the invoice would be used. They intended it 
should be used. They intended to obtain, and did obtain, by means 
of it, a statement of the estimated duty, and thereby obtained ail 
their goods, save what were sent to the appraiser's office. They in- 
tended, as charged, that the invoice should go to the examiner, that 
he should use it as the basis of his action and report, and that the 
collector should liquidate the entry in reliance upon it after such pre- 
vious use. 

Section 5445 says, "Every person, who, by any means whatever, 
* * * efïects any entry," etc. This false invoice was a means 
adopted to enter the goods at less than their weight and for less 
than their duty, and the means was effected. Section 9 provides that 
if the examiner shall make an entry "by means of any fraudulent or 
false invoice, affidavit, paper, * * * or false or fraudulent prac- 
tice or appliance whatsoever," he shall be punished. 

The défendants' position seems to be that the means employed to 
make a false entry must be a perversion of a means required by law. 
TJjis seems to be in antagonism to section 9. It must be a means 
that efifects the resuit, and the indictment charges that the false in- 
voice was such a means, and that it did eflfect the passage of the goods 
through the customhouse, so as to deprive the government of its 
lawful duties. The importers are not indicted for perjury or for mak- 
ing false statements in an invoice. They are indicted for conspiring 
to make and for making entries by means of fraudulent practices, 
wherein false invoices are made to do service. It is clear enough 
from the indictments that it is the custom to use the weights stated 
in the invoice for the purposes of the first entry, and also, if approved 
by the examiner, for the purposes of liquidation, and that the de- 
fendants availed themselves of such practice to get their goods at 
less than the légal duty. It would be unimportant if every step taken 
By the customs officiais were contrary to law. That would mean sim- 
ply that the défendants took practices as they found them, corrupt- 
ed the officiais engaged in them, and thereby imported their goods 
fraudulently, and deprived the government of its duty. It would 
mean that the défendants co-operated with an abnormal System to de- 
fraud the government. Because government officiais, for the pur- 
pose of expediting business according to their own views, err, that 
does not excuse importers for corrupting such practices for the pur- 
pose of defrauding the government. It îs not to be inferred that the 
opinion is entertained that the customs practiced were déviations from 
the law, unless in respect to the alleged examiner reporting directly 
to the collector, rather than through the assistant appraiser. For this 
no strict justification appears, and an honest importer might well ob- 
ject, as he is entitled to reports of the assistant appraiser and ap- 
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praiser ; but a dishonest importer, who corrupts an examiner, in the 
expectation that his report will go to the collector and be approved, 
and thereby assure liquidation at less than légal duties, ought not to 
be heard inveighing against the anomalous methods. 

There are other objections urged to the indictments that need not 
be discussed. They hâve been considered with suitable care, and the 
conclusion reached that the demurrers should be overruled. 
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(Circuit Court, B. D. Pennsylvanla. January 11, 1904.) 

No. Î2. 

1. Pire Iksukance — Scope of Policy— Addition to Boilding. 

An addition to a main building of a school, adjolning It and Connecting 
therewith, is covered by a prior policy on the main building granting 
the privilège to make additions, the policy to cover the same. 

2. Same — Contribution bktwbbn Insubers. 

Pollcles on a main building, which were aiso to cover additions, pro- 
vided that the companles should not be liable for a greater proportion 
of any loss than the amount insured should bear to the whole Insurance 
covering the property. Afterwards an addition was built and specifl- 
cally Insured by policies contalnlng the same clause. Held, that the lat- 
ter policiea were entitled to contribution from the earlier policies as to 
a loss on the addition. 

8. Same— DotJBLB Insurance— Waivbr by Agent— Materiality. 

Where it Is conceded on the trial of an action on an Insurance policy 
that It permitted other insurance, conversations with the agent at the 
time of issuing it, tendlng to show a waiver of the clause forbldding 
other insurance, are immaterial. 

4. Same— Subséquent DecI/Akatiok of Agent. 

Since the rights of parties to an insurance policy relative to double 
insurance and to building an addition to the premises could not be 
afCected by subséquent expressions of the agent's opinion as to the neces- 
sity of indorsing permission therefor on the policy, such opinion Is In- 
admissible. 

6. Same— Provision against Waivkr. 

Where an insurance policy provides that no agent shall hâve power 
to walve any provision or condition thereof except such as by its terms 
may be the subject of agreement indorsed thereon, and that as to such 
provisions no agent shall hâve power to walve or be deemed to hâve 
walved them unless the waiver is written upon or attached to the policy, 
etc., the agent cannot, by conduct or an oral statement, waive any of 
the policy's provisions. 

6. Courts— BiNDiNo Force of State Décision — Commercial Law— Contribu- 
tion BBTWEBN InSURBRS. 

• The question whether a case of double Insurance is made ont, so as 
to require contribution between the Insurers, Is one of gênerai commer- 
cial law, the détermination of which by the Suprême Court of the state 
where the question arose Is not binding on the fédéral courts of that 
jurisdlction. 

US. Waiver of condition against other insurance, see note to United Fire- 
men's Ins. Co. v. Thomas, 27 C. C. A. 46. 
1 5. See Insurance, vol. 28, Cent. Dig. § 1020. 
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At Law. Trial by thc: court without a jury. 

Larzelere, Gibson & Fox and R. C: Dale, for plaintiff. 
Montgomery Evans and George Wharton Pepper, for défendant. 

J. B. McPHERSON, District Judge, The facts are not in dispute, 
and I find them to l^e as follows: 

(i) The plaintiff is the owner of a group of buildings at Potts- 
town, Pa., which he uses for a boys' boarding school. It is well and 
widely known as the "Hill School." On February 17, 1900, he in- 
sured the main building,' consisting of several wings or attached 
buildings, and also its contents, for three years, in 10 fire insurance 
companies,. the pplicies insuring $130,000 on the building, which was 
'Its full value, and $50,000 on its contents. Thèse pohcies will be 
-.poken of as "Class A." They contained the following provisions : 

"Privilège grantedto make additions, altérations and repairs, and tliis pol- 
Icy to cover on and, ifl same; to use the eleçtric eurrent; for other insurance 
without notice, an<J Îqt the building hereby insured to be unoccupied a por- 
tion of each year, as is çnstomary with collèges, but to be in charge of a 
responsible person llving on the premises." 

"If at the time of the fire the wbole ampunt of insurance on the property 
covered by each separaté Item of this policy on property déscribed in such 
item shall be less than the àctual cash value thereof, this company sball, in 
case of loss or damage, be llable for only such portion of such loss or damage 
as the amount Insured undef said item shall bear to the sald actual cash 
value of the property coveréd by such item." 

"This company shall not be liable under this policy for a greater proportion 
of any loss on the descrlbed property, or for loss by an expense of removal 
from premises endangered by flre, than the amount hereby insured shall bear 
to the whole insurance, whether valid or not, or by solvent or Insolvent in- 
surers, coverlng such property." 

"No offlcer, agent, or other représentative of this company shall hâve power 
to waive any provision or condition of this policy, except such a» by the terms 
of this policy may be the subjeet of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions no officer, agent, or repré- 
sentative shall hâve such power or be deemed or held to hâve waived such 
provisions or conditions unless such waiver. If any, shall be written upon or 
attached herçto, nor shall any privilège or permission aflfecting the insurance 
undèr this policy exist or be claimecl by the Insured unless so written or at- 
tached." 

(2) Afterwards the plaintiff built an addition, called the "east wing," 
which was not in contemplation when the insurance of February 
I7th was effected. It cost $60,000, and on October 27, 1900, he 
placed spécifie insurance on the addition and its contents in 13 com- 
panies, the défendant being one ; the policies insuring $60,000 on the 
building and $7,500 on its contents. Thèse policies will be spoken of 
as "Class B." They describe the building insured as "an addition 
to the Hill School * * * adjoining and communicating with tlje 
main building and forming part of the Hill School." Thèse policies 
contained the following provisions : 

"Privilège to make additions, altérations and repairs, and this insurance 
shall cover the same; to use oll, gas and electrlcity for lighting purposes." 

"Other insurance permltted." (This Is înserted by tneans of a rubber 
stamp.) 

"It is provided that If at the time of fire the whole amount of Insurance 
on the property covered by this policy shall be less than eiglity per cent, of 
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the actual cash value thereof, this company shall, in case of lofîs or damage, 
be liable for only such portion of such loss or damage as the amount insured 
by this pollcy shall bear to the sald eighty per cent, of actual cash value of 
such property." 

"This Company shall not be liable under this policy for a greater propor- 
tion of any loss on the described property, or for loss by any expense of re- 
moval from premises endangered by fire, than the amount hereby insured 
shall bear to the vchole Insurance, whether valid or not, or by solvant or in- 
solvent insurers, covering such property. • * *" 

"This entire poUcy, unless otherwlse provided by agreement endorsed 
hereon o,r added hereto, shall be void if the insured now has or shall hereafter 
make or procure any other contract of Insurance, whether valld or not, on 
property covered in whole or in part by this policy." (This clause is printed 
in the body of the policy.) 

"No ofScer, agent, or other représentative of this company shall hâve power 
to waive any provision or condition of this policy except such as by the 
terms of this policy may be the subject of agreement endorsed hereon or 
added hereto, and as to such provisions and conditions, no officer, agent, or 
représentative shall hâve such power or be deemed or held to hâve waived 
such conditions unless such waiver, If any, shall be written upon or attached 
hereto, nor shall any privilège or permission afCecting the insurance under 
this policy exist or be claimed by the Insured unless éo written or attached." 

Both classes of policies are made part of this finding with the same 
efïect as if they had been set out in full. 

(3) On December 29, 1901, a disastrous fîre occurred at the school, 
and the losses suffered by the plaintifï were adjusted at the following 
sums: 

Loss on east wing building (the addition) $26,668.50 

Loss on contents in east wing (this includes a loss of $4,500 on 

students' clothes) 13,250.00 

Loss on building other than east wing 1,815.65 

Loss on contents in building other than east wing 2,332.30 

(4) At the trial the défendant waived any défense under the print- 
ed clause in its policy providing against other insurance without its 
consent. 

(5) Mr. Shaner, the agent by whom Class B policies were placed, 
knew that there was existing insurance on the main building. He 
was so informed by the plaintifï, but the amount of the existing pol- 
icies was not stated, and the contents and terms of the Class A 
policies were not definitely made known to him. In the application 
for the $67,500 insurance, the inquiry, "What other insurance, and in 
what companies?" was not answered. Both the plaintifï and Mr. 
Shaner treated the insurance of $67,500 as spécifie insurance on the 
east wing and its contents, and the agent, when he wrote the policies, 
supposed that the Class A policies did not cover the east wing. The 
plaintiff also notified Mr. Coleman, the agent who placed the Class 
A pohcies, that he was about to take out spécifie insurance on the 
addition, and inquired whether such insurance would require any 
indorsement upon the Class A policies. Mr. Coleman informed the 
plaintiff that indorsement was unnecessary, as the Class A policies 
themselves granted the privilège to make additions and to take out 
other insurance. 

The following answers to the defendant's requests for fîndings of 
law also answer the plaintifï's requests, and therefore thèse need not 
be specifically set out : 
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(i) The east wing was an addition, within the meaning of that 
wprd as used in the Class A policies under the privilège granted to 
make additions, altérations, and repairs, and therefore, as soon as the 
east wing was built, thèse policies covered the wing and its con- 
tents. ' 

.,(2) To build the addition was a privilège, but to hâve it covered 
by the Class A policies when built was a right, and this (in the ab- 
sence of an agreement to the contrary) gave to the spécifie policies, 
when written, a clear right to hold the Class A policies for con- 
tribution to the loss on the east wing and to its contents other than 
pupils' clothing. 

(3) The contract as contained in the Class A policies was never dis- 
charged, altered, or amended by any subséquent agreement, and 
thèse policies must therefore contribute their pro rata share to the 
loss on the east wing and on its contents other than pupils' clothing. 

(4) The policy sued on contains the entire and the only contract 
between the défendant and the plaintiflf, and each of the Class A 
policies contains the entire and the only contract between the plaintiff 
and the companies issuing thèse policies respectively. The con- 
versations between Mr. Shaner and the plaintifï and between Mr. 
Coleman and the plaintifï are not relevant to any issue raised in this 
case. 

(5) Mr. Shaner had no authority to waive by conduct, or by any 
oral statement, the pro rata contribution clause in the defendant's 
policy; and Mr. Coleman had no authority to alter or abandon by 
contract "or by oral déclarations any part of the contract contained 
in the Class A policies. 

In the foregoing answers I hâve decided the principal question in 
the case, namely, whether the Class A policies are bound to bear part 
of the loss upon the east wing and its contents other than pupils*^ 
clothing. A few words may be added to state my reasons for so de- 
ciding. The Suprême Court of "Pennsylvania has had the same ques- 
tion before it recently in a suit growing out of this very loss that was 
tried in a state court, and has come to the opposite conclusion. Meigs 
V. Ins. Co., 205 Pa. 378, 54 Atl. 1053, Chief Justice Mitchell dissent- 
ing. The décision follows the view concerning double insurance that 
prevails in this state, the rule being thus expressed in the opinion of 
the court : 

"When two policies Insure the same property, hut one of them covers other 
property also, wlthout speclfying how much of the Insurance applles to eacU 
property, a case of double insurance Is not presented, and the policies do not 
prorate." 

The rule that prevails more generally, I think, is stated in the dis- 
senting opinion: 

"Double insurance is, or onght to be, wherever there are two separate In- 
Burers liable for the same loss. TKe fact that one policy covers more property 
or wlder risks than the other does not prevent the Insurance being double on 
the subjects covered by both." 

This is the law of the fédéral courts, and, while I regret to differ 
from the view of this controversy taken by the Suprême Court of 
Pennsylvania, I am bound by the décisions of the appellate tribunals- 
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of the United States. The question is one of gênerai commercial law, 
upon which the fédéral courts are at liberty to entertain an independent 
opinion, and such opinion must furnish the rule for my décision. In 
Page V. Sun Ins. Office, 74 Fed. 203, 20 C. C. A. 397, 33 L. R. A. 249, 
decided by the Circuit Court of Appeals for the Eighth Circuit, the 
facts were thèse : The plaintiff's lumber was piled upon two separate 
blocks in the city of Anoka, and was damaged by a fire that injured 
the lumber upon one block, but did no hann to the lumber upon the 
other. When the fire occurred the property was protected by policies 
of insurance aggregating $50,000, of which $40,000 covered both lots, 
while $10,000 covered only the lot that was injured. The defendant's 
policy belonged to the latter class, and contained the following pro- 
vision, which is also found in ail the policies taken out by the présent 
plaintiff, whether in Class A or in Class B : 

"This Company shall not be liable under this poliCy for a greater proportion 
of any loss on the descrlbed property than the amount hereby insured shall 
bear to the whole insurance, whether valid or not, or by solvent or Insolvent 
Insurers, covering such property." 

Upon thèse facts the insurance company contended, and was sus- 
tained in this contention by the Circuit Court and by the Court of Ap- 
peals, that the compound policies must bear the loss in common with the 
spécifie policies. The opinion of the Court of Appeals is in part as 
follows : 

"This contract la too plain to permit construction, too positive to allow éva- 
sion, and too clear to admit of doubt. It provides that this défendant in 
error shall not be liable for any greater proportion of the loss on the prop- 
erty descrlbed In It than the amount insured by it shall bear to the whole in- 
surance covering the property it describes. It will not do to say that the 
policies for $40,000, which insured both this property on the westerly block 
and that upon the easterly block, did not cover to their fuU amount the prop- 
erty descrlbed in the policy. The whole includes ail its parts, and that which 
covers the whole covers every part that constitutes the whole. The policy 
in suit requires the insured to state in his proofs of loss 'ail other insurance, 
whether valid or not, covering any of said property.' If, pursuant to this 
provision, the plalntiffs In error had stated in their proofs of loss that the 
amount of their Insurance on this property by virtue of thèse compound pol- 
icies for $40,000 was only $28,667.95, it is plain that their statement would 
not hâve been true. If the loss upon the property on this westerly block had 
been $80,000 instead of $30,982.02, the insured could certainly hâve collected 
the full $40,000 on thèse compound policies. How, then, can it be said that 
the entire $40,000 of insurance fumished by thèse compound policies did not 
cover the property damaged? . • * * It is not our province to make con- 
tracta for the parties to this suit, or to modify those which they hâve them- 
selves deliberately made, because It appears to us that they might hâve made 
those that would hâve been more équitable or more advantageous. They 
hâve made a contract themselves which fixes the amount of the liability of 
the défendant for this loss. This action Is founded on that contract, and it 
is the sole measure of the defendant's liability. The only question hère is 
whether or not the plaintifEs In error may recover under this policy any 
greater proportion of the loss upon the property which it describes than that 
which the amount insured by it bears to the entire Insurance covering that 
property. The policy expressly provides that they cannot, and that must 
close this discussion." 

This is directly in point, and so, also, is the décision of the Suprême 
Court of the United States in Home Ins. Co. v. Baltimore Warehouse 
Ce, 93 U. S. 527, 23 Iv. Ed. 868. In that case it appeared that the 
126 F.— 50 
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warehôuse company had taken out two policies amounting to $30,000, 
011e of them in the Home Insurance Company, on "merchandise.hazard- 
ous or extra hazardous, their own or held by them in trust, or in which 
they hâve an interest or liability." Thèse policies were held by the 
court to prôtect the merchandise itself, not merely the warehôuse com- 
pany's interest in it or lien upon it, and therefore to cover ail the cotton 
and tobacco that belonged to several owners in separate lots, and had 
been stored as security for advancés made by the warehôuse company. 
Some of the owners had themselves taken out spécifie insufance upon 
their own property, and, as the suit was upon one of the gênerai, or 
floating, policies, the précise question now before the court was thus 
presented. The Suprême Court seemed to regard the proposition as 
scarcely open for discussion, that ail the policies, gênerai as well as 
spécifie, must contribute ; for the following brief paragraph f rom the 
opinion, which was delivered by Mr. Justice Strong, contains ail that 
was considered necessary to say upon the subject: 

"Without pursuing this discussion further, we hâve said enough to vlndi- 
cate our opinion that the policy upon which this suit was brought covered 
the merchandlge held by the warehôuse company on storage, and not merely 
the interest of the bailees in that property. It follows, necessarily, that there 
was double Insurance. The poUc;^ Issued to the warehôuse company and 
those obtalned by the deposltors of the merchandise covered the same prop- 
ertyi and they were for the benefit of the same owners. The persons assured 
were the same; for, if the policies taken out by Hough, Clendening & Co. 
were upon their goods, notwlthstanding the mémorandum that the loss, if 
any, was payable to the Baltimore Warehôuse Company, as may be conceded 
was the case, so was the poUcy now In suit. The insurers are liable, there- 
fore, pro rata, each contributing propoirtlonately." 

But the reporter's abstract of the argument for the insurance com- 
pany shows that the question of the insurance company's liability to 
contribute was distinctly raised, and that the court was asked to décide 
that no contribution could be enforced from the plaintiff in error, be- 
cause there was no double insurance. 

Other courts hold the same opinipn. In Ogden v. Ins. Co., 50 N. Y. 
388, 10 Am. Rep. 492, the Court qî Àppeals (overruling Ins. Co. v. 
Scribner, 5 Hill, 298 upon which the Suprême Court of Pennsylvania 
greatly relied when the présent rulé Was adopted in Sloat v. Ins. Co., 
49 Pa. 14, 88 Am. Dec. 477) decided that : 

"Where a spécifie parcel of property is insured by a policy containing the 
usual clause providing for apportionment of loss in casq of other insurance, 
and the saine property Is covered by another policy, which. also includes other 
parcels, ail insured together for an entlre sum, this constitutes other in- 
surance within the meaning of such clause*" 

This rule was applied to a somewJ],at différent stale of facts in Pit- 
ney v. Ins. Co., 65 N. Y. 6, where it- was held that: 

"Where a policy df insurance issuedito and upon Personal property owned 
by tenants In common contains a conditlciti âvoidlng It in case of other In- 
surance upon the satne property, not çdnsented to by the insurer in writing 
upon the policy, a policy issued to diie bf the tenants in common without 
mention therein of the joint ownership is other insurance withln the meaning 
of the said clause." 

In Blake v. Ins. Ce, 12 Gray, 265, the defendant's poUcy and one 
other covered unnianufactured lumber only. Two other policies in 
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the Harmony and La Farge Insurance Companies, respectively, covered 
the same property, and also manufactured stock. The court below in- 
structed the jury that the last--named policies did not prorate, "because 
they covered other property than that included in the defendant's 
poHcy." This was held to be erroneous, the Suprême Court saying (on 
page 2^2) : 

"The court erred in Instrueting the jury that no abatement of the amount 
to be recovered of the défendants could be made on account of the Hannony 
and LaFarge policies, because those policies covered other property besides 
that covered by the défendants' policy. We think thèse policies, though cov- 
ering manufactured as well as unmaniifactured stock, sustain their proportion 
of the loss." 

Hough V. Ins. Co., 36 Md. 398, was a suit growing out of the same 
fire that gave rise to the case oÎE Home Ins. Co. v. Baltimore Warehouse 
Co., supra, and the facts were altogether similar. Hough & Co. had 
stored certain baies of cotton with the warehouse company, and had 
taken out policies of insurance upon 28 baies thereof in the défendant 
company ; loss, if any, payable to the warehouse company. Thèse poli- 
cies contained the usual prorating clause. Six other firms had stored 
other baies of cotton, so that there was a large number of baies, owned 
by varions persons, in the warehouse at the time of the fire. The ware- 
house company had taken out blanket policies on "merchandise either 
owned or held by them in trust, or in which they hâve an interest or 
liability." It was held that thèse blanket policies prorated with the 
spécifie policies upon which the suit was brought. Upon this point 
the Court of Appeals said : 

"It seems clear, therefore, that the cotton of the appellants was insured 
by the two policies issued to the warehouse company, and that it can recover, 
not only to the extent of its interest in the property insured, but to the ex- 
tent of the loss, tmless the right of recovery to that extent Is limited by 
some provision or condition of the policies. The policies sued on having on 
their face been made payable to the warehouse company, they inured to the 
beneflt of that company, and may be considered as in favor of the same 
assured, on the same Interest in the same subject, and against the same risks, 
as the policies which were issued directly to the warehouse company by the 
Home and Associated Firemen's Companies. They are therefore what are 
termed 'double policies' (Sloat v. Koyal Ins. Cô., 49 Pa. 18 [88 Am. Dec. 477]), 
and the insurance companies issuing them are bound to contribute their re- 
spective proportions of the loss." 

See, also, cases cited in EHiott on Insurance, § 250, and in 13 Amer. 
& Eng. Enc. of Law (2d Ed.) 310 (5). The subject is further dis- 
cussed in May on Insurance (4th Ed.) §§ 366, 436-438, 

It is not necessary to consider at any length the paroi évidence con- 
cerning thè conversations between the plaintifï and the two insurance 
agents respectively. Manifestly, thèse conversations did not affect the 
rights either of the plaintiff or of the défendant. Mr. Shaner did 
precisely what both parties intended him to do, namely, issued spécifie 
policies upon the east wing and its contents. For the purposes of this 
case it is conceded that thèse policies permitted other insurance, and no 
more eflfect could be given to what he said than to hold it to be the 
équivalent of this concession, namely, a waiver of the printed clause 
in the defendant's policy that forbade other insurance without the de- 
fendant's consent. What Mr. Coleman may hâve supposed the respec- 
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tive scope of the two classes of policies to be îs unimportant. Class 
A policies had aiready been issued, and the rights of the parties there- 
under could net be changed by a subséquent expression of the agent's 
opinion concerning the necessity of indorsing permission to build an 
addition or to take out other insurance. The necessary éléments of a 
waiver of any provision in the policies of either class are not discern- 
ible, and the rights of the parties are therefore to be determined by 
the written contracts alone. 

The défendant asks, and I think correctly asks, that the loss be ap- 
portioned in the following manner: Class A insures $130,000 on the 
main building ; Class B does not cover this building at ail, and there- 
fore Class A must bear the whole loss, $1,815.65, leaving a balance of 
$128,184.35, which, with the $60,000 of Class B must bear the loss on 
the east wing and must pay $19,527.94, while Class B pays $9,140.56, 
aggregating the amount of the adjustment, $28,668.50. The pupils' 
clothing in the east wing was insured by Class B alone, and the whole 
amount of this loss, $4,500, must therefore be borne by the spécifie 
policies, leaving $3,000 of Class B to share the loss on the other con- 
tents of the east wing. In like manner the contents of the main build- 
ing were insured by Class A alone, and ail of the loss thereon, $2,332.30, 
must be paid for by this class. Of the $50,000 insured by Class À 
upon the contents of the two buildings, $47,667.70 will therefore remain 
to share, with the $3,000 of class B, the loss of $8,750 on the remaining 
contents of the east wing. Of this, Class A pays $8,231.93 and Class B 
pays $518.07. 

The sum of the whole matter is that for the reasons heretofore stated 
the défendant is liable to the plaintiff in the sum of $1,048.78, with 
interest from April 20, 1902, instead of the sum of $2,679.15, with in- 
terest from the same date, as claimed by the plaintiff. 

Judgment may be entered accordingly. 



ZIEGtEE V. HALLAHAN, 

(Circuit Court, B. D. Pennsylvanla. January 7, 1904.); 

No. 52. 

1 Pbincipai. and Surbtt— Altération of Coktract— Discharqb of Surett 
Wliere défendant guarantied: performance of a lease for 10 years g.3 
surety for the tenant, whIch lease originally contained covenants blnd- 
Ing the lessee to pay rent monthly In advance and keep the premises 
In repair, a modlflcatlon of the lease before the tenant took possession, 
wlthout defendant's consent, by the Insertion of a covenant that, In the 
event of total or partial destruction of the premises by fire or other 
casualty, the lease from that time should be void, and sbould be sur- 
rendered to the lessor, constituted a material altération of the conti-act, 
and discharged défendant from Uabllity as surety. 

Wm. Y. C. Anderson, Wm. Jay Turner, and Richard G. Dale, for 
plaintiff. 
Crawford & Loughlin and John G. Johnson, for défendant. 
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J. B. McPHERSON, District Judge. The question for décision 
arises upon the f ollowing case stated : 

"The plalntiff, Mary Helen Ziegler, on April 2, 1901, madc, executed and 
delivered to one Moses H. Lichten an indenture of lease, for the premises 
known and numbered as Ko. 50 Xorth 8th street in the city of Phlladelphia, 
of which Indenture a copy is hereto attached, marked 'Exhibit A,' and made 
part hereof, and the défendant, Peter T. Hallahan, by writiug became surety 
for the fulfillment of ail the obligations of said Moses H. Lichten under and 
by virtue of said indenture of lease, said contract of suretyship being in- 
dorsed on Exhibit A. 

"On or about April 29, 1901, an agreement supplemental to said Indenture 
of lease, without consultation with, or approval of, the défendant, was 
executed by and between the plaintiflf and the said Moses H. Lichten, as 
foUoTvs: 

" 'It Is hereby mutually agreed between M. Helen Ziegler and Moses H. 
Lichten, the parties to the foregoing indenture of lease, that the foUowing 
shall become part and parcel thereof, with like effect as if the same were 
embodied in the foregoing agreement. 

" 'It is hereby further covenanted and agreed in the event of the total or 
partial destruction of the within demlsed premises, rendering the same un- 
tenantable by reason of flre or other casualty, this lease shall from such time 
become absolutely nuU and vold and the within lease shall be surrendered 
by the lessee to the lessor. 

" 'In witness whereof the parties herennto set their hands and seals this 
29th day of April, A. D. 1901. Mary Helen Ziegler. [Seal.] 

" 'Moses H. Lichten. [Seal.]' 

"Said Moses H. Lichten violated the covenants and conditions of said lease 
by subletting the premises thereby let and demised, and by assigning said 
lease without the consent of the plaintlff, and by eutting a passageway 
through the south party wall of said premises into the adjoinlng premises, 
in conséquence whereof, on January 4, 1902, the plaintifE, by virtue of the 
warrant of attorney to confess judgment In ejectment, contained in said lease, 
entered a judgment in ejectment against said Moses H. Lichten in the court 
of common pleas No. 3 for the county of Philadelphia, of December term, 
1901, No. 2,180, and issued a writ of habere facias possessionem against said 
Moses H. Lichten for the recovery of possession of said premises. 

"Said Moses H. Lichten thereupon filed his affidavit, of which a copy is 
hereto attached, and obtained a rule in said court of common pleas to show 
cause why such judgment in ejectnîent should not be opened, and said Moses 
H. Lichten let in to a défense, ail proceedings to stay. To said affidavit of 
Moses H. Lichten the plaintifC filed her answer, as required by the rules of 
said court of common pleas, and thereafter dépositions were taken by the 
said Moses H. Lichten and the plaintiff, 

"On March 31, 1902, said court of common pleas discharged said rule. 

"On April 19, 1902, the said Moses H. Lichten caused to be issued a cer- 
tiorari from the Suprême Court of Pennsylvania to said court of common 
pleas, but did not file any bond, as required by the laws of the commonwealth 
of Pennsylvania, for the purpose of making said certiorari act as a super- 
sedeas. 

"On April 30, 1902, the plaintiff issued an alias writ of habere facias pos- 
sessionem under the aforesaid judgment in ejectment, and by virtue of said 
writ recovered possession of said premises; which until said date remained 
in the possession of said Lichten. 

"On May 8, 1902, the record in said action of ejectment was duly certifled 
to the Suprême Court of Pennsylvania, and on February 10, 1903, the said 
record was returned to said court of common pleas, with a remittitur certify- 
ing that the judgment of said court of common pleas was afflrmed. 

"The rent for said premises reserved in said indenture of lease was paid 
by said Moses H. Lichten up to January 1, 1902. On .Tanuary 6, 1902, the 
agents of said Moses H. Lichten mailed to the plaintiff's attorney a check 
for the month's rent in advance of said premises, due January 1, 1902, but 
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said check was returned to Sald agents of sald Uchten on Tânuary 9, 1902, 
accompanied by the following letter: 

" 'Philadelphla, Jan. 9th, 1902. 

"'Dear Sirs:— I beg to return herewlth check to the order of Mary Helen 
Zlegler for $500, sent her on January 6th, In settlement o£ one month's rent 
for promises No. 50 North EIghth street, due In advanee January flrst. 

" 'I hâve advlsed Miss Zlegler not to accept thls check In vlew of the fact 
that she bas canceled the lease wlth Mr. Llchten and has begun an action in 
ejectment for the purpose of obtainlng possession of the premises. Xou are 
fully advlsed regarding the reasons for thls course of procédure. Will you be 
good enough to acknowledge receipt of check enclosed, and oblige, 

" 'Yours very truly, Wm. Jay Turner. 

" 'To Mess. A. J. & L. J. Bamberger.' 

"Between January Ist, 1902, and April 30th, 1902, the plaintiŒ received no 
compensation for the use of sald promises. 

"The yearly rental value of said premises Is agreed to be $6,185. 

"Should the court be of opinion that the défendant, Peter T. Hallahan, is 
indebted to the plaintiff, M. Helen Zlegler, byvirtue of the contract of surety- 
ship above set forth, under the foregolng facts, then judgment shall be en- 
tered for sald plaintiff In the sum of $2,047.51, wlth Interest thereon from 
April 30, 1902, or for so much less than that amount as the court shall déter- 
mine shall be entered. If it shall be of opinion that any allowance shall be 
made by reason of the tender of $500, set forth in the statement of facts. 

"Should the court be of opinion that the défendant. Peter T. Hallahan, is 
not Indebted to the plaintiff, M. Helen Zlegler, by virtue of the contract of 
suretyshlp above set forth under the foregoing facts, then judgment shall be 
entered for the défendant. ' 

"The right to sue forth a wrlt of error to the United States Circuit Court 
of Appeals for the Third OlrCult for the purpose of having a review of the 
judgment entered In accordance with the opinion of the court is hereby ex- 
pressly reserved unto both parties to thls proceeding." 

The lease need not be set out in full. It was to run for lo years 
from May i, 1901, and the premises were to be used only as a jew- 
elry store and as a cloak and suit salesroom. It contained cove- 
nants, inter alia, to pay a rent of $6,000, monthly in advanee ; not to 
assign or underlet without the lessor's written consent; to keep the 
premises in good condition, order, and repair ; and to deUver posses- 
sion at the end of the term in as good condition, order, and repair 
as the property was at the beginning of the term, reasonable wear 
and tear and damage by accidentai fire excepted. The lease con- 
tained no provision relieving the tenant from liability for the rent 
in case the premises should be destroyed or become untenantable, and 
the conséquence of this omission was that the tenant was bound 
for the rent in. such a contingency. Bussman v. Ganster, 72 Pa. 
285. He had expressly agreed to pay rent for the whole term with- 
out any qualification, and he had therefore taken upon himself the 
risk that the premises might cease to be tenantable. This express 
obUgation of the contract on the part of the lessee, and also his right 
to retain possession during the whole of the term, were changed by 
the agreement of April 29, 1901, and thereafter the agreement upon 
thèse points was that "in the event of the total or partial destruction 
of the within demised premises, rendering the same untenantable by 
reason of firé or other casualty, this lease shall from such time be- 
come absolutely null and void, and the within lease shall be sur- 
rendered by the lessee to the lessor." Thus, the obligation of the 
tenant to pay rent during the whole of the term became an obliga- 
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tion to pay only so long as the premises remained tenantable, and his 
right to retain possession to the end of the term became a right to 
possession for the same contingent period. He had been previ- 
ously bound to repair ail damage, save from accidentai fire, but he 
was now relieved from this obligation if the damage should proceed 
from any other casualty than accidentai fire, and should be extensive 
enough to prevent him from using the property for the purposes 
contemplated by the lease. The question for décision is, whether such 
a change of the contract is so far material as to discharge the surety. 
This question has been answered in différent language by difïerent 
courts, but there is a substantial agreement among the replies. The 
Suprême Court of the United States, in Fidelity Co. v. United States 
(a case decided early in December, 1903) 24 Sup. Ct. 142, 48 L,. Ed. 
—, stated the rule as follows: 

"It is conceded that, by the gênerai law of Buretyship, any change what- 
ever in the contract for the performance of which the guarantor is llable, 
•made wlthout hls consent, such, for instance, as an extension of time for pay- 
ment, if made upon sufflcient considération, discharges the guarantor from 
liability. Miller v. Stewart 9 Wheat. 681 [6 L. Ed. 189]; Smith v. United 
States, 2 Wall. 219 [17 L. Ed. 788]; Reese v. United States, 9 Wall. 13 [19 L. 
Ed. 541]. 

"In an ordinary guaranty the guarantor understands perfectiy the nature 
and estent of his obligation. If he becomes surety for the performance of a 
building contract, he is presumed to know the parties, the terms of their 
imdertaking, the estent and feaslbillty of the work to be done, the character 
and responsibility of the principal obliger, and his ability to carry out the 
contract. If he guarantees the payment of a parti cular debt, he usually 
knows the exact amount of the debt, the time ■when it matures, and some- 
thing of the ability of the principal to meet it. If he becomes responsible for 
the payment of the principal's debts generally, or lends his crédit to a pro- 
posed purchaser of goods, he knows the amount of his liability, and the 
means of his principal to meet them. In such cases he contracts in reliance 
upon the exact terms of his principal's undertaking, and has a right to sup- 
pose that no change will be made without his consent; and the courts bave 
gone 80 far as to hold that any change will exonerate him, though it really 
redound to his benefit." 

In Bensinger v. Wren, 100 Pa. 500, the Suprême Court of Penn- 
sylvania uses language quite as decided: 

"Any altération of a contract by the principal parties, without the assent 
of the surety, is fatal to Its validity, as against the surety. Even if he sus- 
tains no injury by the change, or if it be for his beneflt, he has a right to 
stand upon the very terms of his obligation, and is bound no further. Any 
unauthorized variation in an agreement which a surety has signed that may 
préjudice him, or may substitute an agreement différent from that which he 
came into, discharges him. Miller v. Stewart, 9 Wheat. 680 [6 L. Ed. 189]; 
Smith V. United States, 2 Wall. 219 [17 L. Ed. 788]. It is an established ruie 
of law that a party to a contract like that of thèse défendants shall not be 
bound beyond the extent of the engagement, which appears, from the terms 
of the contract and the nature of the transaction, to hâve been in his con- 
templation at the time of entering into it, and that his liability cannot, with- 
out his consent, be extended or enlarged, either by the obligée or by opéra- 
tion of law. Hence an iacrease of the capital stock of a bank was held to 
discharge the sureties of the cashier from liability for any misconduct or 
mistake of the cashier, committed after any part of the inereased capital was 
paid into the bank. Grocer's Bank v. Kingman, 16 Gray, 473." 

' So, also, in Nesbitt v. Turner, 155 Pa. 429, 26 Atl. 750, it was said : 
"When the principal party modifies his contract, it is fatal to its validity 
as against the surety, even if it be for his benefît, or if it do him no 
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harm." A host of authorities to the same effect may be found in 24 
Amer. & Éng. Ênc. of Law (ist Ed.) 837 et seq., cited in support of 
the proposition that "any material altération in the teims of the con- 
tract of suretyship will release the surety if he has not consented to the 
change." 

Undoubtedly the contract now under considération has been chan- 
ged, but it remains to inquire whether the change \was material. 
What is a satisfactory test c/f materiality ? It may be difficult to 
formulate a test that shall be applicable to ail cases, but, as it seems 
to me, there is much to be said in favor of the rule laid down by 
Lord Justice Cotton, speaking for the Court of Appeals, in Holme 
V. Brunskill, 3 Q. B. Div., on page 505 : 

"The tnie rule, In my opinion, Is that If there is an agreement between 
the pWncipals with référence to the contract guarantled the surety ought to 
he consulted, and that if he has not consented to the altération, although in 
cases where It Is without Inquiry évident that the altération is unsubstantlal, 
or that it cannot be otherwise than bénéficiai to the surety, the surety may 
not be discharged, yet that if it be not self-evident that the altération is un- 
substantlal, or one whlch cannot be prejudicial to the surety, the court will 
not, In an action against the surety, go into an inquiry as to the effect of the 
altération, or allow the question whether the surety is discharged or not to 
be determined by the flnding of a jury as to the materiality of the altéra- 
tion, or on the question whether it is to thé préjudice of the surety, but will 
hold that In such a case the surety himself must be the sole judge whether 
or~not he wlU consent to remain liable notwithstandlng the altération, and 
that if he has not so consented he will be discharged." 

Or, as the rule was put by Lord Justice Amphlett in Croydon Gas 
Co. V. Dickinson, 2 C. P. Div., on page 51: 

"The rule Is that when tlme is given, or the position of the surety has been 
altered by the dealings of the prlncipVls, the surety is discharged. That, 
however, must be taken with certain limitations. That is to say, if it dé- 
pends upon inquiry, the court wlU not go into that inquiry, and, unless the 
fact is self-evident, the court will not conslder the question, and of course 
the rule will not be applicable where the change cannot be otherwise than 
advantageous to the surety. For instance, If a surety has jolned in a bond 
for £1,000, and the créditer agrées that the debt shall be £500 only, then the 
altération can only be for the beneflt of the surety, and his responsibility 
cannot be lost by the change." 

See Prairie State Bank v. United States, 164 U. S. 237, 17 Sup. Ct. 
142, 41 L. Ed. 412. 

For further and similar examples, such cases as Dickson v. Wolf, 
S Wkly. Notes Cas. 37; Barns v. Carney, 6 Wkly. Notes Cas. 448; 
Flanigan y. Rossiter, 7 Wkly. Notes Cas. 180 ; and Preston v. Hun- 
tington (Mich.) 34 N. W. 279 — might be cited, where the surety con- 
tinued to be bound, although the contract of lease hjid been changed, 
because the only altération was a réduction of the rent, and this was 
indisputably to his advantage. The réduction by agreement was 
merely équivalent to giving the tenant crédit for a definite sum, as 
he came to pay each installment, aiid no one could hesitate con- 
cerning the bénéficiai efïect of such an act upon the surety's obliga- 
tion. But I think there is room for hésitation concerning the pos- 
sible effect of the change now being considered. Hère is a lease, 
about to begin for a comparatively long term, of a building favorably 
situated in the shopping district of the city of Philadelphia. Its 
value is shown by the amount of rent agreed to be paid, and by the 
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sum agreed upon by the parties in the case stated. The right to pos- 
sess land so situated, even without buildings, may be worth much 
money. A tenant may develop so profitable a business as to find it 
of decided advantage to bear the whole cost of restoring the prem- 
ises to a tenantable condition, in order that his profits may con- 
tinue, and the surety may be depending on those profits to be repaid 
an antécédent debt, or to be furnished with money for some other 
enterprises in which he and the tenant hâve embarked. Other sit- 
uations may be conceived: The surety may be indorser upon the 
defendant's commercial paper, with no hope of being saved from loss 
unless the business can be carried on, or he may be a manufacturer 
whose goods probably can be sold on commission by the tenant in the 
rented premises to better advantage than elsewhere. Other con- 
tingencies may exist. Thèse are enough, I think, to suggest forci- 
bly that it is impossible to say, without inquiry into the circum- 
stances and the surroundings of the transaction, what the efifect of 
the altération now in question would be upon the interests of the 
surety, and if this is true the judgment of the surety himself should 
be final. Neither a judge nor a jury bas the right to weigh the ad- 
vantages and disadvantages, and décide which balance should dé- 
cline ; for this is to bind the obligation of a contract upon the should- 
ers of a min who bas never agreed to it. 

The case of Kingsbury v. Westfall, 6i N. Y. 361, decided by the 
Commission of Appeals, is the only case to which I hâve been re- 
f erred that is somewhat at variance with this conclusion. But the facts 
difïered in some respects. The leased premises were burnt on Jan- 
uary i, 1858, but the tenant and his guarantor continued to be bound 
for the rent. Nothing was paid for the period between April i, 1858, 
and April i, 1860, and the suit was brought to recover thèse ariears. 
On April 9, 1860, the landlord released the tenant from further lia- 
bility, in considération of the tenant's release of the unexpired por- 
tion of the term. The commission decided that this change in the 
contract did not release the surety from obligation to pay the rent 
that had already accrued, and put the décision in part upon the 
ground that the right to occupy the vacant lot for the remainder of 
the term was of no value whatever. Indeed, the surety himself had 
offered to prove upon the trial "that the use of the demised prem- 
ises after the fire was not worth for the residue of the term to exceed 
one dollar per year." In view of thèse facts, the commission said : 

"It is true that the contract was changed, but the obligation which the 
lessees undertoolc to perform, so far as it relates to the payment of the rent 
which had then accrued, was not changed; it remained in the précise terms 
it was before; it was, as to the then future, the executory portion of it that 
was abrogated. 

"It is not pretended that the right of the défendant to be put in posses- 
sion of the vacant lot for the unexpired term, in the place of the lessees, 
could, by any possibility, hâve resulted to his advantage. The case then 
stands In prlnciple as if the plaintiff had, mainly as a charity to the lessees, 
released them from the hard fate of an accidentai lire— changed the contract 
by releasing them from their obligation any longer to pay rent upon a prop- 
erty that had by accident become nearly worthless to them. This, though 
it shoflld corne within the letter of the rule, would, should it be applled as the 
défendant Insists it should be, do injustice to its splrit. The obligation to 
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pay the rent for whieh judgment bas been recovered bas not, In letter or 
splrit, been changea; nor Is It pretended that any right of the défendant 
growing ont of the contract Is, so far as It relates to that obligation, In any 
respect altered or Impalred." 

I think it is clear that the question in the case now before the 
court was not distinctiy presented nor considered by the Commission 
of Appeals, and that the point really decided was that, as the rent 
sued for had accrued before the lease was changed, the obligation of 
the surety had become so fixed as not to be afïected. Hère the 
change in the contract was made before the term had even begun, 
and of coiirse before the rent now sued for had accrued. 

In accprdance with the case stated, judgment is directed to be en- 
tered in fàvor of the défendant. 



BUTT V. TJNITED STATES. 

(Circuit Court, N. D. West Virginia. January 5, 1904.) 

1. Appeài — Time for Takino— Stiits against United States. 

The proTlsIon of section 11 of the act creating the Circuit Courts 
of Appeals (Act March 3, 1891, c. 517, 26 Stat. 829 [TJ. S. Comp. St. 1901, 
p. 552]), that no appeal or wrlt of error by which any ordej-, judgment, 
or decree may be reviewed in such court shall be taken or sued out ex- 
cept 'wltliln six months âfter the entry of the order, judgment, or de- 
cree sougbt to be reviewed, applies to suits on claims against the United 
States brought in the Circuit Court under Act March 3, 1887, c. 359, § 2, 
24 Stat. 505 [U. S. Comp. St 1901, p. 753], and the court bas no power 
to allow an appeal thereln by the United States after the expiration 
of six months from the entry of the decree. 

On Application for Appeal. 

For former opinion, see 122 Fed. 511. 

JACKSON, District Judge. ^The application of the United States, 
by Reese Blizzard, the United States District Attorney for this dis- 
trict, and representing the Attorney General of the United States, for 
appeal in this case is refused. 

The decree in this case was entered on the 2d day of May, 1903, 
and the term of the court at which this decree was pronounced was 
ended on the second Tuesday in June, the commencement of the suc- 
ceeding term. No application was made to the court for an appeal 
before the end of the regular term of the court at which the decree 
was pronounced. The provisions of section 11 of the act of March 
3, 1891, c. 517, 26 Stat. 829 [U. S. Comp. St. 1901, p. 552], creating 
the Circuit Courts of Appeals, provides that no appeal shall be taken 
to that court except taken or sued within six months after the final 
order or decree. It will be observed that the six months expired not 
later than the 2d day of November, 1903, and for this reason, under 
the act of Congress, the court feels constrained to refuse any appli- 
cation for an appeal. 

Where an appeal is not taken out, or writ of error sued out, within 
the prescribed time, they will be dismissed, unless there is some saving 
in the statute allowing an appeal. In the section under considération 
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there is no saving. This principle of law is recognized by a long 
list of authorities in both fédéral and state courts. Volume 2, Cyclo- 
pedia of Law & Procédure, pp. 803, 804. In the case of Whitsitt v. 
Union Depot & Railroad Company, 122 U. S. 363, 7 Sup. Ct. 1248, 
30 L. Ed. 1150, the court decided, Chief Justice Waite delivering the 
opinion of the court, that, "unless a writ of error or the appeal is 
taken within the time prescribed by the statute, after the entry of the 
judgment, decree, or order, an appeal or writ of error would be 
too late." In the case of Coulliette v. Thompson et al., 50 Fed. 787, i 
C. C. A. 675, an appeal taken to the Circuit Court of Appeals for the 
Fifth Circuit, the court held that "an appeal to the Circuit Court of 
Appeals, more than six months after' entry of the decree, must be 
dismissed under the judiciary act of 1891, section 11." This is the 
construction, by that court, of the act under which the appeal in this 
case is proposed to be taken. In the case of Threadgill v. Platt et al. 
(C. C.) 71 Fed. I, a writ of error was sued out to review a judgment 
at law in the Circuit Court of Appeals sitting for the Fourth Circuit, 
and the court expressly held, speaking through Simonton, Circuit 
Judge, that "a judge, in passing upon an application for the writ, 
must exercise the powers of that court, and is bound by its limitations ; 
that he cannot, therefore, issue the writ after the expiration of the 
time limited by law." This is a construction of section 11 of the act 
of 1891 by which this court must be bound. This court holds that 
Congress, in fixing a time in which a writ of error or appeal could 
be sued out from the décision of a circuit court of the United States, 
intended that no appeal could be taken, or writ of error could be sued 
out, after the expiration of that time, obviously for the purpose of 
trying to put an end to litigation. If the act of Congress fixed and 
determined this right, no act of this court, nor of the appellate court, 
can create a right by légal intendment or légal action. This court, 
as well as the appellate court, must be bound by the terms of the act 
of Congress. If this is not a proper construction of section- 11, then 
it must follow that the courts of the country would be under no légal 
limitations or restrictions in the exercise of their power in allowing 
appeals or granting writs of error. 

It is suggested to the court by the District Attorney that the case 
of Lau Ow Bew v. The United States, 144 U. S. 47, 12 Sup. Ct. 517, 
36 L. Ed. 340, would throw some light upon the question involved in 
this motion. A careful review and considération of that case satisfies 
me that there is nothing in it that bears upon the question now under 
considération. The construction of section ii of the act of 189 1 was 
not involved in that case. 

But for the urgent request of the department of justice represented 
by the District Attorney of this district, I should not hâve considered 
it necessary, in disposing of this motion, to enter into a discussion as 
to the right of the government to take an appeal in this case. For 
that reason, and that alone, I hâve written this brief opinion. Other- 
wise I should hâve contented myself by refusing the appeal, without 
assigning any reasons for it other than that the time had expired in 
which it could be taken. 

As I hâve said before in this opinion, the appeal is refused. 
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BRIGHAM T. PHTBR BENT BKIGHAM HOSPITAL et al. 

(CHrcult Court, D. Massachusetts. December 30, 1903.) 

No.1,620. 

1. QiFTS— Vamditt— What Law Gotebns. 

The vallflity of a charitable gift In a wlll dépends on the law of the 
State where the testator was domiclled, and the lands devised are situated. 

2. Same— Charities— ACCUM0LATION8— Pbbpktuities. 

Provisions of a will dlrecting accumulations for charitable objects for 
a period longer than that allowed by the rule against perpetuities are 
valid. 

8. Samb— Chabitablb Trust— Existence op Benbpiciart. 

A gift in trust for a charity not existing at the date of the gift, and 
the beginning of whose existence is uncertaln or contingent, is valid, not- 
withstandlng the contingency may not happen within a life or lives in 
being and 21 years, provided there Is no gift of the property in the mean- 
time for the beneflt of any private person or corporation. 

4. Samk— Vbsthd Gift. 

Where testator's Intention to make a gift to a charity is absolute, and 
the gift and constitution of the trust are immédiate, and the only thing 
postponed Is the particular forna or mode of the charity to whlch the 
testator wishes the property to be appUed, the gift is vested, and not con- 
tingent, and therefore not within the rule against perpetuities. 

6. Samb— WiLLS— CoNSTBHCTioir. 

Where testator devised the residue of his estate to his executors in 
trust, and directed them, after paying certain spécifie legacies, to trans- 
fer the residue to a corporation whlch they were to form for the purpose 
of admlnlstering a charity, and there was nothing undisposed of, or any 
resulting trust In favor of the heirs or next of kin, the charity vested 
Immediately on testator's death, and was not conditional on the formatioa 
of the bospital corporation. 

6. Same. 

Where testator devised ail the residue of his estate in trust to Invest 
and, pay certain annuities, and provided that unexpended balances after 
the satisfaction of the annuities and legacies at tlie expiration of 25 years 
should be transferred to a certain hospital corporation to be created, to 
which the residue of the estate was devised, the residuary estate was not 
thereby made a unit for the beneflt of the individuals untU their estate 
termina ted, and then remainder to the charity, but should be construed 
to require payment of the annuities and legacies flrst out of the f und, the 
remainder of which should be paid to the charity; and hence there was 
no preceding gift or perpetuity in the flrst taker, eo as to invalidate the 
charity. 

7. Same— Charitable Corporations- Qipts— Amount. 

A limitation in the charter of a corporation as to the amount of prop- 
erty It may hold Is for the beneflt of the gênerai public, represented by 
the State; and hence the heirs or next of kIn of a .testator cannot object 
to a devise to a charitable corporation on the ground that It will increase 
the devisee's property beyond the limlts prescribed In its charter. 

8. Same— States— EsTOPPBL. 

Where a state passed a spécial act authorizing a particular charitable 
hospital to hold real and Personal property to an amount not exceedlng 
$5,000,000, It was thereby estopped to object to the corporation holding 
property devised to it, not exceeding such llmit. 

U 2. See Perpetuities, vol. 39, Cent. DIg. § 65. 

If 8. Estoppel as against state or United States, see note to State of Micht 
gan V. Jackson, L. & S. R. Co., 16 C. C. A. 353. 
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In Equity. 

Charles A. Snow, for complainant. 

Lewis S. Dabney and Arthur I. Hill, for défendant hospital. 

J. S. Thorndike, for défendants E. 1. Codman and H. H. Johnson. 

COLT, Circuit Judge. This bill is brought by one of the heirs at 
law and next of kin of Peter B. Brigham, who died May 24, 1877, 
leaving a will, which was duly admitted to probate October 17, 1877. 
By the fourteenth clause of his will, the testator gives his entire resid- 
uary estate, subject to the payment of certain annuities and legacies, 
to his executors in trust for the purpose of founding a hospital in 
Boston, to be called the Brigham Hospital, for the care of sick per- 
sons in indigent circumstances residing in the county of Sufïolk. The 
executors were directed to hold the estate for purposes of accumu- 
lation for a term of 25 years, and at the expiration of that period 
to procure the formation of a corporation for the administration of 
the charity, and turn over to the corporation the unexpended balance, 
after payment of the annuities and legacies. 

The bill seeks to hâve the provisions of the will in favor of the 
hospital declared void on the ground that they conflict with the rule 
against perpetuities. If this ground proves untenable, it asks that 
thèse provisions be declared invaHd as to any excess of property above 
$1,500,000, for the reason that no charitable corporation such as was 
contemplated by the testator had the capacity, under the laws of 
Massachusetts existing at the time the gift vested, to hold property 
above that amount. The case was heard on demurrers to the bill for 
want of equity. 

Before a more spécifie référence to the provisions of the will, it is 
important to call attention to some gênerai principles which hâve an 
important bearing on the paramount issue raised by the bill. 

The validity of this charitable gift dépends upon the law of Massa- 
chusetts, where it appears the testator was domiciled and the lands 
situated. Jones v. Habersham, 107 U. S. 174, 179, 2 Sup. Ct. 336, 
27 L. Ed. 401 ; Loring v. Marsh, 6 Wall. 337, 355, 18 L. Ed. 802. 

Provisions in a will directing accumulations for charitable objects 
for a period longer than allowed by the rule against perpetuities are 
not invalid, and will be upheld. Odell v. Odell, 10 Allen, i ; St. 
Paul's Church v. Attorney General, 164 Mass. 188, 41 N. E. 231 ; 
Perry on Trusts, § 738. 

A gift in trust for a charity not existing at the date of the gift, and 
the beginning of whose existence is uncertain, or which is to take 
efifect upon a contingency that may possibly not happen within a life 
or lives in being and 21 years afterwards, is valid, provided there is 
no gift of the property nieanwhile to or for the benefit of any private 
person or corporation. Odell v. Odell, 10 Allen, i, 7; Russell v. 
Allen, 107 U. S. 171, 172, 2 Sup. Ct. 327, 27 E. Ed. 397; Jones v. 
Habersham, 107 U. S. 174, 2 Sup. Ct. 336, 27 E. Ed. 401 ; Ould v. 
Washington Hospital for Foundlings, 95 U. S. 303, 24 L. Ed. 450; 
Hayes v. Pratt, 147 U. S. 557, 13 Sup. Ct. 503, 37 L. Ed. 279; Inglis 
V. Sailor's Snug Harbour, 3 Pet. 99, 7 L. Ed. 617; Attorney General 
V. Bishop of Chester, i Bro. C. C. 444; Attorney General v. Lady 
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Downing, i Dick. 414, Ambl. 571 ; Attorney General v. Bowyer, 3 
Ves. Jr. 714; Henshaw V. Atkinson, 3 Madd. 306 ; Sinnètt v. Herbert, 
h. R. 7 Ch. Ap. Cas. 232; Chamberlayne v. Brockett, L. R. 8 Ch. 
Ap. Cas. 206; Re Gyde, Ward v. Little, 79 L. T. (N. S.) 261. 

Where the intention in favor of charity is absolute, and the gift 
and constitution of the trust are immédiate, and the only thing which 
is postponed or made dépendent for its exécution upOn a future un- 
certainty is the particular form or mode of charity to which the 
testator wishes the property to be applied, the gift is vested, and not 
contingent. It is not subject to a condition précèdent, and therefore 
it is not within the rule against perpetuities. The rule against per- 
petuities is a rule against remoteness, or the remote vesting of an 
estate, and where the estate vests immediately the rule has no appli- 
cation. Cases above cited— especially Chamberlayne v. Brockett, L. 
R. 8 Ch. Ap. Cas. 206, 212; Re Gyde, Ward v. Little, L. T. (N. S.) 
261 ; aiso Gray's Rule against Perpetuities, §§ 607, 678. 

The material portions of the fourteenth clause of the Brigham 
will are as foUows : 

"Fourteenth. Ail the rest and residue of my property and estate, of every 
kind and description, real, Personal and mixed, of whiGh I shall die seized or 
possessed, or to which I shall be entltled at the tirue of my decease, I direct 
my sald Executors to take, hold, manage and Invest, for the term of twenty- 
five years from the time of my decease, and to take the rents, interest, in- 
come and profits thereof and from the net Income thereof to appropriate and 
pay as follows, that is to say: 

"1. They shall pay to my slster, the said Sarah B. Jacobs, the sum of five 
hundred dollars in each and every month, dming her natural life. 

"2. They shall pay to my niece Sarah Jane Brigham Kendall the sum of 
two thousand dollars annually during her life, in equal quarter annual pay- 
ments; and at her decease, they shall distribute the sum of thirty-two thou- 
sand dollars to and among her cMldren or child, if any, who shall survive 
her. If she leave no child living at her decease, this legacy to her children 
shall lapse." 

Paragraphs 3, 4, 5, 6, and 7 contain bequests similar to paragraph 
2^ Then follow thèse provisions : 

"My sald Executors shall add the balance of sald net Income, that shall 
remain after making the payments aforesaid, to the principal of my said 
estate, so that the same may be accumulatlng for the term of twenty-flve 
years aforesaid; and at the expiration of said term of twenty-flve years from 
my decease, my sald Executors shall set aside a sum or sums of money and 
may deposit the same in some safe trust Company — préférence being given, 
other things being equal, to the Massachusetts Hospital tàfe Insurance Com- 
pany, of said Boston — which shall be suiiiclent to provide for the payment of 
such of the foregolng legacies and bequests, if any, çis shall then be un- 
fulfllled; or may provide for the payment of such unpaid legacies and be- 
quests by the purchase of annuitles for the unpaid legatees Or otherwise, as 
my sald Executors shall deem ex-pedient; & after the payment, or provision 
for the payinent, as aforesaid of ail the foregoing bequests and legacies, the 
unexpended balances, If any, shall be paid to and for the use of the hospital 
hereinafter provlded for. 

"8. At the expiration of said term of twenty-flve years from the tlBie of my 
decease, toy said Executors shall dispose of sald rest and residue ofmy prop- 
erty and estate and of ail the interest and accumulations which shall hâve 
accrued thereon, for the purpose of founding a hospital in said Boston, to be 
called the Brigham Hospital for the care of slck persons, in indigent clrcum- 
stances, residing in the sald county of Suffolk, In the foUowing manner, — that 
is to say: They shall procure the formation of a Corporation, to be called the 
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'Brigham Hospltal' with suitable provisions as to offlcers, their powers and 
duties for control, direction, conduct and administration of the Corporation 
and the care and management of the funds in its charge; and upon the légal 
formation and organization of said Corporation, my sald Executors shall 
transfer to It ail the property and estate provlded for it as aforesaid, to be 
by it used and employed for the purposes abore declared: — and I give, devise 
and bequeath said rest and residue of my property and estate accordingly." 

The reading of thèse provisions leaves no doubt as to the intention 
of the testator. His purpose is to found a hospital in the city of 
Boston for the benefit of sick persons in indigent circumstances. He 
exécutes this purpose by devising the property to his executors in 
trust, and directing them, after making certain spécifie payments, to 
transfer the residue to a corporation bearing his name, which they 
are to form for the purpose of administering the charity. There is 
nothing which is undisposed of. There is no resulting trust in favor 
of the heirs or next of kin. The property is not given over to them 
upon any contingency or the happening of any event. Since the 
testator intended to dedicate to charity the entire balance of his es- 
tate, after satisfying the annuities and legacies, it is the duty of the 
court to carry out this intention, if consistent with the rules of law. 

The clause ends with the words, "I give, devise and bequeath said 
rest and residue of my property and estate accordingly." Thèse 
words, read in the light of the whole clause, and especially of the 
first paragraph, show a direct and absolute gift to charity of the entire 
residue of the estate after making certain payments. The trust for 
charitable purposes is constituted immediately upon the death of the 
testator, and is not conditional upon the formation of the hospital. 
The testator meant that the bénéficiai interest in the original fund, 
and in the accumulations as they accrued, which were not otherwise 
disposed of, should vest at once in the charity. The directions as to 
the hospital are simply the mode or instrument or machinery adopted 
by him to carry into effect his charitable purpose. The formation of 
the corporation was not a condition précèdent to the constitution of 
the gift, under well-settled law. The gift will be upheld, although 
the corporation may never be created. Crerar v. Williams, 145 111. 
625, 648, 649, 34 N. E. 467, 21 L. R. A. 454, and cases already cited. 

If the gift vested immediately, the rule against perpetuities has no 
application. It is contended, however, that this is not the true con- 
struction of the will; that the language of the fourteenth clause, 
properly interpreted, means that the gift does not vest or take efïect 
until the formation of the corporation, and the transfer of the prop- 
erty to it. In view of this contention, it becomes important to ex- 
amine the grounds upon which the validity of the gift is questioned 
on the theory that it does not vest until the expiration of 25 years, 
or within the time prescribed by the rule against perpetuities. Thèse 
objections to the provisions of the fourteenth clause may be consid- 
ered under several heads : 

(i) The will directs accumulations for a term of 25 years. The 
answer to this objection is that it has been authoritatively adjudicated 
in Massachusetts, as we hâve already pointed out, that provisions in 
a will directing accumulations for a charitable object for a period 
longer than permitted by the rule against perpetuities are not invahd. 
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(2) The charity contemiplated by thé will was not în existence at the 
decease of the testator or the date of the gift. It ïs unnecessary, 
however, to cite authorities in support of the proposition that chari- 
table gifts to nonexistent corporations or societies are not within the 
rule against perpetuities. 

(3) In the Brigham will, not only is the gift directed to be paid 
over to a corporation not in esse, but it is further providèd that the 
corporation shall not be organized and the property transferred until 
the expiration .of a term of 25 years. This provision plainly falls 
within the modification of the strict rule against perpetuities in favor 
of charitable gifts. The doctrine has long been recognized and en- 
forced (except in a few jurisdictions, such as New York, where a 
restrictive policy prevails respecting charitable gifts), that a gift 
in trust to a charity is valid, although the charity may not exist at 
the date of the gift, or may possibly not, come into existence within 
a life or lives in being and 21 years and 9 months thereafter, or may 
never come into existence, providèd there is no gift of the property 
in the first instance, or perpetuity in a prior taker. The reason of 
this proviso, as explained by Chief Justice Gray in Odell v. Odell, is 
not because the charity could not lawfuUy take at the remote period, 
but because it tends to create a perpetuity in the fîrst taker by.mak- 
ing the estate inaliénable by him beyond the period allowed by the 
rule against perpetuities. 10 Allen, 7. Since the exception to the 
rule in favor of charitable gifts includes gifts to corporations which 
may never come into existence, it manifestly embraces with much 
greater force a gift to a corporation which by direction of the testa- 
tor is to be formed at the expiration' of 25 years after his decease. 
There is little danger that this exception will lead to abuse by the 
postponement of the formation of the corporation for an indefînite 
period. It is within the power of the courts to déclare that the organi- 
zation of the corporation shall be eflfected within a reasonable time, 
or at least shall not be indefinitely postponed. Gray's Rule against 
Perpetuities, § 607; St. Paul's Church v. Attorney General, 164 Mass. 
188, 41 N. E. 231. 

(4) The will directs that the executors shall pay annuities to cer- 
tain individuals, and legacies in gross to their chiidren in the event 
of their leaving chiidren surviving them ; and it further provides that 
the "unexpepded balances," after the satisfaction of thèse annuities 
and legacies, shall, at the expiration of 25 years, be transferred to 
the hospital. It is maintained that thèse provisions create an inter- 
mediate estate in a first taker ; in other words, that this is a gift in 
trust to individuals, followed by a remote gift to charity, and so within 
the rule against perpetuities. The difïiculty with this position lies 
in giving to the provisions of the will the construction which is hère 
urged. The scheme of that instrument and the intention of the tes- 
tator are plain and unmistakable. It would be doing violence to the 
language of the fourteenth clause to hold that the residuary estate 
is made a unit, and that it is first given to or for the benefit of certain 
individuals, and then over to a charity at the termination of 25 years. 
The will iî not framed on any such plan, nor is its language fairly 
susceptible of such interprétation. On the contrary, it is clear that 
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the annuities and legacies are first to be paid out of the fund, and 
that the gift to charity is only of what remains after such payments. 
Upon any sound or reasonable construction of thèse provisions, there 
is no preceding gift or perpetuity in a first taker, and I fail to find 
in the able and exhaustive brief of complainant's counsel any case 
which supports his position, when applied to the language of the 
Brigham will. 

It appears from the bill that on January 25, 1901, the défendants 
Codman and Johnson were duly appointed trustées under the will 
upon the death of the surviving executor; that on May 8, 1902, they 
procured the formation of a corporation called the Peter Bent Brig- 
ham Hospital; that on or about May 24, 1902, they turned over to 
the corporation the entire real and personal estate held by them 
as trustées, except certain amounts reserved for the payment of the 
annuities and legacies mentioned in the will; and that the value of 
the property so transferred was upwards of $4,000,000. It further 
appears that, under the laws of Massachusetts relating to the organi- 
zation of charitable corporations which existed at the death of the 
testator, the capacity of such corporations to hold real and personal 
estate was limited to $500,000; that in 1897 (St. 1897, p. 71, c. 97) 
this limit was extended by statute to $1,500,000, and that on May 
22, 1902 (St. 1902, p. 330, c. 418), a spécial act of the Législature 
was passed, authorizing the hospital to hold real and personal estate 
to an amount not exceeding $5,000,000. 

Upon this State of facts it is contended that the charitable gift, if 
otherwise valid, is void as to ail the property in excess of $500,000 
if the gift vested at the death of the testator, or in excess of $1,500,- 
000 if the gift vested at the expiration of 25 years from the death of 
the testator. 

Whether a gift of property to a corporation is void as to any ex- 
cess above its légal capacity to take, with a resulting trust as to 
such excess in favor of the heirs at law and next of kin, is a question 
upon which there exists a conflict of authority. The décisions of 
the state courts naturally reflect the public policy of the state in 
which they are located. In those jurisdictions where a restrictive 
policy respecting charitable gifts prevails, we find the rule that such 
gifts are void as to the excess of the chartered capacity of the cor- 
poration to take. In re McGraw's Estate, m N. Y. 66, 19 N. E. 
233, 2 L. R. A. 387; Wood V. Hammond, 16 R. I. 98, 17 Atl. 324, 18 
Atl. 198. In those jurisdictions in which a more libéral policy exists, 
the rule has been foUowed that such gifts can only be attacked by 
direct proceedings instituted in behalf of the state, and that they 
cannot be impeached in collatéral suits brought by the heirs at law 
and next of kin. Farrington v. Putnam, 90 Me. 405, 37 Atl. 652, 38 
L. R. A. 339; Hanson v. Little Sisters of the Poor of Baltimore, 79 
Md. 434, 32 Atl. 1052, 32 L. R. A. 293J Hamsher v. Hamsher, 132 
111. 273, 23 N. E. 1123, 8 L. R. A. 556. The Suprême -Court of the 
United States has foUowed the latter rule. Jones v. Habersham, 
107 U. S. 174, 2 Sup. Ct. 336, 27 L. Ed. 401. Since the courts of 
Massachusetts hâve always adhered to a libéral policy with respect to 
charitable gifts, it is not a violent assumption to say that they would 
126 F.— 51 
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follow the rule of the f ederaî icourts and of most of the states where 
the (|uesti,on has arisen. Sanderson v. White, i8 Pick. 328, 333, 334, 
336;! 29 Am. Dec. 591; American Academy of Arts and Sciences 
V. HaCTàrd Collège, 12 Gray, .582, 595, 596. 

As an original qùestibni I agrée with the conclusions réàched by 
Chief Justice Peters in Farrington v. Putnam, upon an exhaustive 
examination of the question. The charter is a contract between the 
corporation and the state* The limitation in the charter of the 
amounfc of property it may hold is for the benefît of the gênerai pub- 
lic, represented by the state, and hot for the benefit of the heirs or 
nextiof kirJ of the testator or any particular persons. . Any transgres- 
sion of the contract by the corporation in accepting excessive devises 
or bequests is an ofifense only against the state, and in no sensé an 
offense against the heirs of the testator or his next of kin. Such 
limitation is mainly a regulative and directory provision, and is only 
impliedly prohibitory ; no penalties being attached thereto. Devises 
and bequests in excess of chartered capacity to hold prqperty are 
voidableionly, and whether they shall be declared void,or be permitted 
to remain as valid, is a question of policy or expediency, which the 
state must détermine foi* itself. Such a question can-only be deter- 
mined iil a direct proceeding originated by the state through its repré- 
sentative officers, and not by any collatéral proceeding 'brought by or 
for the benefit of any individuals to set such provisions aside. 90 
Me. 405, 37 Atl. 652, 38 L. R. A. 339. 

For the purposes of the case at bar, however, it is sufficient that 
this identical question hâsbeen directlypassed upon by the Suprême 
Court of the United States in Jones v. Habersham^ 107 U. S. 174, 2 
Sup. Ct, 336, 27 L. Ed. 401. That was a suit similar to this, in which 
the heirs at law and next of kin sought to hâve the provisions of a 
will adjudged void, and a resulting trust declared in their favor. It 
was heard on demurrer tO' the Mil. It was stated in the bill, and 
argued by counsel, that the eflfect of the charitable gift would be to 
increase the property of thé' corporation to double the amount which 
it was allowed by its charter to hold, and that cottsequently the gift 
was void. In determining that question, Mr. Justice Gray, speaking 
for the court, said : 

"But there are two concluslve ânswers to this argiiment: (1) Restrictions 
imposed by the charter of a corporation upon the amotint of property that it 
may hold cannot be taken advantage of coUaterally by private persons, but 
only in a direct proceeding by the state which created it", 

This décision is conclusive upon this court, since no contrary rule 
exists in Massachusetts. . 

It may further be observed that the state of Massachusetts 
has waived any right to institute proceedings to déclaré this gift void, 
by the passage of the act of May 22, 1902, 

For thèse reaSons, the demurrers must be sustàined, and the bill 
dismissed, and a decree may be drawn accordingly. Demurrers sus- 
tàined. Bill dismissed. 
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BAILEY V. WILLEFORD. 

(Cîlrcnlt Court, W. D. North Carollna. November 30, 1903.> 

No. 48. 

L Fedkkal Courts— Jdhisdiction — Ditkbsitt dp Citizenship— Jodgment— 

Injdnction— CoNSPiRAcy. 

Défendant was sued in a state court for enticing plalntiffi's daughter, 
and, though entltied to remove the cause to the fédéral courts, he an- 
swered in the state coiui:, consented to a trial, and after verdict against 
him made a motion to set the same aside and for a new trial. Thèse 
being denled, he appealed to the state Suprême Court, where the judg- 
ment was afflrmed. Thereafter défendant obtained an affldavit from 
plaintiff's daughter that her testimony had been false, and that she had 
been coerced by her father to testify as she did. On this and other évi- 
dence défendant applied in the state court to set aside the judgment for 
fraud and perjury, and appealed from an order denying bis motion, and 
brought suit in equity in the state court to set the judgment aside. He 
also moved the state court to restrain exécution, which was denied, and 
appealed from such order to the state Suprême Court, which appeals were 
pending when he flled a bill for an injunction in the fédéral court to 
restrain the enforcement of the judgment on the ground that it was 
obtained by fraud, conspiracy, and perjury, alleging the same facts aa 
had been presented to the state court in the previous proceedlngs for a 
new trial, etc. Helâ, that défendant, having elected to litigate the whole 
matter in the state courts, and haylng fully presented bis entire case to 
those courts, the fédéral court would not take jurisdiction. 

In Equity. 

Cothran, Dean & Cothran and Adams, Jérôme & Armfield, for com- 
plainant. 

Redwine & Stack, for respondenC 

SIMONTON, Circuit Judge. This case cornes up on a ruîe to 
show cause why an injunction do not issue. In order to a clear un- 
derstanding of the case, a full statement is necessary. Thomas F. 
.Willeford, the défendant in this action, sued P. S. Bailey, the présent 
complainant, in the superior court of Union county, in the state of 
North Carohna. The cause of action was the enticing Willie Wille- 
ford, the 17 year old daughter of Willeford, to leave her home, har- 
boring her in South Carolina, and debauching her. The summons 
was served on I3th October, 1902, and, Bailey being a citizen and 
résident of South Carolina, under the practice prevailing in North 
Carolina he was made to give bail in the sum of $6,000, having as one 
of his sureties W. C. Heath. The défendant to that action having 
answered, and the cause being at issue, it was tried at the October 
term of the court for Union county before Judge W. S. O. B. Robin- 
son and a jury, and a verdict was entered for the plaintifî in the sum 
of $s,ooo. At that term Bailey made a motion to set aside the ver- 
dict and for a new trial, which motion was refused. The case was 
then carried by appeal to the Suprem« Court of North Carolina (43 
S. E. 928), and on 2ist April, 1903, that court filed an opinion affirm- 
ing the judgment below. Bailey entered a pétition for rehearing 
the cause before the Suprême Court, and the prayer of the pétition 
was refused. When the cause was sent down from the Suprême 

1 1. Diverse citizenship as ground of fédéral jurisdiction, see notes to Sblpp 
▼. Williams, 10 a C. A. 249; Mason v. DuUagham, 27 0, C. A. 298. 
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Court, Baîley entered a motion before his honor C. M. Cooke in 
the superior court to set aside the verdict and judgment rendered 
therein on the ground that the same were obtained by fraud and per- 
jury. The motion was based upon the ground of newly discovered 
évidence, and was sustained by many affidavits. It was resisted, and 
was heardby the court on the affidavits presented on both sides. The 
motion ,was refused. Bailey thereupon entered an appeal to the Su- 
prême Court from this decree of Judge Cooke, which appeal has not 
yet been disposed of. Besides this, on gth May, 1903, Bailey insti- 
tuted proceedings in equity in the superior court of Union county, a 
court having fuU jurisdiction in deciding principles of equity, the pur- 
pose of which proceedings was to set aside this same judgment on 
the ground that it was procured by fraud and perjury. On 24th July, 
1903, he gave notice of a motion before Judge Cooke, a judge of that 
court, for an injunction to restrain exécution on that judgment. The 
hearing of this motion was continued until 8th August, and on that 
day was heard on the verified complaint, answer, affidavits, and the 
oral testimony of Mr. Jérôme, and argument of counsel on both sides. 
The judge hearing the motion refused to grant the injunction. 
Bailey fîled exceptions to this decree, and appealed therefrom to the 
Suprême Court of North Carolina. This appeal has not been heard, 
and, indeed, has been practically abandoned, although the record has 
been made up for the appeal. When Judge Cooke refused to set aside 
the judgment and exécution and Bailey appealed from his decree he 
gave a stay bond, as it is called, superseding the exécution. Notwith- 
standing this the sherifif of Union county levied upon property of 
W. C. Heath, one of his sureties, and advertised for sale on fîrst Mon- 
day of October, 1903. Tlieretipôn P. S. Bailey filed his bill of com- 
plaint in this court, seeking an injunction against Thomas F. Wille- 
ford commanding him not to enforce the said judgment. This bill, 
after setting forth the suit of Willeford against him, its trial, and the 
verdict thereon, and the levy of the exécution on the property of W. 
C. Heath, one of his sureties, allèges : That this verdict was based 
entirely on the testimony of Willie Willeford, the daughter of the 
plaintiff in that action, and beside that there was no other évidence 
offered to sustain the action. That after the rendition of the ver- 
dict and the entry of judgment, to wit, apth April, 1903, the com- 
plainant received a letter written from Atlanta, Ga., by said Willie 
Willeford, the substance of which was that her testimony on that 
trial was false ; that she regretted it, and that she would do anything 
in her power to remedy the wrong. The letter is set out in full in 
the bill. That on' receipt of said letter one of his counsel went to 
Atlanta, saw Willie Willeford, and, after conversation with her, took 
her affidavit, in which she distinctly and positively swore that her tes- 
timony at the trial was false in every material respect; that prior 
to the trial she had told her father what the facts were, but that, 
being pressed and persuaded by him, and induced by a promise of 
one-half of the verdict, she went on the stand, and gave the false tes- 
timony. The bill avers the entire falsehood of this testimony at the 
trial, and insists on the innocence of complainant of the charge, and 
also that the défendant, Willeford, is hopelessly insolvent, The bill 
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then allèges that this judgment complained of was procured by the 
fraud of Thomas F. Willeford, who intended to cheat and defraud 
complainant, and, using the process of the court for that fraudulent 
purpose, procured his daughter, Willie, to swear falsely — ail this 
being the resuit of a conspiracy between Thomas F. Willeford, his 
wife, and his said daughter, Willie ; that, so conspiring, they concoct- 
ed and created the alleged cause of action, which rested solely on 
the agreement of said Willie to commit the perjury, which agree- 
ment she carried out, the resuit being the said verdict and judg- 
ment. The prayer of the bill is for a writ of injunction restraining 
and enjoining the défendant from enforcing the exécution or exécu- 
tions issued upon said judgment until the further order and decree 
of this court, and that it be adjudged that said judgment was ob- 
tained by collusion, fraud, conspiracy, and perjury, and be canceled. 

Upon the filing of the verifîed bill of complaint, a rule was issued 
against Thomas F. Willeford calling upon him to show cause why the 
injunction do not issue as prayed for, accompanied by the usual re- 
straining order. The défendant appeared on the day fixed by the 
rule, and has filed his answer, accompanied by many affidavits. The 
rule has been heard on the verified bill of complaint with afifîdavits 
supporting it, and on the verified answer with affidavits and certified 
copies of records. It appears from thèse papers that Willie Wille- 
ford did make the affidavit stated in the bill in which she déclares 
that she did commit the perjury charged, and there are several affi- 
davits showing the circumstances under which she took this affida- 
vit. There are also affidavits tending to show that Willeford had 
reason to believe that his daughter did not tell the truth at the trial. 
On the other hand, Willie Willeford files her affidavit in this case, 
denying that she realized the contents of the affidavit made in At- 
lanta, declaring that the statements made in that affidavit are false ; 
averring and insisting that she told the truth on the stand in the 
case in the superior court, and that that testimony was and is true. 
The most important part of the testimony in response to the rule 
is the certified copies of records of the courts of North Carolina. 
From them thèse facts appear : That the présent complainant, a citizen 
of the State of South Carolina, was sued in the superior court of 
Union county, N. C. ; that he appeared, filed his answer, and went 
to trial, introducing a number of witnesses in his own behalf; that 
the jury found a verdict against him ; that he moved for a new trial, 
and that, his motion having been refused, he appealed to the Suprême 
Court; that his appeal was heard, and the judgment belovv affirmed; 
that he prayed a rehearing, and it was refused ; that, the cause having 
been remitted to the superior court, he moved to set aside the judg- 
ment because of false and perjured testimony, and his motion was 
refused ; that, not content with this, he instituted équitable proceed- 
ings in the superior court seeking an injunction against this judg- 
ment because it was obtained by fraud and perjury (evidently fraud 
upon the part of Willeford and his daughter, and her perjury) ; that 
on presenting his motion he introduced the same affidavit of Willie 
Willeford as he recites in this bill, corroborating it by the same affi- 
davits he has introduced hère, and was met by counter affidavits the 
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same as introduced hère; that after fi;U,hearing the superior court re- 
fiised his xtiotîon, and that he appealçd therefrom to the Suprême 
Court, which appeal has not yet-been heard. 

Unless there is something in the présent bill calHng imperatively 
uponthis court to interfère, the above statement wouW seem to con- 
clude the case. The complainant cornes npw into this court to cor- 
rect, as his counsel in argument say, an injustice done hjm in the 
State court. His issue was tried,before a judge oi the liighest char- 
acter, instinctively a just: man. This judge presided at the trial of 
the case, and on the motion for a new trial reviewed, it, and refused 
a new trial, It was then carried tq the Suprême Court. That court, 
under the law of North Carolina, can grant a new trial on errors of 
fact. The verdict and judgment below were affirmed by this tribunal, 
whose impartiality, wisdom, and integrity cannot be questioned. It 
came again jnto the superior court,; and was again heard on the 
ground that. the verdict was obtained by fraud and perjury, and the 
verdict and judgment were sustained. The record discloses not even 
a hint that this action of the court was btherwise than that which ail 
know it to be,' the calm judgment of a just and unprejudiced judge. 
The aid, then, of a court of equity was sought on a case almost pre- 
cisely like that made in this court now, and this aid was refused. The 
complainant is too late in seeking the aid of this court from sup- 
posed injustice in the state court. He could hâve removed his case 
at its inception into this court because of diversity,pf citizenship. 
If he had any reason to f^ar préjudice or local influence, he could re- 
raove it into this court at any time before trial. He deliberately se- 
lected his tribunal. He made ail; his défenses in it. He took every 
chance for a successful : resuit. Having experimented in the state 
court, he cannot repeat his experiment hère. See Forsyth v. Ham- 
mond, i66 U. S. 506, 17 Sup. Ct. 665, 41 L,. Ed. 1095. 

It is earnestly pressed, however, that there has been disclosed in 
this case a fraud of such a ;Character as would not only justify, but 
would require the interposition of this court. The law on this sub- 
ject is laid down in Marshall v. Holmes, 141 U. S. 590, 12 Sup. Ct. 
64, 35 L. Ed. 870 : 

"A Circuit Court of the Untted States, in tlie exercise of its equity powers 
over tlie parties, and wtiere diverse citizensliip gives jurisdlction over the 
parties, may deprive a pârty of the beneflt of a judgment fraudulently ob- 
tained by him in a state court, If the circunistances are suçh as would au- 
thorize relief by a fédéral court, If the jfidgment had been rendered by it and 
not by the state court, as a. deoree to that efCect does not operate upon the 
state court, but upon the p,arty." 

When, then, will, a fédéral court authorize relief of a judgment ob- 
tained in it? That is the test of the interférence of this court with a 
judgment of a' state court. In United States v. Throckmorton, 98 
U. S., at page 65, 25 L. Ed. 93, Mr. Justice Miller states the gênerai 
rule and the exceptions. Hère is the- gênerai rule: ' 

• "It the court has been inlstaken In the law, there is a remedy by wrlt of 
error. If the jury has been mîstaken In the facts, the remedy Is by motion 
for new trial. If therebas been évidence discovered since the trial, a motion 
for a new trial will glve appropriate relief. But ail thèse are parts of the 
same proceeding, relief Is given in the same suit, and the party is not vexed 
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by another suit for the same matter. So, In a suit in chancery, on proper 
showing a rehearing Is granted. If new évidence is discovered after the de- 
cree lias become final, a bill of review on that ground may be ûled within 
the rules prescribed by law on that subject. Hère, again, thèse proceedings 
are ail part of the same suit, and the ruie framed for the repose of society 
is not violated." 

Then cornes the exception, where, by reason of something donc 
by the successful party to the suit, there was in fact no adversary trial 
or décision of the issues in the case; such as when the unsuccessful 
litigant has been prevented from fully showing his case by fraud or 
déception practiced on him by his opponent — as by keeping him away 
from court, or a false promise of a compromise ; when he never had 
knowledge of the suit, when his attorney practiced fraud on him. 
Thèse and similar cases which show that there has never been a real 
contest in the trial are reasons for which a new suit may be sus- 
tained to set aside and arrest the judgment and open the case for a 
new and fair hearing. The gênerai rule is stated by that excellent 
justice as follows : "ReHef has been granted on the ground that by 
some fraud practiced directly upon the party seeking relief again st 
the judgment that party has been prevented from presenting ail his 
case to the court." There is nothing in the affidavits at this hearing 
which sustains any such proposition. "On the other hand," says 
Justice Miller, "the doctrine is equally well settled that the court will 
not set aside a judgment because it was founded on a fraudulent in- 
strument, or perjured évidence, or for any matter which was actually 
presented and considered in the judgment assailed." The doctrine in 
this case is afHrmed in Vance v. Burbank, ici U. S. 519, 25 L. Ed. 
929; Steel V. Smelting Co., 106 U. S. 454, i Sup. Ct. 389, 27 L. Ed. 
226; United States v. Beebe, 180 U. S. 351, 21 Sup. Ct. 371, 45 L. 
Ed. 563, and many other cases. Seeking to bring himself within 
thèse cases, the complainant claims that he has discovered a con- 
spiracy between Willeford, his wife, and his daughter, Willie, to^ cheat 
and defraud the complainant, and he relies on this. But in the cases 
in the state court complainant always took the ground that the testi- 
mony of WiUie Willeford was false and perjured, and he used the affi- 
davit taken in Atlanta to show that she perjured herself at the trial 
at the instance and persuasion of her father, induced by his promise 
to give her one-half of his verdict, and that after that they had gone 
to trial. This testimony was certainly before the court when équi- 
table relief was asked. So when he formally charges conspiracy, he 
only gives a name to a transaction of which he knew when he niade 
his contest in the state court, and which was passed upon and decided 
in that court. The ground for the interférence of this court set up 
in this bill is not extrinsic. It was in the subject of the litigation 
in the state court, was involved in the issues tried therein. "It is not 
sufficient ground for relief in equity against a judgment at law that 
the verdict was obtained by perjury, and the addition in a bill praying 
such relief of allégations of conspiracy and surprise does not make 
a case for interférence in equity on the enforcement of the judgment." 
Cotzhausen v. Kerting (C. C.) 29 Fed. 821. There are four requisites 
for the interférence of a court in granting a new trial on after dis- 
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covered .évidence : (,i) The évidence must hâve been discovered since 
the trial; (2) it must be évidence which could not hâve been discov- 
ered' bèfore trial by the exercise of reasonable diligence ; (3) it must 
be material, a,nd such as pught, on a new trial, to produce an oppo- 
site resuit on the merits; (4) it must not be merely cumulative, cor- 
roborative, collatéral, i Black on Judgments, § 386. The évidence 
they propose is cumulative, corfoborative, and collatéral. 

The coHiplainant has ttôt madé out a case for the interférence of 
this court. The motion for^injuilction is refused, and the restraining 
order is dissolved. 'v. ' 

On Rehearing. 
^(December 21, 1903.) 

The argument of the learned counsel for complaînant upon his mo- 
tion for a rehearing of tl;iis cause has been carefully considered. But 
the opinion heretofore filed has not been changed. The complainant 
in the state courts of North Carolina had full hearing upon a state of 
facts almost, if not altogether, similar to those before tliis court. He 
has used ail the modes of relief the law of that state furnishes to 
litigants. He has entered an appeal from the last décision. Instead 
of prosecuting his appeal as instituted, he has corne into this court. 
Practically the. court is called upon to reyiew and to ,set aside the pro- 
ceedings of the North Carolina courts, and to enjoin a judgment of 
those courts in a cause in which the jurisdiction of the two courts are 
concerned. Comity, at least, we may almost say, properly forbids it. 

The motion is refused. 



WILSON v. CLEMENT. 
(Glrcult Court, D. Vermont. December 31, 1903.) 

1. Nkw TftrAL—JtTBOKS— Préjudice. 

Where, In an action for slander alleged to hâve been spoken by de- 
fendant In the course of speeches made by hlm during a political cam- 
palgn on an issue çf the enf orcement of the liquor law, after verdict in 
favor of défendant a néw trial was asked on the ground that one of the 
jurors had been actlTely engagea In opposing the liquor law, and had 
taken a permanent part lîi aësisting to elect défendant to an office on 
such issue, and another Juror was a station agent of a railroad near de- 
fendant's rçsldence, while défendant was président and manager of the 
road, and had been station agent since défendant ceased to be président 
and manager of the road, though he still owned stock therein, plaintifC 
was entltled to a new triai 

2. Same— Waivbr. ' 

Where, during a trial of an action for slander, It was discovered that 
two Jurors were not impartial, plalntiff did not waive his right to a new 
trial for the bias of such jurors by proceeding with the trial under di- 
rection of the court, 

At Law. On motion for new trial. Motion granted. 

Max L. Powell, for plairttiff. 

William B. C. Stickney and Alexander Dunnett, for défendant. 

WHEELER, District Judge. This is an action of slander for 
charging the plaintiflf with the murder of one Goshea. The plain- 
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tiff, a citizen of Massachusetts, was connected with a détective bu- 
reau there, and was procured to coma into Vermont by the state's 
attorney of Windsor county to assist in ferreting out violations of 
the liquor law, and other crimes in that county. He became unpopu- 
lar aniiong, and incurred hostility of, those opposed to that law ; and, 
in an encounter at night with Goshea and one or two others of thèse, 
he shot Goshea (who died) in alleged self-defense. He was indicted 
for manslaughter and acquitted. The défendant engaged in an open 
political crusade against the liquor law of Vermont, during which 
he made many public speeches in varions parts of the state, in which 
he alluded to the coming of the plaintiff into the state and to the 
shooting of Goshea as an example of the working of the liquor law 
and of its efïects. This was followed by a campaign for the nomina- 
tion of the défendant for Governor by the Republican state conven- 
tion, for his élection by the people, and by the Législature. During 
the trial the plaintifï's counsel were informed that one of the jurors 
was a sympathizer with the défendant in that crusade and those cam- 
paigns, and took an active part in the canvass for the nomination 
of the défendant for Governor, and in the élections which followed. 
This was brought to the attention of the counsel for the défendant 
and of the court, but not in hearing of the jury; and, as the juror 
lived at a distance, and a motion for discharging the juror could not 
then be seasonably prepared, action upon it was postponed by direc- 
tion of the court, and the trial was proceeded with, resulting in a ver- 
dict for the défendant. Another juror was station agent of the Rut- 
land Railroad, near the résidence of the défendant, while the défendant 
was président and manager of the road, and has been so since the de- 
fendant ceased to be président of and to manage the road, wherein 
the défendant is stiU a director and owner of a small amount of stock. 
This matter has been brought to the attention of the court, in con- 
nection with the other, since the verdict. This motion for a new 
trial on account of the alleged partiality of thèse jurors, and because 
the verdict is said to be against the weight of évidence, has been 
heard. The afitdavits in support of the motion show clearly that the 
juror first mentioned was actively engaged in opposition to the liquor 
law in the crusade against it, and for the nomination of the défendant 
for Governor on that issue by the Republican state convention, and 
for his élection by the people afterwards, and by the Législature; 
that he presided at a meeting, introduced the speaker, and was so 
openly and actively engaged in behalf of the defendant's crusade and 
candidacy that he was thought by politicians and voters in his vicinity 
to be employed for that purpose. The défendant dénies any employ- 
ment of the juror by him for that purpose, and anything more than 
a casual acquaintance with him, which is taken and considered, so far 
as the défendant was personally concerned, to be true. The juror 
himself would be a compétent witness for disproving such disqualifica- 
tions in favor of the verdict, although he would not be compétent 
against the verdict. No proof from him has been produced. 

The principal question upon the trial was as to the sensé in which 
the défendant used the word "murder" in alluding to the plaintiff. 
The défendant himself testified that, upon occasions and in speeches 
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set up. in the déclaration ;and mentipned in the têstimpny, he said a 
spotterbrought into the; state shot a harmlessipaan to death; that 
he should hâve been indiçted for raurder, as the greater included the 
less, and that he could not find another ease where murder was in- 
diçted f^r manslaughter, and that he- referred to the man who shot 
Goshea ;.; thiat he alwâys said, in alluding to this, that the indictment 
should hâve been for murder, and the degree left to the jury, as the 
greater included the. less. Other witnesses testified that he said an 
armed spptter had come into the state and shot an innocent man to 
death, and had been in4ipted for manslaughter instead of for murder. 
Some of thèse and other witnesses testified to this qualification of 
the words, so that the, §ense jn which the words were spoken was 
more in issue than anything else. As this was in the campaigns in 
which the juror was engaged on the same side with the défendant, 
he might, and probably.would, be inclined to the view of the défend- 
ant and fais witnesses as to the meaning of thé words so often used by 
the defendajjt in the. course of the campaign. Such a view would 
be likely to disturb and tend to destroy the impartiality of the juror 
to which the plaintiff jV^s entitled in the trial of a question so much 
dépendent on what might be a raatter of opinion in the campaign 
in whicji -the: ju,ror had been engaged in behalf of the defendant's 
candidacy- The other jujrorcannotjustly be said to be a servant of 
the corporation of which :the défendant was at the time of the trial — 
although he , had been before — a manager who might interfère with 
the juror's ernployment afterwards. Still, in. view of the relation 
of the juror to the corporation, while the défendant had been its prési- 
dent and active manager r near by, his , inclinations and sympathies 
might be with the defendtint and against the plaintifï upon any ques- 
tion involyed in the triaj, rThis relation might not alone be worthy 
pf serions :, considération upon this motion, but, if it had been made 
known, it wouldjprobablyhave prevented his sitting, and it heightens 
this objection to the verdict now- That of the, other juror is much 
graver. . , ;. '■,...■,.,■;' 

, , The th,eQry of a tnaljby jury, is a trial by impartial jurors, free 
from any spécial préjudice or situation vwhich might incline them sub- 
stantially îpoTe tOiOne party.than to the other. Such bias often 
exists unconsçiously, bjit, if so, it may be equally dangerous to fair, 
irapartial,,,.^ndfearless considération. of the évidence bearing upon 
an issue. tO;be tned. In. this view, the plaintifï does not seem to hâve 
had such ^^ .trjal as he was entitled^t© by a jury as nearly impartial 
as could.be, and Qught to hâve been, obtained,., . 

Itis said th^t, the trial havingpro.ceedpdafterthisi objection was so 
discoveredvit :was w;aived. . But it was:procefeded with at that time 
,in view,of the circunistances as to wh^tit lûightor might not amount 
to under direction, of the court, by 'Compliance with which none of 
the right^. Oi; the parties would bewaived. Therefore the case is 
considered noTj^f jis it would hâve been then, if the motion to set aside 
the verdict on this ground çould hâve been prepated .and presented 
then, as it has been now. 

Motion granted. ; , 
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UNITED STATES v, AMERICAN SURETÏ CO. OF NEW YORK. 

AMERICAN STJRBTY CO. OF NEW YORK v. LAWRENOEVILLBJ 
CEMENT CO. et al. 

(Circuit Court, D. Maine. December 22, 1903.) 

Nos. 513, 182. 

1. United States — Bond dp Contbactor for Public Work—Suits against 

SUBETT. 

A surety eompany was surety on the bond of a United States contracter, 
and several actions at law haylng been brought against it on the bond 
by the United States and others furfllshlng labor or material to the con- 
tracter, the claims aggregating more than the penalty of the bond, it 
filed a blll in equlty praying that such claims be marshaled and adjusted, 
and the amount for which it was liable be distributed; that further pro- 
eeedings in the actions at law be enjoined. The injunction was granted 
against ail claimants except the United States, and ail other claims were 
proved and allowed in the equlty suit. The United States refused to 
submit Its demand to the equity court, but proceeded in the action at law 
until it obtained a verdict, after which the surety, by a motion, set up a 
dividend pald by it to the other creditors under orders of the court of 
equity. Pendlng such motion the other creditors moved in the equity 
suit for a final distribution. Held, that ail creditors, includlng the United 
States, were entitled to share in the fund pro rata, and that, to secure 
such end, an order would be entered requiring payment to be made by 
complainant surety on that basis to aU creditors whose claims were before 
the court; complainant on maklng such payments to be discharged from 
further liability to such creditors, and with leave grànted it In the action 
at law by the United States to set up such payments by a supplemental 
motion as a matter affecting the amount of the judgment to be entered on 
the verdict. 

At Law and in Equity. 

Thomas L,. Talbot and Henry C. Wilcox, for American Surety Ce. 
Benjamin Tiiompson and Charles F. Libby, for Lawrenceville 
Cernent Ce. and others. 
Isaac W. Dyer, U. S. Dist. Atty. 

PUTNAM, Circuit Judge. Thèse cases were heard together on 
sundry motions yesterday. At that time we intimated orally to the 
parties our conclusions on the vaiious matters presented to us, but, 
to avoid the mistakes which are liable to arise from the complications 
involved in thèse cases, we will put on file this opinion. 

The condition of both cases is sufficiently shown by the opinions of 
this court in American Surety Company v. Lawrenceville Cément 
Company, iio Fed. 717, and in United States of America v. American 
Surety Company of New York, iio Fed. 913, and in the opinions of 
the United States Circuit Court of Appeals in The Thomas Laughlin 
Company v. American Surety Company of New York, 114 Fed. 627, 
51 C. C. A. 247, and American Surety Company of New York v. 
United States of America, 123 Fed. 287. 

The first application submitted to us in the equity case was in behalf 
of the surety eompany, to the substantial effect that, among other 
things, we should enjoin the United States from proceeding in the suit 
at law without first submitting themselves to the jurisdiction of this 
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court in tlie pending equity case. For reasons already fully stated in 
our previous opinions, showing that the right to recoup against the 
Unîtéd States as a litigant does not go so far as to authorize us to 
grant sucîr relief, we dismisëéd this application. There was aiso sub- 
mitted a pétition in behalf of the respondents, as claimants, for a final 
distribution on the principles stated in our previous opinion, iio 
Fed. 717. That we hâve granted, as will appear by the order at the 
close of this opinion. 

There was also an application in behalf of the United States to be 
permitted to appear specially in the equity suit to raise certain ques- 
tions of jurisdiction. The attorney for the United States for this 
district, having been inquired of by the court whether the United 
States would intervene further than as stated in this application, re- 
plied iiî the négative, whereupon the application was denied. 

In tlie suit at law, as appeàrs by the opinion already referred to ( 123 
F-çd. 287), a mandate had been filed as follows: 

"Thé' Judgment of the Circuit Court is reTef sed, and this case Is remanded 
to thjtt court, Wlth' directions to set aslde the order adjudging sufflcient the 
plalntifPs plea to defendant's motion after verdict, to relnstate the defend- 
ant's motion as to the amount of judgmetot, and to take further proceedings 
not Inconsistent wlth our opinion filed thîs day." 

Judgment was accordingly entered setting aside the order ad- 
judging the plaintifï's plea sufficient, reinstating the defendant's mo- 
tion, and giving time to the United States to answer the same. It was 
also stated orally that, îf the answer of the United States raised an 
issue of fact, the case would necessarily be held for the jury, unless 
the parties agreed to waive the jury as provided by statute. We also 
said that, in the event further distribution was made by the American 
Surety Company in the chancery suit, according to the order entered 
therein appended hereto, an opportunity would be given the American 
Surety Company to set up that fact, acting seasonably, either by a new 
motion of the kind discussed in the opinion of the Circuit Court of 
Appeals in American Surety Company of New York v. United States 
of America, or by an amendment to that motîon — this with the view 
of making sure that ail questions yvere got into the record in the suit 
at law, so that àll righté'might be prôperly settled therein. 

In disposihg, however, of the substantial questions before us, we are 
embarr^ssed by the Une of réasOning fOund in the opinion of the Cir- 
cuit Court of A.ppeals in American Surety Company of New York 
V. United States of America. Our attention is specially directed to 
the fact that that opinion observes that the Court of Appeals was 
"unable fully to comprehend the course ôf procédure." This référence, 
as well as certain omissions in that opinion, accentuâtes the difficulty 
which we hâve in dealing' with botli cases. The defendant's motion 
referred to in the mandate is quite fully stated in the opinion of 
the Court of Appeals, and it is treated in that opinion ^s an attempt to 
bring into the suit àï law payments made according to thedecrees in 
equity subséquent to the verdict in me suit at law, for the purpose 
of reducing the amount for which judgment should be rendered in the 
suit at law to the extent of thèse payments. The opinion, therefore, 
necessarily holds the mère fact of payrnent is a matter of substance. 
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which, consequently, as it occurred subséquent to the verdict, should 
properly hâve been taken cognizance of in the Circuit Court on a plea 
of puis darrein continuance. Following this eut to its logical con- 
clusion, the resuit might be that the United States would secure judg- 
nient to the extent of the balance of the pénal sum of the bond which 
the proceedings would thus show remaining unpaid, and thus, by a 
mère matter of priority, defeat the possibility of the respondents and 
claimants in the suit in equity receiving anything beyond the per- 
centage already in their hands. Inasmuch as ail the claims, including 
that of the United States, were pending at the same time, this would 
be équitable, unless the rule of pro rata among ail pending claimants, 
adopted by us in the opinions which we hâve passed down, already re- 
ferred to, and in the proceedings in the suit in equity, are rejected. 
Even then the resuit would be unjust, because the respondents in the 
suit in equit}' commenced suits against the American Surety Company 
long before the suit of the United States was begun, and would hâve 
obtained their judgments in those suits, except for the fact that we 
held them under injunction. Thus, in any view of the case, their 
obédience to the process of this court in equity would subject them to a 
gross injustice. 

On the other hand, in the decree entered in the cause in equity on the 
I3th day of September, 1901, which is the same referred to in the or- 
der appended to this opinion, and in the opinion accompanying that 
decree, we maintained, so far as we had jurisdiction so to do, the rule 
of equality on the pro rata basis as among ail pending claims, and 
directed distribution accordingly. Ail this occurred before the trial 
of the suit at law in behalf of the United States, in which the verdict 
of September 24, 1901, was rendered, although, on account of appeal 
being taken, the payments thus ordered were not made until after the 
décision of the Court of Appeals on the appeal, which was in 1902. In 
our disposition of the motion of the American Surety Company in the 
common-law suits which came before the Court of Appeals, and with 
référence to which our action was reversed, we regarded the time when 
payments were made as wholly immaterial ; assuming that the decree 
of September 13, 1901, establishing the rights of ail the claimants, to 
which decree the American Surety Company was a party, was the only 
substantial thing. For the reasons already stated, however, to carry 
out to its logical conclusion that the mère fact of the payment we 
hâve referred to was a substantial matter would do such gross injustice 
that, under the peculiar circumstances which we hâve stated, we are 
forced to assume that ail the conditions were not brought to the at- 
tention of the Court of Appeals, and that that court has not in fact 
rejected our theory of a pro rata equality. Consequently we are mak- 
ing our présent orders such as to give fuU efïect to that theory. 

In the common-law suit, in connection with the leave which we hâve 
given the United States to answer the motion of the American Surety 
Company which was before the Court of Appeals, we said orally that 
we would allow the American Surety Company, on seasonably making 
further payments in accordance with the décrétai order appended 
hereto, to show also the fact thereof by proper proceedings in the 
suit of the United States against it. We hâve thus disposed of ail 
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the matters submitted tous, except only that, in view of what \ve hâve 
stated, we direct, in the case of the American Surety Company v. 
Lawrenceville Cément Company et al., the following décrétai order : 

Décrétai Order. 

Considering that, pursÀj^pt, to the supplemental report of the mas- 
ter filed on September i8„ 1901, and the schedules therein contained, 
which report was duly tonfirmed by an order of September 23, 1901, 
and that ipursuant further to the decree entered on September 13, 
19QI, and the, order aforesaid of September 23, 1901, a primary djvi- 
dend was ordered and paid of 30 per cent., computed on ail the claims 
tabulated as aforesaid, amounting to $17,514.28, with interest thereon 
computed to the 24th day of January, 1901, amounting in ail to 
$19,714.65, which divîdend amounted in ail to $5,914.34; and con- 
sidering that the penalty of the bond given by the complainant, as 
set forth in this cause, is $18,000 ; and considering that the complain- 
ant is not yet in default, so that it is not yet chargeable with interest 
on said $i8,opo; and considering that therefore the entire liability 
of the complainant, and the entire amount upon which dividends 
are to be computed, is $i3,ooo, and no more; and considering fur- 
ther, neyertheless, that the complainant has had the use of said $18,- 
000 pending this litigation, so that it is équitable that it should pay 
the fées and charges hereinafter referred to ; and considering further 
that it is agreed by the parties hereto, and, also appears by the rec- 
ords of this court, that in the suit at common law, No. 182, entitled 
"American Surety Company of New York v. United States of Amer- 
ica," the xlaiip of the United States for which it is entitled to share 
with référence to the bond aforesaid is $11,896.59, as of the 24th day 
of September, 1901, according to the verdict of the jury rendered on 
the day last named ; and considering further that it has already been 
determined by this court that, inasmuch as ail the claims tabulated 
by the master in his report aforesaid, and said claim of the United 
States, at the time of the filing of the bill in this case, were pending, 
and still are pending, and hâve been Jn no part paid, except as paid 
by the dividend aforesaid under the deçree aforesaid, which decree 
expressly reserved equality for ail claimants, so that, as already de- 
termined by this court, ail the claims, including that of the United 
States, should share pro rata and equally according to the amount 
originally due on each; and considering that, by their pétition filed 
on the 3d day of November last, the rçspondents herein, or some of 
them, prayed that this court would order a final payment to each 
of them by the complainant, in accordance with the orders and decrees 
heretofore referred to ; and considering that the cornplainant does 
not object to the allowance of said last named pétition, and that this 
court is of the opinion that the same should be allowed: 

Now, therefore, it is ordered, adjudgedy and decreed that the claim- 
ants are entitled to reçeive from the complainant a final pro rata 
payment computed as foUows, to wit: The amount due the United 
States according to the verdict aforesaid shall be computed as of said 
24th day of January, 1901, by deducting therefrom the interest on 
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said amount of $11,896.59 from said January 24th to the date of ren- 
dering of the verdict aforesaid, thus determining the value of the 
amount due the United States according to said verdict as of said 
24th day of January; that the amount thus ascertained shall be added 
to the total amount upon which a dividend was computed according 
to the report and decree aforesaid, namely, $19,714.65, making thereby 
a total amount upon which the distribution of said sum of $18,000 is 
to be computed, and the percentage to be paid therefrom ascertained ; 
that thereupon the entire amount for which each claimant is entitled 
to share in said sum of $18,000 shall be determined according to the 
percentage thus estimated; that the several claimants to whom the 
dividend of 30 per cent, has heretofore been paid shall be adjudged 
and determined entitled to the amount represented by the différ- 
ence between said 30 per cent, and the final percentage ascertained 
as herein set out ; that the sum remaining, being the entire percentage, 
estimated as herein provided, due the United States as on said 24th 
day of Jamiary, shall be retained by said American Surety Company for 
such further orders, decrees, and judgments as may hereafter be made 
in this cause, or in said suit of United States v. American Surety 
Company, or elsewhere ; that whatever loss of interest accrues or may 
accrue, if any, to the United States, on account of the method of 
computation herein ordered, shall, so far as the cause is concerned, 
be accepted and taken as the necessary resuit of the refusai of the 
United States to voluntarily share on the principles determined in 
this cause; that the said master make such final and supplemental 
report, tabulating the claims and the dividends payable thereon, in 
accordance with the directions and rules determined hereby; that, 
on the coming in and confirmation of said report, the complainant will 
be entitled to a final decree to the efîect that, on completing the 
additional payments to the several respondents and other claimants 
who are willing to accept the same, according to said report as af- 
firmed, within such time as said decree shall détermine, or on the 
deposit in the registry of this court of the amount so to be paid within 
said time so determined, andj further, upon the payment within a 
time to be determined of ail tlae fées in this cause of the master and 
of the clerk of this court, to said respondents and other claimants, 
the complainant shall be discharged from ail liability to said re- 
spondents and said claimants, and shall be entitled to a perpétuai in- 
junction against the commencement or further prosecution by said 
respondents or other claimants, and each of them, of any suit or other 
proceeding with référence to the premises, excepting only that neither 
the payments to be made as herein provided, nor the decree dis- 
charging the complainant from further liability, or enjoining sûits 
or other proceedings, shall relate in any way to the United States. 

It is further ordered, adjudged, and decreed that, unless the com- 
plainant shall make such payments or the deposit in the registry of 
the court as herein provided, this bill shall be dismissed, with costs 
to the respondents, provided that no costs shall be recovered by either 
party except as already ordered. 

It is further ordered, adjudged, and decreed that the cause be held 
for further directions, orders, and decrees. 



816 026 VIIDBBAS BBFOBTBB. 

CHARLES E. DUSTIN CO. T, ST. PETBRSBTJRG INV. 00. 

(Circuit Oourt, E. D. Pennsylvanla. December 31, 1903.) 

No. 10. 

1. Salbs— Inhekbnt Defects in Machikert Purchasbd— Injubt to Other 

Machineky— Bet-Opf. 

Where a boiler, whlch was part of machinery purchased, burst by 
reason of Inhérent defeçts, of which the plalntlffs, the vendors, should 
hâve known, in an action for the prlce the défendants are entitled to 
set Off whatever they hâve expended to put the bolIer in repair, as well 
as. the damage done to other machinery, Including the cost of restoring 
such machinery and the loss incurrèd by the stoppage of the works while 
put out of opération. 

2. Bamb— Failube TO Delivbr on Time. 

The plaintlffs, having been notlfled of the necesslty for a prompt de- 
Ilvery and of the loss which delay wonld entail, were answerable for 
that whlch was occasioned to the' défendants by the failure to deliver on 
time, and by the Incomplète and détective condition In whlch the ma- 
chinery arrlved. 
8. Same— Damages— Profits— Valub of Use of Plant to bb Eqcippbd, 

The damages for the failure to deliver on time machinery designed for 
an electrlc railway and light plant Is not to be measured by the uncertain 
profits which might have been made therefrom meahwhile, but by the 
value of the use of the plant for the perlod lost. 
i. 8ame. 

Where a buyer of machinery was entitled to set off, agalnst the priée, 
loss of the value of the use of the plant during a delay in delivery, such 
loss Included Items for loss of time and services of défendants' manager, 
for extra labor made necessary by reason of the delay, and for loss of 
orders for thé Installation of electrlc lights resulting from such delay,. 
and hence such items could not be made the subject of separate claims. 
6. Samb— ALiiBOATiON- Indefiniteness. 

In an action for the priée of machinery, including a boiler, which, when 
deUvered, was so dèfective that It burst, an allégation of set-off claiming 
$271.25 for extra fuel to make the boiler whlch the buyer then had gen- 
erate sufflclent steam to run thelr works was too Indeflnite for allowance. 

At Law. Rule for judgment for want of a sufficient affidavit of dé- 
fense. 

J. B. Colahan, 3d, for plaintifï. 
Owen J. Roberts, for défendant. 

ARCHBALD, District Judge.* The contract price for the ma- 
chinery and appliances which the plaintiffs were to furnish for the 
electric railway and light plant of the défendants at St. Petersburg^ 
Fia., was $5,040 ail told, on which $2,400 has been paid, leaving a 
balance due of $2,640, for which suit is brought. To this the défend- 
ants claim to offset the expenses incurrèd in an effort to remedy de- 
fects found in the machinery and the damages resulting to them from 
the delay in delivering it, as well as the time lost in putting it in shape^ 
amounting altogether to $2,749.46. This is made up of numerous 
items, to some of which the plaintiffs except, and move for judgment^ 

US. See Sales, vol. 43, Cent Dig. S 1198. 
• By spécial assignment. 
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availing themselves of the privilège given by the Pennsylvania act of 
July 15, 1897 (P. L. 276). 

The first exception is as to the damages donc to défendants' engine 
by reason of the bursting of the boiler furnished by the plaintifïs, and 
the loss of time while the engine was being repaired. If, through 
inhérent defects, of which the plaintifïs should hâve known or against 
which they warranted, the boiler was not only imperfect, but actually 
dangerous, there is no reason why the plaintifïs should not answer, not 
only for whatever was expended to try and put it in repair, but also 
for the injury donc to other machinery when it gave way. The dam- 
age would be what it cost to restore the engine, which is fixed at 
$250, and the loss incurred by stoppage of work while it was out of 
opération, said tO' be $50. How the latter is made up is not indicajied, 
and it may be objectionable on that ground; but other than this the 
item is proper, and whatever is lacking in it may be supplied. 

The next exception is to an item of $400, loss of profits on account 
of the delay in receiving the machinery. As said with regard to the 
last item, whether this is well stated or not, the défendants would seem 
to be entitled to damages, if any were experienced, on this score in 
some form. According to the plaintifïs' written offer of August 4, 
1902, the delivery was to be immédiate, and according to the afïida- 
vit of défense they were notifîed of the necessity for prompt shipment 
on account of the requirement that the trolley rpad, to save défendants' 
city franchise, must be in opération by November ist, and of the loss 
in this and other respects which delay would entail. Notwithstanding 
this, and contrary to express directions, the machinery was sent by 
water, and not by rail, and when it did arrive it was in such an in- 
complète and defective condition that, as charged, the road was not 
able to be run until the latter part of March. For the loss of the four 
or five months thus brought about the défendants are entitled to the 
ensuing damages. Thèse are not to be measured, however, by the 
uncertain profits which they might hâve made, but by the loss of the 
value of the use of the plant for the period mentioned. Rogers v. 
Bemus, 69 Pa. 432; Dixon-Wocjds Company v. Phillips Glass Com- 
pany, 169 Pa. 167, 32 Atl. 432. A restatement of them on this basis 
may be necessary, but the plaintifïs cannot object to the gênerai 
underlying principle of the claim. The asserted offset, in other words, 
is good in substance, and opportunity therefore will be given to re- 
cast it. 

But the objection to the item of $432.27 for loss of the time and. 
services of défendants' manager is well taken. This is necessarily 
involved in the establishment of the loss of the value of the use of the 
plant for the time it was idle, and cannot be made the subject of a 
separate claim. As to this the exception is sustained. So, also, must 
it be as to the item of $350 "for extra labor made necessary by failure 
of the plaintifïs to perform their contract." This is altogether too 
generally and indefinitely charged, and, as the défendants hâve already 
taken crédit for spécifie items of labor in remedying defects, it is diffi- 
cult to see to just what it is intended to apply, unless, like the services 
of the gênerai manager, with which it is immediately associated in 
126 F.— 52 
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the y affid'a vit," ît is somethingi in-jçonnection with the, stoppage pf the 
plant, to be covered, as pointed out above, in thç gênerai estimate 
of.ithat loss. The exception to this also is sustained. The same is 
to&e.said of the item;of $600 for loss of orders for the installation of 
electrip lights. If there was anything of this kind with which the 
plairitifif was chargeable, no daim c'an be made for it directly, but only 
as part of the gênerai damages resulting from the delay, to be esti- 
mated with the rest in the value of the use of the plant, of which the 
défendants were deprived. 

l^he défendants further claim $271.25 for extra fuel to make the 
boiler, which they had, generate enough steam to run the works. This 
is very iridefinitely stated, and is objectionable for that reason, if no 
other. When it occurred does not appear, and it is therefore some- 
what difficult to judgp of it. But I suspect that it falls in the same 
category as the other items just considered, and ,so is not entitled to be 
made an ipdependent subject of claim. 

It is therefore ordered that the; défendants, within 10 days, file a 
supplemental afïidavit to meet the objections pointed out in this opin- 
ion, or othprwise judgmenti 



HÔABLY V. CHASE. 

(Circuit Cqîurt, D. Indiana. January 18, 1904.) 

No. 10,194. 

1. FBDEtiAïi Courts — JukisÔiction — Insane PeksOns — Custodt — Paeens 
■ Patrie,' ■'!.,.,.'' 

The,' fçderal courts hâve no i jurlsdiction to exercise the function of 
parens Eatr^aa for the détermination of the right to the custody of an 
Insahè, person. ' ' 

2. Same^State Courts— JùrisBiotton—Habeas Corpus— Pending Proceed- 
' ' ING8. ;■/.■ ■ ' ~f: .'■ ■■';- ,:■■ . ■ ' • ■ 

Wheye a:proceeding, had been brought in a state court, of compétent 
jurisâictIoE, between citizens of différent States, to détermine the sanlty 
of an allegéd Insane person, and the right to custody thereof, the fédéral 
court,' pènding deternilÉiatlôn of such procfiedlng, will not review the 
right to; the custody of Bnch Incompétent on a writ of habeas corpus 
, alleging itl^t he is restjr^ined of his liberty without due process of law. 

Hearing tin Pétition for a Writ of Habeas Corpus; 

On Aprii 26, i903, George' Hoadly; Jr., filed his pétition in this court against 
the respondent, Frederick S. Chase, praying for the issuance of a writ of 
. hafeeas corptis directed to the said Chase, requlring himto produce the Ixtdy 
of one Moses, Fowier, sometlme^ erroneously described, the bill allèges, as 
iloses FoVler , Ghâse, and wbo, it is averred, is illegally restrained of his 
liberty by the respondent àt St. Blizabeth's Hospltal, in the city of Lafayette, 
Ind., in violatioh'of the flrstiseetion of the fourteenth àmendmeiit to the Con- 
stitution o( thé United Statea.v In substance, the pétition allèges the follow- 
ing facts: T^e, respondent. Frederick S. Chase, is the father of Moses Fow- 
ier.. Ophelia Fowier Duhmè, an àunt of Moses Fowier, and sister of the re- 
spondenf s deceasèii Wife, who was the mother of Moses Fowier Ohase, lived 
at Cincinnôti, Ohlo, from the year 1887 to the présent «me. In 1889 the re- 
spondent was appointed byithe Sippecanoe circuit court, of the state of In- 
diana, guardian pf Msson, then 11 years of âge, and continued in such trust 
durlng thç boy's minority.' In 1887, ; with the knowledge and consent of re- 
spondéîït, the boy went'wfth his aunt to her home in Ohlo; and while 
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making hls home there wlth Mrs. Duhme, in the summer ot 1898, he became 
Insane, the resuit of a sunstroke, and was committed to a sanitarium at Flint, 
Mieh., he having been shortly prior thereto adjudged by a Miehigan court 
a person of unsound mind. The boy became of âge on June 4, 1899, and 
about that time the respondent went to Flint, took the boy as far as Détroit, 
intending to take him to respondent's home, at Lafayette, Ind.; but at Dé- 
troit the lad there met his aunt, and went wlth her to CUncinnati, where, on 
June 13, 1899, the boy was by the probate court of Hamilton county, Ohio, 
adjudged a person of sound mind, and an inhabitant of Hamilton county, 
Ohio. On November 21, 1899, on proceedings instituted by one Samuel P. 
Baird, the boy was adjudged a person of sound mind by the circuit court of 
Tippecanoe county, Ind. In the spring of 1900 the boy presented hls verifled 
pétition to the probate court of Hamilton county, Ohio, and, upon considéra- 
tion thereof, his name was changed from Moses Fowler Chase to Moses Pow- 
1er. Shortly thereafter the boy accompanied his aunt and uncle to Europe, 
and there suffered a relapse, and was placed in two différent sanitariums in 
Paris, France. The pétition then allèges that on March 25, 1903, when the 
boy was fuUy restored to health, and in full possession of his mental faeul- 
ties, the respondent, by his agents and servants, forcibly took the boy from 
the sanitarium near Paris where he was sojouming, brought him to America, 
and to the elty of Lafayette, Ind., where the respondent bas since kept the 
boy in confinement, and restrained of hls liberty; that, by reason of the vio- 
lence used and terror oceasioned by the forcible taking and confinement of 
said Fowler by the respondent, the malady returned, and at this time said 
Fowler is a person of unsound mind. On Aprll 16, 1903, the respondent filed 
his pétition in the circuit court of Tippecanoe county, Ind., praying that 
Moses Fowler Ohase be declared of unsound mind, and that a guardian be 
appointed of his person and property. The summons was read to the said 
Moses Fowler Chase by the sheriff on that day, which summons was made 
retumable April 27, 1903. It is charged in the pétition that the Tippecanoe 
circuit court had no jurisdiction, because the boy was not an inhabitant of 
Tippecanoe county, Ind., within the meaning of the Indiana statutes, and 
because the boy was, in fact and in law, an inhabitant of Hamilton county, 
Ohio. On April 25, 1903, two day s before the summons was retumable in 
the case commenced in the Tippecanoe circuit court, Mrs. Ophelia Fowler 
Duhme, the boy's aunt, filed her pétition in the probate court of Hamilton 
county, Ohio, for the appointment of a guardian by that court of the person 
and estate of the said Moses Fowler, on the ground of insanlty, and because 
the said Moses Fowler was a citizen and résident of the county of Hamilton, 
Ohio. On the same day the pétition was filed, it was considered by that 
court, and the prayer of the pétition was granted by the appointment of 
George Hoadly, Jr., one of Mrs. Duhme's attorneys, as guardian of the said 
Moses Fowler. On the afternoon of the same day the said George Hoadly, 
Jr., filed in thls court his pétition for the writ of habeas corpus. The pétition 
prays that the respondent, Frederick S. Chase, be required by the writ to 
produce in thls court the body of said Moses Fowler, then and there to abide 
the orders and judgment of this court; that upon such hearing the said Moses 
Fowler be restored to his liberty, and the respondent restrained from inter- 
fering with or attempting to deprlve him of hls liberty, contrary to the pro- 
visions of the fourteenth amendment to the Constitution of the United States. 
On the filing of the pétition in this court the respondent appeared by his 
counsel, and resisted the pétition for want of jurisdiction In this court to 
award the writ upon the facts averred in the pétition. 

W. A. Ketcham, Kumler & Gaylord, Haywood & Burnett, Kitt- 
ridge & Wilby, and Harmon, Colston, Goldsmith & Hoadly, for pe- 
titioner. 

Stuart, Hammond & Sims, Hanley & Wood, and A. C. Harris, for 
respondent. 

ANDERSON, District Judge (orally). There are several reasons 
why this court has no power or authority to issue this writ, and there 
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are several reasons why I shall refuse to issue it. It was stated by 
counsèl for the petitioner in their argument that if the question hère 
were similar to the question in the case of In re Burrus, 136 U. S. 
586, 10 Sup. Ct. 850, 34 L. Ed. 1500 — that is, if this court is asked 
now to exercise the function of parens patrise — then this court has 
no jurisdiction. If I hâve misunderstood counsel, they hâve the 
opportunity now to correct me. I understood Mr. Ketcham to 
State clearly that if this pétition asked the exercise of the function of 
parens patriae; invoked that jurisdiction which the sovereign for- 
merly possessed, and which now résides, the authorities show, in the 
States; if the question before us involved that peeuliar jurisdiction- — 
then this court has no jurisdiction to issue this writ. I think that 
the proposition is sound ; that, if the question now before us belongs 
to that jurisdiction, then this court has no jurisdiction. Blackstone, 
in his Commentaries, speaks of infants, idiots, and lunatics, and char- 
ities, as being under the care and charge of the crown, as parens 
patrise. In the Matter of Dowdell, Petitioner, 169 Mass. 387, 47 N. 
E. 1033, 61 Am. St. Rep. 290, on page 389, 169 Mass., page 1034, 47 
N. E., 61 Am. St. Rep. 290, the court uses this language : 

"The Législature, as parens patrise, may, to some extent, make provision 
for the care of those who are unable to talje proper care of themselves, as in 
the case of insane persons and neglécted children." 

In Mormon Church v. United States, 136 U. S. I, 10 Sup. Ct. 792, 
34 L. Ed. 481, in the syllabus, it is stated : 

"In this country the Législature has the power of parens patriae In référ- 
ence to infants, idiots, lunatics, charities, etc., which in England Is exerclsed 
by the crown." 

In the opinion itself the court says: 

"Lord Chancellor Somers, in Cary v. Bertie, 2 Vernon, 333, 342, sald: 'It 
Is true, Infants are always f àvoried. In this court there are several things 
which belong to the King, as pater patriœ, and fall under the care and di- 
rection of this court, as charities, infants, idiots, lunatics, etc.' " 

And again in the same opinion the court said : 

"In Fontain v. Eavenel, 17 How. 3C9, 384 [15 L. Ed. 80, 86], Mr. Justice 
McLean, delivering the opinion of this court in a charity case, said: 'When 
this country achleved Its Independence, the prérogatives of the crown de- 
volved upon the people of the states. And this power still remains with 
them, except so far as they hâve delegated a portion of It to the fédéral 
government. The sovereign wIU la made known to us by législative enact- 
ment. The state, as a sovereign, Is the parens patriœ.' " 

The court further says: 

"This prérogative of parens patriœ Is inhérent in the suprême power of 
every state, whether that power is lodged in a, royal person or in the Légis- 
lature, and has no afflnity to those arbitrary powers which are sometimes 
exerted by Irresponsible monarchs to the great détriment of the people and 
the destruction of their liberties. On the contrary, It Is a most beneficent 
function, and often necessary to be exerclsed In the Interests of humanity, 
and for the prévention of injury to those who cannot protect themselves." 

In that case, arising as it did in the territory, as it then was, 
of Utah, the Suprême Court hèld that the national government had 
this power of parens patriae in the territory of Utah ; that this power. 
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résident in the states ordinarily, resided in the national government, 
so far as the territories of the United States are concerned. 

In the case of Fontain v. Ravenel, 17 How. 369, 15 L. Ed. 80, Chief 
Justice Taney, in a concurring opinion, says : 

"Blaekstone, in hîs Commentaries (3cl vol., 47), enumeratlng what he states 
to be the extraordlnary powers of the Chancelier, says: 'He Is the gênerai 
guardian of ail infants, idiots, and lunatics, and bas the gênerai superin- 
tendenee of ail charitable uses in the kingdom; and ail this over and above 
the vast and extensive jurisdiction which he exercises in his judicial capacity 
iu the court of ehancery.' * * • So, too, Cooper, in bis ehapter on the 
jurisdiction of the court, says: 'The jurisdiction, however, in the three cases 
of Infants, idiots, or lunatics and charities, does not belong to the court of 
ehancery as a court of equity, but as administering the prérogative and duties 
of the crovra.' * * * The second section of the third article of the Con- 
stitution déclares that the judicial power of the United States shall extend 
to ail cases in law and equity specified in the section. Thèse words ob- 
viously confer judicial povrer, and nothing more, and eannot, upon any fair 
construction, be held to embrace the prérogative povrers, which the King, as 
parens patriœ, in England, exercised through the courts. And the ehancery 
jurisdiction of the courts of the United States, as granted by the Constitution, 
extends only to cases over vs^hich the court of ehancery had jurisdiction in its 
judicial character as a court of equity. The wide discretionary power vyhich 
the Ohancellor of ISngland exercised over infants, lunatics, or idiots, or char- 
ities, bas not been conferred. Thèse prérogative powers, v?hich belong to the 
sovereign, as parens patriee, remain with the states." 

So ît seems that in the case at bar tliere is involved a peculiar ju- 
risdiction, which remains in the states, and is not conferred upon the 
courts of the United States at ail. And in the case of King v. The 
McLean Asylum of Massachusetts General Hospital, 64 Fed. 325, 
12 C. C. A. 139, 26 L. R. A. 784, relied upon by petitioner, Judge 
Putnam uses this language on page 351, 64 Fed., page 165, 12 C. C. 
A., 26 L. R. A. 784: 

"W hâte ver a state tribunal, having jux'isdiction as parens patriœ, might ac- 
complish, especially in Massachusetts, -where the statute authoi-ity given to 
judges of the higher courts touching the committing of insane persons to 
asylums would cover the case of a prier informai committal, and enable them 
to apply an immédiate and practical remedy by a new one, the Circuit Courts 
[meaning the Circuit Courts of the United States] bave not the machinery to 
<3eal suitably with a fierson in the condition in which the petitioner is alleged 
in this return to be, and would therefore be prohibited, both by public policy 
and humanity, from merely discharging him from the custody in which he 
might be found. In such circumstances a court would be called on to exer- 
cise more than ordinary judicial fwwers, including those possessed by the 
Chancellor, as représentative of the sovereign, or by virtue of his sign 
manual." 

This is the case, as I understand it, that petitioner relies upon. 

It is said by one of the counsel for petitioner that they do not vvant 
this court to take this unfortunate person from the custody of his 
father, and give him in custody to the guardian appointed in Cin- 
cinnati. It is said by another of counsel for petitioner that they do 
expect this court, if it should find the facts upon the hearing to be as 
they claim, instead of turning him loose on the world, to turn him 
over to the guardian appointed in Cincinnati. 

It has been urged with a great deal of earnestness, with référence 
to the "great writ of habeas corpus," that the question hère is one of 
Personal liberty, Now, that does well enough for counsel, but surely 
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thie court caîinotshut its eyes to what it knows to be the fact. There' 
is no questîbii of liberty involy-ed hère. We ail knoW that this young 
man was nbt free in France. The pétition allèges that only at times 
was he able to leave the sanitârium in France, and only at times was 
he able to be out, except in the care of an attendant. The pétition 
allèges, it is true, with a gocsd deal of rhetoric, the rtiantier in which 
he was brought from therè herg. There is no charge in the pétition, 
however, that the father, in whose custody he now is, is doing any- 
thing except merely to hold him — fflerely to keep possession of him, 
There is' JÎO question of personal liberty involved in this matter at 
ail, in my judgment. 

Judge Putnam, in the case réïied upon by petitioner, said that the 
United States courts would not pass upon the question as to who 
should haye the custody of King. Yet this court is asked to take this 
insane perspn out of the hânds ofthe person in whose custody he 
now is, and either turn him loose in the world— which counsel who last 
occupied the fioor for the petitioner disclaimed — or put him in the 
possession of another person ;' and that, as I understand it, is asking 
this court to pass upon the question as tp who shall hâve possession 
of this insane person, and to exercise that discrétion which Judge 
Putnam expressly disclaimed the power of the United States courts 
to do, in the case relied upon by petitioner. 

In the pétition it is alleged, with respect to the proceeding com- 
menced and now pending in the Tippecanoe circuit court, that the 
only notice that was served on this unfortunate person was the 
summons which is set out in the pétition. What further notice couîd 
hâve been served, counsel for the petitioner hâve not stated, and this 
court does not know. 

Now, in the last two months this court has heard a great deal of 
argument upon the jurisdictions — the dififerent jurisdictions — of the 
State and fédéral courts; and the court has had occasion to décide 
some important questions, and to take some pronounced grounds up- 
on the cases as presented. In this case the pétition shows that on 
the i6th day of April, 1903, a pétition was filed in the Tippecanoe cir- 
cuit court — a. court which has jurisdiction of the subject-matter — al- 
leging that Moses Fowler Chase was an inhabitant of the county of 
Tippecanoe, and that he was a person of unsound mind. That case 
is still pending. The Tippecanoe circuit court has the right and the 
power to décide both of those questions; and to ask this court now,, 
right upon the eve of that hearing, as was done last Saturday night, 
and as is done now by reason of the postponement of the hearing in 
the State court until to-morrow — to ask this court now to issue this 
writ under the circumstances is équivalent to asking it to décide in 
advance that the state coui-t, which has fuU, complète, and exclusive 
jurisdiction to try those questions and décide them, will décide wrong. 
The Tippecanoe circuit court, upon the face of this pétition, has juris- 
diction of the subject-matter-^not only of the subject-matter, in the 
sensé that it has jurisdiction of that sort of questions, but it has jurisdic- 
tion of this case; it has jurisdiction of the person whose sanity is 
in question ; and, if this proceeding had not been brought, that ques- 
tion would hâve been already determined by the Tippecanoe circuit 
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court, and, as this court is bound to conclude, would hâve been properly 
determined. I do net think that this court now, a.fter that proceeding 
has been begun in the Tippecanoe circuit court — after summons has 
been issued and served, and a day set for the hearing — has any right to 
interfère with that jurisdiction. 

The only claim that is made that gives this court any appearance 
of jurisdiction is the claim that s:rows out of diverse citizenship. To 
my mind, the case of Kurtz v. Moffitt, 115 U. S. 487, 6 Sup. Ct. 148, 
29 L. Ed. 458, is conclusive of the question hère. It is well enough 
to read the statutes and the Constitution, which in gênerai ternis 
speak of the powers and jurisdiction of the United States courts, but, 
after ail, thèse courts hâve no jurisdiction except that which is dis- 
tinctly given. And in référence to diverse citizenship, in every sec- 
tion, in every clause, conferring jurisdiction because of diverse citi- 
zenship, there is included the élément of the amount in controversy. 
Counsel for petitioner hâve not pointed out any exception to this. 
If it be true that a habeas corpus proceeding brought in a state court, 
where the défendant is a nonresident of that state, cannot be removed 
to the United States court, because, although being between citi- 
zens of différent states, the controversy does not involve $2,000, ex- 
clusive of interest and costs, the conclusion seems irrésistible that 
this court is without original jurisdiction. See, also, Cross v. Burke, 
146 U. S. 82, 87, 88, 13 Sup. Ct. 22, 36 L. Ed. 896. 

The pétition for the writ is denied. 



VAN LEAR v. EISELE. 
(Circuit Court, B. D. Arkansas, W. D. December 29, 1903.) 

1. Public Lands— Hot Springs Réservation— Power to Reqdlate Use of 

Watkks. 

The United States, being the absolute owner of the Arkansas Hot 
Springs, has the same power that a private owner would haye to exclude 
the public from the use of the waters, or to prescribe the terms and con- 
ditions on which they may be used; and régulations in regard to such 
use adopted or authorized by Congress cannot be interfered with by the 
courts on the ground that they are unreasonable and oppressive. 

2. Same— Délégation op Power by Congress. 

Congress may lawfully delegate the power to make such régulations 
to the Secretary of the Interior, but any exercise of such power by him 
must rest upon some statute delegating it either expressly or by neces- 
sary implication. 
3 Same— Régulations by Secretaky op Întbrior— Validitt. 

By Act March 3, 1891, c. 533, 26 Stat. 843, relating to the Arkansas 
Hot Springs Réservation, which by section 3 vests in the Secretary of the 
Interior power to make régulations to prevent the waste of water by 
lessees, and, generally, power to "make ail necessary rules and régu- 
lations as to said bath houses and the service therein as shall be deemed 
best for the public Interest," it was designed to provide for supple- 
menting the gênerai législation of Congress by such spécifie régulations 
as may be necessary to carry out the gênerai purpose of the govemment 
to préserve the property, and at the same time to give the public the 
opportunity to usé the waters under proper and reasonable restrictions; 
and régulations proinùlgated by the Secretary thereunder in the exercise 
of his ,1uJgment and discrétion, if reasonably adapted to such purpose, 
cannot be interfered with by the courts. But such provision does not 
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confer authority to make rules 9 and 10, promulgated June 6, 1903, whlch 
proyide that no bathhouse supplled with water from the springs shall 
permit any persob to bathe therein "who Is under médical treatment," 
imless such person Is a patient of a pliysician duly registered at tlie 
office of the superlntendent, and tliat tlie right of registry will only be 
aecorded to such physicians as are approved by a board désigna téd by 
the Secretary. The fact that they apply only to persons under médical 
treatment, whlle ail others are permitted the use of the baths without 
regard to thèlr physical condition, renders such régulations void, as un- 
warranted and unreasonable, and not wlthin the power conferred; and 
their .enforcement will be enjolned at suit of a duly licensed physician 
of the State, who, by reason of having been denied the privilège of regis- 
try, Is serlously Injured In hls business because his patients, without 
regard to the aliments for which they are belng treated, are precluded 
from the use of the baths, whether prescribed by him or not. 
4 Same. 

Such régulations cannot be sustained as valid to the extent of prohibit- 
ing the use of the baths on the prescription of an unregistered physician, 
slnce they coiitain no such limitation, and the cours are without power 
to introdùce it by construction. 

In Equity. On motion for preliminary injunction. 

R. G. Davies, for complainant. 

W. G. Whipple, U. S. Atty., and Reid Gantt, for défendant. 

TRI EBER, District Judge. This is an application for a tem- 
porary injunction, submitted to the court upon the bill, answer, de- 
murrer, and afïidavits. The material facts, as they appear from the 
pleadings and the affidavits, are as follows : 

The complainant is a physician, duly licensed under the laws of 
the State of Arkansas to practice his profession, residing in the city 
of Hot Springs; and the défendant is the superintendent of the 
Hot Springs Réservation, under appointment of the Secretary of 
the Interior. The complainant has been residing there and prac- 
ticing his profession, under hcense from the state of Arkansas, for a 
humber of years, and still is authorized, under that license, to prac- 
tice his profession. That, as such physician, he has been successful, 
and established quite a profitable business. That most of the busi- 
ness of the complainant, and in £act of ail physicians practicing in 
the city of Hot Springs, comes from patieints living abroad, but com- 
ing to Hot Springs for the purpose of getting the benefît of the hot 
waters, which are said to possess great médicinal and curative povv- 
ers. That the principal object of patients coming there is for the 
purpose of using thèse waters, under prescription from their phy- 
sicians. That the hot water, which belongs to the goyernment, is 
piped from the springs and réservoirs erected by the government to 
the varions bathing establishments, and visitors can only take thèse 
baths at thèse establishments. The owners of thèse bathhouses obtain 
the water by contract from the government. On the 5th day of 
October, 1903, the défendant, who is the superintendent of the rés- 
ervation, directed the owners of ail the bathhouses that they must 
not permit any person to take baths in their respectif establish- 
ments who is under treatment of a physician, unless such physician 
is first registered at the office of the superintendent of the réserva- 
tion as one qualified to prescribe the waters from the hot springs. 
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That, in order to obtain such registration, a physician must bring 
a certificate from a board of physicians at Hot Springs, which board 
is designated by the Secretary of the Interior, that he possesses 
proper professional qualifications and character; and that is in ad- 
dition to the license and certificate granted to him under the laws 
of the State of Arkansas, authorizing him to practice his profession. 
The complainant, having been refused such a certificate from the 
board of physicians, finds himself practically stopped in the practice 
of his profession, as ail patients under his treatment are denied the 
use of any of the baths in the city of Hot Springs. The a4;tion of 
the superintendent is based upon Certain rules and régulations pro- 
mulgated by the Secretary of the Interior on the 6th day of June, 
1903, which régulations are as follows: 

"Ruie 9. No bathhouse supplied with hot water from the Hot Springs 
Eeservatlon shall permit any person to bathe therein who Is under médical 
treatment, unless the appllcant for baths présents satlsfaetory évidence that 
he or she is the patient of a physician duly reglstered at the office of the 
superintendent of the Hot Springs Réservation as one qualifled to prescribe 
the vraters from the hot springs. 

"Eule 10. Physicians desiring to prescribe the waters of the hot springs, 
«ither intemally or through the médium of the baths, must iirst be registered 
at the office of the superintendent of the réservation. Registration will only 
be accorded such physicians as are found, by a board of physicians designated 
by the Secretary of the Interior, to hâve proper professional quallflcations 
and character." 

The damages alleged by the complainant to hâve been sustained 
by him by reason of thèse acts of the superintendent exceed $2,000. 

The question to be determined on this preliminary hearing is wheth- 
er the action of the superintendent of the réservation is a violation 
of the rights of the défendant, as guarantied to him by the Constitu- 
tion and laws of the United States. 

The contention of counsel for complainant is that the Secretary 
of the Interior does not possess the power to make such rules, for 
several reasons : First, that the efïect of this rule is to deprive com- 
plainant and other physicians, situated as he is (i. e., duly licensed 
to practice his profession under the laws of the state of Arkansas J, 
of a valuable right, without due process of law; second, that, if 
Congress possesses such power, it cannot delegate it to the Secretary 
of the Interior, but must exercise it directly; third, that Congress 
did not grant to the Secretary the power claimed and exercised 
by the promulgation of the rules hereinbefore set out. 

I. In the Hot Springs Cases, 92 U. S. 698, 23 L. Ed. 690, it was 
finally determined that the lands and springs thereon are the ab soluté 
property of the government. This being the case, there can be 
no question but that the government, acting through Congress, has 
the right to control them, or refuse the use of them to the public, 
or, if it permits such use, to prescribe the terms and conditions un- 
der which this privilège may be enjoyed. In Camfield v. United 
States, 167 U. S. 518, 524, 17 Sup. Ct. 864, 866, 42 L. Ed. 260, Mr. 
Justice Brown, in delivering the unanimous opinion of the court, 
says : 

"While the lands in question are ail witbin the state of Colorado, the gov- 
ernment has, wlth respect to its own lands, the rights of an ordinary pro- 
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prietor to malntaln Its posSeBslon and to prosecute trespassèrS. It may deal 
with such lands preclsely as a prlvaté Indlvldual may deal with hls farming. 
property. It may sell or withhold them.from sale. It may grant them in ald 
of rallways or otjiev public enterprlses. * ♦ • The gênerai government 
doubtless bas a power over Its own property analogous to the police power 
of thé several states, and the extent to which Itmay go In the exercise of 
such power is measùredi by the exigeneies of the particlilar pf se. If It be 
found to be necessary, for the protectioii of the public or of intei»dlng settlers, 
to forbid ail inelosures'ot public lands, the government may do so, thougb the 
altemate sections of prlvaté lands are thereby rendered less available for 
pas:ttiragei The inconvenlencei or even damage, to the individual proprietor, 
does notj|uthorIze an aiçt •which Is In its nature a purpresture ot government 
lands. \Yhlle we do not undertake to say that Congress bas the unlimited 
Power to legislate agalnst nuisances wlthin a state which it would hâve 
withln a terrltory, we do not thlnk the admission of a territory as a state 
deprlves It of the power of legislatlng for the protection of the public lands, 
though it may thereby Involve the exercise of what is ordinarily known as 
the 'police power,' so long as such power is directed solely to its own protec- 
tion. A d&erent rule would place tbe public domain of the United States 
completely at the mercy of state législation." 

The privilège granted to cottiplainant by his license from the state 
of Arkansas merely authorizes him to practice his profession within 
its jurisdiction, but to hold that it is a Hcense to him to make use 
of the waters on the réservation owned by the government would 
deprive the. government of its rights as an ordinary proprietor, which, 
in the language of the Suprême Court above qubtëd, "it may deal 
with precisely as a private individual may deal with his farming prop- 
erty." 

Will any one contend, in the face of that décision, that, if thèse 
lands and hot-^water springs were' owned by a private individual, the 
owner could not control them as he could his other private prop- 
erty; and, if sd, would not the demand of complairiant be an at- 
tempt on his part to deprive the owner of his property without com- 
pensation or due process dî law? 

Nor can courts interfère with the exercise of the powers granted 
to Congress by the national Constitution upon the ground that its 
acts are unreasonable and oppressive. In Veazie Bank v. Fenno, 8 
Wall. 533, 548, 19 L,. Ed. 482, this proposition was ably urged upon 
the court by such eminent counsel as Reverdy Johnson and Caleb 
Cushing; but the court, in reply thereto, said: 

"The flrst answer to this Is that the Judlclal cannot prescribe to the législa- 
tive departments of the government limitations upon the exercise of its ac- 
knowledged powers. The power to tax may be exercised oppressively upon 
persons, but the reaponsibillty of the Législature Is not to the courts, but to 
the people by whpm its members are elected. So, if a particular tax bears 
heavily upon a corporation or a class of corporations, it cannot, for that 
reason only, be prônounced contrary to the Constitution." 

See, also, Spencer v. Merchant, 125 U. S. 355, 8 Sup. Ct. 921, 31 
L. Ed. 763, where numerous cases on that point are collected. 

2. That Congress caii, delegate the power to make rules and régula- 
tions concerning the pufclic domain, or other matters, is ndw no longer 
an open question, The earliest décision on that point is United States 
v. Bailey, 9 Pet. 238, 9 L,. Ed. 113, where it was held that the régulation 
of the Secretary of the Treasury, under authority of an act of Con- 
gress, permitting proofs of claims against the government to be veri- 
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fied before any justice of the peace of any o£ the states, was a valid 
délégation of authority, and a person guilty of swearing falsely to such 
a daim before a justice of the peace of the state of Kentucky was held 
to be properly convicted of perjury in a court of the United States. 
This décision has been approved and followed by that court in United 
States V. Eaton, 144 U. S. t^], 12 Sup. Ct. 764, 36 L. Ed. 591 ; Caha 
V. United States, 152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415 ; In re 
Kollock, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813. In the Caha 
Case there was a conviction of perjury, under section 5392, Rev. St. 
[U. S. Comp. St 1901, p. 3653], in a contest in a local land office; the 
oath having been administered by one of the land officers before whom 
the contest had been carried on. The judgment of the court was at- 
tacked because there w.as no act of Congress providing for such a con- 
test before those officers ; but the court held, in view of the gênerai 
grant of authority to the Secretary of the Interior to prescribe appro- 
priate régulations for the disposition of the public lands, that a régula- 
tion made by that department, authorizing such contest before thèse 
local officers, made it a case in which the laws of the United States au- 
thorized an oath to be administered, and the conviction was sustained. 
In the Kollock Case the act of Congress authorized the Commissioner 
of Internai Revenue, with the approval of the Secretary of the Treas- 
ury, to prescribe rules and régulations for the packing of oleomar- 
garine; and to sell or ofïer for sale that article packed in a manner dif- 
férent from that prescribed by the Commissioner of Internai Revenue 
was made a criminal offense. A conviction for a violation of the 
régulations thus made by the Commissioner of Internai Revenue with 
the approval of the Secretary of the Treasury was affirmed. 

3. Did Congress grant the power to the Secretary of the Interior to 
make the régulations herein relied on by the défendants as a défense 
to this action ? The contention of counsel for the défendant is not only 
that such power was granted, but also that régulations made by the 
head of a department hâve the same force and effect as law, even if 
not expressly authorized by Congress, if not in conflict with some 
statutory provision. This claim cannot be sustained. The power must 
be granted expressly or by necessary implication ; otherwise it cannot 
be lawfully exercised. Morrill v. Jones, 106 U. S. 466, i Sup. Ct. 423, 
27 L. Ed. 267; United States v. Eaton, 144 U. S. 677, 688, 12 Sup. 
Ct. 764, 767, 36 L. Ed. 591. In the latter case the court say : 

"It Is necessary that a sufflcient statutory authority should exist for de- 
claring any act or omission a criminal offense, and we do not think that the 
statutory authority in the présent case is sufflcient. If Congress intended to 
make it an offense for wholesale dealers in oleomargarine to omit to keep 
books and render retums as required by régulations to be made by the 
Commissioner of Internai Eevenue, it would hâve done so distinctly, in con- 
nection with an enactment such as that above recited, made in section 41 of 
the act of Oetober 1, 1890 [c. 1244, 26 Stat. 621]. Régulations prescrib«d by 
the Président and by the heads of departments under authority granted by 
Congress may be régulations prescribed by law, so as lawfully to support 
acts done under them and In accordance with them, and may thus hâve, in 
a proper sensé, the force of law; but It does not follow that a thing required 
by them is a thing so required by law as to make the neglect to do the thing 
a criminal offense in a citizen, where a statute does not distinctly make the 
neglect in question a criminal offense." 
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It is true, în the case at bar the rules do not make the acts of a phy- 
sician not règistef ed a critninal offense ; still, so far as the complainant 
is concemed, the statute is highly pénal, for it deprives him of a 
valuable right — -the right to practice the profession, which, under the 
laws of the state where he seeks to exercise this right, he is permitted' 
to do. We must therefore look to the act of Congress to détermine 
whether the powér to make the régulations complained of in this action 
was grantéd to the Secretary of the Interior, for, in the absence of such 
authority, thèse rules wliich are set up as a défense to complainant's 
bill are absolutely void and èf no effect. The act of Congress relied 
upon is section 3 of the act of March 3, 1891, c. 533, 26 Stat. 843, en- 
titled "An act to regulate the granting of léases at Hot Springs, 
Arkansas, and for other purposes." The parts of the section which are 
claimed to vest the Secretary of the Interior with that power are as fol- 
lows: 

"Full power Is also vested in Mm [Secretary of the Interior] to make ail 
needful rules and régulations as to' the use of the hot water and to prevent 
its waste, Ineluding full power to authorize the superintendent of the réserva- 
tion to make examination and Inspection at any time of the manner of using 
the hot water at any bath tub that it may be used in proper quantity only 
and to prevent wasté." 

This part of the section clearly limits the authority of the Secretary 
to such rules and régulations as are necessary to prevent the waste of 
the water, and therefore does not authorize the rules now in contro- 
versy. The other part of the section is more gênerai. It provides : 

"And also generally the Secretary of the Interior may make ail necessary 
rules and régulations as to sald bath houses and the service therein as sliall 
be deemed best for the public interest and to provide penaltles for the viola- 
tion of any régulation, which may be enforced as though provided by act of 
Congress." 

The object of this gênerai authority to the head of that department 
of the government under whose immédiate supervision the public lands 
are placed is obvions. The government is the owner and in pos- 
session of lands containing springs of great curative powers. By the 
provisions of the act of Congress of April 20, 1832, c. 71, 4 Stat. 505, 
thèse springs, together with four sections of land, ineluding the springs 
as near the center thereof as may be, were reserved from being entered, 
located, or appropriated for any purpose whatever. The same réserva- 
tion from disposai of the lands containing thèse springs is found in the 
act of March 3, 1877, c. 108, 19 Stat. Jlj'j, enacted by the first Congress 
which met after the final détermination by the Suprême Court that* 
the government is the absolute owner of them. At every session of 
Congress since then, acts appropriating large sums of money for the 
maintenance, improvement, and beautifying of the grounds, as well 
as regulating the use of them, hâve been passed ; showing clearly the 
intention of Congress to hold thèse lands as the property of the govern- 
ment absolutely. To provide ail détails necessary for the préservation 
of such property, and at the same time give the public an opportunity 
to make use of the healing waters, by which thousands are annually 
relieved from disease and suffering, would be impossible by gênerai 
acts of Congress; and for this reason Congress, in its wisdom, desig- 
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nated the Secretary of the Interior as the agent of the government to 
hâve complète control of the réservation, and by rules and régulations 
to provide for everything necessary to carry out the philanthropie 
objects of the government in the same manner as if owned by a private 
individual or corporation. The power thus vested in the Secretary is 
as gênerai as is possible. His duty is not only to protect the govern- 
ment in its rights, but also ail who, by permission of the government, 
may désire to use the waters with the hope of being benefited thereby. 
Cleanliness, protection" from contagions disease, provisions against the 
use of the waters in a manner which may prove harmful, and many 
other matters too numerous to mention, require prudent régulations; 
and the Secretary of the Interior was designated for that purpose, in 
order that abuses could be corrected speedily, without awaiting the 
slow action of Congress. An officer, when thus intrusted with public 
duties, is not subject to the control of the courts in the exercise of his 
judgment and discrétion, which the law reposes in him as a part of his 
officiai functions, unless such judgment or discrétion is abused and 
exercised in a capricious manner, and provided, of course, that his acts 
are within the limits of the powers thus conferred upon him by statute, 
and not unreasonable, 

The régulation complained of in the case at bar prohibits the use of 
the hot waters belonging to the government to any person under 
médical treatment, unless the physician, whose patient he is, is duly 
registered at the office of the superintendent of the Hot Springs Réser- 
vation as one qualified to prescribe the waters from the hot springs. 
Rule 10 provides : 

"That registration wlll only be accorded to sucb physicians as are found 
by a board of physicians designated by the Secretary of the Interior to hâve 
proper professional qualifications and eharacter." 

To sustain thèse rules, it is claimed by learned counsel for the de- 
fendant that, as the baths, if not taken judiciously, under direction of 
compétent physicians, are very dangerous, it is proper for the Secre- 
tary of the Interior to permit only such physicians to prescribe them 
as may, upon examination, be found to possess proper professional 
qualifications and eharacter. If this is true, the court would not hesi- 
tate to sustain thèse rules as a reasonable exercise of the discrétion 
vested by law in the Secretary, for the courts will always indulge in 
presumptions in favor of the validity of the acts of an officer vested by 
Congress with the power to détermine certain matters, provided that 
such a rule is reasonable, and within the powers, either express or im- 
plied, granted to him. An examination of rule 9 will show that persons 
not under médical treatment of a physician are not excluded from the 
use of thèse waters, but the prohibition is confined only to such persons 
as are under médical treatment of a physician. Why is a person not 
under médical treatment of a physician in less danger from the use of 
thèse waters than one under treatment of a physician duly licensed as 
such under the laws of his state, but not registered on a certificate of a 
board appointed by the Secretary of the Interior ? The court is unable 
to understand the cause of such a distinction. If persons not under 
médical treatment of a physician can safely take thèse baths as often 
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as, and in any manner, they désire, it is hardly reasonable to présume 
that, if he happons to be under médical treatment of a physician, the 
baths woùld become dangerous. But it is earnestly insîsted that, if 
the iSecretary has thé power tq prevent the use of the baths upoti the 
prescription of an unauthorized physician, the rule should be sustained 
to that extent. The difSculty with this contention is that the Secretary 
did not see proper to so limit the rule, and courts are powerless to in- 
troduce words of limitation. The rule must stand as a whole, or fall 
altogether. In United States v. Reese, 92 U. S. 214, 23 L. Éd. 563, 
the same contention was made in behalf of an act of Congress ; but the 
Suprême Court, in overruHng it, said : 

"We are therefore direetly called upon to décide whether a pénal statute, 
enacted by Oongress with Its limited powers, which Is in gênerai language 
broad enough to cover wrongful acts witiiout as well as wlthin the constitu- 
tlonal jurlsdictlon, : can be llmîted by judlcial construction so as to malie it 
operate only on that which Congress may rightfully prohibit and punish. 
Por this purpose, we must take thèse sections of the statute as they are. 
We are not able to reject a: part which Is unconstitutional, and retain the 
remainder, because it is not possible to eeparate that which is unconstitu- 
tional, if ther^ be any such, from that which is not. l^he proposed effect Is 
n6t to be attained by strlklng out or disregardlng words that are in the sec- 
tion, but by inserting those that are not now there. Bach of the sections 
must stand as a whole, or fall altogether. The language is plain. There is 
no room for construction, unless it be as to the effect of the Constitution. 
The question, then, to be determined, Is whether we can introduce words of 
limitation into a pénal statute, so as to make it spécifie, when, as expressed, 
it Is gênerai only. It would certainly be dangerous if the Législature could 
set a net large enough to catch ail possible offlenders, and leave it to the 
courts to step inside and say who could be rightfully detained, and who 
should be set at large. This would, to some extent, substitute the judicial 
for the législative department of the govemment. * * * To limlt this 
statute in the manner now asked for would be to make a new law, not to 
enforce an old one. This is no part of our duty." 

The same question was âlso before the court in the Trade-Mark 
Cases, 100 U. S. 82, 25 L,. Ed. 550, and the court there said: 

"It has been suggested that, if Congress has power to regulate trade-marks 
used in commerce with foreigii nations and among the several states, thèse 
statutes shall be held valid in that class of cases, if no further. * * * 
While It may be true that when one part of a statute is valid and constitu- 
tlonal, and another part is unconstitutional and void, the court may enforce 
the valid part, where they are distlnctly éeparable, so that each can stand 
alone, it is not within the judicial province to glve to the words used by 
Congress a narrower meaning tlian they are manifestly intended to bear, in 
order that crimes may be punished which are not described in language 
that brings them wlthin the'constitutional power of that boày." 

There is another ground upon which this rule must be held as being 
in excess,of the powers granted to the Secretary. The rule does not 
limit the prohibition to use the baths to such persons as désire to take 
them upon prescription of an unregistered physician, but ail persons 
who are patients of such a physician, although they may be treated 
for some diséase which dçies not require the use of the baths at ail, are 
included by the terms of this rule. A person may be under treatment 
ôf such a physician for a disease which can in nd wise be affected by 
the use of the hot water; still, if he desires to make use of it of his 
'^wn voîition, he cannot, under this rule, do so, because he is under 
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treatment of an unregîstered physician, while, if he was not under such 
treatment, he would be accorded the privilège of using them. The 
act of Congress does not undèftake to vest the Secretary of the In- 
terior with such power. 

The rule as now enforced is unwarranted and unreasonable, and for 
this reason absolutely void and of no efïect. Complainant is entitled 
to a temporary injunction. 



STBAIN V. CHICAGO PORTRAIT CO. 

(Circuit Court, "W. D. Missouri, W. D. November 28, 1903.) 

No. 2,804. 

1. FOBEIGN COEPOBATIOîTS— SERTICH OF PbOCESS ON AOENT— VALIDITT. 

In gênerai, where It Is sought to bind a corporation by service of 
process on an agent or employé in anotber state, such agent or employé 
should sustaln such relation to the matter, growing ont of the character 
of hls employment, as would impose on hlm the duty to report the fact 
to his principal or employer. 
8. Same — MissoDRi Statuts — Agents on Whom Service mat bb Made. 

By the statute of Missouri, foreign corporations doing business in the 
State are required to file their articles of incorporation, establish an of- 
fice or agency, and subject themselves in certain prescribed respects to 
the state lavrs; but corporations "entirely nonresident," solieitiug busi- 
ness through "drummers or traveling salesmen," are expressly exeepted. 
By a further provision service is authorized to be made in an action 
agasnst a corporation having no office or agency by serving an agent of 
the company wherever found. Held that, in an action for malicious pros- 
ecutlon against a nonresident corporation having no office or agency in 
the state, valld service could not be made on one who was merely a 
solicitor of orders for goods which were sent to the company to be filled, 
who recelved a commission on such orders, and had no other relation to 
the company and no relation to the matter out of which the action arose, 
such person not being an "agent" witbin the fair and reasonable meaning 
of the statute. 

On Motion to Quash SherifFs Return of Service. 

George P. Norton, for plaintiiï. 
Wash Adams, for défendant. 

PHILIPS, District Judge (orally). This is an action for malicious 
prosecution, instituted in the circuit court of Jackson county, Mo., 
and removed to this court. The sheriff's return, which is sought to 
be quashed, is : 

"Exeeuted this writ in Jackson county. Missouri, on the 31st day of July, 
1903, by dellvering a copy of the same, together with a copy of the pétition 
hereto attached, to C. H. Gurley, agent for the withln named défendant 
corporation, the Chicago Portrait Company, they having no business office in 
Jackson county, Missouri." 

The motion to quash is accompanied by affidavits and exhibits, the 
purpose of which is to show that the alleged agent Gurley was not 

IF 1. Service of process on foreign corporations, see note to Eldred v. Ameri- 
can Palace Car Co., 45 O. C. A. 3. 
\2. See Corporations, vol. 12, Cent. Dlg. § 2316, 
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such agent and did not sustain such relation to the company as to 
authorize service of this proqess upon him. Our statutes provide and 
contenaplate that where a nonresident corporation, as the défendant in 
this case is admitted to be, is doing business in the statç, but has no 
actual situs, as by haying an- office or appointed agent under the pro- 
visions of the statute requiring nonresident corporations doing busi- 
ness in this state to establish an office or agency, etc., upon whom 
service can be had, and to make report to its principal, service may 
be had upon the agent of the company wherever found in the state. 
Now, it appears from the affidavits in this case and the contract be- 
tween the défendant company arid one Gurley that the portrait com- 
pany is a corporation of ïllinois, located at Chicago ; that it appoints 
men to go out through certain districts, who are called "road mas- 
ters," to solicit business for the enlargement of pictures and photo- 
graphs and- for the sale of f rames ; and that thèse soljcitors, or road 
men, get the business and se^id the orders in to the company at Chi- 
cago; and I présume if the orders are accepted by the company it 
makes the enlargement of the picture or photograph, or the f rames, 
as the case may be, and then sends them, consigned to the company — 
not to the employé or agent, but to itself— at the place where the pic- 
ture or frame is to be delivered; and, while it is not exactly clear as 
to the process of delivery, the agent, when the article reaches its des- 
tination, calls for it, and remits the charges to the house at Chicago. 
Now, what was his relation to the company ? He seems to get a cer- 
tain commission on the work obtained for the company, and he is 
given a certain district in which to operate in the state of Missouri — 
the northwestern part, including the county of Jackson. He em- 
ploys such assistants and employés as he sees fit in assisting him in 
this matter of drumming up and getting business for the company 
and sending thèse orders in ; that is the substance of it. 

The question presented is whether that is such an agent, within the 
purview of the statute, as would authorize service upon the nonresi- 
dent corporation to entitle the plaintiff to a judgment in personam 
upon such service. It is a question not wholly free from embarrass- 
ment. But, after giving it such investigation as opportunity per- 
mits, I hâve reached the conclusion that, as applied to the particular 
facts of this case, this party ought not to be held to be such agent as 
that service coiild be had upon him. The question has undergone 
two close and scrutinizing investigations by the Suprême Court of 
the United States, and I shall not refer to the many cases ruled upon 
the circuit, because I hâve not the time nor is it necessary hère to 
do so. 

The case of St. Clair v. Cox, ip6 U. S. 350, i Sup. Ct. 354, 27 L. 
Ed. 222, and the case of Connectieut Mutual Life Insurance Company 
y. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 L,. Ed. 569, are the most 
interesting, because they preseint the reasons for the rule, and lay 
down some uhderlying fundamental principles which ought to guide 
the court in determining such cases, without being influenced or con- 
trolled so much by the particular and specially ruled cases. 

Mr. Justice Field in St. Clair v. Cox, 106 U. S. 355, i Sup. Ct. 359, 
27 L. Ed. 222, would seem to indicate that his judgment was in- 



STEAIN V. CHICAGO POETEAIT 00. 833 

fluenced largely by the question as to whether or not the subject- 
matter of the litigation in the case in which the service was had upon 
the imputed agent in any wise pertained to his functions as the agent 
or employé of the company. He said : 

"Aîl that there Is In the légal résidence of a corporation in the state of 
Its création consists in tlie fact that by its laws the corporators are asso- 
ciated together and allowed to exercise as a body certain functions, with a 
rlght of succession In Its members. Its oflBcers and agents constitute ail that 
Is visible of its existence, and they may be authorlzed to act for it without 
as well as within the state. There would seem, therefore, to be no sound 
reason why, to the extent of thelr agency, they should not be equally deemed 
to represent It In the States for whIch they are respectlvely appointed when 
it is ealled to légal responsibility for their transactions. *' * * If a state 
permlts a foreign corporation to do business within her limlts, and at the 
same time provides that in sults against it for business there done process 
shall be served upon Its agents, the provision Is to be deemed a condition of 
the permission, and corporations that subsequently do business In the state 
are to be deemed to assent to such condition as fully as though they had 
speclally authorized thelr agents to recelve service of the process. Such con- 
dition must not, however, encroach upon that prlnciple of natural justice 
which requires notice of a suit to a party before he can be bound by it. It 
must be reasonable, and the service provided for should be only upon such 
agents as may be properly deemed représentatives of the foreign corporation. 
• • * "We do not, hov?ever, understand the law as authorizing the service 
of a copy of the wrlt, as a summons, upon an agent of a foreign corporation, 
unless the corporation be engaged in business in the state, and the agent be 
appointed to act there. We so construe the words 'agent of such corporation 
within this state.' They do not sanction service upon an offlcer or agent of 
the corporation who résides In another state, and Is only casually In the 
state, and not- chargea with any business of the corporation there." 

Further on, in discussing the case of Newell v. Railway Company, 
19 Mich. 344, the court said : 

"Admltting, therefore, for the purpose of this , suit, that In glven cases the 
foreign corporation would be bound by service on its treasurer in Michigan, 
this could only be so when the treasurer, the then officiai and offlcer then In 
a manner impersonating the company, should be served. The transaction of 
business by the corporation in the state, gênerai or spécial, appearing, a cer- 
tificate of service by the proper officer on a person who is its agent there 
would, In our opinion, be sufhclent prima facie évidence that the agent repre- 
sented the company in the business. It would then be open, when the record 
Is offered as évidence in another state, to show that the agent stood In no 
représentative character to the company, that his dutles were limited to those 
of a subordinate employé or to a particular transaction, or that his agency 
had ceased when the matter in suit arose." 

In this case it was ruled that where the officer's return simply 
stated that he had served the agent of the nonresident corporation, 
and the return did not disclose the fact that the défendant company 
was doing business in the state, and the record of the case did not 
disclose that the suit in question grew out of his transactions, the 
judgment was void, and subject to attack collaterally. Under that 
ruling, if the défendant in this case should stand upon this return, 
and the pétition did not even disclose the fact that the corporation 
was doing business in this state, or that the service was made upon an 
authorized agent, it would be bad. 

The pétition in this case shows that the cause of action is an alleged 
tnalicious prosecution instituted by the défendant corporation against 
126 F.— 53 
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the plaintiff. What had Mr,. Gurley, upon whom the process in this 
case was geryed, to doiwitht^e^matter or transaction in question, 
which in no wîsepertgjniedto.liis spécial contractual relation to the 
défendant company? He was j-junder no obligation to jreport to the 
Company any transaction or suit which did not touch his business do- 
main. He h^d iiaught to do wi'th the subject-matter of this suit. It 
did not grow out of his employment. In the very justice of the case, 
and upon principles of public policy, where the principal is sought to 
be bôund by notice to or prdtess upon an agent or employé, such 
agent or eoiployé should siistaîn such relation to the in^tter growing 
out of the character of hjsènaplbyment as would, fide et fiducia, im- 
pose upon him the duty to report the fact to his principal or employer. 
Thisis'the rule in respect <jî the law of agency in thé matter of an 
efifective:!|liotice to an âgénf W bînd the prin.cipal. Stôry on Agency, 
§ 140; Hayward, etc., v.iNat. Insurance Company, ,52 Mo. 191, 192, 
i4;Am.!Rep. 400i • : 

This inheres in the rule^lhat the assumed agent is àcting in a rep- 
resérltatî^e câpà.City for the|':ci|:)'ni^à]p at the timé 6f the notice or serv- 
ice, ôf process. As the npn|-esidpnt corporatiori must be doing busi- 
ness in the state to authorize service on the agent or employé, it would 
seem reatsonable that such service ôf process ought to be in an action 
in some %ay connected with'or touching the matter wHich the em- 
ployé réprëserits. This woulçî séém to be the jdea riot orily expressed 
by Mr. Justice Field in St. Clair v*. Gox, 106 U. S. ,350, i Sup. Ct. 354, 
27 L,. Ed.; 222, but also by Mr.î|ustitte Peckham in Mutual Life Insur- 
ance Company V. Sprâtléy, ïj'i U; S. 602, 19 Sup. Gil'sbS, 43 L. Ed. 

A brief référence to thèse rulings will put before counsel who are 
interested in this case the thought that is in the mind of the court. 
In the latter case the, ïylutual'Çrîîe Insurance Cb&pahy had for 24 
years been doIng an insurançc: business in the statç.of Tennessee; it 
had at onetime complied with the law of the state of Tennessee, which 
is not unlike the statute of this state, which requifed the nonresident 
corpoi-ation doing business in the state to establish an office and 
agent ttiere upon whom process could be had, aiid it became subject 
to the domiciliary control,.to the sovereignty, of the state. It had a 
gênerai agent located at Ivouîsville, Ky., who had charge of the busi- 
ness in the two states 6Î KentUçky and Tennessee. After the In- 
surance policy in question, of Spratley, had been issued, the company 
withdrew.its agent from the state of Tennessee, and had no local es- 
tablished agent there. After â time it did not perhaps' solicit business 
in Tennessee, and only looked after the old policies through the agent 
at Louisville occasionally.' sending local employés down there, as its 
policies theretofore issued were from time to time.maturing and be- 
came the subject of adjustment and litigation. Spratley died, and the 
claim waS sent in to the Company, and theireupon the company sent 
Chaffee (the agent at Louisville) tO Tennessee, with authority not only 
to investigate the loss, but toadjust it in such way as he saw fit. 
Upon a disagreement as to the adjustment, and pending thèse nego- 
tiations, while he waS there thé administrator brought suit against the 
company in the state court, and service was had upon Chaffee. Judg- 
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ment was rendered against the company by default. The insurance 
Company afterwards filed a bill in equity in the United States court of 
Tennessee to set aside this judgment. It is quite apparent, to any one 
who will read the discussion of that question by Mr. Justice Peci<ham, 
that his ruling was controlled by the fact that under the particular 
circumstances of the case said gênerai agent was invçsted with au- 
thority from the company, not only to look after the transaction of 
their business in that locality, but he was in Tennessee for the very 
purpose of adjusting this matter, with plenary power to compromise 
and settle and adjust it. He was, for the purpose of the case, pro hac 
vice, the corporation itself, and the opinion is bottomed upon that 
proposition. He was there in his capacity as adjusting agent of a 
transaction, connected with the very matter of his local supervision, 
and it was for that reason ruled that service on him was sufficient. If 
the law were otherwise, it would be that a nonresident corporation 
sending a spécial agent into this state to transact a spécial, limited, 
matter could be sued hère, in personam, respecting a cause of action 
entirely foreign to his spécial mission, by serving process on such 
spécial agent. 

The représentative character of the agent required by the rule to 
authorize process on him is illustrated by référence to the provisions 
of the Missouri statute (Rev. St. 1899, §§ 1024-1026), which require 
foreign corporations for pecuniary profit, doing business in the state, 
to file articles of incorporation with the Secretary of State, and be sub- 
ject to local Visitation, régulation, and the payment of taxes on its 
business; which expressly excepts from tlie opération of this statute 
"drummers or traveling salesmen, soliciting business in this state for 
foreign corporations which are entirely nonresident." The terms 
"drummer" and "traveling salesman" hâve a well-known popular 
meaning. They are employés of such corporations, employed to go 
into other states and communities to drum up and solicit business 
for the houses they represent. Their functions in that respect are very 
aptly stated by Judge Lochren in Boardman v. McClure Company (C. 
C.) 123 Fed. 617, where he held that under the statute of Minnesota, 
which it may be conceded is somewhat more restricted than the pro- 
visions of the statute of this state, drummers and traveling salesmen 
coming into the state were not agents, within the meaning of that stat- 
ute. In speaking of the functions of such men he says : 

"I thlnk it would be golng too far to hold that under this statute a jobbing 
corporation who bas traveUng men sent through the country to solicit orders 
for goods or wares can be held, under a statute like this, to be doing business 
wherever those solicitors go, and that it is liable to be served with process 
by delivering copies of the process to such traveling men going about the 
country. They would not be transacting the gênerai business of the corpora- 
tions, which would be to sell goods, either goods that they were dealing in, 
or goods that they were manufacturing. Many manufacturing foreign cor- 
porations are doing business hère. Many who are manufacturing farm ma- 
chinery hâve warehouses in St. Paul and Minneapolis, and presumably places 
in différent other states, where they keep their machinery for sale and sell 
it, and hâve their agents in charge making sales. No doubt they are doing 
business in the state. But I think that is différent from a case where they 
merely send agents through the country to solicit orders, either from those 
who use the articles or from dealers in the articles. Now, in this case service 
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was made upon Mr. Llttle, who bas an office In Chicago, and from the affl- 
davits appears to bave been employéd In soUcitlng advertisements for the 
magazine publlshed by tbe defendiant Company. There Is no doubt that a 
portion of Its business is the publication of thèse advertisements— a large and 
remunerative portion of the business j as much so probably as the literary 
part of the same magazine. I bellpye it is admltted that It is still larger. 
The business of the corporation, s6 far as concerns that magazine, is to pub- 
llsh the maga^ne and to circulatè it. The évidence, so far as that goes, Is 
that It circulâtes It by mail to subscribers, and that to get It Into the hands 
of the dealers It sells It to some large: company In New York, who deals in ail 
the magazines and furnishes them ip. the dealers. Its business is transacted 
in New Yorlî. It does not seem to mé that it is transacting business in Min- 
nesota sltnply by ha ving solicitors for advertisements hère, and that appears 
to bave been the extent of Mr. little'S business. The testimony of those who 
are presmned to hâve knpwledge on the subject, of Mr. Little himself, and 
of Mr, Prady, Is that he had no autbprlty to make contracta, even for adver- 
tisements, but siriiply to sollcit orders— to procure pêrsons to forward pro- 
posed advertisements to the company; or perhaps he took the proposed ad- 
vertisements and forwarded them himself, and that from the rates which 
are made public In the magazine, or In instructions which he had, he could 
assure the persons of whom he sollcited advertisements in respect to the 
rates and whàt would be charged for the advertisements If they were in- 
serted; but he didn't make deflnite contracts. The name which such person 
assumes, even with the knowledge of his principal, wlll not be eontrolling 
when the real character of hls employment appears." 

Now, in this case, neither the évidence before the court nor the 
contract between the défendant and Gurley discloses the fact as to 
whether or not Gurley had the right to make contracts obligatory upon 
the company, While a certain territory was assigned to him for his 
opérations as solicitor, such contract would be perfectly consistent 
with the office of a drummer or soliciting salesman. He had no in- 
terest in the goods to be sold by the company. He was simply to ob- 
tain and send in ordérs for the enlargement of pictures and photo- 
graphs, or the sale of f rames, and delivery thereof. Presumably 
thèse orders would be passed upon by the house when sent in, and 
when accepted the company would enlarge the same or f rame them as 
ordered, and consign them, not to Gurley, but to itself, at the destina- 
tion where the orders were taken. Gurley, either by himself or 
through his subemployés, would coUect for the portraits and remit 
to the company. It is therefore difficult to distinguish between his 
relation to his employer and that of any other drummer or soliciting 
salesman sent by a nonresident corporation into another state to pro- 
mote the sale of goods. 

I take it that it would hardly be contended that this company was 
doing business within thei state, within the purview of section 1026, 
Rev. St. Mo. 1899; so that had it failed to file its articles of in- 
corporation with the Secretary of State, and furnish a list of its busi- 
ness for assessment purposes, it could not enforce the collection of any 
claim for pictures and f rames shipped by it and delivered to parties 
thus ordering them. The statute p^oviding for service of process 
on agents of nonresident corporations and section 1026 should be 
construed together, as they illustrate what was in the mind of the 
Législature in speaking of the agent or employé of a nonresident cor- 
poration doing business in the state. And, inasmuch as the statute 
expressly exempts from its opération drummers and solicitors in the 
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State, I do not think it ought to be held that Gurley, who had no 
office in the state, who was traveling over différent counties in the 
State, soliciting business in this county, and sending in his orders sim- 
ply because he is found anywhere in the state, service could be had 
upon him in a suit respecting a matter in no wise connected with his 
employment. He was under no obligation to send in such notice to 
his principal. I think that when we get down to the underlying prin- 
ciple upon which the state statute is founded there is not much diffi- 
culty in this case. 
The motion to quash will therefore be sustained. 



JACKSON V. SIEGFRIED. 

(Circuit Court, N. D. Oalifornia. June 27, 1901.) 

No. 12,732. 

1. CusTOMs DuTiBS— Classification— Unusdal Coverings— Tba Caddies. 

Certain patent tin cases or chests linown as "Tooliey's Patent Bxcel- 
slor Tea Caddies," which are used as coverings In the transportation of 
tea, and which, after having subserved that purpose, are used, and are 
designed to be used, for other purposes, are subject to the additional 
duty provided in section 19, Customs Administrative Act June 10, 1890, 
c. 407, 26 Stat. 139 [U. S. Comp. St. 1901, p. 1924], "for any unusual arti- 
cle or form designed for use otherwlse than in the bona fide transporta- 
tion" of merchandise to the Uni(t>d States. 

On application of John P. Jackson, Collector of Customs at the port 
of San Francisco, to review the décision of the Board of General 
Appraisers (G. A. 4358), which sustained the protest of the importera 
against the assessment of duty on imported merchandise. 

This case Involves the construction of Customs Administrative Act June 
10, 1890, c. 407, § 19, 26 Stat. 139 (U. S. Comp. St. 1901, p. 1924), the pertinent 
part of which reads as follows: "If there be used for covering or holding 
imported merchandise, whether dutiable or free, any unusual article or form 
designed for use otherwlse than in the bona fide transportation of such mer- 
chandise to the United States, additional duty shall be levied and collected 
upon such material or article at the rate to which the same would be sub- 
ject if separately imported." The collector classifled certain tea caddies as 
unusual coverings within the meaning of section 19, and assessed an addi- 
tional duty under the provision for manufactures of métal, in paragraph 193, 
Schedule C, § 1, Tarife Act July 24, 1897, c. 11, 30 Stat. 151 (U. S. Comp. St. 
1901, p. 1645), at 45 per cent, ad valorem, that being the rate to which the 
articles would hâve been subjeeted if imported separately. On protest by 
the importers against this assessment the Board of General Appraisers found 
that the caddies in question "were designed for the bona fide transportation 
of the tea to the United States, and that neither from material, character, 
or form were they designed to évade duty," and accordingly reversed the dé- 
cision o( the collector. The collector appealed from this décision. 

H. S. Foote, U. S. Atty., for the collector. 

MORROW, Circuit Judge. Findings: (i) That the articles in 
question in this case consist of certain tin coverings of tea, to wit, 
15 cases or coverings of tea imported by J. C. Siegfried & Co. into the 
United States, to wit, into the port of San Francisco, from Yokohama, 
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in the etripire oî Jàpan, pef steamship Urd. (2) Said cases or cover- 
ings of tea are wholly composed and naanufactùred of light tin, in the 
form of a tiri Chést, and the dimensions of each chest are 3 by 2^ by 2 
feet, and each chest is capable- of containing about 80 pounds of tea, 
and is used to contain and proteCt tea in its transportation. (3) The 
tin cases or coverings of tea in question are known generally in the 
United States as tea caddies^" apd, after having subserved the pûrpose 
of the trajnsportation and importation oî tea, are uséd as tea caddies, 
and as such are protected by letters patent entitled "Toohèy's Patent 
Excelsior Tea Caddy," No.; 5d6,pt, dated September 25, 1894. (4) 
Under said letters patent said tin cases or coverings of tea known 
generally as tea caddies are manufactured with a sliding cover, and, 
after having subserved the purpose of the importation of tea, are de- 
signed to be used, and ai^ ysed,- to retain tea and such like articles 
as may be placed there;in, and , are available, . and are actually em- 
ployed, for lises othef tliàrî âh'iâ in addition to the transportation of 
tea. (s) The said tin cases oécoverings of tea are net specially pro- 
vided for in the tarifï, act of July 24, 1897, ç..ii, 30 Stat. 151 (U. S. 
Comp. St. 1901, p. 1626). : 

From the foregoing ftndings of fact I find as a matter of law that 
the impdrted articles in question are unusual coverings of tea, and 
§hould be classified ahd assessed for duty as articles wholly composed 
and manufactured of métal, to wit, tin, and are not specially provided 
for by the act of July 24, 1897, and as such are subject to a duty of 
45 per cent, ad valorem, undef paragraph 193, Scheduïe C, § i, of 
Act July 24, 1897, c. II, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1645), 
and thàt the décision of the Board of United States General Apprais- 
crs renderçd Kebruary 7, 1899, .^t New York, holding that the articles 
in quesition are not sûbjçct to duty, but are entitled to free entry as 
coverings of tea, under the provisions of section 19, Customs Ad- 
ministrative Act June 10, iSgcl,. cl 407, 26 Stat. 139 (U. S. Comp. St. 
1901, p. 1924), is erroneous, and should be reversed. 

It is hereby ordered that judgment be entered accordingly. 



I. T. WILLI^JilS & SONS V. UNITBD STATES. 

(Circuit Oourt, S, p. New York. December 18, 1903.) 

No. 3,337. 

1. Cdstoms DtJTiEs—CLAssii'iofTTON— Cabinet Wood. 

Eeld, thàt certain çabjûetwood, sawed lengthwîse on two or more sldes, 
Is not fçee of duty, under tjie provisions in para:graph 70O, Free List, § 2, 
Tarife Act July 24, 1897, «J. 11, 30 Stat. 202 [U. S. Comp. St. 1901, p. 1689], 
for "ail fonns of eàblnçt wood, In the log, rongh or hew» only," but Is 
dutlablB "under paragraph 198, Scheduïe D, § 1, e. 11, of said act, 30 Stat. 
167 [U. S. Comp. St. 1901, p. 1646], coverlng "cabinet woods not further 
manufactured than sawed." 

Application of I. T. Williams & Sons, importers, for a review of the 
décision of the Board of General Appraisers, which affirmed the as- 
sessment of duty by the collector of customs at the port of New York 
on certain imported merchandise. 



839 

The opinion of the Board (In re Williams, G. A. 5191)15 as follows: 

FISOHER, General Appraiser. The merchandise hère in question was as- 
sessed for duty at the rate of 15 per cent, ad valorem under paragraph 198, 
Schedule D, § 1, of the tarifiC act of July 24, 1897, c. 11, 30 Stat. 167 [U. S. 
Comp. St. 1901, p. 1646], and Is claimed to be free of duty under paragraph 
700, Free List, § 2, c. 11, of said act, 30 Stat. 202 [U. S. Oomp. St. 1901, p. 
1689], as "ail forms of cabinet woods, In the log, rough or hewn only." We 
flnd as matter of fact that thls merchandise consists of deals or flitches of 
Italian walnut from 4% to 12 inches thick, 18 to 31 Inches wide, and 6 to 11 
feet long, ail being sawed on two sides, and some sawed on four sides. The 
importers rely upon the décision in Williams v. U. S. (O. C. ; no written opin- 
ion). That case arose, however, under the tariff act of August 27, 1894, 
c. 349, 28 Stat. 509, which provided in paragraph 684, Free List, § 2, 28 Stat. 
546, for "ail forms of cabinet woods, in the log, rough or hewn." This provi- 
sion appears in the act of July 24, 1897, par. 700, Free List, § 2, c. Il, 30 
Stat. 202 [U. S. Comp. St. 1901, p. 1689], with the important addition of the 
Word "only." In the act of 1897 there is a provision (paragraph 198, Schedule 
D, § 1, c. 11, 30 Stat. 167 [V. S. Comp. St 1901, p. 1646]), whIch did not appear 
in the act of 1894, for "sawed boards, planks, deals, and ail forms of sawed 
cedar, lignum-vitse, laneewood, ebony, box, granadilla, mahogany, rosewood, 
satinwood, and ail other cabinet woods not further manufactured than 
sawed, fifteen per centum ad valorem." This provision was also in the act 
of October 1, 1890, c. 1244, § 1, Schedule D, par. 220, 26 Stat. 583, and when 
Congress dropped it from the act of 1894 the collecter classified the merchan- 
dise as an unenumerated article, whoUy or partly manufactured, which classi- 
fication was overruled by the court. Thèse deals or flitches are not "in the 
log," each log having been sawed lengthwise at least two or three times. 
They are, however, clearly within the provision for "cabinet woods not 
further manufactured than sawed." This décision is in harmony with G. A. 
4502, where the same question arose as to mahogany legs squared by sawing, 
which were held not to be free as logs rough or hewn only. It difïers, how- 
ever, from G. A. 5181, recently decided by the board, wherein cabinet wood 
merely sawed crosswise for convenience in transportation was held to be free 
of duty under paragraph 700. The protest is overruled, and the décision of 
the coUector aflirmed. 

W. Wickham Smith, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

Before PLATT, District Judge. 

At the close of the argument the décision of the Board of General 
Appraisers was afiirmed in open court, without opinion. 



COLTBANE v. BALTIMORE BUILDING & LOAN ASS'N. 

(Circuit Court, W. D. Virginia. October 28, 1903.) 

Jddicial Sales — Confirmation — Notice. 

When confirmation of a judicial sale Is desired, the better practice Is 
to serve on counsel notice that at a time and place stated decree nisi 
will be moved for. The motion, when made, should be accompanied by 
proof of service of such notice. 
Bamk— Person Movins por Confirmation. 

The purchaser at judicial sale is not the only one who may move for 
confirmation. 
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McDÔWELL, District Jtid^e. In Williamson v. Berry, 8 How. 
546, 12 L. Ed. 1170, it is said that the usual practice is for the pur- 
chaser to give notice tô the solicitprs in the cause of a motion to 
confirm the sale. Thereupon; a , dëcree nisijs efltered, to the effect 
that the sale will be cotifirin^4 unless cause be shown to the con- 
trary withina stated time.;; In Pewabic Mining Company v. Mason, 
14s U. S. 364J 12 Sup. Gt-'S87i 36 L. Ed. 732, is a quotation from 
2 Daniell'ë' Çh. PI. & Pi;, (^tlj "^^.' Ed.) p. 1274, to thé èfïect that the 
motion for the decree nisi'îs made without notice, and that the de- 
cree nisi itself is served upon ithe counsel, and thereafter upon proof 
of such .service, if no cause b(*shp"wn against it, a decree absolute is 
enteredi' In i îfoster, Eed. 1*^-. '(^d Ed.) p. 696, the practice indicated 
in 145 Û. S., 12 Sup. Ctv, jiàd 36; L. Ed., is laid down as the proper 
practice. In 2 Bâtes, FediÉiQ[.!PrOc. § 724, the author gives his ad- 
hérence to thé practice as laid^âôivn in the 8 How. and 12 E. Ed. case. 
In regard to the case jn 145' Ù. S., 12 Sup. Ct, and 36 L. Ed., it is 
to be noticed that the quotajtion from Daniell is immediately fol- 
lowed by one from 8 Am;! & Eng. Enc. (ist Ed.) p. 254, to the efïect 
that notice Of the motion ïpirdetreè nisi is to be given. 

Some of the receivers qf the différent estateé being administered 
by this court hâve adopted one of the above methods and some the 
other, and I hâve come to the conclusion that it would be advisable 
that the sanïe method be addpted in ail cases. On the whole, I 
think the better practice is that laid down in 8 How. and 12 L. Ed.; 
that is, that notice of the motion for decree nigi shquld be served 
on counsel, and withthe motion should be filed proof of service of 
such notice. On the day fixed in the notice, or as soon thereafter as 
the court can reach the hîàtter, a decree will be entered that the 
sale will be confirmed unless cause to the contrary be shown within 

days thereafter (usually eight days). If the other practice is 

followed, there will generally be difficulty as to fîxing the time and 
place of hearing objections to the confirmation. It is therefore ad- 
vised that counsel moving for decree nisi will accompany the mo- 
tion with; proof that reasonable notice has been served upon coun- 
sel in the caus:e that decree nisi will be asked for, which notice will 
State the time and place for the making of said motion. When the 
time fixed in the decree nisi has expired, if there has been no objec- 
tion, a decree should be submitted to the judge for signature, re- 
citing the façt that no cause ^against confirmation has been shown, 
and making the confirmation absolute. Usually the practice in this 
respect is g'overned by irule of court. But there is no rule of the 
circuit court of this district on this subject. 

. While it is usual for the pui"chaser to give the notice that motion 
for decree nisi will be made, f do not understand that he is the only 
piarty who can give such notice. Frequently the purchaser is dil- 
atory in seeking confirmation, and no reason at présent occurs to me 
why the créditer or the receiver niay not give the notice and make 
the motion. 
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DOTLB V. BALTIMORE & 0. R. CO. 
(Circuit Court, W. D. Pennsylvanla. December 80, 1903.) 

No. 18. 

1. Carkiers of Goods — Limitation op LiABiiiiTT fob Nbougbncb — Provision 
IN Bill ok Lading». 

A common carrier cannot llmlt its llabillty for goods lest in shipment, 
through Its négligence, by any régulation or any provision printed on the 
back or stamped aeross the face of the bill of ladlag, unless the same is 
agreed upon wlth the shlpper or dlstinctly brought to bis attention. 

At Law. Action to recover for goods lost in transportation. Sur 
question of law reserved. 

Reed, Smith, Shaw & Beal, for plaintifï. 
Johns McCleave, for défendant. 

ACHESON, Circuit Judge. The plaintifï's household goods were 
lost during transportation by the négligence of the railroad company, 
the défendant. Under the charge of the court it must be taken that 
the jury found (what they might well do upon the évidence) that Mrs. 
Doyle, who attended to the shipment and represented her husband, 
the plaintifï, in this business, did not agrée to any valuation of the 
goods; that her attention was not called to the régulation printed 
on the back of the bill of lading in respect to a liability on the part 
of the carrier based on an agreed value or a classification ; that she 
did not notice that régulation, or know of it; and that she did not 
read or notice the mémorandum, "Released to a valuation of $5.00 
per 100 Ibs.," whicli was stamped aeross the face of the bill of lading. 
According to Mrs. Doyle's testimony (which was uncontradicted), 
nothing whatever was said to her or by her in regard to a reduced rate 
of freight or about the value of the goods, but she simply paid to the 
defendant's agent the amount of freight he demanded, and took from 
him, without examination by her or any explanation on his part, the 
paper (the bill of lading) which he handed to her. She testified that 
she did not notice the stamped mémorandum above recited until the 
next day, when she reached Poughkeepsie and was mailing the bill of 
lading to her husband, and that she did not then understand what the 
mémorandum meant. The question of law reserved is "whether by 
virtue of the bill of lading the liability of the défendant is conclusively 
limited to $5.00 per 100 Ibs., to wit, to the sum of $232.50, with in- 
terest." 

The régulation upon which the défendant relies is contained in the 
middle of a long condition numbered 3, printed on the back of the bill 
of lading, and the régulation is in thèse words : 

"The amount of any loss or damage for which any carrier becomes liable 
shall be computed at the value of the property at the place and tlme of ship- 
ment under this bill of lading unless a lower value bas been agreed upon or 
is determined by the classification upon which the rate is based, in either of 
which events sueh lower value shall be the maximum priée to govern such 
computation." 

IT 1. See Carriers, vol. 9, Cent. Dig. | 691. 
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The bill of ladiji^ itself ç[o,ç^, qpj:, sl^ow a,clas^5cation, nor does it, 
as prepared and printedbythè carrier, côntain an agreed value. The 
reguIati(|flOÈhereforâ-reqtâres!a resort to évidence dehors the bill of 
lading to show an agreed value or classification. The only thing con- 
nected with the bill of lading hère even tending to show an agreement 
as -to Vâluâtiôn- is the' rrtèriiôranduîn above referfëd tb stamped on the 
bill of lading, : Jtf the stamped, mémorandum, "Released to a valuation 
of $5.00 pec; 100 Ibs.," simply imports a release (as the language indi- 
cates), the •■ mémorandum, even if known to the shippér or his agent 
when the bill bf lading was delivered and accepted, would net relieve 
the railrqadcompanyrirora responsibility for thenegUgence of itself 
or its servants. Railroad Company v. Lockwpod, 17 Wall. 357, 21 
L. Ed. 627; Railway Company v. Stevens, 95 U. S. 655, %}. L. Éd. 535. 
But the uncontradicted évidence shows that Mrs. Doyle did not per- 
ceive the mémorandum, and had no knowlèdge whatever in respect to 
it, when she received the,. bill of lading. It further appears that she 
did not agrée to a re'stricted liability or know that a hmited liability 
was contemplated, and that she did not knowingly accept a reduced 
rate of freight, , ' 

The leading casé upholding a contract limitin^ the liability of a com- 
mon carrier to the extent of an agreed valuation in case of loss or 
damage by ■the négligence bf, the carrier is Hart vl' Pennsylvania Rail- 
road Co., 112 U. S. 3,^i,;343. S Sup. Ct; 151,' 157, 28 h. Ed. 717. 
There, however, the shipper had signed thé contract, and it was not 
suggested, bt; pretended by him that he did not' understand the terms 
of the bill bi lading or acted under any misapprehension ; and the Su- 
prême Court, in concludîng its opinion, took care to say: 

"The distinct ground of our décision in tlie case at bar Is ttiat wliere a 
côlitraet 6f ttie kind, signed by the shipper, is falrly made, agreeing on the 
valuation of the propërty caririèd, wlth the rate of freight based on the con- 
dition that thié carrier assumes liability only to the extent of the agreed 
valuation, even in , case of loss or damage by the négligence of the carrier, 
the contract will be upheld, as a proper and lawful. modeof securing a due 
proportion betwéen the aiilouht for whicli the carrier rbay be responslble 
and the freight he recelVeSi and to protect himself agalnst extravagant and 
fdnclful valuations." ' : 

In the case in hand Mrs. Doyle, whb açted for the plaintifif, did not 
sign ânythirtg, atid àcCording to the bvîdence she did not agrée upon a 
valuation nor barçàin'.fbr or knowiçgly accept à reduced rate of 
freight. It was declarëd by the Supi^éme Court in Railroad Company 
V. Manufacturing Comifariy, 16 Wall. 318, 21 L. Ëd. 297, that an un- 
signed gênerai notice printed on the hack of a receipt, purporting to 
îjmit the cbriimon-làw liability of à common carrier, does not amount 
to such a contract, thougîithe receifit,.with sUch notice on it, may hâve 
been taken by the consîifhbr without dissent. Thé efifect of a notice, 
or memoràndùta, or spécifie régulation, printed upon a passenger's 
ticket or bïll' of ^ladirig^ Wâs consîdèred in the case bf The Majestic, 166 
Ù. S. 375, 384, 385, 17 Sup. Ct. 597, 41 L. Ed. 1039, and in the case 
of Calderon V. AtlasiSteamship Corripany, 170 U. S. 3:72, 278, 18 Sup. 
Ct. 588, 42 If. Ed. 1033. From the principles there laid down by the 
Suprême Court, and thé casés, American and English, there cited with 
approval, it may be confidently afiîrmed that a common carrier cannot 
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limit his liability in respect to the carriage of goods by such notice, 
mémorandum, or régulation, unless they are distinctly brought to the 
notice of the shipper. In the présent case it was shown that the 
attention of the shipper was not called to the régulation or mémo- 
randum upon which the défendant relies. That the question of notice 
is one of fact to be submitted to the jury appears from what is said 
by the Suprême Court in the case of The Majestic, i66 U. S. 385, 17 
Sup. Ct. 597, 41 L. Ed. 1039, and the authorities there cited. 

I am of the opinion that under the uncontradicted évidence, and in 
view of the findings of fact by the jury, judgment should be entered for 
the plaintiff upon the verdict, and it is so ordered. 



COLLIEET ENGINEBB CO. v. EWALD et aL 

(Circuit Court, S. D. New York. August 5, 1903.) 

L Copyright— Infringbmbnt— Violation of Injunction. 

Défendants were enjoined from the further publication of certain 
educational text-books copied literally from prier copyrighted publica- 
tions of complainant, which were themselves largely complled from older 
Works. Subsequently défendants took the Infringing books and com- 
pared them with the authorities from which complainant's compilations 
were made, strlklng out the portions which were not there found, and 
republishing the remalnder in a new édition. fleM, that such use of the 
Infringing publication was wlthin défendants' rights, and that they were 
not chargeable with a violation of the injunction. 

On Motion to Punish for Contempt. 

Gifford & Bull, for complainant. 

Edwin C Dusenbury and Roger Poster, for défendants. 

LACOMBE, Circuit Judge. In view of the récent décision of the 
Court of Appeals in Edward Thompson Company v. Cyclopedia of 
L,aw and Procédure (C. C. A.) 122 Fed. 922, this motion to punish 
for contempt must be denied. 

Motion for Reargument of Application to Punish for Contempt in 
Alleged Disobedience of Injunction Order. 

(October 9, 1903.) 

It would seem that ail books which are not purely literary — ^that 
is, are not works of créative or Imaginative literature, but merely 
compilations of statements found elsewhere — should be treated alike 
in applying the principles of the law of copyright. Légal digests, 
such educational books as we hâve hère, algebras, arithmetics, etc., 
statistical yearbooks, directories, gazetteers, business or social regis- 
ters, are ail produced by the same methods, and the use of a skill that 
is merely clérical. I do not understand that this proposition is a novel 
one, and should hâve so held had there been no opinion delivered in 
Edward Thompson Co. v. American Law Book Company (C. C.) 
121 Fed. 907. What I understand bas been done in the case at bar 
is this: Complainant, by its employés, compiled an arithmetîc (to 



take a-siftgle example) ^rincipally irom earlier booKs, wîtK some little 
newcHialter» niaitily in the rshape of new examples and illustrations. 
ThisfwAs copiéd bodily, without new indépendant research of the au- 
thoritiesi and publishéd. Suit was brought, and further publication 
of the infringing book réstrained by injunction. Thereupôn défend- 
ants (one or more of thçm) took the infringing book, and compared 
it \vitb the authorities frofh which oomplainant compiled its original 
book. Where text or example was found in the earlier books, it was 
niarked for rétention; ail else was stiruck out, and what was left is 
the new publication now complained of. It would seem that under the 
rule laid downin West Pub. Co. v. Lawyets' Co-operative Co., 79 Fed. 
756, 25 C. C. A. 648, 35 L. R. A. 400, this was an improper use to make 
of the original inf ringement 
In Moffatt V. Gill, 86 Law Times Rep. 405, the court said : 

"Tou cannot/'wlïere another man has compiled a dlrectory, slmply take hls 
sheets, and reprlnt them as your own, but you are entitled, taking the sheets 
wlth you, to go and see whether the existlng faets concur with the descrip- 
tion In the sheets, and If you dothat you may publish the resuit as your own." 

The c^se citeii is not cpntrolling upon this court, and, if I were to 
décide the original motion hère without some stronger authority, I 
should »ot follow it, becàuse the results Which follow from it are most 
inéquitable. A., we may assume, prépares an entirely new classi- 
fied business directory of the city of New York, whoUy from original 
investigation; and publishes the same. The undertaking is an enor- 
mous one, and can be âccomplished Oiily by the employment of 
hundreds of men at the cost of thousands of dollars. B. undertakes 
thereafter to publish a directory of ail the architects in New York 
City. To cull their names out of the world -of business activity in 
such a hive 4lf iridustry as this by original research wëuld be a task 
nearly as difificult and costly as the one A. undertook. But if de- 
fendant CÔùld take onlythélist of architects found iti A.'s book, and 
then visit theplaces named therêin to "see whether thé existing facts 
concur with the description," retaining the namé, âddress, names of 
partners, etc., where such concurrence was found, and striking them 
out where death, removal, or withdrawal from business had eliminated 
them, B. coiild prépare a "Directory of Architects in New York City" 
at a merely trifiing èxpenditui-e of time and trouble, because A. had 
already donc the work which Bj thus appropriated. Nevertheless, 
under Moffatt y. GjU» ,he çould do just this without offense. This is 
a harsh fuie ; but it may Vell be urged that the adoption of any other 
would, otitiié wbole, tend unduly to hamper subséquent compilers, 
and be CqHtfaf y to public policy. 

It is thought that in the récent. decisipn in Edward Thompson Co. 
V. American Xrâw Book Co. the Court of Appeals in this Circuit has 
approvëd jiihe fuie laid; âown in Moffatt v. Gill. For that reason the 
conclusîôri iS: reached that the défendants hâve donc only what they 
were entitled ipiiîo ; since it is ail the same whether they went through 
the proceSs oiE élimination and rétention with complainant's original 
publication or with a Chinese copj^ thereof. .,,,■[ 

The motion is denied. 
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In re BAIRD. 
(District Court, W. D. Virginia. January 9, 1904.) 

1. Bankeuptct — Attachment Liens. 

More ttian four months prior to the filing of the pétition in bankruptcy, 
one subsequently adjudicated an involuntary bankrupt, by written con- 
tract wliicli was never recorded, sold and agreed to convey real estate, 
Less than four months prior to ttie filing of the pétition ereditors of the 
Tendor levied attachments on the sald real estate. After the levy of sald 
attachments, and before the filing of the said pétition, the contract of sale 
was performed by the exécution of a deed conveying said real estate, which 
deed was forthwlth recorded. Helû, that the trustée in bankruptcy of the 
vendor, and not the attaching ereditors, are by Bankr. Act July 1, 1898, c. 
541, i 67f, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450], given the benefit of 
the attachment liens. 

2. Samb— Subrogation— RiGHTS of Trustée. 

Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 [TJ. S. Comp. St. 
1901, p. 3451], is an enumeration of those properties the title to which 
passes to the trustée In bankruptcy by opération of law. Therefore the 
right of subrogation given the trustée by order of court under section 
67f (30 Stat 565 [U. S. Oomp. St. 1901, p. 3450]) Is properly not men- 
tioned in section 70a. 

& Same. 

The duty of the court to either annul, or to subrogate the trusteee 
to the benefit of, liens obtained by légal proceedings against one then 
insolvent, commenced less than four months before the filing of the 
pétition in bankruptcy, is not confined to liens which create a préférence. 

Hazard Dixon and Saml. GrifEn, for trustée. 

Scott & Staples, S. Hamilton Graves, and W. Gordon Robertson, for 

ereditors. 

McDOWELL, District Judge. C. R. Baird, who did business un- 
der the name of C. R. Baird & Go., was the owner of certain real estate 
situated in this district, known as the "West End Furnace Property." 
On December 7, 1899, Baird, by written contract, sold the furnace prop- 
erty to the Roanoke Furnace Company in considération of the issue 
to Baird of certain shares of the vendee's capital stock and the as- 
sumption by the vendee of a purchase-money debt owing on the fur- 
nace by Baird to R. E. Tod. This contract was never recorded. On 
November 5, 1900, Baird executed and delivered to the Roanoke Fur- 
nace Company a deed in pursuance of the above-mentioned contract 
conveying the furnace property, which deed was forthwith recorded; 
Between October 12 and 31, 1900, at which time Baird was insolvent, 
some of Baird's ereditors sued out from the corporation court of the 
city of Roanoke, Va., attachments which were levied on the above- 
mentioned property. On December 24, 1900, other of Baird's eredit- 
ors filed in the District Court for the Eastern District of Pennsylvania 
a pétition in bankruptcy against him. In due course that court adjudi- 
cated Baird a bankrupt. Early in the course of this proceeding an- 
cillary jurisdietion was taken of the cause by this court. The above- 
mentioned property has been sold by order of court, and the proceeds 
are deposited to await the détermination of the question hereinafter 
discussed. 
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By the reg^stry statutes of this state unrecorded contracts of sale 
and conveyances of real estatfe are void, at least as to lien creditors. 
The question hère, is pre^ented by a pétition f^led by Staake, trus- 
tée, praying'fhat the àttachménts above meritioned be declared void 
as regards the creditors who sued them out, but preserved for the 
benefît of Baird's estate, and by a demurrer to this pétition, filed by the 
attaching creditors. At the; heariiig ail objections to the Jurisdiction 
of thîs court Were withdràwrii^aqd jurisdiction is takenby express con- 
sent of 3:11 parties. ; = 

The demurrer to the pétition is intended to raise merely tha ques- 
tion as towhether the trustée of Baird's estate or the atïâching cred- 
itors shfill hâve the bénefi|;^pf. the attachments. By section ô/f of 
thebân'Icrupt law (A'ct July i\':;i.$98, .ç. 541, 3oStat. 565 [U. S. Comp. 
St. 1901, p. 3450]), ail attachnients obtained through légal proceed- 
ings against a person who is insolvent at any time within four months 
pfior to the filing of a pétition in bankruptcy against him Shall be 
deemed null and void in case hé is adjudged a bankrupt, and the 
property' aflPected by thé attaichrrient shall be deemed wholly discharged 
and released from the sam^, and shall pass to the trustée as part of 
the estate of the bankrupt, unless the court shall on due notice order 
that the right under such attachment shall be preserved for the benefit 
of the estate. In the case atbar the attachments were obtained 
through légal proceedings against Baird within four months of the 
filing of thé pétition against him, and he was insolvent at the time. 
The language of this section so exactly fits the case we hâve hère 
that some cogent reason raust be f ound before we can properly hold 
that it does not apply. Counsel for the attaching creditors, in an 
unusually excellent argument, take the position that the case at bar 
is not within the intent of the bankrupt law. They argue that it is 
so iinjust and inéquitable to take from the attaching creditors the 
fruits of their diligence, and give them to ail the creditors pro rata, 
that Congress could not havè intended the act to apply in a case sucb 
as we hâve hère. Nevertheless, counsel for thèse creditors neces- 
sarily admit that, if Baird had never conveyed th« furnace, or if his 
grantee had never recorded the deed, or if Baird had made a fraudu- 
lent conveyance, the act plainly takes from the attaching creditors 
the fruits of their diligence, and gives them to ail the creditors pro 
rata. The argument that the lâw is unjust or inéquitable is certainly 
as strong in any of the three supposed cases as in the case at bar. 
While the state law gives to diligent creditors who attach a priority 
of payment—a préférence— oVer;those who do not attach, it is be- 
yond dispute that the intent of the bankrupt law (except as to rights 
gained more than four months before the filing of the pétition in 
bankruptcy) is just the reverse. The intent of the latter, except as 
aforesaid, is to prorate ail available assets, and ta prevent any priority 
of payment being obtained by any cf editor within the four months, 
whether by consent of the debtot". or" by the diligence of the creditor. 
Such beiitg thç intent of the law,'itiseems to me that the argument 
based on the supposed injustice of thé act as applied to the case at bar 
is not of weight. Such being the intent of thelawi it^ would be sur- 
prising if Congress had omitted to provide for the not uncommon 
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State of facts which we hâve Kere. And, as abovè remarked, the lan- 
guage of section ôyi seems entirely adapted to the case we.have hère, 
as well as ta ôther possible cases. In cases whefe the title to the 
attached property remains in the bankrupt, the Uens of attaching cred- 
itors are simply annulled, and the proceeds of the property are di- 
vided pro rata among ail the creditors. In cases where the bankrupt 
has made a fraudulent conveyance, this deed is by proper procee'ding 
set aside, the attachments are annulled, and the proceeds of the prop- 
erty are prorated among ail the creditors. In cases where the bank- 
rupt makes a valid conveyance, or where his fraudulent vendee makes 
a valid conveyance, the purpose of the law is worked out by preserv- 
ing and enforcing the liens of the attaching creditors for the pro rata 
benefit of ail the creditors. 

It is iurther argued that the case at bar is not within the intent 
of the act, because the right hère contended for by the trustée is not 
mentioned in section 70a of the act (30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451]). This argument does not seem to me to be of force. 
Section 70a is an enumeration of those properties the title to which 
passes to the trustée by opération of law. The right hère asked for 
by the trustée can be given him only by order of court. It would 
hâve been inconsistent, even absurd, to haye provided in 70a that the 
rights of attaching creditors in a case such as we hâve hère shall vest 
in the trustée by opération of law, when it had been provided in 67f 
that such rights should be vested in the trustée by order of court. 

It was further argued that the power to préserve ànd enforce liens 
for the benefit of ail the creditors is given only as to liens that may 
be annulled under 67f, that only liens which give a préférence are 
thus to be annulled, and that the liens hère do not give a préférence. 
While the argument is ingénions, I cannot assent to its soundness. 
If the attaching creditors are allowed to hâve the exclusive benefit 
of their liens, I do not see why they are not, in efifect, allowed a préf- 
érence. In such event they will be paid in fuU, while the other cred- 
itors will receive only a small proportion of their claims. Again, ^7f 
is not confined to liens that create a préférence. Its language ex- 
pressly embraces ail liens obtained as were the liens in the case at bar. 

Considérable efïort was expended in argument on the proposition 
that an unrecorded çontract of sale or deed is made void by the Vir- 
ginia statutes only as to lien creditors, and that, even if there were 
doubt about this as a légal proposition, clause 9 of the agreed facts 
in eflfect so states. I see no necessity for discussing thèse questions. 
If it were admitted that the right contended for by the trustée had to 
be found in 70a before such right could be given him, this point might 
be of considérable interest. But, as above stated, this right could 
not properly hâve been mentioned in 70a. The piower of the court, 
and indeed its duty, to take away from the attaching creditors the 
benefit of their liens and give it to the trustée is found specifically 
in 67f. To thus construe this section is in line with the undoubte'd 
policy of the act, and its language is so sweeping and gênerai that I 
am constrained to believe that, had Congress not intended such cases 
as we hâve hère to fall within its purview, sqme spécifie, provision 
would hâve been made excepting such cases. So far as this branch 
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of tht cagç îs concerned, I am of opinion that an order should be 
made subrogating the trustée to the rights of the attaching créditer» 
iii the fund derived from we sale of the furnace property. 



THE MAET S. LEWIS. 

(District Court, D. Connecticut. December 1, 1903.) 

I Nos. 1.384, 1-385. 

1. Navioabi,» Watebs— Injuet 6p Vessbl bt Wréck— Failurb to Mark 
Position of Sunkbn VsssBt. , 

A loaded scow owned by Ubelants sank in the night, lylng across the 
edge of the harbor ehannel as dredged, whlch was 20 feet deep, whlle the 
anchamge basln adjacent, 300 feet wlde, was 16 feet deep. Libelants did 
not mark the position, iOfi the sunken vessel, except by an ordinary spar 
buoy, piaced near Its eenter, whiçh was Insufflcient to glve warning of 
the wreck. On the second mornlng ttereafter the oyster steamer Lewis, 
coming In, ran Into the sunken ' seoSv, both vessels being Injured. Eeld, 
that Ubelants were In fault for fiilling to properly mark the place of the 
wrepk, and that the steamer was not chargeable wlth contributory fault 
because she w;as on the Jeft-hand slde of the channel; her draft being 
Buch that fehe could navlgate overany part of the anchorage basln, and 
was not conflhed to the channel. 

8. COLLISIONi-^DAMAOBS RbCÔVESABEK. 

A clalm for the value of the bysters left on the bed, and not marketed, 
as clalnjed, by rçason of the Injury of an oyster boat in collision, is too 
spéculative ai^d remote for allowance as an élément of damages for the 
collision. 

In Admiralty. Libel and cross-Iibel for collision, and libel for sal- 
vage growing ont of same collision. 

A. McC. Mathewson and E. H. Rogers, for libelants. 
Canfield & Judson, for clàimant. 

PLATT, District Judge. At and prior to the occurrence over 
Which this contention arises, the Virginia Dredging Company had 
a cqntract for deepening and inïproving the harbor at New Haven. 
During Friday night, January 30, 1903, a loaded mud scow belonging 
to that Company (original libelant herein) was suiilc in the harbor. 
It had been moored ^longside two light scows, and a steam tug lay 
near by. A strong "gale blew from the northwest, throwing much 
water upon the deck of the scow. It was in commission and use, and 
seaworthy. It is probable that thè hatches were not properly closed, 
and that the water cast upon the deçk by the gale permeated through 
the openinçs into the compartmeiits, and so, overcoming the buoy- 
ancy of the scow, forced it to the bottom of the harbor; but I do 
not caré to rest the décision of the case upon that point alone. It 
sank on the western edge of the 2p-foot channel, which had been 
widened loo feet to the eastivard by the contract work ; thus making 
the channel 400 feet wide, although by the last piiblished chart it ap- 
peared to be only 300 feet. To the west of the channel a i6-foot 
anchorage basin extended spme 3ÔP féet. Thèse depths are those 
shown by the water at dead low ti<ié. The mud scow was 132 feet 
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long, and lay, when sunk, with about one-half of its length exlending 
into the 20-foot channel at an angle of about 45° toward the south. 
If it had extended directly into the channel, it would hâve pointed 
very nearly to the east. When the libelant heard of the disaster on 
Saturday morning, the 3ist, it considered the wreck worth reclaiming; 
and, having first attempted to dump the mud from the pockets, which 
was found to be impossible, undertook to designate the position of 
the wreck by proper signais, which should warn' mariners that a 
danger was there to be avoided. On Sunday, February ist, at about 
9 :30 a. m., the steamer Mary S. Lewis, drawing about 9^^ feet of 
water, coming up the harbor laden with oysters, struck the south- 
easterly end of the wreck, damaging its own hull, and also inflict- 
ing certain damages upon the sunken scow. For thèse damages, 
and for salvage services rendered on account of and in connection 
with the accident to the steamer, the libelant seeks recovery in thèse 
actions; and by cross-complaint in No. 1,384 the owners of the 
Lewis seek recovery for the damage sustained by the steamer. The 
cases hâve been elaborately tried, and exhaustive briefs hâve been 
submitted by counsel, covering ail the contentions at issue. 

Assuming, for the sake of the discussion, that the mud scow sank 
without fault of the libelants, we are confronted by two questions : 
(i) Was either party in fault for the damage? (2) If one party was 
in fault, did the other party so act as to contribute to the damage? 
Growing out of, and in connection with, thèse questions, is one vital, 
essential, and controlling inquiry, which, when answered, practically 
disposes of the serious contention, and this is the question: In the 
circumstances, was the place of the wreck properly marked or desig- 
nated by warning buoys, beacons, or by any other means, so that 
mariners in the harbor should hâve been put on guard, and hâve 
had reason for avoiding the dangerous spot? 

The libelant claims that on Saturday it caused a spar buoy, 30 feet 
long and 15 to 18 inches in diameter, to be anchored at about the 
middle of the wreck, and about 5 feet from the northerly side, and 
that by a gooseneck iron it hung a red lantern, which rose about 3 
feet above the end of the buoy ; that by this means the red lantern 
was some 8 or 10 feet above the surface of the water, and furnished 
a sufhcient and constant warning to ail navigators to avoid danger 
in that vicinity; that the warning beacon was there shortly before 
the accident and some time after the accident; and that it is rea- 
sonable to infer that it was there at the time of the accident. It is 
practically conceded by ail parties that, if such a beacon was there 
at the time of the accident, it was a sufïicient warning, and would re- 
lieve the libelant from the charge of négligence. The conflict cen- 
ters around the question of fact as to whether it was or was not there 
at the time of the accident. If such warning beacon was placed there 
Saturday afternoon, and remained there until Monday, it is, to put it 
mildly, rather remarkable that so little direct testimony in support 
of that fact was produced by the libelant. In a case so thoroughly 
presented, the omission of certain bits of seemingly obtainable évi- 
dence becomes significant. It was a busy harbor, and there must 
hâve been much passing and repassing ; and yet only two men swear 
126 F.— 64 
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to ' placirig 'sùch 'a' tîekcoh there, and orie btîlér says thât lie saw it 
th«ré. Tlie two witrièssës* tb the placing alsô'fâil to, agrée on sortit 
6f the s«*rôùndmg' f^ts and drciimstançes. No évidence is pro- 
duced to éstablish whén kfld ^here the red lanfern was obtàined, and' 
sevêral othfer discrepandes and. différences are patent. Plàdng the 
burden ôf^roof wherevër oné diôoses tO piaCe it, I àm entirely satis- 
fied friirti tlie testimOny that no such warning beacon âis bas been 
described waS on or* about'tîie place of the wreck at the time of the 
injury Gômplailied of. The situation itself tends to corroborate the 
contention that the red lànteirn was not in place, as described, at 
9:30 Sundày môrhing. It Was confessedly within the circle which 
the light scbws would dfescribe in swinging about upbn their anchor 
chain. By the téstimoiiy, they were sorrietîtnes southerly of the 
wreck, and at othèr times on the northerly side ; depending, of course, 
upon wind and tide. In swinging over a buoy so equipped, the de- 
struction of the lantefnwouid be well-nigh inévitable. To take such 
chances would seem to be nëarly enough of itself to impute négli- 
gence to the libelant. • 

While putting 'in its case, the libelant called Capts. Brown and Tees. 
They both testified to anchoririg the buoy Satûrday afternoon, and 
to putting on, spmewhat later, thè red lantern, and lighting it. They 
also testified tô îîghting the lantern on the budy agâin Sunday after- 
noon. The^clatrnaiït introduCed testimony to show that two men in 
a yawl boat wéfe seen Stlriday afternoon driviilg an iron gooseneck 
into the end of the buoy, ànd that one of them had a ted lantern in 
his hand. 'Itf repiy, the captainis testifîed that the;y went down to the 
wreck Sùndayâfternoon on thè Patton, and sent tWo men out in a 
yawl boat tô refiU and relightthe lantern, and that the men took 
out the gooseneck iron ftoiîî' the fend of the buoy into the yawl for 
that purpose. Why such paîtis wêretaken, if thè apparatus had been 
on duty for 24 hours, is îînèxplâiHéd, and, I feàr that I must add, 
unexplainâble ; and there was fdrtherinore ah 'ominous absence of the 
two men sent out in the ya;wl,'%lthough they weire employés of the 
libelant at the time of the ■accident, . and no fèïison was vouchsafed 
for the failûrèto produce 'them!. The Captains are also at sword's 
points as to the'time whèn an attëfnpt was madè to anchor another 
buoy at the chanhel end of the wtéck. One swèâris to Saturdây ; the 
other insists tiipoh Sunday. Thëre iS also andthéi' mystery abput the 
warning sigtiàî. Capt. Potier, bf the Lewis,' sâw Càpt; Tees down 
the harbor àiné nëâî* the Vvi-ëck aftër the accident, and, when he àlsked 
him later whM-'he was doing thëre, got the reply that He wàè fixing 
the buoys, tb which Capt. Pottei- miade a tather lurid rëply, Which, 
when iriterpreted, carriës à -suggéêtibn that it was foolish tb- Ibék the 
stable door aftëT the hbrëè hâd beën stolen. Thè I^ewis came ùp 
thè harbor at fair speëd, Wîth à cleàr view, anifi-with ample lookout 
in the pilot house. A tug bélongitig to the libeTâîil'cbuld hâve easily 
notifiée the étëâmer of the'wrëejf, 'but failed tp do so. When the 
ofïiëër of the'ttig vvâs asikfed thè reiàSon for such failùre, hë replied that ' 
hé understood that âll' thé oysfer^bbats had been notified;' Thîé'par- 
ties on the lookout in the pilôt 'hbuse of the Lewis saw nbthing to 
vvarn them of the vsrreck. They, saw the twO' light scows; which had 
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drifted to the southerly so that they lay between the Lewis and the 
wreck, and headed for them. When quite close, the Lewis sheered 
off to the starboard, expecting to pass the light scows some 60 feet 
to the eastward. In so. doing the hull just crossed the corner of 
the mud scow, as before set forth. The steamer was stopped at once, 
and at that very instant an ordinary spar buoy was seen at the place 
where the libelant daims to hâve placed the buoy, and to hâve 
equipped it with gooseneck and red lantern. This buoy was not of a 
nature to indicate danger, even if it had been seen sooner. It was 
quite similar to other buoys used by the dredging company for raoor- 
ing buoys, and it was natural to assume that it was in use in connec- 
tion with the light scows. There is évidence from seyeral parties that 
it was seen at the time, and that it had no red lantern on it. Capt. 
Dow, the harbor inspecter — an entirely disinterested witness — ^passed 
within 75 feet of the wreck on Monday at about 12 o'clock noon. 
This was evidently prior to the time when the libelant raised the 
wreck. That work began later, and continued for a considérable 
time; and it was in the later stages of those proceedings that the 
libelant, by the testimony of one witness, claims to hâve seen the lan- 
tern, his attention having been called to it by the fact that the cables 
interfered with it. Since Capt. Dow saw nothing of the work oî 
raising, it is clear that his trip must hâve been earlier in the day. 
He States positively that he saw the buoy as he passed by, and that 
there was no lantern upon it. He also states that it gave him no im- 
pression that danger lay hidden there, and only looked as if it were 
intended for use in connection with the light scows. At that time, 
toc, the witness knew about the colHsion, but was unaware of the 
exact location of the wreck, although he must hâve known that it 
could not hâve been far from the light scows. It is also clear that 
the captain had passed the location of the wreck once, at least, after 
the time when the libelant insists that the red lantern was put in place, 
although at perhaps 500 or more feet distance; and it is very un- 
likely that so noticeable a feature in the view as a red lantern could 
hâve escaped his attention, and yet he saw nothing of the kind. Capt. 
Brown, of the oyster boat Isaac Brown, was also down by and close 
to the light scows Monday forenoon, and he did not see a lantern. 
Samuel E. Smith, the government inspecter employed by the New 
Haven- Towing Company, an experienced navigator, saw the buoy 
in question before and after the coUision, and to him it gave no warn- 
ing of danger. He heard of the collision, and yet the buoy did not 
impress him after that. 

A red lantern on a spar buoy 8 or 10 feet above the surface of the 
water is a sight too unusual to be so easily overlooked. If the fact 
were otherwise, it could hardly be claimed that it would be a suffi- 
cient warning of hidden péril. It is not reasonable to suppose that 
the buoy seen by the witnesses on the Lewis at the time of the acci- 
dent was the mooring buoy used for the light scows. Some of them 
locate the buoy too accurately to permit that inference, and it is of 
exceeding importance that no one noticed any other buoy in that 
immédiate vicinity, and that no one saw so unusual a thing as a red 
lantern on any buoy at or about that time. It is probable that a red 
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lantern was put bn the buoy Sunday afternoon for the first time. 
It is possible thatit was put on Sâturday, and swept ofï by. the light] 
scows. It i^ npt unlikely thàt the funçtion of the lantern, in the libel- 
ant's mind.'was to furnish à "beacon by night," trusting the spar 
above to act as a "warning by day," If this be so, the conflicting 
testimony can be better understood than from any other hypothesis. 

I find frOm ail the circùmstançes of the case that there was no lan- 
tern on the buoy at or about the time of the accident. It is conceded 
by the libelant that an ordinary , spar buoy, minus a red lantern, at 
the place where it is claimed the bùoy was sunk, would not hâve been 
sufficient wafning of the hidden péril. The damage is therefore clear- 
ly due to the négligence of the libelant. 

The other question is, was the claimant also guilty of négligence 
which contributed to the loss? The libelant thinks that it was, and 
for two reasons : 

First. For steaming up the harbor recklessly and with undue 
haste, because it was late in lâridihg its oysters. This condition I 
do not find to be sustained by the' facts. 

Second. For hugging :the larboard side of the 20-foot channel, 
which act is claimed to hâve been in violation of article 25 of the 
navigation rules [page 2883, U. S. Comp. St. 1901], which reads as 
follows : 

"In narrow channels every steam-vessel shall, wlien It is safe and prac- 
tîcable, keep'to that side of thé falr-way or mid-channel whicli lies on the 
starboard side of such yessel." 

The Lewis only drew 93^ feet of water, and the anchorage basin, 
so-called, was 16 feet in depth at the lowest tide. It is clear that, 
when not meeting or avoiding vessels, the entire stretch of harbor was 
at its disposai. A tug anâ tow had just gone up, at the suggestion 
of the libelant's agent, on the west of the light scows. The Lewis 
had been holding its course. sbmeoî the time on, and at other times 
ofï, the 20-foôt channel. There was no obligation upon it to pay at- 
tention to whether the water beneath it was 20 feet deep or 16 feet 
deep. In no view of the case can I deeni the claimant to hâve been 
négligent in this respect. 

The libelant having been fouhd to be in fault in the collision case, 
the claim for salvage has no fôundâtion to réSt upon. 

It follows that the claimant, under hîs cross-complaint, is entitled 
to such damages as he has shown tp hâve resulted from the collision. 
Evidence wâS taken in this regard, and it is unnecessary to refer 
the matter to a cpmmissioner. I find that the claimant is entitled to 
recover from the libelant for the following items of damage : 

1. Oost of repairs $101 70 

2. Time of Lewis and wages of crew, 6 d^ys, at $45 270 00 

8. Time of Florence consorting Lewis to home port for repairs, and 

delivering the oysters at Falr Hàven, 2 days. 80 00 

4, Extra service in expediting the unloading of the Lewis 740 

The item for loâs of value of oysters left on thé bed and unde- 
livered that season by reason of the injury to the Lewis, $910, I can- 
not allow. It is too spéculative and remote. It was not impossible 
to hâve marketed the oysters that season notwithstanding the dis- 
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aster. If actual dépréciation existed at the time of the hearing, some 
démonstration thereof might hâve been adduced. I appreciate the 
contention that, since the libelant has been found to be in fault, it is 
not within its province to be hypercritical, but to assess him this élé- 
ment of damage does not accord with my sensé of the absolute im- 
partiality which should prevail in ail admiralty causes. 

Let a decree be entered in favor of the claimant against the Vir- 
ginia Dredging Company for damages as computed and costs in the 
collision case, and for costs in the salvage case. 



In re BEEDE. 
(District Court, N. D. New York. December 29, 1903.) 

1. Chattbl Moktgage— Supficienct op Description. 

A chattel mortgage descrlbing ail the property of the mortgagor of cer- 
tain kinds "now being and remaining" in his possession is sufflcient. 

8. Samb— Unkbcordbd Mortoage — Rights oi' Ceeditors uhder New York 
Statdte. 

The statute of New York which provides that every chattel mortgage 
which shall not be accompanied by an immédiate delivery and be fol- 
lowed by an actual and continued change of possession of the things 
mortgaged "shall be absolutely void as against the creditors of the mort- 
gagor and as against subséquent purchasers and mortgagees in good 
faith," unless it shall be flled, etc., as construed by the state Court of 
Appeals, does not render an unfiled mortgage void as to gênerai creditors, 
but only as against creditors who hâve reduced their claims to judgment, 
and had exécution issued thereon; but one who was a gênerai créditer 
during the time the mortgage remained unflled may assert its invalidity 
on obtaining judgment and exécution, although it has been filed in the 
meantime, such judgment and exécution not being essential to his riglit, 
but to its enforcement only. 

8. Bankruptct— Validity dp Liens — Creditous Entitled to Contest. 

It being the law of New York that gênerai creditors of the mortgagor 
may impeach the validity of a chattel mortgage for nonfiling, as against 
the mortgagee, at any time when they obtain judgment and exécution, 
unless the mortgagor has previously sold and delivered the property to 
the mortgagee in payment of the debt. where property of a bankrupt, 
which came into the possession of his trustée and was sold by him, was 
subject to a chattel mortgage given by the bankrupt more than four 
months prior to the bankruptcy, but not filed until iramediately before, 
and where gênerai creditors obtained judgments against the bankrupt 
after the adjudication, such creditors are entitled to be heard before the 
proceeds of the mortgaged property are adjudged to the mortgagee, and 
are necessary parties to any proceeding for that purpose, under the ruling 
of the Circuit Court of Appeals that the trustée cannot question the 
validity of the mortgage in their right. 

In Bankruptcy. The questions hère are whether the trustée took 
title to the personal property of the bankrupt subj'ect to the lien of 
a chattel mortgage thereon, or free and clear of same ; and, if such 
property was subject to the lien of the mortgage, the araount there- 
of. Also, can creditors who were gênerai creditors when the pétition 
was filed and the adjudication made, but who hâve since perfected 

IT 2. See Chattel Mortgages, vol. 9, Cent. Dig. §§ 432, 435. 
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judgmentç, against thebankruptj. assert their judgments against the 
moTtgfLgeeX i; ■ .' 

Stok!es& Dwen, for trustée. 

S. L. Wheeler, for John M. Wever. 

RAY, District Judge. Orlàndo Beede, the bankrupt, was engaged 
in the business 6f lumbering ànd rùnning two stores. Prior to March 
23, içoi, he had become heaivîly învolved, and had called on his 
brother Fletcher S. Beede for help by way of iiidorsements, etc. This 
brother agreed to indorse his paper, but stated that he ought to hâve 
and wanted security, and Orlârido promised to give him security, but 
no agreement was made as to its form or nature. Fletcher S. 
Beede then and thereafter, ahd'bëfore the mortgage in question was 
given, indorsed notes and gavÇ; .accçmmodation notes for the benefit 
of his brother to the amount of $30,000 and upwards. Notes and 
checks of Orlando had goiie tô protest, and he knèw he was finan- 
cially inyolved, and unable to iOeet his obligations as they fell due, 
but it is not shown he actually iîgtired up. and ascertained his true 
fînancial condition. He knew what his property consisted of, and 
substantially its value. He-ikflew approximately the amount of his 
indebtedness, and must hâve, had cause and reason to believe himself 
insolvent, as his indebtedness was nearly double the value of his 
property; From time to time, commencing in April, 1901, judgments, 
some large and some small, had been obtained against Orlando, and 
it would seem frorn the évidence that the sherifihad levied on Per- 
sonal property of Orlando froni time to time while the mortgage re- 
mained uniîled. The brother Fletcher S. Beede was not acquainted 
with the fînancial condition of Orlando. Apparently Orlando was do- 
ing a good business and making irioney. He had a large amount of 
property, real and personal, apparently free of incumbrance, and 
stated to Fletcher S. Beede that he was doing a good business and 
making money. He did know of protested notes owing by Orlando 
before the mortgage was given. On the 23d day of March, 1901, in 
pursuance of his prpmise to give security, Orlando executed and 
delivered to his brother Fletcher a, çhattel mortgage in the words 
and figures foUowing : , 

"To ail to whOm thèse présents shàll corne, Greetlng: Know ye, that I, 
Orlando Beede, of the town of Keene, Çounty of Essex & State of N. Y., am 
Indebted unto Fletcher S. Beede, of the same town, County & State, in the 
sum of thlrty thousand dollars and ' cents, belng for money and notes 

advanced to me at varlous tlmes. 

"Now for securlng the payment of the sald debt and interést from the date 
hereof, to the said Fletcher S. Beede, I do hereby sell, asslgn, and transf er to 
the sald Fletcher S. Beede, ail the goods, chattels and property deseribed in 
the f ollowlng schedule, vlz. ; , 

"90 horses, ail Wagons, sleds, sleighs carrlages stages, includlng lumber 
sleds chains & Implements tomber tools, harness and vehleles of auy and ail 
description. Ail cows hogs and cattle blacksmith tools & appurtenances stock 
of goods in stores at Wadhams Mills and Beedes, N. Y, Furnlture at New 
Pond Inn, TJnderwood N. Y. Stock of hay and grain at Wadham Mills and 
Beedes, N. Y. Als6 at my farm, Keéne, N. Y., together wlth ail forming im- 
plements, &c. Sald property now being and remaining in the possession of 
Orlando Beede. 
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"Provided always, and this mortgage Is on the express condition, that If 
the said Orlando Beede shall pay to ttie sàid Fletcher S. Beede, the sum of 
tljirty thousand dollars wlth interest as follows, viz.: to be paid within one 
year from date which sald sum and interest the said Orlando Beede bereby 
co venant to pay, then this transfer to be void and of no effect; but in case 
«f non^payment of the said sum at the time or times above mentioned, to- 
gether with interest, then the said Fletcher S. Beede shall hâve full power 
and authority to enter upon the premises of the said party of the first part, or 
any other place or places where the goods and chattels aforesaid may be, 
to take possession of said property, to sell the same, and the avails (after de- 
ducting ail expenses of the sale and keeping of the said property) to apply in 
payment of the debt and in case the said Fletcher S. Beede shall at any time 
deem this debt unsafe, it shall be lawful for him to take possession of such 
property, and to sell the same at public or private sale, previous to the time 
above mentioned, for the payment of said debt, apply the proceeds as afore- 
said, after deducting ail expenses of the sale and keeping of the said property. 
If from any cause said property shall fail to satisfy said debt, interest, eosts 
and charges, the said Orlando Beede covenants and agrées to pay the de- 
fîciency. 

"In Witness Whereof I hâve hereunto set my hand and seal the 23rd day 
of Mareh in the year of our Lord one thousand nine hundred and 1901. 

"Sealed and delivered Orlando Beede. 

"In the présence of Thos. W. Murihead. 

"County of Essex — ss.: On this 23rd day of Mch., 1901, before me came 
Orlando Beede to me known to be the person described in and vi^ho executeil 
the foregoing instrument and who acknowledged that he executed the same. 

"Wm, F. Bailey, 
"Notary Public^ 

"Mar. 23, 1901." 

This mortgage was not filed until October ii, 1901, the dây be- 
fore Orlando was adjudged a bankrupt on his own pétition. On that 
day it was filed in the office of the town clerk of the town of West- 
port, where the mortgagor resided. This chattel mortgage covered 
substantially ail the personal property owned by the mortgagor. It 
is not shown that it was kept from the files pursuant to any agree- 
ment to that efïect, or with any actual fraudulent intent. It was 
understood between the parties thereto that Orlando was to con- 
tinue to sell and dispose of the property as his own, but the inort- 
gagee told the mortgagor to keep an account of it, and hold the pro- 
ceeds for him. This he did not do. The mortgagor continued to sell 
and dispose of the mortgaged property in the usual course of busi- 
ness, but kept no account of such sales ; nor did he hold for or turn 
over to the mortgagee any part of the proceeds, nor was he at any 
time called upon to account therefor. 

October 12, 1901, on his own pétition, Orlando Beede was duly 
adjudged a bankrupt, and thereafter a trustée was duly appointed. 
At the time of the adjudication the bankrupt was in possession of 
the mortgaged property (not disposed of by the mortgagor), and 
same was thereafter sold by the trustée for the sum of $12,806.34, 
under an agreement that the lien of the mortgage, if any, should at- 
tach to the proceeds of such sale, which were to stand in place of 
the property itself. Prior to the time Orlando Beede was adjudged 
a bankrupt, judgments in favor of différent creditors, to the amount 
of $5,943.85, had been duly obtained and docketed against him, and 
remained unpaid at the date of adjudication. October I2th a judg- 
ment for $5,494.26 was obtained and docketed against said Orlando 
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Beede infaVerof Daniel F. Payne, and thereafter judgménts to the 
amounttif $7,648.31 wérè diily obtained and docketed against said 
bankrupt iîl îavor of divers parties. There are other creditors of the 
bankruiJtï,- ; ; "; 

Januai'y 17, 1902, thefiaiiiel F. Payne judgment was assigned to 
Samuel L. Wheeler; and Decembëf 13, 1901, the Citizens' National 
Barik of Port Henry duly assigned their judgménts, amounting to 
$3,284,4(^, and obtained' prior to the adjudication, to said Wheeler. 
On the hearing and in open court said Samuel L,. Wheeler, as as- 
signée oÊsMd judginents, stated as follows: 

"I •walvé àlI claim, as owner of the jisslgninents of three judgménts which 
I hâve offered Ih évidence, to the cbattël mortgage put in évidence being void. 
from want of tlinely flling." 

After the chattel mortgage wâS" given, and before the adjudication,, 
Orlandd gave to Fletcher S. two bills Of sale of certain of this Per- 
sonal property, but no part pf the property was delivered. No daim 
is made under them. They bore date AugUst 21, and September 2, 
1901, respectively, within four months of the adjudication. 

April II, 1902, about six months after the adjudication, Fletcher 
S. Beede, by an instrument in writing undèr seal, and duly acknowl- 
edged, executed and delivered' to the clailî^ant hère, John M. Wever, 
an assigriment of said chattel mortgage and of said bills of sale as 
collatéral security for the payment of a certain real estate mortgage 
for $7,500 made by said Fletcher S. Beede and wife on the iith day 
of April, 1902, to said John M, Wever; and such assignment recites, 
"To hâve and to hold the same to the said John M. Wever, his ex- 
ecutors, administrators and assigns, so far as may be necessary for 
the purpose of such security;" the remainder, if any, to be paid over 
to Fletcher S. Beede. John M. Wever claims $7,500 of the proceeds 
of such sale of such personal property by yirtue of this chattel mort- 
gage and the assignment thereof. 

It is urged by the trustée that knowledge of the protested notes gave 
Fletcher notice of the insolvency of Orlando. This court cannot hold 
that the évidence is sufficient to establish that the mortgagee had reasora 
to believe the mortgagor insolvent at the time the mortgage was given,. 

Nor can this court hold that there was any agreement that the mort- 
gagor should sell the mortgaged property for his own benefit, and ap- 
ply the proceeds to his own use. True, this was donc, but it was in 
violation of the agreement made. Even were it shown that the mort- 
gagee knew the mortgagor yvas not holding the proceeds for him as he 
had agreed to do, still, as the mortgagee had become indorser to a 
large amount, and must hâve learned in the summer and fall after the 
mortgage was given that the mortgagor was heavily involved and hard 
pressed, it may be that he preferred to hâve the proceeds applied to the 
satisfaction of the debts of the mortgagor, This would not make the 
mortgage void as to creditors, 

It is claiined that the description of the mortgaged property is so 
indefinite and uncertain thati it ip void. The cases cited do not sustain 
this contention, The description does ijot refer to a certain number 
of a larger number of animais, or of articles; with nothing to identify 
which are mortgaged and which not, but purports to cover ail, and 
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. lescribes it as the property "now being and remaining in the possession 
of Orlando Beede." 

Corning to the question of the nonfiling oî the chatte! mortgage, 
the évidence does not establish an agreement to keep it from the 
files, or to keep it secret. An unfiled chattel mortgage is not pre- 
sumed to be fraudulent as to creditors. The nonfiling raises no pre- 
sumption of fraud. Sheldon v. Wickham, i6i N. Y. 500, 55 N. E. 
1045. By statute, it is void as to creditors and bona fide purchasers, 
but it is now settled by the Court of Appeals of the state of New York 
(and its décisions must govern this court in this case on this ques- 
tion) that, notwithstanding the plain and unequivocal language of 
the statute : 

"Bvery mortgage, or conveyance intended to operate as a mortgage of 
goods and chattels hereafter made, which shall not be accompanled by an 
immédiate delivery and be foUowed by an actual and contlmied change of 
possession of the thlngs mortgaged, shall be absolutely yoid as agalnst the 
creditors of the mortgagor, and as agalnst subséquent purchasers and inort- 
gagees in good falth, unless the mortgage, or a true copy thereof, shall be 
filed," etc. Laws 1833, p. 402, c. 279, § 1. 

— An unfiled chattel mortgage is good and vaUd as to gênerai cred- 
itors (Stephens v. Meriden Britannia Co., 160 N. Y. 178, 54 N. E. 
781, 73 Am. St. Rep. 678), and that only creditors who corne armed 
with a judgment and exécution can avail themselves of the statute ; 
and this notwithstanding the fact that the statute makes no référence 
to judgment creditors, and aiso notwithstanding the earlier décision 
of the same court in Karst v. Gane, 136 N. Y. 316, 32 N. E. 1073 
(approved Stephens v. Perrine, 143 N. Y. 476-481, 39 N. E. ir), 
where it was held by an undivided court (Maynard, J., not voting) 
that : 

"The word 'creditors* in the provision of the act of 1833 (section 1, c. 279, 
p. 402, Laws 1833) in référence to the flling of chattel mortgages, whlch pro- 
vides that such a mortgage, unless filed as dlrected by the act, 'shall be ab- 
solutely void as agalnst the creditors of the mortgagor,' Includes creditors 
whose debts antedate the exécution of the mortgage, as well as those whose 
<3ebts were subsequently contracted. A slmple-contract creditor is aIso as 
much within the protection of the statute as a creditor whose debt has been 
merged In a judgment. Such a mortgage, therefore, is not valid as agalnst 
an antécédent creditor, although it was filed before the creditor aequlred a 
lien upon the property by .iudgment and exécution." 

It is true that in Karst v. Gane, supra, it was conceded that the 
mortgaged property remained in the possession of the mortgagors 
until taken by the sherifï under the exécution in favor of the judg- 
ment creditor (see page 318, 136 N. Y., page 1075, 32 N. E.), but the 
court said : 

"A simple-contract creditor is as much wlthln the protection of the statute 
as a creditor whose debt has been merged in a judgment. This was held in 
Southard v. Benner, 72 N. Y. 424, In respect to the meaning of the word 'cred- 
itors' in the section of the Eevised Statutes relatlng to fraudulent skies, as- 
signments, or mortgages of goods and chattels. The same point was ad- 
judged as to the meaning of the same word In the statute of 1833 [Laws 1833, 
p. 402, c. 279] in the case of Thompson v. Van Vechten [27 N. Y. 568]. There' 
was a question in that case of prlority of lien as between the Shaw mortgage, 
and the levy of an exécution on a judgment In favor of the Westchester Coun- 
ty Bank, recovered March 16, 1855, upon a debt whlch arose June 10, 1854, 
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during the time wh^nthe,, omission toflle the mortgage existed. Judge 
I)ènlo, wrltlngthé ôpinlob, reféréingto' te argument tbat the wbrd 'crédit- 
ors,' In the statute of 1833, embraces only creditors who obtaiù Jndgment 
and i^ïecutlpn duriftK the default In .flUng 'the mortgage, paid that if thls were 
so the act woi^ld not(i|i many cases accoinplish any bénéficiai purpose. The 
mortgage, he observed, cannot be legally, àtièstioned until the créditer clothes 
hlmself with a Judgmënt and exécution, or with some légal process against 
the prdpterty, for creditors cannot interfère with the property ôf the debtor 
without process. See, alsoi Southard :y. Benner, supra. The simple-contract 
créditer riins the risk of hâylng his repiedy to ^ssall the mortgage defeated 
by a bona flde transfer of the property t5y, the mortgagor to the mortgagee 
in paymëtrt Of the mortgage, before lie Mk obtained judgment and exécu- 
tion, or afly lien on the ïrfoïieirty, Kitolbn v. Lowery, 127 N, Y. Î59 [27 N. E. 
357].". .■■.r:,.i,,: .. . ••■ •,,:. ■ ;/■:,, ■■„ 

The court in that case also held : 

l'The iriiM^age was, howçver, iaiçd beïore the plaintifE's Judgmënts and ex- 
ecutioni? KStêfe bb.tained. Ibm did not restpre the Talidity of thé mortgage as 
against créditoi^ii -«^hose debts were I|ti' 'existence during the ,défaùlt Jn flling 
the Riôttgféie, altjjoidgh judâments or ésecintiOns were not obtained ,untii after 
the mortgage -Wsip lu fact pied. This W^s àjso one of the points decided in 
Thompson ¥. Van Vechten, supra, in àvfàrdihig priority to thé Westchester 
County Bank Judgment over the Shà* mbïrtgage." 

In Stephens v. Perrin.ç, 143 N. Y. 476, 39 N. E. n, the court held: 

"A failure to file a chatte! piortgage,, where! there is no change of posses- 
sion of the mortgaged property, renders It yoid as to then existtng creditors 
of the mortgagor, and the Eaortgagee cannot' thereafter acqulre tltle to prop- 
erty by taklng possession atid selUng the same under the mortgage, and bid- 
ding it off on the sale; and this aithough the mortgage was given in good 
faith to secure an aictual indebtedness»" : 

And the court in the opinion (ail çoncùrring) said : , 

"The Suprême Court has reversed the judgment for plaintiff upon the 
ground that aithough sueh mortgage was void eveu as to existing creditors, 
yet, as the mortgagee flled her mortgage, and under ittook' possession of the 
property mortgaged^ and sold the same by virtue of it before ithe creditors 
represented by: the plaintiff had obtained any lien on the property by judg- 
ment and exécution, or by rsome other légal process, the mortgagee had the 
right to hold such property or: Its proceede lagainst thèse creditors. The court 
stated that the Creditors, in order to take advantage of thIs void mortgage by 
reasûn of a- failure to file It, must not only acqulre a lien upon the property 
by virtue of a Jevy or other légal process, but such lien must be had before 
the mortgagee bas reduced the property to possession and sold it to satisfy 
his clairâ. In this holding we are of the opinion the court below erred. The 
mortgage, as to the creditors of the mortgagor, was always void. It con- 
tlnued to be void Botwithstandlng the faot that the mortgagee assumed to 
take possession under, and to sell the prope^y by virtue of, such void instru- 
ment. As between thèse mortgagOrs and creditors, it was the sàme as if the 
mortgage dld not exlst; and the mortgagee çould not, as against thèse cred- 
itors, obtain any rights under it. How could" a mortgagee in a void mortgage 
as against creditors obtain any title to property by virtue of such mortgage? 
As against them, the mortgagep cpuld not rlghtfully take the property by 
virtue of this void Instrument; and, if she did take it in spite of the fact 
that the mortgage was void and ! no protection tp her, how could she secure 
any furthèr or greateir right by the sale ot the property and tbe receipt of its 
value? This action Is against the mortgagee, and I cannot see the force of 
the reasonlng •whlc|>, .while admitting that the mortgage is void as to credit- 
ors, neverthfelesB aSsertS that a title to the property covered by it may be ob- 
tained by the moil^gàgeé by proceedings taken under it, and which assert the 
validity of such instrument, provlded they are taken before the creditors are 
armed with a Judgûient and exécution so as to enforce their rights which 
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rest upon the invalldity of the mortgage. If void, what right bas the mort- 
gagee, as against creditors, to take possession In her character of mortgagee, 
and to sell or dispose of propetty described In It? Clearly, she bas none, and 
she does not acquire any by tbe celerity of her movements In seizing and 
selling property under it. Although, in order to themselves take the proper- 
ty, it was necessary for the creditors to bave some légal process, yet, when 
that condition was complied with, their right to take it as between thèse par- 
ties became perfect. If, before any lien had been acqulred by the creditors, 
the mortgagors had delivered the property to the mortgagee in payment of 
ber debt, she could hâve then held it, because it would bave been, in such a 
case, a transfer of property by them in payment of their debt; and, althongh 
it would hâve been in fact preferring such debt, yet it would bave been a 
préférence which the mortgagors then had the right to make. But in this 
case there was nothing of the kind done. The mortgagee acted under and 
by virtue of her mortgage ail the time. The mortgagors did not deliver the 
property to her in payment of her debt. She took it under the assumed 
right given by the mortgage. The language of Chief Justice Andrews in 
Karst V. Gane, supra, gives no countenance to the claim made in this case. 
He there said : 'The simple-contract créditer runs the risk of havlng bis rem- 
edy to assail the mortgage defeated by a bona fide transfer of the property 
by the mortgagor to the mortgagee in payment of the mortgage before he 
bas obtained judgment and exécution, or any lien on the property.' This 
statement is perfectly true, but is no justiflcation for the clalm that the mort- 
gagee can herself defeat thèse creditors by taking possession of the property 
under a mortgage whlch as to them is nonexistent." 

In Stephens v. Meriden Britannia Co., i6o N. Y. 178, 54 N. E. 781, 
73 Am. St. Rep. 678, the court held: 

"(1) Chattel Mortgage— Status of Unfiled Instrument. Whlle a chattel mort- 
gage, which was neither filed as required by law, nor accompanied by an im- 
médiate delivery, followed by an actual and continued change of possession', 
of the property mortgaged, is void as against judgment creditors of the mort- 
gagor, it is good as between the parties thereto, and as against creditors at 
large. 

"(2) Keceiver in Supplementary Proceedings— Inability to Maintain Action 
at Law for Property of Judgment Debtor Sold under Irregular Chattel Mort- 
gage before Recovery of Judgment Creditor's Judgment. A receiver in pro 
eeedings supplementary to exécution has no power to maintain an action at 
law for property, or the proceeds of property, of the debtor, taken and sold 
by the mortgagee under a chattel mortgage made by the debtor, but which 
was neither filed when given, nor accompanied by an immédiate change of 
possession, where the taking and sale of the mortgaged property were con- 
summated before the appolntment of the receiver, or the recovery of the 
Judgment on which he was appointed, and at the time of the exécution of the 
mortgage and of the sale the creditor represented by the receiver was a gên- 
erai creditor of the mortgagor, having no attachment or judgment. 

"(3) Remedy in Equity. In such a case the receiver's remedy is by an action 
in equity to set aside the transfer of the debtor's property, if it was in fraud 
of creditors. 

"(4) Receivers' Statutory Powers. The act 'to déclare and extend the pow- 
ers of executors, assignées, receivers, and other trustées' (Laws 1858, p. 506, 
c. 314; Laws 1894, p. 1843, c. 740) does not apply to receivers appointed in 
proceedings supplementary to exécution." 

Bartlett, J., dissented, and cited and quoted from Mandeville v. 
Avery, 124 N. Y. 376, 26 N..E. 951, 21 Am. St. Rep. 678, where the 
court held: 

"A chattel mortgage not accompanied by Immédiate delivery, or followed 
by an actual or continued change of possession, of the chattels mortgaged, 
and which was executed upon an agreement that the mortgagor may remain 
in possession and sell the property and use the avails in substantially the 
same manner as before the exécution of the mortgage, is roid as against the 
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credltors of tbe mortgagor. Tpe itpnn. 'creditors' includes ail persons who were 
spch whlle the cbattçls remalnéd in th,^ possession of tlxe mortgagor under 
the agreemenjt, ànâ.iÙièlr-iîlglits are nçf affected by the fact that they.didnot 
obtain judgrnent 01^ â spécifie lien untlj à^ter delivery of the property to the 
mortgagee. The rigbt oftbe, créditer ip c(fllect bis debt ont of the mortgaged 
cbattèls may not be deféated by the njôrtgagee, simply by selling tbe property. 
* * • A receiver appointed in supplementary proceedings under the Code 
of Civil Procédure la yested with the légal title to ail the pergonal property 
of the judgment debtor. He also reprèsents the creditor under whose judg- 
ment he was appointed, anil bas the same rigbt the créditer possesses to 
prosecute actions to set aside ail transfèrs of property made by the debtor to 
defraud his| creditors. The rights of the receiver in this respect are not con- 
flned totbe property fraudulently assignedi He may follow the proceeds of 
the sale tbereof in the possession of any person not a bona flde owner or 
holder." 

In Shéldon v. Wickham, i6i N. Y. soo, 55 N. E. 1045, the head- 
note is as follows: 

"Chatte! Mortgage-rFallure to File— Klght of Assignée for the Beneflt of 
Credltors to Take Advantage of — LaTï*s i858, p. 506, c. 314. An assignée for 
the beneflt of creditors cannot. In an action to foreelose a mortgage; covering 
both real and personal property, executed by the assigner prlor to the asslgn- 
ment, when there is no claim 6f f raud In the transaction, avail himself of tlie 
défense that the mortgage Is void as to tbe Personal property, because not 
flled as a mortgage of chattels, as an unflied chattel mortgage cannot be 
treated as a trangfer of property in fraud of the rights of creditors, and there- 
fore does not fall wltbin chapter 314 of the Laws of 1858, permitting as- 
signées to dlsafflrm and treat as void transfers in 'fraud' of the rights of 
creditors, "wlthoUt baving such claims established by a judgment." 

The court, in the opinion (ail concurring; Bartlett in the resuit), 
said: 

• "As we hâve seen, tbe Instrument now seught to be foreclosed was a mort- 
gage upon botb real and personal property, and the question presented on tbia 
review is whetber it Is void as to tbe personal property by reason of the 
failure of tbe plaintiffi to flle It as a mortgage of chattels. Under the statute, 
'Every mortgage, or conveyance Intended to opéra te as a mortgage of goods 
and chattels bereafter made, which shall not be aecompanled by an immé- 
diate delivery and be followed by an actual and continued change of posses- 
sion of the tbings mortgaged, shall be absolutely void as agalnst tbe créditera 
of the mortgagor, and as agalnst subséquent purchasers and mertgagees in 
good f alth, unless the mortgage, or a true copy tbereof, shall be flled,' etc. 
Laws 1833, p. 402, c, 279, § 1. It has been repeatedly held that such a mort- 
gage is only void as to the persons mentioned In tbe statute, to wit, pur- 
chasers in goed faith, and creditors -who are armed wlth some légal process 
autborizing a seizure of the property, and that It is valid as to tbe mortgagor 
and ail other persons. The mortgagor, in asslgnlng bis property te the de- 
fendant Hillis, could not transfer to him any greater rigbt wlth référence to 
this property than he theretofore possesseds and. If the mortgage was valid 
as to hlm, it followed that It was valid as tb bis assignée. This was ex- 
pressly beld in this court as early as the casé of Van Heusen v. Radcliff, IJ 
N. Y. 580 [72 Am, Dec. 480], and the same prlnclple bas been since repeatedly 
asserted in numerous cases." 

The court then holds — citîng numeroys cases — that an unfiled chat- 
te! mortgage, because not filed, cannot be set aside as fraudulent 
as to creditors, the statute merely declaring it void. 

Assuming that an unfiled chattel mortgage is not fraudulent as to 
creditors, whether judgment creditors or only gênerai creditors, 
we are led to inquire who may take advantage of the nonfiling of the 
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mortgage as required by the statute. Judgment creditors — tliat is, 
creditors armed with judgment and exécution issued before the mort- 
gagor bas passed title and delivered the possession to the mortgagee — 
may levy on and sell the property notwithstanding the mortgage, and 
take it or recover the proceeds from the mortgagee, if he takes it 
under bis mortgage, for as tp such creditors the mortgage is absolute- 
ly void. If the debt is incurred and falls due during the time the 
mortgage remains unfiled, may the mortgagee, by fiUng it, prevent 
those who were gênerai creditors only before such fîHng from ob- 
taining judgment, issuing exécution, and obtaining a lien superior to 
the mortgagee? 

In Sheldon v. Wickham, i6i N. Y. 500, 55 N. E. 1045, the ques- 
tion was between the mortgagee and the assignée for the benefit of 
creditors of the mortgagor — the claims of creditors not having been 
reduced to judgment — and the court held the assignée could not de- 
feat foreclosure by the mortgagee ; that the défense of nonfiling was 
not available to him. 

In Stephens v. Meriden Britannia Co., 160 N. Y. 178, 54 N. E. 781, 
73 Am. St. Rep. 678, the action was at law for conversion, brought 
by the receiver in supplementary proceedings of the property of the 
mortgagor, appointed on the return of exécution unsatisfied, issued 
on a judgment obtained by one Logan after the mortgagee in a mort- 
gage given November 19, 1892, and not fîled until December 7, 1892, 
had taken possession of and sold the mortgaged property by virtue 
of the mortgage against such mortgagee. It was held that such re- 
ceiver could not maintain the action at law ; that the mortgage was 
not fraudulent as to creditors or as to the mortgagor, and the title 
to the property never passed to the receiver. The court said (page 
181, 160 N. Y., page 782, 54 N. E., 73 Am. St. Rep. 678): 

"Upon the recovery of judgment and the return of exécution unsatisfied, 
Mr. I.ogan was still without power to maintain an action at law; but he then 
could hâve upheld a suit in equity to set aside the transfer, so far as it was 
an obstruction to the collection of his debt." 

Nothing in the case indicates that the judgment must be obtained 
and exécution issued prior to the filing of the mortgage and the tak- 
ing of possession by the mortgagee under his mortgage not filed as 
required by the statute. 

In Castleman v, Mayer, 168 N. Y. 354, 61 N. E. 282, the head- 
note is as follows: 

"Chattel Mortgage — When Unfiled Instrument not Vold as Against Cred- 
itors of Mortgagor. Where a chattel mortgage was given to secure advances, 
but not filed until after the mortgaged property, with the consent of the mort- 
gagor, was delivered by the mortgagee to a sheriff to be sold under the mort- 
gage, and the property was sold and the proceeds tumed over to the mort- 
gagee prior to the rendition of judgments against the mortgagor upon which 
an action for the beneflt of the judgment creditors Is based, such mortgage 
must be held valid In the Court of Appeals, and not void as against the exist- 
ing creditors of the mortgagor, when there is some évidence to support a 
flnding of the trial court, affirmed by the Appellate Division, that the exécu- 
tion and dellvery of the mortgage were accompanied by an Immédiate de- 
iivery of the property to the mortgagee, and foUowed by actual and continued 
possession thereof by him, without any fraudulent intent on the part of eithep 
mortgagor or mortgagee to defraud the creditors of the mortgagor." 
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In the opinion thé cbtirt says : 

"This flnding has gome évidence In Its support, and beoce we must treat it 
as concluslvely established that the possession of the property eovered by the 
mortgage was duly transferred to the mortgagee at the tlme 6( the exécution 
of that Instrument, and that he thereafter continued In possession." 

The question of filing therefore became of no importance. 
In Mandeviile V. Avery, 124 N. Y. 376, 26 N. E. 951, 21 Am. St. 
Rep. 678, the court expressly held : 

"And the tenn 'creditors' includes ail persons who were such whlle the 
chattels retnained In possession of the mortgagor under that agreememt, and 
it was not essential to their rights that they did not obtain judgment or a 
spécifie lien until after dellvery of the prôperty to the mortgagee." 

Stimson et al. v. Wrigley, 86 N. Y. 332, lias some bearing on this 
question. 

In Kafst V. Gane, 136 N. Y. 316, 32 N. E. 1073, the chattel mort- 
gage was dated September 25, 1889, and filed November 7, 1889, 
while the judgments were not obtained until January, 1890. Held: 

"The mortgage was, howe^er, filed before the plalntifC's Judgments and 
exécutions were obtained. This did not restore the validity of the mortgage 
as agalnst creditors whose dèbts were In existence during the default In filing 
the mortgage, although judgments or exécutions were not obtained until after 
the mortgage was in fact filed. This was also one of the points decided In 
Thompson v. Van Vechten, 27 N. Y. 568, in awardlng priority to the West- 
chester Oounty Bank judgment over the Shaw mortgage." 

In Stephens v. Perrinè, 143 N. Y. 476, 39 N. E. 11, the mortgage 
was given February 25, 1892, and filed March 30, 1892. Judgments 
were not obtained until after the filing of the mortgage. This was 
held to make no différence. 

In the case now before this court the chattel mortgage was filed 
the day before the bankrupt filed his pétition and was adjudicated a 
bankrupt. The filing of this pétition operated as a caveat to ail the 
world, and as an attachment of , ail the bankrupt's prôperty for the 
benefit of ail his creditors. The mortgagee had not taken possession 
of the prôperty, and it had not been surrendered to him by the mort- 
gagor. The trustée took title to the prôperty subject to the rights and 
claims of creditors, and one of the rights of creditors was to reduce 
their demand to judgment and assert the invalidity of the mortgage. 
Several judgments to the amount of $5,943.85, as stated, had been ob- 
tained and were unpaid at that date; and several others, to the 
amount of $7,648*31, were obtained and perfectçd within 20 days there- 
after. The title of the trustée when appointed related back to the date 
of the adjudication, but he took title subject to the lien of the mort- 
gagee, so far as his lien was valid, and siibject to the rights of gênerai, 
creditors to hâve the prôperty applied to the payment of their debts or 
claims. When the law vested title in the trustée, it gave him the same 
title the bankrupt had — ^no greater, no less. 

There is no presumption that the mortgagor would hâve delivered 
possession to thç niortgagee in payment of the mortgage debt before 
thèse judgments were perfected, or that the mortgagee would hâve . 
taken possession. Thèse creditors whose judgments were perfected 
after the adjudication were proceeding with due diligence to perfect 
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and docket their judgments, and they were not enjoined, and did per- 
fect them. True, the title to the property passed to the trustée as of 
the date of adjudication, and before thèse later judgments were 
obtained ; but is it true that the bankrupt, the mortgagor, by filing a 
pétition in voluntary bankruptcy, deprived thèse creditors of rights 
they had to put their claims in judgments, and seize this property and 
apply it in satisfaction thereof, notwithstanding the chattel mortgage 
(and which rights they perfected so far as possible), as against the 
mortgagee, the assignor of Wever, and which mortgage would hâve 
become absolutely void as to them, because not filed as required by 
law, the moment they secured judgments and issued exécutions? 

Is it true that the mortgagor, by filing his pétition and being ad- 
judicated a bankrupt, gave validity to this chattel mortgage in favor 
of the mortgagee who did not comply with the statute, as against 
thèse creditors who were reducing their claims to judgments, and 
which mortgage, as to them, was void for nonfiling, or would hâve 
became void the moment the judgments were perfected and exécutions 
issued? True, the adjudication prevented them from issuing exécu- 
tion and levying on the property ; but did it destroy their rights to as- 
sert the invalidity of the mortgage, when they should hâve secured 
judgments and exécutions, and, in effect, confer title on the mortgagee 
by making his mortgage good as against them, he not having complied 
with the statute ? The mortgagee could not hold the mortgaged prop- 
erty, as against thèse creditors now ârmed with judgments, had the 
pétition not been filed and the adjudication made. Is the filing of a 
pétition in voluntary bankruptcy by a mortgagor, followed by adjudi- 
cation, équivalent to handing the property over to the mortgagee in 
payment of the mortgage debt? 

It should be kept in mind that the right of the creditors to assail and 
assert the invalidity of the chattel mortgage was perfect. That right 
grew out of the nonfiling. Their claims accrued during the default 
in filing the mortgage, and, as to them, it was so far invalid that they 
could assert its invalidity by seizing the property so soon as judgments 
were obtained and exécutions issued. As preliminary to action in 
seizing the property, and as a step in asserting and enforcing their 
rights, they must secure judgments and exécutions. But when such 
judgments were obtained and exécutions issued, the right to take 
the property or recover its value from any one but a bona fide pur- 
chaser for value was complète. The intervention of the bankruptcy 
proceedings prevented thèse creditors from enforcing their rights in 
the State courts, viz., to secure judgment and exécution, and seize and 
sell this property in satisfaction thereof, as against a lien attempted to 
be created by their debtor, the bankrupt. The case is squarely within 
the provisions of section 67 of the bankruptcy law (subdivisions "a" 
and "b", and subdivision "e" of section 70, Act July i, 1898, c. 541, 30 
Stat. 564, 565 [U. S. Comp. St. 1901, pp. 3449, 3451]), which were 
enacted to cover this class of cases, and the trustée ought to be able 
to enforce thèse claims for the benefit of the estate. Those provisions 
are as follows: 

"Sec. 67. Liens, (a) Claims which for want of record or for other reasons 
would not hâve been valid liens as against the claims of the creditors of the 



864 126 raOBEAL REPÔBTEE, 

bankruirf: ijBÉiall not be liens agalnst his estàte. (b) WhenèVér a credltor Is 
preygnt^: from enforcfpg Ws rlgbts as agalost a lien created, or attèmpted 
to be created, by hls âebtor, wbo afterwards becomes a bankrupt, the trus- 
tée o£ tbe esta té of such bankrupt shall be subrogated to and may enforce 
8ueh rlghts of such créditer for the beneflt of the estate." 

"Sec. 70. Title to Property. (â) The trustée of the estate of a bankrupt, upon 
hls appolntment and aualtScatlon, and hisrsucceasor or suècespf^rs, If he shall 
hâve ou^.br more, upon his or thelr appolqtment and qualification shall In turn 
be vested l)y opération pf làw wlth the title of the baiikrnpt, as of the date 
he wap adjudged a bâiiirtpt, except in so far as it is to property which is 
exempt,: to ail * * "i (5) property Which prior to the flling of the pétition 
hé eouJfl by any meang hâve transferred or which might: hâve been levled 
lipon and' sold, under Judlcial process against hlm. * t * (e) The trustée 
may aVoId any transfer by the bankrupt of his property which any credltor 
of such bankrupt inlght hayé aypided, and may recover the property so trans- 
ferred, -or Its value, from the person td whom It was transferred, unless he 
was aboBfl flde holder fori value prlor to the date of the adjudication. Such 
propéi;ty may be recovered or its value colleçted from whoever may bave re- 
ceivediit, except a bona fide holder for value. For the purpose of such re- 
covery any court of bankruptcy as herelnbef ore deflned, and any state court 
which wotïld hâve had Jurlsdictlon if bankruptcy hâd not intervened, shall 
hâve concurrent Jurisdictlori." 

True, tlie mortgagor might hâve sold the property to a bona fide 
purchaser, or might hâve sold it to the mortgagee in payment pf his 
clairas, before judgment and exécution, but he did not; and the daims 
and, rights and remédies of creditors, as against the mortgagee, who 
did not comply with the law, should not be defeated on the theory that 
the mortgagor had it in his power tO defçat thèse creditors in their 
attempt to assert rights in existence as against the mortgagee, who 
had not compHed with the law by filing his mortgage. 

Can it be doubted that this property in question was "property which 
prior to the filing of the pétition he [the bankrupt] could by any meàns 
hâve transferred," or that it was property "which might haVe been 
levied upon and sold under judicial process against him ?" Might not 
thèse creditors now armed with judgmentâ hâve avoided this chattel 
mortgage, because not filed, on perfectiflg judgment and issuing execU' 
tion, and were they not preyented by the. interposition of the bank- 
ruptcy proceedings from enforcing. their rights to proceed to judgment, 
issue exécution, and levy on thts property? If ail this be true, the 
trustée may assert the iOvalidity of this mortgage, for nonfiling, for 
the benefit of the estate.. If this is not true, then the rights of tliese 
creditors who hâve obtained judgniënt since the adjudication in bank- 
ruptcy are not interfered with by the' bankruptcy law, and it is a ques- 
tion between them and the mortgagee or his assignée, Wever, with 
which the trustée has nothing whatever to do. That the property 
passed to the trustée in bankruptcy as of the date of iadjudication can- 
not be doubted. It was property owned by the bankrupt. He had 
mortgaged it, but he had nOt sold it. He had not turned It ovef to the 
mortgagee or to any other person. The trustée toôk title subject to 
the rights of the mortgagee, but the rights of the mortgagee were and 
still are subject to the rights of thèse gênerai creditors who hâve put 
their claims in judgment, and who may, if not already donc, issue 
exécution and assert their lien on and claim to this property as against 
the mère alleged lien of the mortgagee, an unfiled chattel mortgage — 
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not the title of tlie mortgagee, for he had not and has not obtained title ; 
he not having taken possession, and the property not having been de- 
livered to him. 

In the décisions of the New York Court of Appeals, whenever the 
court has spoken of an unfiled chattel mortgage as being good as 
against gênerai creditors, it was intended that such a mortgage is good 
until judgment is obtained and exécution issued, as until then the 
créditer cannot efïectually assert its invalidité — that is, so long as he 
remains a gênerai créditer — not that it is good and valid against such 
creditors, as between them and the mortgagee, after they hâve placed 
themselves in a position to assert its invalidity. îf, before judgment, 
the mortgagor turns the property over under the mortgage, and the 
mortgagee takes it, this amoimts to a sale and delivery in full or part 
satisfaction of the mortgage debt. But to make such a transaction 
valid as against such a judgment, the concurrence of both mortgagor 
and mortgagee is essential. In the case before this court, nothing of 
the kind was donc. 

If such mortgages are good as to ail but judgment creditors who 
are such before pétition filed, and become unimpeachable for non- 
filing when the mortgagor, being insolvent, files a pétition in bank- 
ruptcy and is adjudicated a bankrupt, it will be easy for failing debtors 
to prefer any créditer or creditors they please. If such a debtor gives 
a chattel mortgage in good faith more than four months prior to 
the filing of his pétition, and it remains unfiled, and his other cred- 
itors are thus kept ignorant of its existence, the moment they com- 
mence actions or take steps to secure judgments and exécutions, so 
as to assert its invalidity, the debtor may file his pétition in bank- 
ruptcy; and the mortgagee will take ail the mortgaged property — it 
may be, the entire estate — because the adjudication, in effect, validâtes 
the unfiled mortgage. It is then too late for creditors to secure 
judgments. And this would be so even if the claims of such gên- 
erai creditors had accrued due but a few days before the filing of the 
pétition — too late to allow them to secure judgments. Thus will the 
filing of a pétition in bankruptcy, followed by adjudication, take the 
place of a surrender of the mortgaged property by the mortgagor 
in payment of the mortgage debt. The bankruptcy law was not 
intended to nuUify the laws requiring the filing of chattel mortgages, 
or prevent gênerai creditors from taking advantage of the nonfiling 
of chattel mortgages, and, as said, a provision was inserted to cover 
just such cases. 

This court finds itself bound by a décision of the Circuit Court of 
Appeals in this circuit holding that the trustée cannot, as to judgments 
obtained after adjudication, assert the invalidity of an unfiled chattel 
mortgage, and is bound thereby. In re New York Economical 
Printing Co., iio Fed. 514, 49 C. C. A. 133. It is there held: 

"The chattel mortgage statute of New York (Laws 1833, p. 402, c. 279, and 
amendments) provides that any mortgage flled In pursuance thereof 'shall 
cease to be valid as against the creditors of the person maklng the same,' or 
against subséquent purchasers or mortgagees, after the expiration of one 
year from the filing thereof, unless, wlthin 30 days next precedlng the ex- 
piration of each and every term of 1 year after such filing a copy, together 
126 F.— 55 
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with a statement.BhflUbe again flle^. As,construed by tlie higjiest court of 
the State,: ^,£aIlui!e4o,cqmpIy stçiçtiïy iwith such requlrement renders a mort-. 
gage Invâlld' as àgaiiiât créditait, ftftd no subséquent compUance can restore 
Its validlty. But it is alsq held that no créditer can take advantage of such 
noncoûipllânce unless arméd With à légal process under whlch tbe mortgaged 
propèrty may bfi seized, or 1^ «therwlse in a position to enforce a lien upon 
it, and that tbe mprtgage Is jgood p.s to cred[ltors at large as well as between 
tbe parties. Btéld that, wheTé à tnbrtgàgor became a bankrupt after default 
by the mûrtgagee Iti failing to flle à'éopy bf the mortgage as required by the 
statute, the trustée Could avoid the mortgage only to the extent pf the claims 
of Judgment çrèdltors who were at the tlme pf the adjudication in a position 
to enforce thelr claims against the, propèrty, slnce gênerai credltors had at 
that tlme no perf ected right to Impeach the mortgage, and no right which 
could not bave been defeatéd àt any tlmé by the surrender of the propèrty 
to the mortgagee." : 

This court is of the dgcided opinion that there is awide différence 
between "having the right" to take advantage df thé nonfiling of a 
chattel mortgage, and "being in a position" to take advantage of such 
nonfiUng. General creditors may hâve the right without being in 
a position to take advantage, of atsituation, but if, having the right, 
they place themselves in position to attack the instrument as against 
the one seekitîg, to avail himselfof it, this court is unable to see 
why they may not proceed according to law, and assert the invalidity 
of the mortgage at any time before the rights of other parties hâve 
intervened, or, fthe mortgagee has secured some other and superior 
right. . 

Subdivisions "a" and "b" of section 67, 30 Stat. 564 [U. S. Comp. 
St. 1901, p. 3449], were enacted inview of the décisions in Stewart 
V. Platt, loi.U. S. 731, ;25 I,. Ei4, 816, and In re CoHms, 12 Blatchf. 
552, Fed. Cas. No. 3,007, aijd this , court regrets that the section is 
not deemed explicit enough to enajple the trustée in bankruptcy to 
take advantage of unfiled chattel .mortgages for the benefit of cred- 
itors, or, in the language of theact, for the benefit of the estate. 

It should be remarked that neither Sheldon v. Wickham,, 161 N. 
Y. 500, 55 N. E. 1045, nor Bowdishv. Page, 153 N. Y. 104, 47 N. E. 
44, holds that a gênerai assignment for the benefit of creditors ex- 
tinguishes the right of ,those;who are only gênerai creditors at the 
time of the assignment to impeach a chattel mortgage for nonfiling. 

The case of Sheldon v. Wickhani holds that as assignées for the 
bçnefit of creditors can by statu;^^ pnly disafifirm and treat as void 
transfers infraud of the rights pf creditors, and an unfiled chattel 
mortgage is not, for want of filing, fraudulent as to creditors, the as- 
signée could not défend an action to foreclose the mortgage. As 
the a;ssignee had no greater right than the mortgagor, and the un- 
filed mortgage was valid as to the mort,gagor, apd between him and 
the mortagee there being no prêteuse of fraud, he could not défend 
on the ground it was void as to creditors. So far as appears in the 
case, the rights of judgment creditors (irrespective of when judg- 
ments were obtained) weré not involved. Nothingj is said in thé case 
to the effect that an assignment for the benefit of creditors ex- 
tinguishes the right of gênerai creditors to impeach the validity of a 
chattel mortgage for nonfiling. The question was neither directly 
nor in directly involved. It is the sèttlèd law of New York that 
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creditors, notwithstanding an assignment for their benefit, may, if 
they do not make themselves parties to it by proving their daims, or 
otherwise, proceed against the assigner. Tliey may reduce their 
claims to judgment and issue exécution, but they cannot take the 
property from the assignée so far as he holds it for creditors. They 
may attack and impeach any alleged lien created or attempted to be 
created by the assigner. If having obtained judgment and exécu- 
tion, which would be a lien but for the assignment, they may, as 
against a lienor whose alleged lien is void as to them, take the prop- 
erty transferred or attempted to be transferred by the assigner. It 
may be that they will be compelled to bring suit in equity to establish 
their rights as against the alleged lienor, but this goes to the rem- 
edy, not the right. A debtor may make a gênerai assignment for 
the benefit of his creditors, but he cannot by so doing eut efif or de- 
stroy the rights of any créditer as against alleged lieners. Nor dees 
such an assignment validate an unfiled mertgage as between créditer 
and mertgagee. It may well be that the assignée cannot raise the 
question fer the benefit of a particular créditer as against an alleged 
lienor, as he simply represents the assigner, except as given certain 
rights of action by statute, but this want of power in the assignée dees 
not in any degree militate against the rights of creditors to pursue 
remédies the law gives them against alleged lieners whose claims are 
invalid as to them. 

In Re Economical Printing Co., iio Fed. 518, 49 C. C. A. 133, the 
learned court aise cites Bowdish v. Page, 153 N. Y. 104, 47 N. E. 44, 
as autherity that an assignment for the benefit of creditors would 
extinguish the right of creditors to impeach a chattel mertgage for 
nonfiling. This court cannot discever such a suggestion in the case, 
or in any case. In Bowdish v. Page et al., supra, Isaac Allisen, 
for a good considération, on the ist day of October, 1883, executed 
and delivered to M. & L. Allisen a chattel mertgage. July 21, 1884, 
M. & L. Allisen made a gênerai assignment for the benefit of their 
creditors to the plaintifï, Bowdish. It dees not appear that the mort- 
gage was or was net filed. That point was not involved. July 23, 
1884, Isaac Allisen, the mortgagor, turned over the mortgaged prop- 
erty to the assignée, Bowdish, and surrendered his interest therein. 
The mertgagee had net taken possession. April 30, 1884, the Cit- 
izens' National Bank of Hornellsville recovered a judgment against 
said Isaac AUison, en which exécution issued July 29, 1884, five days 
after he had turned the property over to the assignée of the mert- 
gagee. August I, 1884, the sherifï toek the property from the as- 
signée of the mertgagee, and seld same March 21, 1885. The bank 
became the purchaser. The assignée, Bowdish, sued fer conversion 
of the property. The action was tried befere a référée, who found 
that the mertgage, altheugh made in goed faith, had become void 
through the cenduct of the parties with respect te the property se 
mortgaged. It was after that that the mortgagor turned over the 
property to the assignée of the mertgagee. This was, in efïect, à 
sale and transfer by the mortgagor to the mortgagee of the property 
in part or whole satisfaction of the mertgage debt ; and this was dene 
befere the bank issued exécution or made a levy, thereby obtaining a 
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lien on the prôperty. The court, speaking of the transfer from the 
mortgagor td the assignée of the mortgagee, said : 

"It would at least show that there was a transfer to secure the payment of 
Isaac's [the mortgagor's] debt, If net In satisfaction thereof, and that would 
vest STifflclent title and possession In the plaintifC. At that tlme the banlc had 
acquired no lien, no exécution having Issued upon its judgment theretofore 
entered until at a date subséquent to the plaintifC's acquisition of title." 

The court said : 

"That case [referring to Stephens v. Perrlne, 143 N. T. 476, 39 N. E. 11] 
and Karst v. Gane, 136 N. Y. 316 [32 N. B. 1073], Tremalne v. Mortimer, 128 
N. Y. 1 [27 N. E. 1060], and Mandevllle v. Avèry, 124 N. Y. 376 [26 N. E. 
951, 21 Am. St. Rep. 678], held this doctrine— that, while the mortgagee can- 
not enforce a vold chattel mortgage against the credltors of the mortgagor, 
yet, if the mortgagor treats It as void, and, before the credltors obtaln a lien, 
transfers the prôperty to the mortgagee in payment of a debt, that the trans- 
action will hold. We therefore hold that, wlthin our décisions, the plaintiff 
[the assignée for the beneflt of credltors] occupied the vantage ground of a 
right to the possession of thèse goods, derived directly through Isaac's dellv- 
ery to him, and any question of a title made defective through the void chat- 
tel mortgage was removed." 

It will be noted that the judgment was against the mortgagor, 
Isaac Allison, who actually sold and delivered the prôperty to the 
assignée of the mortgagee (équivalent to a sale and delivery to the 
mortgagee, M. & L. AlHson), for a good considération, before the 
bank obtained a lien by exécution. There is no possible suggestion 
that the assignment by M. & L. Allison to the plaintifif for the beneiît 
of credltors in any way afïected the rights of the bank to pursue 
and take the prôperty. The assignment for the benefit of créditera 
was not made by the mortgagor, but by the mortgagee; and the 
judgment was not against the assignor, but the debtor of the as- 
signer. Again, the assignée did not claim under the mortgage, but 
under a sale and delivery. The case does not remotely afïect the 
question hère, which is, can the judgment créditer of a bankrupt, 
who obtains judgment after adjudication, assert, as agajnst a mort- 
gagee who holds a mortgage on prôperty in the possession of the 
trustée of the mortgagor, and which prôperty was never surrendered, 
delivered to, or taken possession of by, the mortgagee, the invalidity 
of such mortgage as to himself, when the mortgagee asserts a claim 
to the prôperty or its proceeds under and through the alleged void 
mortgage, and against such judgment créditer ? 

In this connection it may well be to call attention to In re Pékin 
Plow Ce., IÏ2 Fed. 308, 50 C. C. A. 257, which case cannot be well 
reconciled with In re Economical Printing Co., supra, and also to In 
re Rodgers, 125 Fed. 169, where the Circuit Court of Appeals, at 
page 180, said : 

"We are therefore brought to the question whether, under the bankruptcy 
law, the trustée takes solely In the right of the bankrupt, or whether he also 
represents the rights which credltors hâve, and the authorlty to enforce them; 
whether the pétition In bankruptcy is merely the appropriation by the bank- 
• rupt of hls prôperty to his credltors, or an assertion in béhalf of credltors of 
rights which they had Independently of the bankrupt, and which he himself 
could not assert. Notwlthstandlng some loose expressions in the décisions 
upon this subject, we are satlsfled, from a careful scrutiny of the act, that 
the flling of the pétition Is somethlng more than the dedication by the bank- 
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nipt of his property to tîie payment of hls debts; that the trustée is not only 
invested wlth the tltle of the property, but since, after the filing of the péti- 
tion, the creditors are powerless to pursue and enforce their rights, the trustée 
is vested wlth their rights of action with respect to ail property of the bank- 
rupt transferred by him or incumbered by him in fraud of hls creditors, and 
may assail, in behalf of the creditors, ail such transfers and incumbrances to 
the same extent that creditors could hâve done, had no pétition been filed. 
The filing of the pétition, foUowed by selzure and by adjudication in bank- 
ruptcy, Is a selzure of the property by the law for the benefit of creditors, 
and an appropriation of it to the payment of the debts of the bankrupt. It 
is a seizure of the property by légal process, equal in rank to, and of the 
same force and effect as by, exécution or attachment. This has been held 
by varions courts of appeals, in which décisions we fully concur. In re Pékin 
Plow Company, 50 C. C. A. 257, 112 Fed. 308; In re Garcewich, 53 C. O. A. 
510, 115 Fed. 87. It Is said by the Suprême Court in Mueller v. Nugent, 184 V. 
S. 1, 14, 22 Sup. Ot 275, 46 L. Ed. 405: 'It is as true of the présent law as it 
was of that of 1867 that the filing of the pétition is a caveat to ail the world, 
and in fact an attachment and injunction.' We hâve assumed that the bank 
and H. W. Rogers & Bro. are bona flde holders for value, and without notice, 
of thèse warehouse receipts, giving therefor a full considération. As against 
the bankrupt, they would be entitled to protection, and would be held to hâve 
the title to the property; but, the issue of thèse vyarrants being eonstructive- 
ly fraudulent as to creditors of the bankrupt, their right must be held sub- 
ject to the claims of the creditors. Thèse warrants are not commercial pa- 
per, and are not protected by the law governing that class of instruments." 

In Skilton v. Codington, 86 App. Div. i66, 83 N. Y. Supp. 351, 
the court adopts the views expressed in Matter of Economical Print- 
ing Co., supra, but such expression was not necessary to the dé- 
cision of that case, as it did not appear there was any judgment 
créditer. But in that case McLennan and Williams, JJ., dissented. 
In that case the prevailing opinion in discussing the meaning of sub- 
division "b" of section 67 of the bankruptcy act (Act July i, 1898, c. 
541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]), which says that 
whenever a creditor is "prevented from enforcing his rights as against 
a lien created, or attempted to be created, by his debtor, who after- 
wards becomes a bankrupt, the trustée of the estate of such bank- 
rupt shall be subrogated to and may enforce such rights of such cred- 
itor for the benefit of the estate," states, "We think it more just to 
construe the provisions of said act already referred to as meaning, 
so far as such an action as this is concerned, creditors who had secured 
some spécifie claim against, or lien upon, the property involved by the 
bankruptcy." As the act provides that the claim of such a creditor 
shall be enforced by the trustée for the benefit of the estate, this con- 
struction will take the benefit of a lien obtained by a judgment cred- 
itor, good as against the mortgagee, but which takes nothing from 
the estate of the bankrupt, and which is not void as against the mort- 
gagee even if obtained within four months of bankruptcy, from the 
creditor who has obtained such a lien by judgment and exécution, 
and confer it upon the estate for the benefit of ail creditors. Such 
an arbitrary confiscation of property rights was not intended, and 
no such construction of the act should prevail. It must be remem- 
bered that in the case of an unfiled chattel mortgage the mortgage is 
good against the mortgagor and his estate (unless the trustée may 
take advantage of it) , and valid in the hands of the mortgagee or his 
assignée as between him and the estate held by the trustée (if the 
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trustée only takes the rights and remédies of the bankrupt mort- 
gagoi"), and hençe the judgment créditer, with a judgment and ex- 
écution at thé date.of bankruptcy, vy^oUld take hothing the estate of 
the bankrupt (the trustée) could hold, but only the property the mort- 
gagee would otherwise take from the estate (under his unfiled mort- 
gage); hence, if we give a construction to the section quoted that 
will transfer the right to enforce such a lien as against the mortgagee 
from the judgment créditer, with a lien perfected at the date of bank- 
ruptcy to the estate, we deprive the judgment créditer of his lien 
which he has obtained, and which is good against the mortgagee, and 
takes nothing from the estate, and transfer it and its proceeds to ail 
the creditors. No greatef injustice could be perpetrated, and no' 
such resuit was intended. It was the intention of Congress, as an 
additional incentive to mortgagees to file their mortgages, to prevent 
creditors with secret liens of that character from taking and holding 
ail (it mig'ht be, as in thiscase) the personal estate of a bankrupt as 
against gênerai creditors by means of such secret liens, by transfer- 
ring to and vesting in the trustée, when appointed, the right to take 
advantage of such noniiling for the benefit of ail creditors, thus pro- 
moting the gênerai policy of the law that "equality is equity," and 
preventing the swallowing up of estâtes by means of secret liens more 
than four months old. 

But assume as settled that the trustée in bankruptcy cannot ques- 
tion this chattel mortgage in behalf of those judgment creditors whose 
judgmehts were obtained after the adjudication. Such a holding 
does not settle the title to the money in controversy hère, the pro- 
ceeds of the sale of the mortgaged property. The trustée took this 
property^ and holds the proceeds subject to ail the rights of cred- 
itors, judgment creditors then having judgments, and then gênerai 
creditors who hâve since obtained judgments, mortgagees, and attach- 
ment creditors ; and it is the duty of the court to see that they are 
properly represented and heard, if they désire to be heard. If the 
then gênerai creditors, who since the adjudication hâve obtained judg- 
ments, hâve the right in an appropriate proceeding to question the 
validity of the mortgage held by Wever, and under which he claims, 
they hâve the right to be heard in this court as to the disposition of 
the money now in the hands of the trustée, and derived from the 
sale of the mortgaged property. So far as appears, they hâve not been 
made parties to this proceeding. It seems to hâve been assumed that 
the trustée represents ail creditors, and may assert ail their rights, and 
that his action binds ail. ' This court thinks otherwise. The Circuit 
Court of Appeals having held (In re Economical Printing Co., supra) 
that the trustée cannot question the validity of the mortgage given 
by Orlando to Fletcher S. Beede, for nonfiling, but it being the law 
of the State of New York, as determined by its Court of Appeals, 
that gênerai creditors may impeach its validity for nonfiling, as against 
the mortgagee, at any time when they obtain judgment and exécu- 
tion, if donc before the mortgagor has transferred and delivered the 
property to a bona fide purchaser for value, or to the mortgagee in 
payment of the mortgage debt, in whole or in part, and as several of 
thèse creditors hâve placed themselves in a position to question the 
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mortgage and assert its invalidity as to them, as between them and 
the mortgagee, and his assignée, Wever, and as there is nothiog in 
the bankruptcy law that prevents or defeats their right to question 
the right of Wever to receive the proceeds of the property mortgaged 
and claimed by him, this court holds that thèse judgment creditors 
must be brought into this proceeding in this court; that they must 
hâve their day in court. 

The court therefore déclines to now hold that Wever is entitled to 
any part of the proceeds of the sale made by the trustée, and dé- 
clines to make any order or pronounce any judgment for the disposi- 
tion of such proceeds until such judgment creditors and ail judgment 
creditors are brought in and hâve been heard. It may be that an 
action will be necessary to fully détermine the question, but this 
court only makes the suggestion. If ail parties consent, this court 
can détermine ail questions in this proceeding ; but it is certain that 
thèse judgment creditors hâve not yet consented to a détermination 
of their rights on this hearing, and on the incomplète évidence before 
the court. Ail creditors, whether with or without liens, are or should 
be made parties to the . bankruptcy proceedings, and to every con- 
troversy afifecting their rights in property found in the possession of 
the bankrupt, and passing to the trustée. 

The order of the court is that an order be served on ail judgment 
creditors, requiring them to showr cause why an order and judgment 
of this court should not be made and entered directing the trustée in 
bankruptcy to pay over to John M. Wever, the assignée of the chattel 
mortgage in question, $7,500 of the proceeds of the sale of the mort- 
gaged property, at and before this court, at a term thereof to be held 
at Albany, N. Y., commencing February 9, 1904. Such order to 
show cause will also require John M. Wever to show cause at such 
time and place why said judgments should not be paid from the 
proceeds of such sale of said property. 



THE E. T. WILLIAMS. 
(District Court, S. D. New York. December 1, 1903.) 

1. TOWAGB — InSTJFFICIENT PoWBR OP TUG — LlABILITY FOR LOSS OF TOW. 

A tug whlch undertakes a towage service Impliedly represents Itself to 
hâve sufflclent power to perfonn such service under ordlnary conditions; 
and a tug whlch took two sco-ws to the dumping grounds ofC New York, 
but was unable for want of sufflclent power to bring them back against 
adverse wlnds after they were dumped, whereby one was lost and the 
owner put to expense In resculng the other, was In fault, and is liable 
for the resulting loss, where the weather and sea conditions were no 
worse than should reasonably hâve been anticipated when the trip was 
commenced. 

In Admiralty. Suit against tug to recover for loss and damage to 
tow. 

James J. Macklin, for libellants. 
John F. Foley, for claimant. 
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ADAMS, District Jucjge. The libellants Booth, Dailey and Ivins 
were.the owners of Barney Dumper Scows Nos. 8 and 9, and the 
other libellants were the members of the crew of No. 9, who lost 
some Personal eflfects. The scows were loaded with garbage. The 
wooden tug Ei T. Williams took them in tow in New York, on the 
7th of February, 1902, for the purpose of dumping them at sea. At 
first they were towed alongside but before they left the upper bay 
they W'ere put on hawsers tandem, the first scow. No. 8, was then 
about 100 fathoms astern of the tug and No. 9 was tailed on to No. 
8, about 70 fathoms away. There was a wind of some force then 
blowing from about the west or northwest. 

When the tow was finally made up, it was after midnight. The 
tide was ebb. The voyage to sea then commenced, the master of 
the tug being in charge. About 2 o'clock on the morning of the 
8th, the master went to bed and turned the command over to the mate, 
who was a licensed pilot. He had come on deck at 12 o'clock, but 
did not then take charge, as the master remained to pilot the tow 
through the East Channel. The tow was in charge of the mate 
from about 2 o'clock until about 7 o'clock in the morning. About 
3:20 A. M. the Sandy Hook Lightship was reached and shortly after- 
wards, 3 140, it is said, the loads were dumped outside of the Hghtship. 
After the dumping and the turning of the tow towards New York, 
the tug was unable to hold the dumpers and the tow drifted seaward. 
The mate testified that after dumping the loads, the tug, for a short 
time, made some headway homeward but whether there was any 
material progress seems doubtful. About 2 o'clock, the hawser lead- 
ing from No. 8 to the tug parted, near the bitts of the tug. Subse- 
quently the crews of the scows, at the instance of the master of the 
tug, jumped overboard and were picked up by the tug. Before 
those on No. 9 left her, the hawsers between the dumpers were eut 
by the men on No. 9, under orders from the master of the tug. After 
the men were rescued, the Williams started for New York and met 
on the way the iron tug Ivins, of about the same size as the Williams, 
which was then bound out under orders to go to the assistance of the 
WiUiams, news of the plight of the latter having reached New York. 
The Ivins got to the hghtship about half past one and, inquiring for 
the tow, was informed that when last seen, it bore about east south- 
east. She proceeded in that direction and passing the Williams, well 
out to sea and making bad weather, was informed by her master, in 
declining assistance for his tug, that she could weather the prevail- 
ing storm, which she did. The Ivins came to the dumpers about 25 
or 30 miles east southeast of the lightship and went alongside of No. 
8. The dumpers were then drifting seaward at the rate of about 6 
miles per hour. They were lying about 200 feet from each other. 
The men on the Ivins made fast to No, 8, supposing that they were 
thus securing both of them. When, however, they discovered that 
they only had one, they proceeded with that, and delivered it safely 
in New York. The service of the Ivins was made the basis of a sal- 
vage daim, which is a part of the damages sufïered by the libellants, 
i The Government weather records, taken from observations made 
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in New York, at an altitude oi between 350 and 400 feet, show that 
the velocity of the wind was as follows: 

Febniary 7th. 

From 2 to 3 o'clock P. M., 34 miles. 

" 3 to 4 o'clock P. M., 37 miles. 

" 4 to 5 o'clock P. M., 27 miles. 

" 5 to 6 o'clock P. M., 29 milea. 

" 6 to 7 o'clock P. M., 29 miles. 

" 7 to 8 o'clock P. M., 28 miles. 

" 8 to 9 o'clock P. M., 29 miles. 

" 9 to 10 o'clock P. M., 32 miles. 

" 10 to 11 o'clock P. M., 31 miles. 

" 11 to 12 o'clock P. M., 25 miles. 
February 8tli. 
From 12 to 1 o'clock A. M., 27 miles. 

" 1 to 2 o'clock A. M., 33 miles. 

" 2 to 3 o'clock A. M., 29 miles. 

" 3 to 4 o'clock A. M., 29 miles. 

" 4 to 5 o'clock A. M., 26 miles. 

" 5 to 6 o'clock A. M., 23 miles. 

" 6 to 7 o'clock A. M., 27 miles. 

" 7 to 8 o'clock A. M., 24 miles. 

" 8 to 9 o'clock A. M., 24 miles. 

" 9 to 10 o'clock A. M., 38 miles. 

" 10 to 11 o'clock A. M., 42 miles. 

" 11 to 12 o'clock A. M., 43 miles. 

" 12 to 1 o'clock P. M., 46 miles. ♦ 

" 1 to 2 o'clock P. M., 44 miles. 

" 2 to 3 o'clock P. M., 43 miles. 

Beyoïid the estimâtes of some of the wîtnesses, which were colored 
by their interests, there is nothing to show that the wind was any 
stronger at sea than it was in New York, some 16 nautical miles 
away in a direct line. Of course, the wind was feit more as the tows 
got beyond the protection of the land and were exposed to its full 
force. 

A large number of tows went out that night and dumped and re- 
turned safely. It is probable that some of them did not go quite as 
far as the Williams and tow but it appears that one or more did. 
It is uncertain just how far the WilHams did go to dump her scows. 
Her mate and the men on the scows say that she went to the régu- 
lation dumping grounds, 5 miles from the lightship, but the master 
of the Hudson, who took two dumpers, similar to Nos. 8 and 9, about 
a mile beyond the lightship and dumped them, says that thf Williams 
dumped where the Hudson did. The mate of the Williama says that 
at 3 :2ô, he whistled to the lightship and at 3 40, whistled to the scows 
to dump! Assuming the correctness of thèse figures, it is not likely 
that the tow could hâve gone 5 miles in 20 minutes, even with the 
favoring wind. The tide by this time had changed to flood and such 
current as prevailed was probably adverse to progress seaward. Up 
to the time of dumping, which act increased the freeboard of the 
scows several feet, there was not very much of them above water 
for the wind to hâve effect upon, but after thecargoes were dis- 
charged, a considerably largcr surface was exposed and they be- 
came difficult to tow, or indced to hold agaicst the wind, with a tug 
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of limitée! power. ,, Thcre. was no material change in the force oî the 
wind for several hours after the tow passed the ligHtship. 

The diiSculty which the tug encountered, in connection with her 
lack of power, although she had an ample supply of coal on board, 
should hâve been anticipated when she ùndertook the service and. 
her failure in this respect was a fault fof which she is liable. Spencer 
on Marine Collisions, § 122 ; The Margaret, 94 U. S. 494, 24 h. Ed. 
146. 

It is said in Spencer, pp. 261, 262: 

"A tug in profEering Its services to^another, impliedly represents itself to 
be of sufflcient power and equipment, and suflaciently well ofiBcered and man- 
ned to perform the services required, and that It Is suiHciently well ac- 
quainted with the waters through which it is required to pass to conduet 
the tow in safety to its place of destination. It is aiso bound to know the 
gênerai condition and nature of the craft seeklng towage, the conditions of 
the weather, the natnral obstacles to be met with, and to observe ail other 
patent and well known conditions which ftSect the safety of the tow and 
that of others with whom it is liable to be brought into relation. It is not 
to be considered a common carrier in the usuàl acceptation of tliat term, and 
is not required to insure the safety of its tow other than agalnst its own 
négligence, incompétence or misconduct, and iS bourid only to the exercise of 
reasonable skill and care in the exécution of the task for which it is em- 
ployed." 

And in The Margaret, pp. 496, 497, 94 U. S., and p. 147, 24 L. Ed. : 

'"fhe tug was not a common carrier, and the law of that relation bas no 
application hère. She was not an insurer. The highest possible degree of 
skill and care were not required of her. She was bound to bring to the per- 
formance of the duty she assumed reasonable skill and care, and to exercise 
them in eVery thing relatiiig to the work until it was accomplished. The 
want of either in such casés is' a gross fault, and the offender is liable to the 
extent of the full measure of the conséquences. Brown v. Clegg, 63 Pa. 51, 
3 Am. Kep. 522; Tbe Quickstep, 9 Wall. 665, 19 L. Ed. 767; Wooden v. Aus- 
xia, 51 Barb. 9; Wells v. Steam Navigation, 8 N. Y. 375; Steamer New Phil- 
/lùclphla, 1 Black, 62, 17 L. Ed. 84; The Cayuga, 16 Wall. 177, 21 L. Ed. 354: 
James Gray v. John Frazier, 21 How. 184, 16 L. Ed. 106. 

The port of Eaclne was the home port of the tug. She was bound to 
know the chanuel, how to reach it, and whether, in the state of the wind 
and water, it was safe and proper to make the attempt to corne in with her 
tow. If it were, not, she should hâve advised waiting for a more favorable 
"condition of things. She gave no note of warning. If what occurred was 
inévitable, she should hâve forecasted It, and refused to proceed. The 
sprlng-head of the disaster was the sudden turn of the tug around the end 
of the pier, combined with the shortness of the tow-lines. Thèse involved 
the stopping of the tug and the loss of the steerage-way of the brig. The 
driftlng of the latter, her implnging upon thë pier, and her fracture and sink- 
ing, necessarily foUowed. 

Conceding that the mode of «ntfcnag the harbor by the tug was tlie best 
under the circumstances, and the disaster thereafter inévitable, th'en the ef- 
fort showed a cléar want of Judgment. As before remarked, she should hâve 
known this, and gôverned herself aceordingly. Her eonduct, In this view, 
was more than an error. It was a fault; and upon this ground she should 
be coûdemned." 

Decree for the libellants, with an order of référence. 
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In re WEINGER, BERGMAN & CO. 
(District Court, S. D. New York. Deceinber 14, 1903.) 

1. BANKR0PTCY — JURISDICTION OP COURTS -^ ProPERTY HeLD BT ADVERSE 

Claimant. 

Where property of a bankrupt is held adversely to his estate under a 
claim of seizure on process from a state court, the court of bankruptcy 
bas jurlsdiction to summarily inquire and détermine whether the adverse 
clalm bas an actual basis, or is merely colorable; and wbere it déter- 
mines tbat the seizure was by an abuse of process — as wbere the taking 
was after the flling of the pétition in bankruptcy, on a writ of replevin 
whicb did not describe the property, but other and différent property — 
the court bas power to order its surrender by the person in possession to 
the trustée or receiver in bankruptcy. 

a. Same— PiMNG OF Pétition as Gaveat— Subséquent Seizure op Property 
BY State Court. 

A bankrupt's property is within the jurisdlction of the bankruptcy 
court as soon as the pétition is filed, so far as to prevent a state court, 
which subsequently s'eizes it, from being held to hâve flrst obtained ex- 
clusive jurisdlction. 

«. Samk— Seizhres Avoided by Bankruptcy— Replevin. 

It seems that the word "levles," as used In Bankr. Act July 1, 1898, 
c. 541, I 67f, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450], whJch makes 
vold "ail levies, judgments, attachments or other liens, obtained through 
légal proceedings" within four months prior to the bankruptcy of an 
insolvent défendant, is sufflciently comprehensive to include any seizure 
of property in the bankrupt's possession, and whlch he claims to own, 
and to cover a seizure on a writ of replevin in a suit to recover property 
sold and delivered on crédit under a contract which the DlaintifE claims 
the right to rescind for fraud. 

In Bankruptcy. On motion for reargument. 

Abraham A. Joseph, for the motion. 
Abraham I. Spiro, opposed. 

HOIvT, District Judge. This is a motion for a reargument of a 
motion to compel the replevying creditors and a city marshal (Sam- 
uel I. Abramson) to turn over to the receiver property taken by them 
in a replevin action. The affidavits on this motion, which are uncon- 
tradicted, show that a pétition in involuntary bankruptcy was filed 
against the bankrupts at 2:10 p. m. on October 30, 1903. About 
the same time that afternoon, the marshal, Abramson, appeared at 
the store of the bankrupts with writs of replevin in two suits brought 
against the bankrupts in the municipal court of the city of New York 
for the Second District. The lirait of jurlsdiction of that court in 
such suits is stated to be $500. The marshal, under thèse writs, that 
afternoon, after he had been notified that the pétition in bankruptcy 
had been filed, and an application made to this court for the appoint- 
ment of a receiver, took and removed goods from the premises of the 
bankrupts of the value of about $3,000. The goods named in the 
réquisitions were pièce goods. The goods taken by the marshal 
were manufactured garments, constituting substantially ail the made- 
up garments in the bankrupts' place of business. Neither the cloth 
nor the lining of any of thèse garments was made out of material 
described in the réquisition, or which had ever belonged to the plain- 
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tiffs or their assignors. An injuiiction was thereafter issued by this 
court, restraining the marshal froip parting with thèse goods. A 
motion was then made to direct the marshal to deliver said prop- 
erty to the receiver, which was granted; and this motion for a re- 
argument is made on the ground that the replevin took place before 
the adjudication in bankruptcy, that the property is therefore in the 
possession of the state court, and that therefore this court has no 
jurisdiction to direct the delivery of thèse goods to the receiver. 

When any claim adverse to the bankrupt's estate is asserted by any 
person, a court of bankruptcy has power to ascertain whether such 
a daim had an actual basis, or was simply colorable or pretended, 
at the time of the fiUng of the pétition. The court is bound to en- 
ter upon that inquiry, and in doing so acts within its jurisdiction. 
Mueller v. Nugent, 184 U. S. i, 22 Sup. Ct. 269, 46 L,. Ed. 405. On 
the facts in this case, as they appear in the papers, the adverse claim 
is hardly even colorable. The marshal had no more right or juris- 
diction, under the process in his hands, to take the property which 
he took, than to take any property anywhere. The séizure was an 
abuse of process, and each of the parties concerned in the seizure of 
the goods, who, knowing ail the facts, willfully and intentionally took 
part in such proceedings, was guilty of larceny. I, of course, hâve 
not forraed, and do not express, any opinion as to the guilt of the 
persons concernied in thèse proceedings, as there may be facts not 
stated in thèse papers which would lead to their exculpation; but 
I can only act upon the papers presented, and updn those papers I 
entertain no doubt that this court has the right, and that it is its 
duty, to direct this marshal to deliver the possession of this property 
to the receiver. 

Moreover, in this case, in my opinion, no question can anse which 
is based on the theory that the state court first obtained jurisdiction. 
The pétition in bankruptcy was filed in this court and notice of it 
was given to the marshal about the time that the marshal arrived at 
the bankrupts' store, and before the goods were actually seized and 
taken away. Under the présent bankrupt act (Act July i, 1898, c. 
541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3428]), as under the act 
of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517), the filing of a pé- 
tition in bankruptcy is a caveat to ail the world, and in efïect an at- 
tachment and injunction. Mueller v. Nugent, 184 U. S. i, 22 Sup. 
Ct. 269, 46 L. Ed. 405. And I think that, when a pétition is fîled 
before a state court acts, the state court cannot by any subséquent 
action claim to hâve first taken possession of the res. The fact that 
the bankruptcy court may not hâve yet made an adjudication, and 
that no receiver or trustée has yet been appointed, in my opinion, is 
immaterial. The bankrupt's property is within the jurisdiction of 
the bankruptcy court as soon as the pétition is filed, so far as to 
prevent a state court which subsequently seizes the property from 
being held to hâve first obtained exclusive jurisdiction. 

Thèse considérations make it unnecessary at this time to con- 
sider the question whether a court of bankruptcy is powerless to 
restrain a marshal who has seized goods in the possession of the 
bankrupt, under a réquisition in replevin, before the bankruptcy. 
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There are various weighty authorities to the effect that, when prop- 
erty has been taken in replevin actions before bankruptcy, the gên- 
erai rule applies that, when two courts hâve concurrent jurisdiction, 
the one which first takes property into its custody has exclusive ju- 
risdiction to détermine its ownership. In none of the opinions which 
hâve been called to my attention is there any discussion of the ques- 
tion whether section ôyi of the bankrupt act (30 Stat. 565 [U. S. 
Comp. St. 1901, p. 3450]) applies to replevins. That section provides 
that: 

"AU levies, judgments, attachments, or other liens, obtalned through légal 
proeeedings agalnst a person wlio is insolvent, at any tlme within four 
raonths prier to the flling of a pétition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a bankrupt, and the property 
affected by the levy, judgment, attachment or other lien sball be deemed 
wholly discharged and released from the same, * » * and the court may 
order such conveyance as shall be necessary to carry the purposes of this 
section into ettect." 

This section is new and drastic. It makes ail seizures under légal 
process, other than in replevin suits, of property in the possession 
of an insolvent, within four months of his bankruptcy, null and void, 
and authorizes the court to summarily order such conveyance as 
shall be necessary to carry the purpose of the section into efïect. Re 
Kenney, 105 Fed. 897, 45 C. C. A. 113. The strict meaning of the 
word "levy" is usually a seizure of the defendant's property, but it 
does not seem to me a strained construction to hold, in view of the 
gênerai purpose of this section, that it includes any seizure of prop- 
erty in the bankrupt's possession which he claims to own. If the 
language of section ôji is not comprehensive enough to cover a suit 
iu replevin to recover property sold and delivered on crédit, under 
a contract which the plaintiff claims a right to rescind for fraud, and 
a court of bankruptcy has no right to interfère for the protection of 
gênerai creditors in this class of cases, very grave injustice may re- 
suit. Such suits are often brought in courts of inferior jurisdiction ; 
the writs are executed by a class of officers, some of whom are not 
mon of high character ; the claims of fraud on which most of them 
are based may be exaggerated or false; goods not mentioned in the 
writ, or excessive in amount, may be removed; and such suits may 
be brought coUusively to assist the bankrupt in concealing prop- 
erty. Probably more wrong to honest creditors is perpetrated in 
New York at the présent time by the machinery of replevin suits 
than in any other manner, and, if a court of bankruptcy has no pow- 
er to prevent such wrongs when they are attempted, the bankrupt 
act is seriously defective. But as already stated, it is unnecessary to 
pass upon this question on this motion. I simply think it proper to 
say that when the question does properly arise it will be necessary 
to carefully consider whether Congress did not intend, by section 
6yi, to make null and void ail seizures by légal process of property 
in the possession of an insolvent, made within four months of bank- 
rnpicy. 

The motion for a reargument is denied. 
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In re BUSH, 

(District Court, D. Ehode Island. January 4, 1904.) 

No. 395. 

1, LKASBS— ASSIGNMBNT— COVENANTS — BkBACH— BAKKRUPTtlY. 

Where a lessee made a gênerai asslgnment for the beneflt of his cred- 
Itors, whlch was irivalidated by bankruptcy procéedlngs commenced 
agaîESt hlm withln four months thereafter, such assignment did not con- 
stitute a breaeh of a covenant in the lease prohibiting Its assignment 
witbout the lessor's consent. 

3. SaME— CONSTBUCTIpN OF COVKNANT. 

À covenant in a letise prohibitlng the lessee's assignment thereof with- 
, ont the iessor's written consent, is not équivalent to a provision that the 
lease shaÙ be void in casç of the lessee's bankruptcyi 
8. Samb— Application dp Covenakt. 

A covenant in a leaee prohiblting its assignment withoat the lessor's 
consent, Is not applicable to assignee's taking under an assignment by 
opération of law, or to their Immédiate vendees. 

In Bankruptcy. 

Henry C. Cram, for pptitioning creditors. 
Adoniram J. Cushing, for lessor. 

BROWN, District Judge. This is a pétition for a preliminary in- 
junction to restrain an action of trespass and ejectment. The lease 
of James J. Newman to William M. Bush is for a term of lo years 
from January i, 1899. The lease provides that: 

"In case of failure to perform ail the covenants and agreements contained 
In this lease on the part of the said lessee to be kept and performed, the said 
lessor shall be at liberty to déclare this lease at an end, and enter upon and 
take immédiate possession of the premlses." 

The lessee covenants "that he will not assign the lease * * * 
without the consent in writing of the said lessor, his heirs and as- 
signs." December 8, 1903, Bush executed a gênerai assignment for 
the benefit of creditors. December isth, Newman, the lessor, notified 
Bush in writing, in the foUowing terras ; 

"Please take notice that the lease of the promises Nos. 18 to 28 Inclusive 
on Abom street In this city, and known as 'The Newman,' has been forfeited 
by you by reason of your breaeh of the covenant therein not to assign the 
same vrlthout my permission in writing. Also please take notice that I hereby 
déclare said lease at an end, and terminated, and that I demand surrender 
of possession of said premlses Immediately." 

Possession not beîng delivered pursuant to the demand, the lessor 
on the same day, December I5th, commenced an action of trespass 
and ejectment in a State court. 

The only question which has been submitted is whether the lease 
is an asset of the bankrùpt's estate ; counsel for the lessor waiving ail 
other questions, and admitting that an injunction should issue in case 
it should be found that the lease is an asset of the bankrùpt's estate. 
It appears that a forfeiture was claimed solely for the reason that 
there was a breaeh of the covenant not to assign. It is contended 
that the gênerai assignment, not being assented to by Newman, con- 
stitutes a breaeh of the covenant. In Randolph v. Scruggs, 190 U. S. 
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536, 23 Sup. Ct. 712, 47 L. Ed. 1165, the rule was stated that a gênerai 
assignment made within four months of the filing of a pétition in 
bankruptcy is void as against the trustée so far as it interfères with 
his administering the property assigned. It was argued that the 
trustée in bankruptcy simply succeeds the privately chosen assignée 
in the administration of the trust under the deed. The court said: 

"If by deelaring the assignment an act of bankruptcy, the statute means 
that the conveyance shall not be effectuai against the bankruptcy proceedings, 
as is agreed, the natural and simple construction is that it means that the 
deed shall be avoided as a whole when the trustée takes the goods." 

If it is the right of the trustée, despite the assignment, to reduce to 
possession and administer the assets ; if no rights can arise under such 
aspignmept except to purchasers in good faith and for a présent fair 
considération — the main proposition of the lessor, to wit, that Bush 
did in fact assign without the consent in writing of the lessor, is un- 
sound, unless, indeed, we look to the mère fact of the exécution of an 
instrument purporting to be an assignment instead of to the substan- 
tial character of what was actually accomplished. So far from con- 
stituting an effective assignment of the lease, the gênerai assignment 
was an act of bankruptcy by virtue of which immédiate rights accrued 
to the creditors to hâve the bankrupt's assets preServed and adminis- 
tered in a bankruptcy court. 

Counsel for the lessor concèdes that, where an involuntary bank- 
rupt is tenant under a lease containing a covenant against assignment, 
an adjudication in bankruptcy is not a breach, and that the lease passes 
to the trustée. He makes the distinction that the transfer is effected 
by opération of law, and not by the voluntary act of the bankrupt. 
But the title to this lease which the creditors seek to préserve is not 
a title arising under the voluntary act of the bankrupt — that is, the 
gênerai assignment — but a title which, by opération of law, vests in 
the trustée despite the gênerai assignment. To constitute a breach 
of covenant not to assign, a valid assignment carrying the légal estate 
is required. If the assignment is void as an act of bankruptcy, it will 
not constitute a breach. Doe v. Powell, 5 B. & C. 308, 11 E. C. L. 
241 ; 18 Am. & Eng. Enc. of Law (2d Ed.) 660, 661 ; Collier on Bank- 
ruptcy (4th Ed.) 513; Brandenburg on Bankruptcy (3d Ed.) § 1171. 
The clause in question is not the équivalent of an express provision 
deelaring the lease void in case of bankruptcy, and it is not applicable 
to assigns by opération of law, or to their immédiate vendees. Doe 
v. Bevan, 3 M. & S. 353. 

A draft decree for an injunction may be presented accordingly. 



tJNITED STATES v. KIYA. 

(District Court, D. North Dakota. November 20 M3.) 

1. Indians— Public Lands— Allottees — State Laws — Applk;ation. 

Act Cong. Feb. 8, 1887 (24 Stat. 389), provides for tbe allotment of 
lands in severalty to Indians residlng on Indian réservations, the title to 
be held in trust by the government for 25 years or longer, and at the ex- 
piration of such period an absolute title vests in the allottee; and sec- 
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tlon 6 déclares that on the completlon 6f tlie allotments each allotfiee 
shall hâve the b^neflt of and be subject to the laws, both elvU and crim- 
Inal, of the state or terifltory in whlch he may réside. Held, that af bir 
public land had been allotted to an Indian nnder such act he was not 
subject to prosecution for riolating Act Cong. Jan. 15, 1897, c. 29, 2& 
Stat. 487 [U. S. Comp. St. 1901, p. 3620], prohlblting the commission of 
râpe, within the limits of an Indian réservation, but whlch eontained no 
express provision that it should be applicable to Indians residlng on al- 
lotted lands, but was subject to the laws of the state in which the crime 
was alleged to hâve been committed. 

P. Rourke and Edward Engerud, for plaintiff. 
A. T. Cole, for défendant, 

AMIDON, District Judge. The îndictment în thîs action chargea 
the défendant vi^ith having committed, upon the Devils Lake Indian 
Réservation, the crime of râpe upon the person of an Indian girl 
residing upon said reseifv^tion. It appears from the plea interposed 
by the défendant to the indictment, i and the answer thereto, that 
both the défendant and the Indian girl upon whose person the crime 
is charged to hâve been committed are full-blood Indians, residing 
upon the Devils Lake Indian Réservation, under the charge of F. O. 
Getchell, the Indian agent of said réservation, and that neither of 
them has severed the tribal relations, It further appears in like man- 
ner that they were at the time the offense is charged to hâve been 
committed, and hâve been since the year 1893, residing upon lands 
allotted to each of them under and by virtue of the act of Congress 
approved February 8, 1887 (24 Stat. 388, c. 119), entitled "An act 
to provide for the allotment of lands in severalty to Indians," etc. 
It also appears in the pleadings that the défendant has been regularly 
held and bound over to appear and ansvi^er in the district court of 
the county of Ramsey and state of North Dakota at the November 
terni, 1903, for the same offense which is charged in the indictment in 
this action. 

Upon the foregoing faets, it is claimed by the défendant that he 
has not committed any offense against the laws of the United States,, 
but that the acts charged, if the same were committed, are a violation 
of the laws of the state of North Dakota only; and, second, that this 
court has no jurisdiction to try the défendant for said offense, but 
that he is subject solely to the jurisdiction of the state courts. 

The proper disposition of the questions thus raised involves a con- 
struction of the act of February 8, 1887, above referred to. This 
act provides, in substance, for an allotment of lands in severalty to 
Indians residing upon Indian réservations, the title to such lands to 
be held in trust by the government for a term of 25 years, or such 
longer period as the président of the United States may deem best, 
and at the expiration of such period an absolute title to pass to the 
allottee. Section S (24 Stat. 389) provides that as soon as the allot- 
ments hâve beeri made and approved a patent shall issue in the name 
of the allottee, which shall déclare that the United States will hold 
the land that is allotted for the period of 25 years in trust for the 
sole use and benefit of the Indian to whom such allotment shall be 
made. It further provides that at the expiration of th's period, or- 
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such extension thereof as the Président shall deem for the best in- 
terest of the Indian, an absolute conveyance by patent shall be made 
by the government to the allottee. Section 6 of the act contains the 
following language : "That upon the completion of such allotments 
and the patenting of the lands to said allottees, each and every mem- 
ber of the respective bands or tribes of Indians to whom allotments 
hâve been made shall hâve the benefît of and be subject to the laws, 
both civil and criminal, of the state or territory in which they may 
réside." Under this provision it is urged by the défendant that he 
is subject, for the ofïense charged in the indictment, solely to the 
laws and courts of the state of North Dakota. Counsel for the gov- 
ernment contends that until the final patent is issued the Indians are 
under the fédéral law. 

After a somewhat careful considération of the statutes, I am led 
to the conclusion that the "patenting" referred to in section 6, above 
quoted, is the preliminary patent that is issued as soon as the allot- 
ment is made. The debates in Congress while this statute was pending 
leave no doubt that it was the purpose of Congress to try the experi- 
ment of placing the Indians, as far as possible, in the same situation 
as other résidents of the cornmunities in which they lived, compelling 
them to live upon their lands, and by industry support themselves 
therefrom, and subjecting them to the laws of the local community 
of their résidence. It was hoped that in this way the Indian would 
be led out from the habits of indolence and shiftlessness, which had 
characterized his life while residing upon réservations and supported 
by the government, into a life of self-supporting industry and law- 
abiding citizenship. The language that such Indians "should be sub- 
ject to the laws, both civil and criminal, of the state or territory in 
which they may réside," is as plain and comprehénsive as it could 
well be made. It could not hâve been the intention of Congress 
to render thèse Indians subject generally to the criminal laws both 
of the state and the nation. The language quoted plainly makes them 
amenable to the criminal laws of the state, and thereby removes 
them from the plane of national pénal législation, unless such legisla^ 
tion is by express provision in particular cases made applicable to 
them. It has been held by the Suprême Court of North Dakota that 
Indians in the situation of those referred to in this action are full 
citizens of the state, entitled not only to the protection of its laws, 
but to the exercise of the right of franchise, the same as white in- 
habitants. State V. Denoyer, 6 N. D. 586, 72 N. W. 1014. A simi- 
lar holding has been made by the Circuit Court of Appeals of this cir- 
cuit in respect to Indians residing in the state of South Dakota, 
where the local statutes and Constitution on the subject are the same 
as in this state. Farrell v. United States, iio Fed. 942, 49 C. C. A. 
183. 

It is doubtless true that Congress might hâve conferred upon In- 
dians residing upon allotted lands ail the rights of citizenship, and 
yet reserved to Congress control over them as wards of the govern- 
ment. The question hère, however, is not what Congress can do, 
but what it has done. It is noteworthy that in the act of January 30, 
1897, ^. 109 (29 Stat. 506) forbidding the sale of liquor to Indians 
126 F.— 56 
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or the introduction of liquor intô the Indian countf y, thç act îs ex- 
pressly made to include "any Indian to whom allotment of land lias 
been made, while the title to the same shall be held in trust by the 
government," and the term "Indian country" is defined to include 
"any Indian allotment while the : title to the same shall be held iri 
trust by the government, or while the same shall remain inaliénable 
by the allottee without the consent of the United States." Thèse 
express provisions would seem to justify the construction that Con- 
gress was of the opinion that, had they been omitted, Indians resid- 
ing upon allotted lands would not hâve been within the provisions of 
the act. The act of January 15, 1897, c. 29, 29 Stat. 487 [U. S. Comp. 
St. 190I, p. 3620], defining the crime of râpe, contains no such direc- 
tion. It is confined to Indians who shall commit the ofifense of râpe 
"within the limits of any: Indian réservation." There is no question 
that theoflfehse charged in this action was in fact committed within the 
limits of an Indian réservation, for the simple allotment, of lands in 
severalty does not abrogate the réservation. The Indians on the Dev- 
ils Lake Indian Réservation are still under the wardship of an Indian 
agent, and Congress has since the allotment frequently recognized 
that réservation as still in existence as originally defined. It is the 
duty of the court, if possible, to so construe the act defining the crime 
of râpe and the act of Eebruary 8, 1887, as to give efïect to both 
statutes. This is done by construing the first statute as applying 
only to Indian réservations whose lands hâve not been allotted in" 
severalty, leaving the act of February 8, 1887, to apply solely to 
réservations where such allotments hâve been made. 

A full considération of thèse statutes seems to lead to the conclu- 
sion that Indians in the state of North Dakota residing upon allotted 
lands are subject to the laws of the state, both civil and criminal, 
and that they are not subject to fédéral law except ip the cases where 
Congress has so expressly provided, as in the statute dealing with the 
subject of intoxicating liquors. The plea will therefore be sustained, 
and the défendant discharged. 



NEW HAVEN TOWINO COi v. CITT OF NEW H AVEN et al. 

OASTLB V. SAME. 

(District CJourt, D. Connecticut December 2, 1903,> 

Nos. 1,845, 1,340. 

I. HAViqABtB Watkks— Pefbctitb Dbawbbidgb— LiABij>rrT op Çitt i«b 
Delay in Rbpaibino. 

Evidence examlnedl and held not to support the clalm oi libelants that 
défendant dty was chargeable wIth négligence in falling to promptly 
repalr the draw of a bridge across a navigable stream which became 
bound without defendant's fault or négligence so it could not be opened. 

In Admiralty. Suits to recover damages for détention of libelants' 
boats by defective drawbridge. 
See (D. C.) 116 Fed. 762. 
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James D. Dewell, Jr., for libelants. 
L,. M. Daggett, for respondents. 

PLATT, District Judge. The last analysis brings the contention 
in thèse causes down to a simple and plain issue of fact, and in doing 
so the libelants are allowed the benefît of some rather interesting légal 
points. It is assumed that on the dates in question the respondent 
operated a drawbridge over a navigable stream in New Haven named 
"Mill River." On two occasions the bridge became out of repair so 
that the draw failed to work. There is no évidence tending to show 
that it became out of repair by reason of the négligence of the re- 
spondent. The contention is that, becoming so, it was not put in re- 
pair by the respondent with that reasonable and necessary diligence 
which the law places upon it as a duty, and that thereby it was guilty 
of négligence, and that the détention of the libelants' boats was di- 
rectly due to that négligence. On this proposition, of course, the bur- 
den of proof is on the libelants. The incident of February 22, 1900, is 
not seriously pressed, and merits no attention. There the proof 
of the libelants signally fails. I am also unable to iînd that they hâve 
sustained the burden in the May, 1901, matter. Capt. Dowe is the 
only witness on the vexed point, and his testimony is somewhat 
heterogeneous. Lawlor, Sullivan, and Kelly furnish proof which 
overcomes that of Capt. Dowe, and would save the case to the re- 
spondent, even if the burden were on its shoulders. The important 
facts, very briefly stated, are as foUows : Toward evening on May 
23, 1901, the bridge would not respond to an effort to open it. The 
reason was that a screw operating a toggle-joint had become bound 
so that the end of the bridge could not be lifted and permit the draw 
to swing clear. Lawlor, foreman of bridge repairs, a capable man, 
with much expérience on drawbridges, was at once notified and 
promptly responded. Word was also sent by téléphone to the city 
engineer. Lawlor set men at work that evening, and Kelly, the en- 
gineer, came while they were at work. The city engineer knew the 
construction of the bridge, which was only complétée! about the time 
of the February, 1900, incident. He understood the reason why the 
bridge would not work, and saw that Lawlor had put the men at doing 
the right thing. The only way to open the bridge was to pull the 
bolts. This could be done most quickly by twisting down the nuts 
on the threaded tops of the bolts and keeping the nûts in place on the 
thread, as the bolts were gradually drawn, by placing washers under 
the nuts. To do this nothing was necessary except skillful super- 
vision and strong manual labor. Both were furnished. The difificulty 
was so located that only the men employed could render efficient 
service. By keeping shifts of night and day gangs of workmen em- 
ployed, the labor was continued during each 24 hours without un- 
reasqnable intermissions until the bolts were drawn and the bridge 
opened. This statement of the situation is evolved from a plain, un- 
varnished story by Lawlor and Sullivan, and the expert opinion of a 
civil engineer who knew ail about the construction of the bridge. 
Capt. Dowe's statement was largely based on hearsay, accompanied 
by a hastily formed opinion of his own that the trouble could hâve 
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been obviated by another method in a very few hours. I cannot go 
with him in either of his contentions. 

It follows that the libel in each case musl be dismissed, with costs 
to the respondent. Se ordered. 



UNITED STATES V. LOWBNSTEIN. 
(District Court, B. D. Pennsylvanla. January 4, 1904.) 
No. 22. 

1. BaNKBUPTCT— CONCEAliMENT OF ASSKTS— CONVICTION— EVIDENCE. 

Evidence tliat after défendant had been deelared a bankrupt he re- 
celved from several persons, who owed liim money at the time liis péti- 
tion was flled, several small sums on account of thèir debts, and that he 
applled the money thus reeeived to the payment of two of his own cred- 
itors, was insufflcient to establish a fraudulent concealment of assets, to 
sustain a conviction under Banlir. Act July 1, 1898, c. 541, § 29, subsec. 
"b," cl. 1, 30 Stat 554 [U. S. Comp. St. 1901, p. 3433], prohibiting a bank- 
rupt from Isnowingly and fraudulently concealing, while a bankrupt, from 
his trustée, money belonging to his estate in bankruptcy. 

Motion for New Trial. 

James B. Holland and William M. Stewart, Jr., for United States. 
Greenwald & Mayer, for défendant. 

J. B. McPHERSON, District Judge. The défendant, against 
whom proceedings in bankruptcy are pending, was convicted, under 
Bankr. Act July i, 1898, c. 541, § 29, subsec. "b," cl. i, 30 Stat. 554 
[U. S. Comp. St. 1901, p. 3433], of having knowingly and fraudulently 
concealed, while a bankrupt, from his trustée, certain sums of money 
belonging to his estate in bankruptcy. Upon a review of the évi- 
dence, however, it seems clear to me that the verdict was not war- 
rantée, and that, so far as appears, the défendant is not guilty. What 
he did was this : He reeeived from three or four persons, who owed 
him money at the time his voluntary pétition was filed, several small 
sums on account of their debts, and he applied the money thus re- 
eeived to the payment of two of his own creditors. That he knew 
this to be improper conduct may, perhaps, be rightfully inferred from 
the mère fact that the money was so reeeived and applied, for he 
must be presumed to know the law, and to be aware that he had no 
right thus to deal with the assets of his estate; but that his action 
was fraudulent it seems to me to be impossible to conclude. The of- 
fense of fraudulently concealing assets can only be committed, I think, 
where the bankrupt dishonestly applies the money either to his own 
use or to his own purposes, so that he himself, or some other per- 
son whom he may désire to benefit, receives the advantage and profit 
of the sum concealed. Brandenburg, in the third édition of his book, 
on page 412, defines the offense somewhat more narrowly — "the es- 
sence of the offense being the placing of the property out of the trus 
tee's reach by the bankrupt with intent to retain it for himself." But 
where, as in this case, the money is honestly applied to the payment 
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of a debt, even although the resuit of such payment is to advantage 
a créditer, the charge of fraud seems to me to be completely dis- 
proved. This view was also taken under the act of 1867 in United 
States V. Smith, Fed. Cas. No. 16,339, where Judge Hall, of the 
Northern District of New York, instructed a jury as follows : 

"If he. in point of fact, receiyed money to the estent of $2,000, and wlth- 
held it from his creditors and from his assignée, then lie is liable to be con- 
vieted. * * * If tie paid It over to his creditors — to honest creditors — 
and stated the fact upon his examination, then he would not be liable." 

In the présent case I hâve no doubt that Lowenstein acted inno- 
cently and ignorantly, and without any intention fraudulently to con- 
ceal money from his trustée. I may add that, unless the govern- 
ment should corne into possession of additional évidence, jt is un- 
necessary to waste time in another trial. 

The motion is granted. 



THE SPARTAN PRINCE. 

THE THOMAS A. QUIGLEY. 

(Blstrlct Court, S. D. New York. December 9, 1903.) 

t. C0I/I.1SION— Steamship and Barge in Tow— Statb Statute Requirin» 
Vesbels to Kbep nbab Middlk op East River. 

A collision occurred In the daytime in East River, some 300 or 400 feet 
ofC the piers near the Battery, between the steamship Spartan Prince and 
a barge in tow on the side of the tug Quigley. The steamship was pro- 
ceeding out to sea from the Broolilyn shore, inteuding to go between the 
Battery and Goveruor's Island, while the tug had come around from the 
North River, and was about to take her tow into a slip about opposite 
where the collision occurred. Both vessels were proceedlng at slow 
speed. Eeld, that the steamship was at fault for being toc near the pler, 
in violation of the state statute, which required her to keep near the mid- 
dle of the river, and also for keeping her course and speed after her 
erroneous signal for passiug to the right was unanswerod, instead of at 
once stopping and reversing, although the vessels were then In such 
close proximity that the danger was imminent; that the tug was also 
in fault, for not keeping a proper lookout, and in continuing her course 
across that of the steamship, when she should hâve known that it in- 
volved danger of collision. 

In Admiralty. Suits for collision. 

James J. Macklin, for the libellants and the Quigley. 
Convers 8l Kiriin, for the Spartan Prince. 

ADAMS, District Judge. On the 5th day of February, 1902, about 
2 o'clock P. M., a collision occurred ofif about piers 3 and 4 in the 
East River, between the steamship Spartan Prince and the barge 
Ethel Quinn, in tow of the tug Thomas A. Quigley. William Quinn 
was the owner of the barge and the bailee of her cargo. The barge 
was sunk and the fîrst action was brought to recover the damages 
suffered by him. The tug Quigley was brought in by pétition of the 
claimant of the Spartan Prince, under the 59th Rule. William H. 
Flannery and others were the owners of the Quigley and the second 
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action was brought by them to recover the damages the tug suffered 
in the collision. 

The Spartan Prince, a steamship of abôut 380 feet in length and 
drawing 22 feet of water, left her wharf at the foot of Pierrepont 
Street, Brooklyn, shortly before the accident and was proceeding to 
sea, at a slow rate of speed, intending to go between Governor's 
Island and the Battery. 

The Quigley, with three barges in tow, which she had picked up 
at varions points in the North River, was bound, through the same 
chanttél, to the space between piers 3 and 4, East River, Manhattan 
side, for orders. The Ethel Quinn was on the tug's starboard side 
and the other two barges on her port side. She was proceeding at 
a slow rate of speed, somewhat aided by the tide. 

The collision occurred ofï about the place the tug and tow were 
bound for and about 300 or 400 feet out in the river from the end 
of the wharves on the Manhattan side. The steamship struck with 
her stem the Quinn on her starboard side near the stern. The 
weather was clear, the tide flood. 

The principal controversy is with respect to the bearing of the 
vessels from each other, the steamship contending that the tug and 
tow were to the port of the steamship and the tug contending that 
the steamship bore to the tug's starboard. It is probable that both 
contentions are right to a degree. The steamship after leaving her 
Brooklyn pier, directed her course towards the Manhattan shore, thus 
bringing ail vessels coming Up the river on her port hand. She 
overcame this to some extent by turning down the river but never 
enough to change altogether the bearing of approaching vessels. 
The bearing of the tug was increased prior to the collision by the 
porting of the steamship uhder a supposed compliance with Rule i, 
requiring vessels meeting head and head to pass to the right. It 
seems to me, that the rule had no application to the situation, be- 
cause the vessels were not so meeting. When the steamship was 
first seen by the tug, the steamship bore no doubt to the starboard of 
the tug for a short time as the former came across the river. The 
situation, however, was only temporary and did not bring the star- 
board hand rule into opération. The steamship's theory of being 
bound down the river, on a course to pass between Governor's Island 
and the Battery, with the tug on her port hand,' would place the tug 
near the Island. Such position is contrary to the weight of the tes- 
timony, which shows that the tug and tow were rounding the Battery. 
Indeed, the steamship's answer to tbe libel of Flannery states that 
the tug and tow 'were "observed rounding the Battery," which is 
inconsistent with the argument advanced on behalf of the steamship. 
Morever, it is extremely improbable that a tug and tow bound from 
the North River to a slip between piers 3 and 4 East River, would 
be in any such position as is contended for by the steamship. 

There is no doubt that the steamship was out of her proper place 
in the river, in being so far on the Manhattan side. It is urged, in 
her justification, that she was properly on that side, under the pro- 
visions of article 25 of the Act of Congress, app^roved June 7, 1897, 
c. 4, 30 Stat. loi [U. S. Comp. St. 1901, p. 2883], but it has recently 
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been held that the rule requiring vessels to keep in the middle of the 
East River, established by state statute, bas not been changed by the 
act mentioned, the object of the local rule being to keep vessels away 
from the vicinity of the piers in order that vessels properly using the 
wharves, shall not be imperiled by vessels going up or down the 
river — Collier Brothers Lighterage & Transportation Company 
against the Steamboat Hartford (decided October 30th last, not yet 
officially reported) 125 Fed. 559. Of course, this does not require 
vessels navigating near the Battery to keep in the middle of the river, 
where it is about 3,000 feet wide and has two outlets, the Buttermilk 
Channel and the channel this steamship was about to take. But they 
must keep away from the vicinity of the wharves and slips so that 
vessels desiring to use them may hâve an unimpeded access. 

According to the steamship's contention, she blew a signal of one 
blast to the tug and getting no reply, she continued ahead and blew 
another. The vessels were getting in such close proximity, no at- 
tention being apparently paid to the steamship by the tug, that it was 
the former's duty to stop after the first signal, instead of going 
ahead— The Columbia (C. C) 25 Fed. 844, 23 Blatchf. 268 — and 
such action, I believe, would hâve avoided the collision. 

The steamship must be held in fault for the two reasons indicated, 
as well as for apparently consenting to the tug's proposed manœuvre 
of crossing the steamship's bow, by blowing an answering signal of 
two blasts to the two whistle signal of the tug. There was enough 
of a lapse of time between the steamship's consenting signal and a 
following reversing one of three blasts, for some cautionary action on 
the part of the tug, which, instead of taking, kept on with the ex- 
pectation of succeeding in an attempt to avoid the collision in that 
method. The last signal of the steamship was followed by an actual 
stopping and reversing of her engine, which, aided by the tide, almost, 
if not quite, overcame her forward motion before the collision. 
Nevertheless, the collision occurred and the steamship cannot be 
exonerated because it happened principally through a forvi^ard move- 
ment by the tug. 

The tug was also in fault. A vigilant lookout on her would hâve 
seen from the steamship's movements and determined from her 
whistles, that she, in going to her starboard, was proceeding upon a 
theory, which involved danger of colHsion, if the tug attempted to 
reach her destination, between piers 3 and 4. Notwithstanding the 
obvions danger, the tug continued her forward movement and the 
accident resulted. This is not a case of conflicting évidence, which 
the courts should, in view of the steamship's manifest faults, résolve 
in favor of the tug. The tug's faults are shown by her own évidence. 

Decree in favor of the libellant Quinn against both vessels. De- 
cree for Flannery et al. for half damages. Orders of référence will 
accompany the decrees. 
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în re SANFOED FURNITURB MFG. CO. 
(District Court, B. D. North Carolîna. December 30, 101».) 

L BankeCptct— Refbkkes— Fbes. 

Dnder Bankr. Act July 1, 1898, c. 641, 85 40, 48, 30 Stat 549 [U. S. Comp. 
St 1901, pp. 3436, 3439], as amended by Act Feb. 5, 1903, c. 487, §§ 9, 11, 32 
Stat 799 [U. S. Comp. St Supp. 1903, pp. 414, 415], providlng that a référée 
In bankruptcy Is entitled to commissions on ail moneys dlstrlbuted to créd- 
Itors by the trustée, the référée Is entitled to commissions on ail sums 
whlch would bave been pald through tbe trustée but for an outside agree- 
ment between tbe parties and tbelr attorneys. In addition to tlie moneys 
■wblch were actually dlsbursed by tbe trustée. 

2. Samb — Pkoperty Subjeot to Likns. 

Where property subject to liens was sold by a bankrupt's trustée wltb 
tbe consent of tbe bolders of the liens, the référée and trustée in bank- 
ruptcy were entitled to commissions on the entire purchase prlce; and 
thls tbougb tbe property was purcbased by the party holding the In- 
cumbrance, tbe nrlce in sucb case belng treated as constructively pald 
to tbe trustée. 

In Bankruptcy. 

W. J. i^dams, J. N, Holding, F. A. Daniel, and Wheeler H. Martin, 
for creditors. 
Seawell & Mciver, for bankrupt corporation. 

PURNELI/, District Judge. The référée herein files his pétition 
for the construction of sections 40 and 48 of the bankruptcy act of July 
1, 1898 (30 Stat 549, c. 541 [U. S. Comp. St 1901, pp. 3436, 34391). as 
amended by Act Feb. 5, 1903, c. 487, §§ 9, 11, 32 Stat 799 [U. S. Comp. 
St. Supp. 1903, pp. 414, 415], referring to the fées of référées and 
trustées. A pétition was filed by unsecured creditors, and an adjudi- 
cation duly entered. The property of the bankrupt was subject to a 
deed of trust to secure a debt which was held and owned principally by 
W. J. Hilands, who was présent at the first meeting of creditors, and 
who, through his attorney, participated in the sélection of a trustée. 
R. V. Hilands was the trustée under the deed of trust, and in posses- 
sion of the property. On the élection of the trustée in bankruptcy, 
he surrendered possession of the property to such trustée, who after- 
wards sold the property at the instance and by the consent of ail 
parties concerned, subject to the deed of trust, "or" free of the trust ; 
and from the reports it is impossible to tell what this means, the re- 
peated expression used being "free from incumbrances" of ail the 
property covered by the trust. 

The principal secured créditer (W. J. Hilands), however, through 
his attorney, used the bankrupt court for the purposes of sale, and, 
after sale, demanded of the trustée in bankruptcy a deed for the prop- 
erty. If the property had been sold by the trustée under the deed of 
trust, the fées or commissions of the trustée would hâve been deduct- 
ed from the fund ; and, having used the ofïicers of this court, though 
not fonnally submitting his claims to the court, he bas tacitly done 
so, and put himself in the jurisdiction of the court. It is understood 
thèse secured creditors, through their attorney, who also represents 
unsecured creditors, now object to commissions being allowed to the 
référée and trustée on any sum, save and except such as actually 
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passed through the hands of the trustée. The référée, under the law, 
is entitled to commissions on ail moneys which were disbursed to 
creditors by the trustée. This means ail sums which should be paid 
through the trustée but for outside agreement between parties and 
attorneys. When property subject to liens is sold by consent of 
parties holding such Hens, the référée and trustée are entitled to com- 
missions, under the act, on the purchase price in fuU. When sold 
free from incumbrances, the money is constructively paid to the 
trustée, even when purchased by the party holding the incvmibrance, 
and they are entitled to commission thereon as if actually paid. Hav- 
ing used the process of the court to accomplish their purpose, to wit, 
to sell and purchase the property by a trustée of this court, which they 
could probably not hâve donc under the deed of trust, on account of 
the relationship with the trustée under the said deed of trust, they 
hâve received benefits and services for which the officers of the court 
are entitled to pay. 

Under the circumstances of this case, it is held that the référée and 
trustée are entitled to their commissions under the bankrv.pt act, to 
be calculated on the fuU amount of the sale, including ff^curities. 



In re LEVITT. 

(District Court, E. D. Wisconsin. December 28, 1903.) 

1. Bankrdptcy — Peior Assignmbnt for Creditors— Claims of Assignée— 
Allowanck. 

Where, prier to the fillng o( an involuntary bankruptcy pétition, the 
bankrupt had made an assignment of his daim on Insurance policîes 
which constltuted his sole assets, and the assignée had rendered valuable 
services in attempting to collect such claims, and, on a trustée in bank- 
ruptcy being appointed, turned over to him the policies with ail proofs 
and claims, subject to a lien for allowances for the expenses incurred, 
and the trustée in bankruptcy subsequently settled the claims with the 
insurance companies, the clalm of the assignée for expenses and services 
was an équitable claim allowable by way of déduction from the fund 
realized for the beneflt of creditors to the extent of bénéficiai expendi- 
ture and service, and was not a claim against the bankrupt within Bankr. 
Act July 1, 1898, c. 541, § 57, SO Stat. 560, 561 [U. S. Comp. St. 1901, pp. 
S443, 3444], or a debt as deflned by section 1, Act July 1, 1898, c. 541. 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3419], so as to preclude its allowance 
for failure of the assignée to prove the same within one year after the 
adjudication. 

In Baiikruptcy. On pétition by a creditor for review of the ref- 
eree's order allowing $590.64 as expenses incurred by I. J. Neuberger, 
as assignée of the bankrupt, prior to adjudication, reported by the 
trustée in his account for allowance. 

Winkler, Flanders, Smith, Bottum & Vilas, for trustée. 

John J. Wood, Jr., and W. E. Cavanaugh, for objecting creditors. 

If 1. Effect of national bankruptcy act on state insolvency laws and assign- 
ments for beneflt of creditors, see note to Carling v. Seymour Lumber Go., 51 
C C. A. 11. 
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SEAMAN, District Judge. Revision of the allowance by the réf- 
érée is sought upon the sole ground that claim therefor was net 
pr&ved against the estate within one year from the adjudication of 
iDankruptcy, and the contention is that the daim is barred by section 
57n of Bankr. Act July i, 1898, c. 541, 30 Stat. 561 [U. S. Comp. 
St. 1901, p. 3444]. While exceptions are fîled to the referee's find- 
ings of fact, they were not pressed upon the argument, and I am sat- 
isfied that the testimony supports the findings. The material facts 
are : On December 2, 1901, the property of the bankrupt was de- 
stroyed by fire, with insurance thereon, \yhich then represented his 
sole assets. : December 4, 1901, the bankrupt executed an assign- 
ment to Mr. Neuberger for the benefit of creditors, and at their in- 
stance, which was valid at common law, but voidable on behalf of a 
créditer under the law of the state. The expenses in question were 
necessarily incurred by the assignée in the proof and adjustment of 
loss ($8,300), requiring the services of an adjuster and of counsel, as 
the several insurance companies dispqted liability under the policies. 
Proceedings for involuntary bankruptcy were commenced several 
months later, induced by garnishments on the part of certain cred- 
itors, and the trustée therein was appointed May 12, 1902. On de- 
mand of the trustée, Mr. Neuberger turned over to him the policies 
of insurance, with ail proofs and claims, subject to lien or allowance 
for the expenses so incurred, which the trustée agreed to submit in 
that view, and fîled his report of such facts with the référée Septem- 
ber 17, 1902, together with report that no other assets were found, 
and that he had brought suits upon the several policies in default of 
payment. In October, 1903, the trustée efifected a compromise of 
the insurance claims, receiving in settlement thereof $3,750, and filed 
his account of proceeds and disbursements, which included a charge 
in favor of Mr. Neuberger for $590.64, so claimed for his expenses, 
subject to allowance by the court. Without the proofs of loss and 
other évidence thus provided by the timely action of the assignée, 
no recovery under the policies was possible. The charges are found 
to be reasonable in character and amount, and the "estate received 
the full benefit of the service for which they were incurred. Indeed, 
if bankruptcy proceedings had intervened within the time required 
for such service, it is presumable that like expenditure wopld hâve de- 
volved upon a receiver or trustée to préserve the insurance liability. 
The right of the assignée to hâve such expenditures allowed as a 
charge against the fund is established by the récent décision in Ran- 
dolph v. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165, 
though the équitable considérations on which it rests were not recog- 
nized in some of the earlier cases in the district courts. Vide Bran- 
denburg on Bankruptcy (3d Ed.) § 980. So the only question which 
remains open relates to the classification of the allowance — whether 
it is a claim within the raeaning of section 57 of Bankr. Act July i, 
1898, c. S4I, 30 Stat. 560, 561 [U. S. Comp. St. 1901, pp. 3443, 3444], 
which cannot be proved (section 57n) "subséquent to one year after 
the adjudication." The claim was neither formally presented nor 
proved before the expiration of the year thus limited, and, if the sec- 
tion referred to is applicable, it is doubtful, to say the least, whether 
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the prior mention in the preliminary report of the trustée tliat the poli- 
cies vvere assigned to him "subject to such daim (of lien) upon the 
part of said Neuberger as may be recognized by this court" would 
save the claim^ from the statutory bar. I am of opinion, however, 
that the allowance in question is not within the purview of section 57, 
or of the term "debt," as broadly defined in section i (11), Act July 
I, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419], to "in- 
clude any debt, demand or claim provable in bankruptcy." As l'e- 
marked in Holden v. Stratton (decided November 16, 1903) 24 Sup. 

Ct. 45, 47, 48 L,. Ed. , "the distinction between steps in bank-» 

Tuptcy proceedings proper and controversies arising out of the set- 
tlement of tlae estâtes of bankrupts is recognized in" varions sec- 
tions of the act. The lien or charge claimed by this assignée is not 
of the first-mentioned class, but is held in Louisville Trust Co. v. 
Comingor, 184 U. S. 18, 24, 22 Sup. Ct. 293, 46 L. Ed. 413, to be a 
claim asserted "adversely to the bankrupt, and as outstanding when 
the pétition in bankruptcy was filed," and thus within the second 
class, and subject to plenary suit between the trustée and assignée. 
It is not an indebtedness created by the bankrupt, nor provable for 
an arbitrary sum fixed by statute, rule, or contract. It is allowable 
only on équitable principles, by way of déduction from the fund real- 
ized for the benefit of creditors, and then only to the extent of bénéfi- 
ciai expenditure and service. The fact that no actual contest arose 
between the trustée and assignée — ^that the latter surrendered the 
policies and proofs, subject to his charge, and that the trustée so ac- 
cepted and reported the charge for allowance — cannot change the 
nature of the claim as within the doctrine of Louisville Trust Com- 
pany V. Comingor, supra. Although termed a "claim," it is distin- 
guishable from the claims referred to in section 57, equally with the 
bankrupt's claim of exemption in certain life Insurance policies in 
Holden v. Stratton, supra, and its considération is apart from the 
"steps in bankruptcy proceedings." This view is well supported by 
the instructive opinion of the Circuit Court of Appeals (ist Circuit) 
in Re Chase (C. C. A.) 124 Fed. 753, 755, and the authorities there 
cited. 

The ruling and order of the référée accordingly are afïîrmed and 
adopted. 



In re CODDINGTON. 

(District Court, M. D. Pennsylvania. January 2, 1904.) 

No. 185. 

L Bankwttpt— Exemptions— Claim— Pekishablb Qoods— Sale. 

Where a bankrupt claimed hla exemption in hls scliedules, such claim 
must be regarded as seasonably made, notwithstandlng tlie fact that the 
goods in the meantime hâve been converted Into money by a recelver'B 
sale as perishable. 
• S» Samk — Prefbkbntial Transper. 

Where, prior to the Institution of bankruptcy proceedings, the bank- 
rupt had voluntarlly transferred certain goods belonging to him to a cred- 
itor as a préférence, he Is not entltled to obtain his exemption out of such 
goods after they had been recovered back by the trustée In bankruptcy. 
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In Bankruptcy. Certificate from C. A. Van Wormer, référée. 
See(D. C.) iiSFed. 281. 

L. P. Wedeman, for bankrupt. 
Ralph B. Little, opposed. 

ARCHBALD, District Judge. Having made claitn to his exemp- 
tion in his Schedules, the bankrupt must be regarded as in time, not- 
w'ithstanding the fact that his goods hâve meanwhile been converted 
into money by a receiver's sale as perishable, and he is now remitted 
in conséquence to the proceeds. In re Le Vay, 125 Fed. 990. But 
the question is whether he is entitled to obtain his exemption out of 
goods which, prior to the institution of the proceedings.'he had vol- 
untarily transferred as a préférence to another. If the transfer was 
not simply preferential, but covinous, with intent to hinder or defraud 
creditors, he would certainly be eut off, according to the interpréta- 
tion put upon the state law in Pennsylvania, the right being uniform- 
ly denied where a fraud in fact has been perpetrated. Huey's Ap- 
peal, 29 Pa. 219; Imhoff's Appeal, 119 Pa. 350, 13 Atl. 279; Krei- 
der's Estate, -135 Pa. 578, 79 Atl. 1073; In re Yost (D. C. Pa.) 9 
Am. Bankr. Rep. 153, 117 Fed. 792. It is argued that such is the case 
hère, but, although there may be some things that look that way, 
I am' not prepared, on the whole, to so fînd. The question is there- 
fore squarely raised whether the exemption can be claimed out of a 
préférence that has been recovered back. 

The décisions on the subject are conflicting. It is held that it can- 
not in In re Tollett (D. C. Tenn.) 5 Am. Bankr. Rep. 305, 105 Fed. 
425 ; In re White (D. C. Mo.) 6 Am. Bankr. Rep. 451, 109 Fed. 635 ; 
In re Long (D. C. Pa.) 8 Am. Bankr. Rep. 591, 116 Fed. 113 ; and In 
re Evans (D. C. N. C.) 116 Fed. 909; and while the Tollett Case was 
reversed by the Court of Appeals of the Sixth Circuit (5 Am. Bankr. 
Rep. 404, 106 Fed. 866, 46 C. C. A. 11), it was only on the ground 
that the exemption there claimed was a homestead, which under the 
state law inured to the benefit of the wife as well as the husband, 
and was not lost by anything short of a fraudulent transfer. On the 
other hand, the right was sustained by the Court of Appeals of the 
Eighth Circuit, Sanborn, J., dissenting, in In re Falconer, 6 Am. 
Bankr. Rep. 557, 110 Fed. m, 49 C. C. A. 50, and by the Court of 
Appeals of the Sixth Circuit, Pardee, J., dissenting, in Bashinski v. 
Talbott, 119 Fed. 337, 56 C. C. A. 241. The Falconer Case, however,^ 
arose in Arkansas, and is admittedly influenced by the law of that 
state, according to which it is held that a debtor may hâve his home- 
stead exemption set apart to him even out of land which he has fraud- 
ulently conveyed, and which his creditors hâve succeeded in getting 
back (Carmack v. Lovett, 44 Ark. 180), a doctrine which would 
hardly be accepted in Pennsylvania. In view of this diversity of opin- 
ion, the question must be resolved hère on principle as one of first 
impression. It is tO' be decided, in my judgment, not by the local law^ 
which varies from state to state, but by référence to the provisions of 
the bankrupt act itself, from which the whole doctrine of préférences 
springs, and to which we must therefore resort to détermine the 
resuit. 
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So far as the bankrupt himself is concerned, a preferential transfer 
is absolute, and cannot be recovered back. He parts with his money 
or property for the benefit of the créditer to whom it is turned over, 
vvho is entitled to retain it except as the transaction is made voidable 
by the bankrupt act at the instance of the trustée, or a surrender is 
required before participation can be had by the créditer in the rest of 
the estate. Manifestly, the provisions which lay ground for a re- 
covery in either of thèse ways are not intended for the benefit of the 
bankrupt, but his gênerai creditors, in order to secure an equal division 
among ail. When, therefore, the trustée proceeds to reclaim, by suit 
or otherwise, the property which has been disposed of, he does it in 
the interest of creditors whom he represents, and not of the bankrupt, 
whom — except remotely and contingently— he does not, and vvhose 
act, in fact, he is seeking to undo. In view of this, it would produce 
a most peculiar and anomalous resuit if at this stage the bankrupt 
could step in and assert his exemption to that which had been re- 
covered, and thus defeat the very object for which a right of recovery 
is given by the act. It is to be remembered, also, that property which 
the bankrupt is entitled to exempt forms no part of the estate passing 
to the trustée, nor does the trustée take title thereto. Lockwood v. 
Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. loôi. Con- 
sistent with this the bankrupt must, therefore, be the owner of the 
property at the time he demands his exemption out of it, and cannot ex- 
tend his claim over that to which he has no title except through the in- 
tervention and instrumentality of the trustée. It absolutely reverses the 
order of things if, after the trustée has successfully asserted title to the 
property in the hands of the preferred créditer, the bankrupt, whose 
rights in it were gone, can reassert them, divesting the title of the 
trustée, and reclaiming the property to himself. It may be that to 
shield a préférence which he has given he can claim, as exempt in the 
hands of the créditer, the property which he has transferred to him, 
provided it does not exceed the amount of his exemption, just as he 
could turn it over to such créditer, or otherwise dispose of it after it had 
been set aside to him. In so doing he would treat the property as his 
ewn, though not such in reality, and, if he wished to use his exemption 
right in this way to pretect one whom he had previously favored, there 
might be possibly no ground for complaint. But that is not this case. 
What he seeks to do hère is to ebtain the benefit ef that which the 
créditer has surrendered (finding himself unable to retain it), to the 
détriment of that créditer as well as ail others, the property given up 
being practically the whole of the estate. If this can be successfully 
done, a debtor who was given a préférence, but repents of it, can go 
into bankruptcy and get it back, a resuit hardly to be contemplated. 

It is said, however, that there is a distinction to be drawn between 
a préférence which is only recovered at the end of litigation and with 
expense to the estate, and one which, as hère, is voluntarily surren- 
dered at the outstart, and thus passes into the hands of the trustée at 
once, along with the rest of the estate. But se far as the bankrupt 
is concerned a préférence is a préférence, under whatever circumstan- 
ces it is given, or whatever be the outcome with regard te it. It may 
be so manifestly voidable that the créditer cencludes to surrender it 



, 894 126 FEDERAI»,; reporter; 

without a contest, or sd related to the rest of the estate as to make ît 
désirable for him to do so, in order to corne in with the other crédit- 
ors. But whatever be the case, the bankrupt is not in a poràtion to 
benefit by it. In giving the préférence which he did, he parted with 
his rights to the property, ând there is nothing to bring them into 
being agâin, whetîier the creditof yoluntarily turns it over, or is com- 
pelled to do so against his will. In the présent instance it was given 
up to the marshal, who went armed with an order of court to take it, 
which the creditor did not deem advisable to resist. But by whatever 
means secured in this or any other case, the important thing is that it 
is brought about by compulsion of .the bankruptcy act, without which 
the transaction could not be disturbed, the purpose being to undo the 
act of the bankrupt for the benefit ôf his gênerai creditors, from which, 
therefore, he can expect to dérive no benefit himself. 

The action of the référée in disallowing the exemption is affirmed. 



HUNTBR V. UNITED STATES. 

(Circuit Court, S. D. New York. December 17. 1903.) 

No. 3,145. 

1. CUSTOMS DUTIES — CLASSIFICATION ^ ManUFACTUBERS OP PaPKR — FlAT 

Envelopbs. 

Pièces of paper which hâve been eut into shapes ready to be mad6> 
into envelopes, and which are known as "flat envelopes," are not dutiable 
as "paper envelopes, plaln," under paragraph 399, Tariff Act July 24, 
1897, c. 11, § 1, Schedule M, 30 Stat. 188 [U. S. Comp. St. 1901, p. 1672], 
but as "manufactures o£ paper, * » * not specially provided for," 
under paragraph 407 of said act, c. 11, § 1, Schedule M, 30 Stat. 189 [U. S. 
Comp. St. 1901, p. 1673]. 

Appeal by the Importer from a Décision of the Board of United 
States General Appraisers. 

On application of John Hunter, importer, to review the décision 
of the Board of General Appraisers (G. A. 4,768), which affirmed the 
assessment of duty by the collector of customs at the port of New 
York. ■ 

Following is the opinion of the Board: 

FISCHEE, General Appralser. The merchandlse was assessed for duty as 
a manufacture of paper at ^5 per cent, ad valorem, under paragraph 407, 
Tarife Act July24, 1897, c. 11, § 1, Schedule M, 30 Stat. 189 (U. S. Oomp. St. 
1901, p. 1673), and is claimed to be dutiable at 20 per cent, ad valorem, under 
paragraph 399, c. 11, § 1, Schedule M, 30 Stat, 188 (U. S. Comp. St. 1901, p. 
1672), or at the same rate, under section 7, c. 11, Act July 24, 1897, 30 Stat. 
205 (U. S. Comp. St. 1901, p. 1693), or at25 per cent, ad valorem, under para- 
graph 402 of said act, c. Il, § 1, Schedule M, 30 Stat 189 (U. SI Oomp. St. 
1901, p. 1672). We flnd that the merchandlse under protest consists of pièces 
of paper of a heavy Irlsh linen, which hâve been eut by machlnery into cer- 
tain shapes and sizes, preparatory to being made into envelopes by folding 
and gumming the edges. Tbe importer's witnesa testlfled at thé hearing of 
the case before the board that the merchandlse is known as "flat envelopes," 
but hâve, to be folded and gummed to make them the envelope of commerce, 
which clearly precludes tlje classiflcatlon of such merchandlse under para- 
graph 399, under which paragraph Congress provides eo nomine for "en- 
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velopes." As thèse are not identical with or slmilar to any article provided 
for In the tariff, the alternative clalm under section 7 cannot be entertalned. 

In G. A. 4,590 the board held that certain hard-rubber moldings, about 4 
inches in length, which, when divlded in the center, were Intended for use 
as mouthpleces for pipes, were not smoliers' articles, but were manufactures 
of hard rubber, for the reason that they must undergo further process of 
manufacture before they would become a completed article. It was held by 
the Circuit Court of Appeals, Second Circuit, in Ee Blumentbal, 4 C. C. A. 
680, affirming (C. C.) 51 Fed. 76, that certain pearl disks, exaçtly correspond- 
ing to pearl buttons, except that they were not plerced with holes, or shanked 
through thelr centers, were not dutiable as pearl "buttons" under the tariff 
act of 1890 (Act Oct. 1, 1890, c. 1244, § 1, Schedule N, par. 429, 26 Stat. 599), 
but as manufactures of mother-of-pearl. Though sometlmes called buttons, 
It was held that they had "not been sufflciently advanced In manufacture" 
to become the buttons of everyday speech or of commerce. 

We flnd that the articles in question hâve not been sufficiently advanced 
In manufacture to answer the purpose of an envelope, and that they are not 
such In fact, but that they are paper which has undergone the process of 
manufacture, and are therefore manufactures of paper, and as such dutiable 
under paragraph 407, as assessed. 

We do not conslder protestants third alternative clalm under paragraph 
402, as "ail other paper," applying, and overrule the protests on ail grounds, 
affirming the décision of the collecter. 

W. Wickham Smith, for importer. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The merchandise in question was as- 
sessed for duty as a manufacture of paper at 35 per cent, ad valorem, 
under paragraph 407, Tarifï Act July 24, 1897, c. 11, § i, Schedule M, 
30 Stat. 189 [U. S. Comp. St. 1901, p. 1673], and is claimed by the 
importer to be dutiable at 20 per cent, ad valorem, as "paper en- 
velopes, plain," under paragraph 399 of said aict, c. 11, § i, Schedule 
M, 30 Stat. 188 [U. S. Comp. St. 1901, p. 1672]. The findings of the 
Board of General Appraisers are approved, and their décision sustain- 
ing the assessment of duty by the collector is affirmed on the au- 
thority of In re Blumenthal, 4 C. C. A. 680, affirming (C. C.) 51 Fed. 76. 



.VATJGHN V. BUNKER HILL & SUIJ.IV AN MINING & 
CONCENTEATING CO. 

(arcult Court, D. Oregon. December 9, 1903.) 

No. 2,770. 

1. WBONaFUL Dbath— Idaho Statcte— Persons Entitled to Sue. 

Under Code Clv. Proc. Idaho, § 3165, which gives a right of action for 
wrongful death to the "heirs or personal représentatives" of the deceased, 
such an action cannot be malntained by his widow In her own name. 

2. Bamb— Law Governing Action— Place of Injurt. 

A state statute giving a right of action for wrongful death has no ex- 
traterritorial force, and does not confer a right of action for an injury 
inflicted in another state. 

U 2. What law governs actions for wrongful death, see note to Burrell T. 
Fleming, 47 C. O. A. 606. 
See Death, vol. 15, Cent Dig. § 12. 
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Action for Wrongful Death. On demurrer to complaînt. 

O'Day & Tarpley and Robertson, Miller & Rosenhaupt, for plaîn- 
tiff. 

Dolph, Mallory, Simon & Gearin, for défendant. 

BELIvINGER, District Judge. The plaintiff is a résident and citi- 
zen of North Dakota, and the défendant a citizen of the state of Ore- 
gon. The action is brought by the plâihtiiï as the widow of Orlando 
P. Vaughn, who was killed while working in the defendant's mine, 
through the négligence, so it is alleged, of the défendant. The de- 
fendant demurs to the complaint. The action is brought under sec- 
tion 3165 of the Code of Civil Procédure of Idaho. That statute 
providès that "when tlie death of a person, not being a minor, is 
caused by the wrongful act or neglect of another, hia heirs or Per- 
sonal représentatives may maintain an action for damages against 
the person causing the death, or, if such person be employed by an- 
other pierson who is résponsible for his conduct, then also against 
such other person." 

Two grounds are urged in support of the demurrer: First, that 
this action cannot be maintained, either under this statute or under 
that of Oregon, by the widow ; that such action must be brought by 
the Personal représentatives of the deceased. Second, that the stat- 
ute under which this action ïs brought has no extraterritorial force, 
and does not confer a right of action for an injury inflicted in an- 
other State. The demurrer is sustained upon both grounds. In 
either case, whether the action is brought under the Oregon or the 
Idaho statutej it must be brought by the personal représentatives of 
the deceased. TMeither the widow nor the next of kin can maintain 
such action in their own names. The risk of ascertaining the per- 
sons entitled to the benefit of the recovery, and the duty of m^ing 
the distribution, are not imposed on the plaintiff, but on the personal 
représentatives of the deceased. Weidner et al. v. Rankin et al., 26 
Ohio St. 524. 

Where an inhabitant of one state is injured by the wrongful acts 
of a railway company in another state, the personal représentatives 
of the intestate cannot rhaintain an action therefor in the former 
state. The right of action given by the statute is an entirely new one, 
and is based on the, death of the injured person, not on the injury 
that caused it. Arrhstrong v. Beadle, S Sawy. 484, Fed. Cas. No, 
541 ; McCarthy v. Railroad Company, 18 Kan. 46, 26 Am. Rep. 742 ; 
note to section 381, B. & C. Comp. Or. 
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ROBEETS V. TINITED STATES. 
(Circuit Court of Appeals, Fifth Circuit December 14, 1903.) 

No. 1,256. 

1. Homicide — Manslaughter— " Wit.lfuluess. " 

In a prosecution for homicide, an Instructloriv that the terra "wlll- 
fully," as used in Rev. St. TJ. S. § 5341 [U. S. Comp. St. 1901, p. 3628], 
defining manslaughter as the unlawful and willful Iiilllng of another 
wlthout malice, means a killing done wrongfully and with evil intent, 
committed by an act whlch a person of reasonable knowledge and abillty 
must know to be contrary to duty, and th^t, whlle the act must be 
done with evlI design and knowingly, a killing under circumstances 
showlng a reekless disregard for the life of another, and the reckless 
and négligent use of means calculated to take the life of another, would 
be a willful killing, as deflned, was proper. 

8. Same— Reqoested Instructions— Repusal. 

Where a proposition contained in a requested instruction bas been 
included In the charge given, the request may be properly refused. 

8. Same— Application to Etidencb. 

Where a requested instruction in a prosecution for manslaughter, 
while correct in itself, did not fully state the law applicable to the case 
before the court, it is properly refused. 

4. Same— Exceptions. 

Where an exception taken to an instruction given In answer to a 
request by the jury for further Instructions was for the reasons given 
in exceptions to the original charge, which was elaborated by the In- 
struction given, it was insufficient to cover an objection that the Judge 
did not answer the question of the jury categorically or speciflcally. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Roberts was indicted for murder, and convicted of manslaughter. 
The bill of exceptions shows : 

"That on the trial of this cause the following facts were adduced by the 
government: The deceased, Henry Hylei*, and his son A. V. Hyler had 
resided at and near Perry, Oklahoma, for about 15 months prior to October 
4, 1894, on which date, between 10 and 11 o'clock a. m., they and their re- 
spective wives, and Mrs. J. O. Bryant, a daughter of the deceased, left Perry, 
en route for Dallas, Texas. About ten days prior to leaving Perry the 
deceased sold his land clalm, and about a week prior A. V. Hyler sold his 
land claim. Both the deceased and his son A. V. Hyler were indebted to the 
law firm of which the défendant was a partner for services rendered on 
behalf of the Hylers In both civil and criminal cases, and were also Indebted 
to other persons in Perry. That, in addition to selling his clalm, the de- 
ceased sold his household furniture, and that he and A. V. Hyler left Perry 
without paying the amount due to the defendant's law flrm and other per- 
sons, and left with the intention of abandoning that country as their home. 
That the deceased, his son, and the ladles of the party arrived at Purcell, 
Indian Terrltory, and were compelled to wait there until the arrivai of the 
through train for Dallas, Texas. That they did wait there until about 2 
o'clock the next moming, when they went to the dépôt to take the train to 
Dallas. That when the train arrived they started to board it, but were met 
by the défendant, who told them to consider themselves under arrest; that 
he had a warrant for them. That, when he was asked what they were ar- 
rested for, the défendant pulled a paper from his pocket and read it, or pre- 
tended to read it. It was to arrest A. V. and Henry Hyler, and hâve them 
before some person at Perry. That, ' in accordance with a suggestion that 

1 3. See Criminal Law, vol. 14, Cent Dig. § 1979. 
126 F.— 57 
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the ladîes should be taken to a hotel, the vrhole party proceeded to the Can- 
adian Hotel, being aceoaipanî«d , by ,a man named Oa^lton, the night watch- 
man of the Santa Fê Depot, who wâs also a spécial deputy U. S. marshal, 
and whorW»s requested by tljift; détendant to help hlnj ta^ç care of bis pris- 
oners, there being no jall or calaboose in Purcell. On arrlving at the Cana- 
dian Hotel, A. V. Hyler set down tolà'little valise in the office of the hotel, 
and the deceased set down a |ltt]e basket he was carrying, and walked up 
to a Uttle tabl,e with a lamp on' It He took some Ihoney from bis right^ 
hand. pànïô, pocket, arfd stftrtéfl' tçlgive it to Ws wife to pay her expansés 
with •whillè he- was gone, aM Éoliertâ j^bbed bis hand and got some of the 
monëy. A. f. Hyler thëh gra'bbëff ÏSdberts, and Carlton caught hold of A. 
V. Hyler and pulled him off, ânâ.ïïiCT aïl gbt ipto a' souffle. The deceased 
got looée from Éoberts, ?ind /fiôbè1rtB_4^^ àii'à chased deceased 

around thè Tooni two or thifee timesy ànd said that if he! dià not gire him 
tiàt monèJT/ hè wbWd k'ill bim;'. $hé deceased ran'Mt of the door, and Rob- 
erts fbllotfed ïmmëdiately a'ftér; , aïid Mifs. J. 0. Btya'nt, à daughter of de- 
ceased, îliime'cilately àfter ïlobertd, begglng him not tôf shoot hei* father. 
Deceased ran out of doors aiid dlsftppeàred in the darkness, and Eoberts went 
to about 4 or 5 feet from the pallng and shot. When Hyler ran out of thé 
l'oom, Eobéirts Was 6 oi? 8. feëf'behl^d him, and it was aboùt 5 to 10 seconds 
after they wént ôut until ttie shbt ^as flred. Mrs. Bi-yant tod lier hand on Rob- 
erts' arm when he shot, begging him not to shoot. The deceased was not 
armed; nelther was bis son', nor' any of the ladîes.' After the shooting Eob- 
erts walked baek to the hotel offlce, and the wlf e of the deceased asked him 
if he had shot her husband; and he said he shot to kill, br intended to kill 
him, or had a right to kill him. That Matt Cook, a deputy U. S. marshal, 
of Pucceil, just: before the shooting, recelved a telegram from the défend- 
ant, asking him to arrest Henry and A; V. Hyler. That be went to the 
train and i alSceittaihed that the parties were under arrest. That while at 
the dépôt his attention was attracted by screaming, and he heard one voice 
say, 'Don't shoot my father;' and another, 'Don't shoot my husband.' The 
next he saw was the flash of a gun or a pistol, and then the report almost in 
front of theJOanadian Hotel. ; [That Cook went to the hotel, and foiind Eob- 
erts standing there— whether on the porch or ground he could not say — 
with a pistol iij hls hand. He said that he had twp prisoners, and that one 
of them had escaped, and àsked Cook to help him look for him. Cook told 
the défendant th^t he was an offieer, and défendant ' asked him if he was 
the man to whom he (défendant) had sent the telegram, and Cook replied 
In the afltenative, Cook asked the défendant if he reckoned he had hit the 
man when he flred, and he replied that it was not bis fault if he did not. 
Eoberts and a Mr. Ben Goode, another deputy Û., S,^ marchai, went ofC to 
search the train for the. deceased; and, while they were gone, Cook and Mrs. 
J. 0. Bryant found thebody of the deceased justeast of the southeast 
corner of the hotel, between ,the hotel and the . next building, and just in- 
side and north of a paling fence that extended down the hill from the south- 
east corner of the véranda of the hotel. The Oanadian Hotel is a two- 
story f rame building, with porches upstairs and dowp, extending the whole 
distance on thesouth and east isides of the building. The office was in 
the Southwest corner, downstairs, and the light in the office — the only light 
testified to in the hotel — was on a table near the southwest corner of the 
room. Mr. Cook stated, from appearancçs, it looked as if the deceased had 
fallen over a paint bucket, onç, of the legs of the body b^g still on it, the 
feet being almost against the pioket fence, and right abO:Ut where there was 
a hole that looked: as if It was made with a 44 or 45 callber pistol through 
one of the piokets, about two and a-half feet from the ground. The body 
was lying on tbe face, east and west, with the head east. After the find- 
ing of the body, on or near whlch no -yç-eapons whatever were dlscovered, 
Cook went to the dépôt in search of Eoberts, but, failing to find him, re- 
tumed to the hotel, where he found Eoberts, and told him of tbe body being 
found. Boberts then said that. he had shot to scare and stop the deceased, 
but that he tbought he heard him runnlng ofC through the weeds. At the 
time of the flrst statement Boberts was somewhat excited, but at the time 
of the last statement he was much cooler. At the southeast corner of the 
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hôtel, In the présence of Cook and a man named Carter, Roljerts stated that 
he shot at Hyler, and that he was right at Hyler, or words to that effeet, 
when he fired. He [the défendant] pointed to a place in the railing, and said 
'he went through there.' Roberts said at the time he stated that one of his 
prisoners had escaped that Hyler had run ofC — ont off the end of the porch. 
Roberts, Cook, Carter, and Goode went to the end of the porch, and Roberts 
pointed to where he went off. From Cook's chest to where the body was 
found was about 8 feet, but they did not see the body at that time. It was 
a starlight night, with no moon. Deceased had $3 in silver In his pockets, 
and one copper cent, and in his drawers he had $680 sewed up. This money 
was turned over to Mrs. Bryant. After the shot was fired, A. V. Hyler was 
handcuffed by Carlton, and the cuffs remained on hlm until Roberts Instructed 
Cook to hâve hlm released, which was done. Roberts had been arrested at 
the time A. V. Hyler was released. There were no lights in front of the 
hôtel, the only light being a lamp In the office. The ground in front of the 
hôtel was nearly level, but sloped off abruptly at the southeast corner of the 
building. Roberts, the défendant hlmself, testified on the wltness stand that 
he knew he had no authority whatever to make any arrest of either of the 
Hylers whjle In the Indlan Territory, and that he intentionally cocked and 
fired the pistol, the bail from whIch kllled Henry Hyler. This bail passed 
through a picket fence, Just on the inside of which the body was found, and 
passed through the head of the deceased near the right ear, and coming out 
over the left temple, causlng Ihstantaneous death. On the evening of October 
4, 1894, défendant went to the post office at Perry and got a Colt's 45 pistol, 
and said something about a collection, and that he needed that money and 
was going to hâve It. 

"The testlmony adduced for the défendant showed: That his réputation 
as a peaeeable, law-abiding citizen, and for honesty and Integrity, in the com- 
munity in which he lived, was good. The Statutes of Oklahoma (1893) §§ 
2433, 1850, were Introduced, and a copy of the complaint before the justice 
of the peace, Holt, on [an] ofiicer of Oklahoma, on which the warrant for the 
arrest of the Hylers was issued, and the commission of the défendant as a 
deputy TJ. S. marshal for Oklahoma Territory, was introduced In évidence. 
That the deceased and his son were indebted to the firm of Allen & Roberts, 
of which the défendant was a member, in the sum of between $50 and $75, 
for légal services rendered. That the deceased had been asked for the 
money, but had refused to pay It. There was a conversation between the 
défendant and Mr. Allen, his law partner, as to the matter of extradition 
papers, if the Hylers should be arrested by the défendant out of Oklahoma 
Territory. That in a conversation between the défendant and the county at- 
torney of Noble countr-, Oklahoma, In which county Perry is located, the 
défendant wa» given pt^r::;ission to secure a warrant for the arrest of the 
Hylers for f raudulent insolvency, made a pénal offense by the statutes of 
Oklahoma Introduced In évidence and was advised by the county attorney 
how to proceed In case extradition papers should become necessary; and the 
défendant was informed that, If the Hylers were found In the Indlan Terri- 
tory, that he could detain them on the warrant in évidence for a reasonable 
time, until he could get extradition papers. That the county attorney had not 
advised with the Governor of Oklahoma Territory about réquisition papers in 
this particular case, but knew his mind about such cases in gênerai, and 
what he was In the habit of doing, That both Henry Hyler and A. V. Hyler 
were indebted to Dr. W. B. Brengle, of Perry, for médical services, and left 
without paying Mm, and that he put his bills in the hands of the défendant 
for collection the day before the killing occurred the next morning. That de- 
fendant told Dr. Brengle that he was going down to make a collection, but 
did not State where he was going. That H. A. Johnson, an attorney of Perry, 
held a clalm agalnst Henry Hyler, and on asking hlm for it, after he had sold 
his claim, Hyler had put his hand on his pocket and said the money was there, 
and for Johnson to get it If he could. The défendant testified he thought he 
had obtained the pistol from his own office, and had no recoUectiOn of getting 
It from the wltness Burlingame, nor had he any recollection of saying any- 
thlng about a collection, or that he needed the money, and was going to hâve 
It, as testified to by wltnesses for the Government; but he admitted that he 
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might have got the plstol from Burlingaipe — It was possible. That, after ob- 
talning the warrant for the arrest of thè Hylers, the défendant left Perry, 
taking the plstol with him; havlhg been wamed by a Mr. Taylor, a deputy 
sherifif, that the Hylers were dangeroùs people. That défendant arrived at 
Purcell, Ilid. T., about 2 o'clock In the roornlng, and saw the deceased and 
A. V. Hyler when he got off the train, Vith the ladies with them. That he 
stepped up to ihem and told therd he had a warrant for their arrest, and 
afterwards reads the warrant to them. That there was no jall or calaboose 
in Perry, but that Mr. Carlton told him that he had handcufEs and chains for 
taking càre ôf prisoners. Aceompanied by Mr. Oarlton, the whole party re- 
turned to the Cànadian Hôtel; the défendant waming Oarlton that the men 
were dangeroùs, and not to allow them to pass anything one to another. On 
arrlTlng at the office of the hôtel, A. V. Hyler attempted to open his valise, 
and Oarlton told him not to do so, and he desisted and did not open It. 
Henry Hyler undertook to pass somethlng to his wife — what It was, the de- 
fendant did not know — but he put bis hand on Hyler's shoulder and told him 
not to do that, and that at that lime the two Hylers and one woman, the 
défendant thought, Jumped on him and commeneed beating and strlklng him. 
Oarlton pulled, young Hyler off, and he returned again, and was again pulled 
off. In the meantlme Henry Hylèr had run ont of the doorway. The de- 
fendant statted to follow him, but stopped an instant, thinking young Hyler 
was stabbing Oarlton, as he was ^trlklng him. But seelng that young Hyler 
did not hare a knife, the défendant ran out of the door, and three or four 
steps off thé gallery into the street. He could not see the deceased, and 
stooped down, to see If he could Skylight him. Hearing a noise to his left, 
and in a direction towards his back, he turned and ran towards a fence. 
Seeing he would run Into the fence, he stopped, an4 hoUered once or twice, 
and then flred down towards the ground at an angle of 45 degrees to scare 
and stop hlni. He then went baçk into the house, and, when Mrs. Bryant 
asked hlnî if he had shot her father, he wanted to Impress her and young 
Hyler tha!t he was in eamest lu making the arrest, and sald that, if he had 
not, It was not his fault, or words to that eflfect. That he flred the pistol 
Intentionally, but had no Intention or wish to hit the deceased. That he did 
not know thé deceased was anywhere near when he fired, and that. If he had 
known it, that he would certatnly not have flred. That he was a strong 
young mah, welghing about 190 pounds, and the deceased was an old man, 
weighing about 115 or 120 pounds. That he could have carried the deceased 
back to the hçtel without inflictihg any injuries on him if he had known 
that he was thére. That he had no ill feelings whatever towards the de- 
ceased, and that the kllling was an accident. That the défendant did not 
say that he had a right to shoot the deceased, but asked if he did not have 
a right to shoot for the puriwsé of scaring him and making him stop. There 
was no llght In front Of the hotèl, and It was Impossible to see the deceased 
after he went out of the office door, That the défendant did not say to Oook, 
pointing to the banisters of the pbrch, which were covered with vines, except 
a spaçe of two feet at one place, that that was the way the deceased 
went, but did Say that that wâs the way he must have gone. That the 
défendant had never been In Purcèll before, anii did not know how the land 
lay there, or that it sloped as It did from the hôtel. That he thought, when 
assisted by an Indian Territory inarshal, he had a right to detain the Hylers 
until an extradition could be seéured. That he did not request that A. V. 
Hyler be haudcuffed. That he iared the pistol Intentionally, but did not 
shoot where hc heard the noise. That the bail did not go near where the 
noise was, and that there wa? no nOisé at the place where the bail did go. 
About ten minutes after the shot was flred, Oook was! Jooklng for Hyler, and, 
on going betwéen the Oanadlan Hotei and the building next door, he struck 
a match and dlseovered the body. , At that time Cook's feet were almost 
against the feet of the deceaked, but Oook did not see the body until the 
match flared up, on accouht of the àarkness. It waS dënled by the défendant 
that Mrs. J.,0. Bryant was With him at the tlmé the shot was flred; and Mrs. 
S. J. Ward, a wltness for the défendant, stated that she was standing at the 
eoutheast corner of the gallery of the Oanadlan Hôtel, upstairs, at the time 
the shot was flred, and saw the outlihes of the défendant, and that she saw 
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no one else. He denied taklng any money from deeeased, and It appeared 
from the testimony of ail wltnesses that no complaint was made by any 
of the Hylers of any money being taken. 

"In regard to manslaughter, the trial judge charged as follows: 
" 'Manslaughter, at common law, Is the unlawful killlng of a human being, 
without malice, express or implied. A homicide is manslaughter when com- 
mitted with the design to kill, under the influence of sudden and violent pas- 
sion, caused by great provocation, which the law, in its tenderness to the in- 
firmity of human nature, considers such a palliative as to rebut the presump- 
tion which would otherwise arise of malice. In the définition of manslaughter 
eontained in the statute, the killing must be done unlawfully and willfully. 
The term "unlawfully," as hère used, means without légal excuse. The tenu 
"willfully" hère means done wrongfuUy, with evil intent. It means any act 
which a person of reasonable knowledge and ability must know to be contrary 
to duty, and, whlle the act must be done with evil design, and knowingly, as 
herein stated, still a killing which takes place under circumstances showing 
a reckless disregard for the life of another, and the reckless and négligent 
use of means reasonahly calculated to take the life of another, such killing 
would be willfully done, as the term is herein deflned.' 

"Which portion of the court's said charge was excepted to by the défendant 
because: 'First, the jury are not instructed whether they are to be governed 
by the common law or the statutory définition of manslaughter, or both. 
Because, second, the said charge involves the définition of involuntary man- 
slaughter at common law, while the statute of the United States denounces 
only voluntary manslaughter when unlawfully and willfully coiinnitted. Be- 
cause, third, the said charge on manslaughter Is inconsistent, in that it in- 
structs the jury that, in order for a homicide to constituto manslaughter, 
there must be a design to klll, and furthcr that the killing must be done with 
evil design and knowingly, and aiso instructs the jui-y in the same paragraph 
"that a killing which takes place under circumstances showing a reckless 
disregard for the life of another, and the reckless and négligent use of means 
reasonably calculated to take the life of another, would be willful killing." 
Because, fourth, the said charge, in deflning the word "willfully," is incom- 
plète and misleading, and fails to state that it means intentionally, designedly, 
and not aecidentally. And because, flfth, the said charge instructs the jury 
that a killing from négligence or carelessness could constitute manslaughter 
under the laws of the United States. Because, sixth, said charge fails to in- 
struct the jury aflirmatively that if, at the time défendant fired his pistol, he 
did not know and had no reason to believe that deceased was within the range 
of hîs pistol at the time he fired it, in the way he fired it, and did not intend 
to hit or injure deceased or anybody else when he flred it, and had no reason 
to believe he would or could hit and injure anybody by firlng it in the way he 
fired it, he would not be guilty of a willful killing.' 

"After such charge had been given, the défendant requested the court to 
charge as follows: 

" '(1) If you believe from the évidence that the défendant unlawfully and 
willfully, but without malice, shot and killed Henry Hyler, you will find de- 
fendant guilty of manslaughter. 

" '(2) "Willfully," as used in the foregoing instructions, means intentionally 
and designedly.' 

"This charge was ref used by the court, and not submitted to the jury, to 
which action of the court the défendant at the time excepted. 

"After the jury had retired to consider their verdict, they came into the 
court and asked further instructions as follows: 

" 'The jury wishes to know of the court whether. If the défendant did not 
know Hyler was behind the fence, and flred promiscuously, he could be guilty 
of manslaughter.' 

"Whereupon the court repeated to the jury the deflnition of the word 'will- 
ful* as embodied In the original charge, and herein set forth in a previous ex- 
ception, and added the following thereto: 

" 'Did the killing of Henry Hyler take place under circumstances showing 
a reckiess disregard for the life of another, and did it take place by the reck- 
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le^s and négligent use of means reasonably calculated to take tlie llfe of 
anotherî ,.A't the time of the killing was the defeiidant's conduct such as 
showed a reckless disregard for the, llfe of anôther, and waa the uSe of the 
pistol whlch: he, had in his possession at thàt tlme so reckless and négligent 
in character; as was calculated to take the life of this man whom he foUowed 
out of that hôtel? If the Jury answers both Of thèse questions In the affirma- 
tive; if the jury say to the first question thait the killing took place under eir- 
cumstancea slio'ylng a reckless disregard for the life of Henry Hyler, and 
that it took place hy the use on the part of the défendant of hl» pistol In a 
reckless and négligent manner, and in a manner calculated to take the life 
of another— then the deilnition of "wlllfully done," as contained herein, -will 
be fulfllied. Ton understand me? Thèse are the two questions which will 
be answeired by you.' 

"To ail of whlch fnrther charge of the court, as above set forth, the de- 
fendant, by eotinsel, then excepted, for the reasons embodied in his exceptions 
to the original charge on manslaugbter." 

Cecil H. Smith, for plaintiff in error. 
H. B. Birmingham, U. S. Atty. 

Before PARDEË, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. Section 5341, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 3628] , reads : 

"Manslaugbter, Every person who, withjn any of the places or upon any of 
the wàters described in section flfty-three hundred and thirty-nine, unlawfuUy 
and wlllfully, but without malice, strikes, stabs, wounds, or -shoots at, or 
otherwise injures another, of which striking, stabbing, wounding, shooting, 
or other In jury such other person dles, either on land or sea, within or with- 
out the United States, is guilty of the crime of manslaughter." 

Ail the questions raised in the court below and assigned as error 
hère dépend for solution upon the construction — that is, the significa- 
tion, purpose, 'and effect^ — of the word "wlllfully," as used in the 
above section. The word is in fréquent use in criminal and pénal 
statu tes — sometimes alone, whërè its meaning is to be found in con- 
nection Vvith a description of the act or thing prohibited, and often 
in connection with such words as "unlawfully," "knowingly," "wan- 
tonly," and "maliciously," where the meaning is determined by the 
whole context. In the above section thè word is used in connection 
with the words "unlawftilly" and "but without malice," and ail are 
evidently intended to characterize the act of striking, stabbjpg, wound- 
ing, or shooting. which, resulting in death, is declared manslaughter. 
"Willful" iSjdefined by Webster: "(i) Of set purpose; self-deter- 
mined; voluntary ; as willful murder. (2) Governed by the will with- 
out yielding to reason; obstinate; perverse; inflexible; stubborn; 
refractory." But it seems clear that in the section under considération 
the purpose or détermination required must not be so knovi^n, fixed, 
obstinate, calculated, or foreseen as to warrant therefrom the impli- 
cation of malice. 

It is not.to be overlooked that in section 5341 Congress was differ- 
entiating manslaughter from murder on common-law lines — the two 
offenses to l?e exactly alike, except as to the ingrédient of malice. In 
his first charge to the jiiry, the trial Judge, after defining manslaugh- 
ter at common law, said: 

"In the définition of manslaughter contained in the statute, the killing must 
be done unlawfully and wlllfully. The term 'unlawfully,' as hère used, means 
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without légal excuse. The term 'wlllfully' hère means done wrongfully, with 
evil intent. It means any act which a person of reasonable knowledge and 
ability must know to be contrary to duty, and, whlle the act must be done 
wlth evil design and knowingly, as hereln stated, still a klUlng which takes 
place under circumstanoes showing a reckless disregard for the life of 
another, and the reckless and négligent use of means reasonably calculated to 
take the life of another — such kllling -would be -willfully done, as the term 
is herein defined." 

We understand this to define "willfully" as acting voluntarily with 
evil intent or design, and that it may be shown by acting with reck- 
less disregard of the life of another, coupled with the use of means 
reasonably calculated to take such life. 

Considering that the évidence for the government showed that Rob- 
erts made an unlawful assault upon Henry Hyler with a deadly 
weapon, and foUowed up such assault by closely pursuing and inten- 
tionally shooting and killing said Hyler, and that the évidence for 
Roberts tended to show that while he made the assault, and pursued 
Henry Hyler, and intentionally fired his revolver, he did not see 
him, nor knowingly shoot at him, but iîred as it were in the dark, with 
intent merely to scare and stop him, and considering that the correct- 
ness of a charge should be somewhat determined by the actual case 
presented, we conclude that, in the charge above referred to, the trial 
judge properly instructed the jury, within the true sensé and mean- 
ing of section 5341, to be applied to the case then before the court. 
And we think that this conclusion is fuUy supported by the adjudged 
cases. 

Under a statute (Clay's Dig. p. 472, c. 15, § 4) declaring "who shall 
willfully maim," etc., it was held : "If such an act is intentionally and 
unnecessarily committed, there can be no doubt it is willfully com- 
mitted." State v. Abram, 10 Ala. 930, 932. 

"Willful" is not the synonym of "voluntary." In truth, they express 
no distinct idea which is common to both. The former is a word of 
much greater strength than the latter. "Willful," in regard to man- 
slaughter, dénotes government by the will, without yielding to reason ; 
obstinate; stubborn; perverse; inflexible. McManus v. State, 36 
Ala. 291. 

In a statute denouncing "any person who willfully interrupts or dis- 
turbs," etc., it was held that "the word 'willfully' was used as the 
synonym of 'intentionally' or 'designedly' ; 'pursuant to intention or 
design, without lawful excuse.' " Harrison v. State, 37 Ala. 156. 

In a statute declaring, "whoever shall willfully obstruct any high- 
way," etc., "willfully" was construed to mean not only intentionally, 
but wrongfuUy, in bad faith, with evil intent or légal malice. State 
V. Preston, 34 Wis. 675. 

Under a statute providing that "every person who shall willfully 
and maliciously kill, maim or disfigure horses," etc., the word "will- 
fully" means intentionally, and the word "maliciously" iniports a crim- 
inal motive, intent, or purpose. Commonwealth v. Brooks, 9 Gray, 
303. This case followed and approved in Commonwealth v. Mc- 
Laughlin, 105 Mass. 463. 

Under a statute which provides that "if any person knowing himself 
not to be a qualified voter shall, at any élection, willfully give in a 
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vote," etc. (Rev. St. Ï836, c. 4, § 6), it was held that "the admission 
that the defendj^iit yotçd was jiufïicient tq support the averjnent that 
he voted willfully." The court said: 

"Oonsidering the manner In which the word 'willfully' is used In the statute, 
the court are of opinion that this was rlght. It may sometlmes mean 'coi-- 
riiî)t]y' or 'unlawfùUy,' but In this section, where the gist of the offense eon- 
sists in the clause 'knowing himself not to be a légal voter,' the term 'will- 
fully' means 'designedly,' 'purpos^ly,' 'with an intent to claim and exercise,' 
etc." Oommonwealth v. Bradford, 9 Metc, (Mass.> 270. 

"In a pénal stàtute the wcwd 'willful' means more than it does in 
common parlance. It means with evil intent or légal malice, or with- 
out reasonable ground for belieVing the act to be lawful." Citing 
State V. Preston, 34 Wis. 675 ; State v. Glark, 29 N. J. Law, 96; Sav- 
age V. Tullar, Brayton, 223; United States v. Three Railroad Cars, 
I Abb. U. S. 196, Fed. Cas. No. 16,513. "In common parlance it is 
used in the sensé of intentional, as distinguished from accidentai or 
involuntary. To make the killing of the sheep, therefore, a willful 
act, it must hâve been committed with an evil intent, with légal malice, 
and without légal justification." Thomas v. State, 14 Tex. App. 204. 
To the same purport, see Sam Lane v. State, 16 Tex. App. 172 ; Wood 
V. State, Id. 574; Schubert v. State, Id. 645. See, also, Owens v. 
State, 19 Tex. App. 249, where the court approved "by 'willfully,' as 
used in this charge, is meant that the act was done without reasonable 
ground to believe the act of taking was lawful." 

Murphy v. Commonwealth, 22 S. W. 649, is a case decided by the 
Court of Appeals of Kentucky, which is so interesting on the inquiry 
that we give it in full : 

"Lewis, J. The only ground suggested by counsel for reversai of judgment 
in this case is the third instruction, as foUows: 'Even if the jury believe from 
the évidence that the shooting and killing of William Gray was accidentai, 
yet, if they believe that sald accidentai shooting and killing was the resuit 
iilone of the reckless, careless use of a loaded pistol in the hands of the de- 
fendant, they should flnd the défendant guilty of voluntary manslaughter, and 
flx hla punlshment at confinement in the penitentiary of the state for a period 
of not less than two nor more thah twenty-one years, in thelr discrétion.' 
"We do not see any error in that instruction, for an offense which may be 
either murder or manslaughter, according to attending circumstances, is cor- 
rectly described in that Instruction. The only reason that could exist for con- 
demning the instruction Is lack of évidence authorizing the court to give it, 
and, even in view of the évidence in the case it was proper for the court to 
give it. The deceased was a boy 11 years of âge, accused being 15 or 16 years 
old. The deceased, accompanied by a woman, went to a place in the woods 
for the purpose of carrying dinner to two men, who, with the accused, were 
engaged in getting saW logs. The deceased was asked by one of the men to 
preach, but, npon his refusai, accused drew a loaded pistol, and, pointing it at 
hls toes, told him he would shoot hlm if he (deceased) dld not preach, and con- 
tinued pointing It at him until deceased ran undèr a log for protection, in the 
meantime crylng from friglit. Afterwards accused started away from the 
place, and, by pursuasion, deceased was induced to aceompany him. When 
they had gotten about 150 yàrds, and out of sight, a pistol shot was heard by 
the others, who, when reaehing the place, found tiie little boy with a wound 
in the breast, and dead. - Accused stflited that the shot was purely accidentai, 
and resulted from his falling and striking the pistol that was in the scabbard 
against a rock, and that he did not at the time bave the pistol pointed at 
deceased, or even drawn; but to anothèr person he adinitted, on the day 
after the killing, that he had the pistol pointed at deceased, and the ehot was 
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caused by his flnger accidentally slîpping upon the trîgger. There was ev^ 
dence sufflcient to authorize the Jury to believe and flnd death oecurred under 
circumstances of such reckless and gross carelessness as to make tlie homi- 
cide manslaughter, of which accused was found guilty." 

When we turn to the United States cases we find : 

In considering a pénal clause of a revenue act providing that "if 
any distiller shall knowingly and willfully omit, neglect," etc., the 
Suprême Court of the United States held that the "words 'knowingly' 
and 'willfully' implied not only a knowledge of the thing, but a déter- 
mination with an evil intent to do it or to omit doing it"; and the 
court quoted with approval Chief Justice Shaw, to the efïect that 
"willfully," in the ordinary sensé in which it is used in the statutes, 
means not only voluntary, but with a bad purpose. Felton v. United 
States, 96 U. S. 699, 702, 24 L. Ed. 875. 

The définition hère given of the word "willfully" is approved in 
Potter V. United States, 155 U. S. 446, 15 Sup. Ct. 147, 39 L. Ed. 214; 
in Spurr v. United States, 174 U. S. 734, 19 Sup. Ct. 815, 43 L. Ed. 
II 50; both cases arising under the pénal clauses of the national bank- 
ing act. It has been followed in United States v. Smith (D. C.) 27 
Fed. 859; North CaroHna v. Vanderwood (C. C.) 35 Fed. 287. _ i' 

In a revenue statute prescribing penalties for "willfully removing 
officiai seals from property," etc. (Act Cong. June 27, 1864, c. 164, § 
5, 13 Stat. 198), Judge Hall, of the Northern District of New York, 
held that the word "willfully," as ordinarily used in the pénal stat- 
utes, impHed wicked purpose or perverse disposition, or, indeed, any 
evil or improper motive, intent, or feeling, or, to characterize an act 
donc wantonly, or one which a man of reasonable knowledge must 
know to be contrary to his duty. United States v. Three Railroad 
Cars, I Abb. U. S. 196, 201, Fed. Cas. No. 16,513. 

In construing the same section (Rev. St. U. S. 5341 [U. S. Comp. 
St. 1901, p. 3628]), Judge Maxey, in charging the jury, said: 

"Manslaughter is sald by Mr. Blackstone (4 Bl. Comm. 191) to be the un- 
laTTful killing of auother without malice, express or implied, -which may be 
voluntary, upon a sudden beat, or involuntary, but in the commission of some 
unlawful act. Voluntary manslaughter, as defined by the common-law 
writers, is an Intentional killing in hot blood, witbout malice; and 'involun- 
tary manslaughter, according to the old writers, is where death results un- 
intentlonally, so far as the défendant is concemed, from an unlawful act on 
his part, not amounting to felony, or from a lawful act negligently per- 
formed.' 1 Whart. Crim. Law (8th Ed.) § 305. But the distinction above ad- 
verted to between voluntary and involuntary manslaughter is now obsolète 
at the common law, and becomes hère immaterial. Any unlawful and willful 
killing of a human being without malice is manslaughter, and, thus defined, 
it includes a négligent killing, which is also willful. It is Insisted by the de- 
fendant's counsel that the killing was by misadventure— a mère accident — ■ 
with no formed intent on the part of the défendant to kill Horan. I hâve 
told you that to constitute manslaughter the killing must be willful — must 
be willfully doue. The word 'willfully,' says a text-writer, 'sometimes means 
little more than plain "intentionally" or "designedly." Yet it is more fre- 
(luently understood to extend a little further, and approximate the Idea of the 
milder kind of légal malice; that is, as signifying an evil intent, without 
justifiable excuse.' 1 Bish. Crim. Law, § 428. Now in this case it is not in- 
sisted that there was an altercation between deceased and the défendant, 
and that the killing was committed in sudden beat. Manslaughter, however, 
may exist where there is no évidence of sudden beat of passion; as, for 
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ejtamplé, where the kllling resillts from the négligent use of dangefous àgen- 
"eles, as flïearms. The rule Is thtïs stated by Mr. Wharton: ' 'Whoever pos- 
seSses a aàrigerous agent must take such- care of It as gooa business men, 
under such clrcumstances, are àiiCirstomed to apply; and if, from hls neglect- 
ing to exercise such care, death ensue to another, he is liable for manslaugh- 
ter.' Whart. Crim. t,aw, f 343. But, gentlemen, yon must accept this rule 
with the- qualification or explanation that the kllling must also be wiUfully 
committed, as the word 'wlllfully' is deflned in a foreaoing part of thia 
charge." United States y. Meagber (0. 0.) 37 Ped. 880, 881. 

If the first charge given was correct, then the refusai to charge 
thereafter as f ollows : " ( i ) If you believe from the évidence that the 
défendant unlawfuUy and willfully^ but without malice, shot and killed 
Henry Hy 1er, you will find défendant guilty of manslaughter. (2) 
'Willfully,' as used in the foregoing instructions, means intentionally 
and designedly" — was proper, because the first proposition was in- 
cluded in the charge given ; and the second, while perhaps correct so 
far as it goes, does not fully state the law applicable tO the case before 
the court. 

What has just been said as to the second proposition of the first 
request fully applies to the third request. If the first charge was cor- 
rect, the instructions given to the jury in response to the question: 
"The jury wishes to know.of the court whether, if the défendant did 
not know Hyler was behind the fence, and fired promiscuously, he 
could be guilty of manslaughter"^must also be approved. It is to 
be noted that no exception was taken to the fact that the judge did not 
answer thè question categorically or specifically. The answer given 
was emphasizing and somewhat elaborating the définition of "will- 
fully" as given in his first charge, and the exception taken was for the 
reasons given in exceptions to the original charge. 

This disposes adversely of ail the assignments of error, and our 
attention is called to none not assigned, but patent on the face of the 
record. ' 

The judgment of the Circuit Court is affirmed. 



, , GAElNaBtR et ux. V. PALMEE. 

(Carçult Court of Appeais, Sixth Circuit. January 4, 1904.) 
No. 1,206. 

1. EquiTT Practice— Refbrknoe^^Scopb. 

A party to a suit in equlty Is entitled to the Judgment of the court 
upon the issues ralsed' — especlally those of law — and it is not compétent 
for the court to refer the éntire décision of the case to a master without 
the consent of the partlest:' 

2. Attornéï aKd CLiaNT— EstoppEl of Attobnby— Acts Inconsistbnt with 

EMPLOtMÉNT. 

One who was for a number of years attomey fOr an Insolvent judg- 
ment iâebtor and his wife, being employed whenevér they needed the 
services' OÏ a lawyer, and who advised and asslsted in transactions by 
which real estate dwned by the debtor was transferred to hls wife, and 
def ended ■ her titlé thereto when attacked by her husband's creditors, is 
estopped to afterward biiy one of the judgments then outstauding agalnst 
the buBband, and enforce the same by a creditors' bill against the lands 
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held by the wife; nor can he be heard In a court of equity, in his own 
Interest, to assert that the transfers by wbich she acqulred the title were 
fraudulent. 

Appeal f rom the Circuit Court of the United States for the Southern 
District of Ohio. 

J. D. Post and J. M. Butler, for appellants. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was an action brought by 
Charles A. Palmer against Stephen Garinger and Rebecca A., his 
wife, to set aside certain conveyances on the ground of fraud, and 
subject an alleged interest of Stephen in 12 separate tracts of land 
in Fayette county, Ohio, to the payment of a judgment recovered 
by the Marchants' & Farmers' Bank of Washington C. H., Ohio, 
against Stephen Garinger and others, on November 25, 1878, for 
$3,370.32, permitted by the bank to become dormant in 1892, pur- 
chased from it<by Charles A. Palmer in 1899, and by him revived 
in 1901 for $9,375.36. 

It was claimed in the pétition that Stephen Garinger bas a life 
estate in the first and second tracts, containing 223 acres, under 
the provision of the will of his father, David, who died in 1869, 
which devised the lands "to the heirs of the body of my son Stephen 
Garinger. * * * Stephen Garinger to pay the tax and bave con- 
trol and management during his natural life of his heirs' land and 
his heirs not to hâve possession till after his death" ; that the third 
tract, containing 46 acres, belonged to him prior to January 9, 1882, 
and on that day was sold on exécution, and bought in by his wife, 
Rebecca A. Garinger, with money furnished by him, for the pur- 
pose of placing it beyond the reach of his creditors; and that the 
remaining nine tracts were purchased with money earned by him 
principally through farming the first three tracts, and additional 
tracts as successively acquired, and was placed in the name of Re- 
becca for the same fraudulent purpose of keeping them beyond the 
reach of his creditors. The prayer was that the interest of Stephen 
in the first and second tracts be determined, that a trust be declared 
in his wife for him in the remaining tracts, and that the lands be sold 
and applied to the payment of the judgment. 

In separate answers the défendants denied that Stephen Garinger 
took a life estate under his father's will in the first and second tracts, 
and alleged that whatever interest he took was terminated on Jan- 
uary 21, 1882, when, having been sold for taxes, they were con- 
veyed to Albert Garinger, as guardian of Stephen's children. As 
to the remaining tracts, it was averred they are the property of Re- 
becca — purchased with money borrowed, inherited, or earned by her. 
By amendments to the answers, a plea of estoppel in pais was set 
up; it being averred that from 1878 to 1889 Charles A. Palmer, the 
plaintiiï below, was the attorney of Stephen and Rebecca A. Garinger, 
and no business step of importance was taken, except in accord- 
ance with his advice ; that it was in accordance with Palmer's advice 
that the first and second tracts, when sold for taxes, were bought 
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in by Albert Garinger, as guardian for the defendant's chiidren, antf 
leased td Kébecca, who bas ever siïice farmed the sâme; that Palmer 
was one of the attorneys for Stephen in the Dahl case, and at that 
time advised Stephen that he ha4 no interest in the first and second 
tracts devised by his father; that Palmer was attorn,ey for Rebecca 
in the Dahl case, and it was upon , his advice that j she purchased the 
third tract, consisting of 46 acres, at sheriff's sale, and has since farm- 
ed the same, and that from that- time until 1889 Palmer was the 
attorney of Stephen and Rebecca A. Garinger in a number of suits, 
and advised them with respect' to varions matters growing ont of 
Rebecca's oivnèrship, control, and management of the first, second, 
and third tracts ; that, acting dt$ their attorney, Palmer became thor- 
oughly conversant with their aflfàirs, and, upon -the strength of this 
knowledge, purchased from the; Merchants' & Eàrmers' Bank the 
dormant judgment sued oh in this case, paying for it less than $25. 

Before thèse amendments werë filêd,' the case, despite the objections 
of the défendants, was referred to a master, who seemingly sat as a 
court, adttlitted or excluded testimony as he saw fit,*heard the argu- 
ments, and reported his findings of fact and conclusions of law upon 
ail the issues to the court Excèpt as to the first and second tracts, 
the findings were in favor of the contentions of the plaintiff below. 
Thèse findings were approved and confirmed by the court, judgment 
rendered, and the case is hère on appeal. 

The appellants, Stephen and Rebecca A. Garinger, were married 
March 23, 1865. Stephen'^ father, David, died in September, 1869, 
and from that time until about i8;^8 or 1879 Stephen, with his family, 
lived on the first and second tracts, devised to the heirs of his body, 
paying the taxes and farming the land. About 1871 he had become 
interested irt the Wellston Goal & IrOn Company. As the resuit o£ 
this side venture, he found'himselfj about the year 1878 or 1879, ab- 
solu tely insolvent, with outstknding judgments, principally security 
debts, amoûnting to about $45,000. Among thèse was the one in 
favor of the Marchants' & Farmers' Bank sued on in this case, and' 
also one in favor of George Dahl, recovered February 12, 1878, for 
$1,585. Obviously, under théSé circumstances, it became a matter 
of serious concern to Stephen Garinger and his young family what 
course he should pursue with respect to the three tracts of land then 
held and farmed by him. He had been paying taxes on this land, 
and depended upon it for the support of his growing farrtily. What 
should he do in the future? The first and second tracts contained 
223 acres; and the third, 46 acres. The first and second were an- 
cestral land; the third, obtained by purchase. Thèse three tracts 
were permitted to become delinquent for taxes for the years 1877, 
1878, and 1879, ^^^ were bought in at tax sale on January 20, 1880, 
by Albert Garinger, a brother of Stephen, to whom a certificate is- 
sued. Afterwârds, in accordance with the advice of Stephen's attor- 
neys, the tax certificate was assigned to Albert, 'who was appointed 
guardian for the minor heirs of Stephen; and on January 21, 1882, 
a tax deed for the first and second tracts was executed and delivered 
to him as guardian. In his capacity as guardian he then rented 
this land to Rebecca A. Garinger, and it has since been farmed 
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in her name. As additional children hâve been born to Stephen and 
Rebecca, Albert Garinger has been appointed guardian for them, 
and from time to time has filed his accounts' in the probate court. 
He is still guardian for those children who hâve not yet become 
of âge. 

Such is the situation with respect to the first and second tracts. 
It may be pertinent, in this connection, to say that the master finds, 
as matter of law, "that the title to the first and second tracts of land 
described in the pétition, under the will of David Garinger, deceased, 
is vested in the children of said Stephen Garinger, and not subject 
to sale in this proceeding." 

Coming to the third tract, in 1881 George Dahl filed his pétition 
against Stephen Garinger and others, setting out that on February 
12, 1878, he recovered a judgment against Stephen for $1,585; that 
Stephen was the owner in fee of what has been denominated the third 
tract, containing 46 acres, and had a Hfe estate in the first and sec- 
ond tracts, containing 223 acres; that on October 30, 1878, Stephen 
had executed a mortgage for $1,479.83 to his mother, Cyrene Gar- 
inger, upon the first and second tracts; that at the November term, 
1878, the Merchants' & Farmers' Bank had recovered a judgment 
against Stephen for $3,370.32, and at the November term, 1877, A. 
S. Ballard, Jr., had recovered judgment against Stephen and others 
for $8,014.57. The prayer was that Cyrene Garinger, tht Merchants' 
& Farmers' Bank, and Ballard be required to set up their claims 
against the land ; that the priority of liens be determined, and the 
land sold and applied to the payment of the judgment liens against it. 

The Merchants' & Farmers' Bank was made a party to this suit, 
and served with summons, but filed no demurrer or answer, and 
made no effort to assert any lien either upon the land involved or its 
proceeds. 

Cyrene Garinger filed an answer and cross-petition, signed by 
"C. A. Palmer, Her Attorney," in which she set up her mortgage 
on the first and second tracts ; and Stephen Garinger filed an answer, 
signed by "C. A. Palmer, Harrison, Olds & Marsh, Attorneys for 
Défendant," in which he denied that he owned a life estate in the 
first and second tracts, and averred that under the will he was simply 
a spécial trustée to control and manage the estate for the use and 
benefit of his children, having no individual interest in the land. A 
reply was filed, and on November 25, 1881, a decree rendered, which, 
after reciting that Ballard and the Merchants' & Farmers' Bank had 
failed to answer or demur, and that the answer of Stephen Garinger 
related only to his interest in the ancestral land, granted an order 
of sale of the third tract to pay the Dahl judgment. Accordingly 
the third tract was sold at sheriff's sale to Rebecca A. Garinger, for 
about $2,900. The order confirming the sale provided that the pro- 
ceeds should be applied, first, to the discharge of Albert Garinger's 
claim on account of taxes paid; second, in payment of the costs of 
the action; third, in satisfaction of the Dahl judgment; and, fourth, 
the balance to Stephen Garinger. Leave was given C. A. Palmer 
to withdraw the cross-petition of Cyrene Garinger. About $1,600 
was needed to pay the outstanding tax title, the costs of the action, 
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and the Dahl judgment, and this was borrowed from Kelly Dixon on 
a note executed by Rebecca and Stephen Garinger. While Stephen 
receipted for the balance, he recelvied, in point of fact, no money. 
It will be remembered that the Mercïiants' & Farmers' Bank was one 
of the judgment creditors in this case, but no judgment créditer as- 
serted any claim to share in any part of the balance of the purchase 
price. It is to be noted, also, that Rebecca A. Garinger did not, in 
this suit, set up her dbwer interest in the land. 

Such, in brief, were the transactions by which the first three tracts 
passed from the name and control of Stephen to that of his wife, 
and havé ever since been farmed by her. The initial and funda- 
mental fraud charged by the plaintifï below was in placing thèse 
three tracts beyond the reach of Stephen's creditors, and in appropri- 
ating their products and profits to the use and benefit of Rebecca in 
the pv\rchase of the: subséquent tracts. If thèse three tracts were 
rightfùlly placed and farmed in Rebecca's name, and the products 
and profits rightfùlly ; ireated as hers in the purchase of additional 
land, or, if the plaintifif below is not in a position to assert the con- 
trary, in either event his case fails. , Obviously, therefore, the first 
thing to .détermine iS; whether Charles A^ Palmer is free to assert 
in a court of equity that thèse transactions were fraudulent. Unless 
he is, it is not worth while to proçeed further, and this brings us 
to a considération of the plea of estoppel in pais. Respecting this 
plea, the master f ound as matter of fact : 

"I further flnd that the plaiutlff was employed by the défendant Stephea 
Garinger In the capacity of attomey at various times prlor and subséquent 
to the date of the sheriff's deed to Mrs. Giaringer; that such employment was 
for spécial isérvices, there being no gênerai employment by the year or for 
any given period; that he was not émpldyed by either Stephen or Rebecca 
A. Garinger as an attornBy at law in relation to any of the lands described 
in the pétition, save only as to the question of the interest which Stephen 
took in the flrst and second tracts under the will of his father, wherein his 
opinion was taken in connection with that of Richard A. Harrison as to the 
proper construotlon of that instrument; that the information he gained as 
to the title of the lands described in the pétition was not obtained through or 
by reason of the relation of client and attomey which existed between him 
and said Stephen Garinger, but that itiTifas a matter of common knowledge 
at Washington Court House, and readily obtained from the public records." 

And as matter of law; 

"That while reeognizing the rule t<y be that an attomey can in no case, 
wlthout the consent of his client, buy and hold otherwlse than in trust any 
adverse title or interest toueblng the thing to which his employment relates, 
1 flnd the acts of sàid plaintiff do not bring him -within the opération of thia- 
doctrine, and that he l8 nbt esïopped, by ahy act done by him in the capacity 
of attomey at làw for said Stephen ôr Rebecca A. Garinger, from subjecting 
thèse lands to the paym'ent d£ his claim." 

Under the order made in this case, over the objection of the de- 
fendants, the master T)vas àppointed and "directed to take the tes- 
timony and réport the findings of facts and conclusions of law to 
the court with ail conveniènt speéd, on the issues, and also upon the 
questions of costs and damages." By this order the entire case was 
referred to a master for a décision upon ail the issues. This was 
done, not by consent of parties, but in the face of the protest of the 
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défendants. We think the défendants were entitled to the judgment 
of the court below upon the issues, and especially those of law raised 
in the controversy. As Mr. Justice Field, speaking for the Suprême 
Court, said in Kimberly v. Arms, 129 U. S. 512, 530, 9 Sup. Ct. 355, 
359, 32 L. Ed. 764: 

"It is not within the gênerai province of a master to pass upon ail the Is- 
sues in an equity case, nor is it compétent for the court to refer the entire 
décision of a case to him without the consent of the parties. It cannot, of 
Its own motion, or upon the request of one party, abdlcate its duty to déter- 
mine by its own judgment the controyersy presented, and devolve that duty 
upon any of its offiCers." 

The findings of fact and conclusions of law reported by the master 
are not, therefore, entitled to the weight which would be accorded 
them if the référence had been one by consent of parties. The case 
is before us upon appeal, and we feel free to examine the record 
with a view of ascertaining how the issues raised in the case ought 
to be determined. 

Stephen Garinger testified that after becoming insolvent, about 
1878, he consulted Palmer as to the nature of the interest he took 
in the ancestral land under the will of his father, and was later ad- 
vised by Mr. Harrison, of Columbus, and Palmèr, that he did not take 
a life estate. He testified that it was in accordance with Palmer's 
advice that the first and second tracts, having become delinquent 
for taxes, were bought in by his brother, who was appointed guard- 
ian for the children, and rented to his wife, Rebecca, to be farmed 
by her thereafter. He testified that in the suit on the Dahl judg- 
ment, to which the Merchants' & Farmers' Bank was a party, Palmer, 
along with Mr. Harrison's firm, acted as his attorney, as well as 
the attorney of his mother, Cyrene. He produced the receipt of 
Palmer for fées he paid him in the case. He testified that Palmer 
was the adviser of his wife and himself when she purchased the third 
tract at sheriff's sale. He further testified that from that time on 
to 1889 Palmer was the attorney of his wife and himself, consulted 
in ail important business matters, and intrusted with the handling of 
litigation in which they became involved. 

The record shows that in August, 1882, shortly after the first 
three tracts had been placed in Rebecca's name, a levy was made by 
the sheriff on the personal property, including farm implements, 
stock, and growing crops, on the first, second, and third tracts, then 
being farmed by Rebecca. Palmer was employed to replevy this 
property for Rebecca, and signed and verified the pétition alleging 
the property was hers. The property was worth about $2,500. The 
jury awarded it to Rebecca, except three horses and certain imple- 
ments, the value of which was placed at $790. Rebecca borrowed 
this money, paid it to the sheriff, and retained possession of ail the 
property, which she thereafter used as her own. It is to be observed 
that the question whether_ she or Stephen was entitled to the pos- 
session of thèse three tracts was necessarily involved in this case. 
If the right was in Stephen, the crops were his; if in Rebecca, the 
crops were hers. Palmer represented her in defending her possession, 
and presumably was advised of ail the facts bearing upon the ques- 
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tipn. It furtiier appears in the record that from 1883 to 1888 Stephen 
Garinger;was engaged in the grain and implement business as a 
member of the firm of Garinger & Baird. Baird put no capital into 
the business. The $1,200 which Stephen put in was borrowed from 
his wife. No money was made in this venture. The business was 
ultimately sold out to Baird's father-in-law, Lanum, and the notes 
received were transferred to Mrs. Garinger, who employed Palmer 
to bring suit and collect judgment. This he did. While the firm 
was in existence, Stephen Garihger deposited its money in the bank 
in his wife's name. He said he did this on Palmer's advice. Palmer 
dénies this. It is certain, however, that Palmer acted as the attor- 
ney of Garinger & Baird, doubtless employed by Stephen, in three 
suits which were in the local courts in 1887 and 1888. 

After the testimony was ail in, and the arguments of counsel con- 
cluded, Palmer was permitted by the master to take the stand and 
testify in Jiis own behalf. He stated that he was first consulted in 
the fall of 1879 by Stephen, who asked him at what time R. A. Har- 
rison would be in town. The lands were delinquent for taxes, and 
Mr. Harrison and himself were to be consulted as to the interest 
Stephen took under the will itl them. The employment flowing from 
this consultation lasted until January, 1880. He did not advise that 
the lands be permitted to become delinquent, because they were de- 
linquent then. He says he did not advise the appointment of a guard- 
ian for the children, but admits that Mr. Harrison and himself dis- 
cussed the question whether, in case the creditors filed a bill to sell 
the land, a forfaiture of the interest of Stephen might not be worked 
out by the appointment of a guardian. He says that, when Albert 
Garinger paid the taxes, he said he wanted to be appointed guard- 
ian, and he (Palmer) accompanied him to the probate judge and ex- 
plained the purpose of the guardianship— -to interplead for the chil- 
dren in the cases brought by the creditors tô sell the land. Albert 
was accordingly appointed. The next day Palmer says Albert came 
back to him and told him he had spent the night before at Stephen's 
home, and that they had agreèd that he (Albert) shbuld rent the 
land to Mrs. Garinger. Accordingly Palmer drew the contract be- 
tween Albert, as guardian, and Rebecca A. Garinger. On his direct 
examination he statesthat the rental was $i20ô a year — ^merely nom- 
inal — ^but, on his cross, admits that the care of the children was a part 
ôf the considération. It may be remarked that, notwithstanding the 
guarded character of the admissions, it is évident that Palmer was the 
attomey of Stephen thrbughoùt the transactions that resulted in the 
ancestral lands being^placed in control of the guardian for the chil- 
dren, and rented to Mrs. Garinger, tô be farmed by her. The advice 
as to the nature ôf Stephètfs interest, and what should be done with 
respect to thé payment of taxes and the control and management 
of the land, was given in view of the fact that Stephen was insolvent, 
and that a suit in the nature of a creditorsî bill on the Dahl judgment 
was filed or in contemplation. Palmer says he was not the attorney 
for Stephen in the Dahl case. He explains that he was the attorney 
for Stephen's mother, having drawn the mortgage Stephen gave her 
to secure two notes for the money loaned him, and that he filed a 
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cross-petîtion for her in the Dahl case, not seeking to sell the land, 
but simply to assert her lien in case others should sell. In other 
words, the mortgage was to cover up Stephen's interest, whatever that 
might be. But the answer filed by Stephen in the Dahl case simply 
sets out the nature of his interest in the ancestral lands, embodying 
in this form the advice given him by Mr. Harrison and Palmer upon 
this point. The answer was drawn by Mr. Harrison, and Palmer's 
name is signed by Mr. Harrison. The record contains a receipt by 
Palmer of money paid him by Stephen for fées in the Dahl case. 
We believe Mr. Harrison would not hâve signed Palmer's name 
without authority. We are satisiied that Palmer was acting in the 
Dahl case not only as the attorney for Stephen's mother, but as 
Stephen's attorney, and as the attorney for his wife. He represented 
ail the Garingers interested in this land at that time, and his was the 
controlling mind which shaped their actions. Palmer admits that, 
after securing Albert Garinger's appointment as guardian, he pre- 
pared his accounts for years thereafter, and there are receipts show- 
ing this. He admits that he was employed in 1883 by Mrs. Garinger 
in the replevin suit, and says that Stephen came to him and had him 
file it, stating that his wife owned "the stuff on the farm." He ad- 
mits that he acted as attorney for the firm of Garinger & Baird in 
three différent suits, but dénies that he advised Stephen to deposit 
the money of the firm in Mrs. Garinger's name. He states, how- 
ever, that he did hâve a conversation with Stephen, in which Stephen 
told him that he (Stephen) had found out that he had a scamp for a 
partner, but that they were keeping the accounts in the name of 
Mrs. Garinger, and he did not think his partner could do much 
harm. He admits that in 1888 he brought suit on the Lanum note. 
He says Stephen brought it to him. He admits receiving, among 
others, three checks in 1889 — one for $35, one for $15, and one 
for $10 — ail signed "R. A. Garinger per S.," given "on account of 
attorney fées." On cross-examination, Palmer admitted he was dis- 
barred from the practice of law in Ohio, May 26, 1892; but the 
master refused to permit the question to be put to him, whether he 
was not disbarred upon spécifications charging him with criminal 
conduct — conduct involving moral turpitude — one being that he had 
in a certain transaction taken fées from both sides, and raised a re- 
ceipt from $3,000 to $5,000. 

We hâve carefully examined ail the testimony in the record bear- 
ing upon the relations which existed between Palmer, as an attorney, 
and Stephen and Rebecca A. Garinger. In the view we take of this 
case, it is of no conséquence whether Palmer's employment was spé- 
cial or gênerai. An estoppel may grow out of one as well as the 
other. It ail dépends upon the nature of the information acquired 
or the advice given by the attorney during the employment — whether 
spécial or gênerai. 

Neither is it material whether Palmer did or did not take the 

initiative in the scheme (if there was one) of placing the first three tracts 

in possession of Rebecca, to be farmed by her. It may be that the 

ancestral land was delinquent before he was consulted. It may be that 

126 F.— 68 



91é 126 FEDEikAi EEPOETEB. 

the lease 01 the land by the guardîàn to Rebecca was détermiried lipon 
by the Garingérs themselves. Btit if he àided as attorjiey in carrying 
out the scheme, it îs precisely thg; sàme as if he had originated it. 

The same thihg is truë with respect to the purchase of the third 
tract sold utider the Dàhl judgroènt. Whether hè originated the 
plan of placing ïhat tract in RebèCcâ's name, or merely helped carry 
it out, the resuit is the same. Jîe'cannot question its Validity for his 
own benefît. We are satisfied tliat, as attorney, Palmer was a party 
to the placing of the first three traëts in Rebecca's name, to be 
farmed by her. In advising or helping this along, he assisted the 
Garingérs in a course of conduct which was either propef Or im- 
propèn If proper and validi.there is an end of this case; but, if im- 
proper and fraudulent, Palmer, is in nb position now td say so. He 
cannot now lay hands upon tnè land which, if his cjaim be true, he 
helped Stephen Garinger place beyond the reach of his çreditors, to 
satisfy a judgment which was outstandingf when the trahsfers were 
made, and which, since his employment as attorney ended, he has 
himself purchased. * 

The rriaster finds the information Palmer acquired as attoi^ney was 
matter bf common knowledge at Washingfton Court lïousë, and could 
be reàdily obtained from the public records. If so, why didn't the 
bank en force its judgment? Why allow it to become .dôfmant and 
sell it to Palmer af ter so riiany years ? To be sure, the fàct'that the first 
and second traCts wefë being fàrméd by Rebecca, and were leased from 
the children's ' guardian, and thàt the third tract had been bought 
by her at shérifï's sale, and thaithe othçr. , tracts ha(l been convèyed 
to her, rtlight hâve been ascerïàined from the public records. But 
there wâs nothing in this to sùggest fraud. To' charge' and prove 
fraud, the. iilside facts resfjecting the triansfer of, thèse tracts must 
hâve been . known—such facts' as wete alone within the knowledge 
of the Garingérs and their attôrnëy. 

It is now côneeded there was Wo fraud in the reritirig,by the guard- 
ian of the first and second tracts -to Rebdéca. . Thé master finds thaf 
thé titlé to this land is vested 'in 'the children of Stephen, and not 
subjêct to sale in this proceeding; The éharge' of fraudulent con- 
duct is therefore directed agkirist' the third tract, bought at sheriff's 
sale under the Dahl judgmerit. - The public could oniy know from 
an examination of the record that Rebecca had , bought this land 
and paîd for it \<'ith her ownimohey, and that the procé'éds were dis- 
tributed as provided in the deCree. It could not know' that she bor- 
rowed the money to do this, and tô pay. the costs and taxes, from Kelly 
Dixon on a note signed by Stephen and herselfj arid that, in point 
of fact,' Stephen did not receive the balance of the prdceecjls^^ for which he 
recéiptedi -But Palmer Undoubtè'dly kriew ail this. ' Hè àcqùired the in- 
formation as attorney for the Garingérs, employëd to défend their in- 
terest against certain outstanding jt^dgments, among wfiich was includ- 
ed the very judgtiïent nbw sued oiî. Wheii this tract Was thus trans- 
ferred to^Mst-s. Garinger, the judgnierit now owned by Palmer was 
outstanding, à lien upon the land, not dormant, but capable of im- 
médiate enforcement. Consider Palmer's position, ahd "the restric- 
tions and obligations flowing from it. Was he free thèii, whiie rep- 
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resenting the Garingers, to go to the bank and sell them out for a 
fatter fee? Certainly not. Was he free later, after coUecting his 
fee in the Dahl case, to go to the bank and say : "I was not free 
awhile back to represent you, because I was then specially employed 
by the Garingers, but my spécial employment has ceased, and I am 
no longer their attorney. If, therefore, you choose to place your 
judgment in my hands, I will collect it for you on condition I reçoive 
one-half." Obviously, not. The obligation of an attorney is not so 
ephemeral. Lapse of time makes no différence. Information privi- 
leged when acquired tnust always be held sacred. It cannot be sold 
to an adverse interest, either while the employment lasts or after it 
ends. Nor can it be used by the attorney against his former client 
through a purchase of the adverse interest. 

So much for the character of the information acquired by Palmer 
while acting as attorney for the Garingers, which he now seeks 
to use in the enforcement of a judgment outstanding and adverse 
at the time he was employed to protect their interest. He cannot 
now use this against them. Nor can he be permitted to charge them 
with defrauding creditors in having pursued a course of conduct 
advised by himself as their attorney. By his présent suit he proposes 
to reap the fruits of his own misconduct. A court of equity will 
not entertain the complaint of one who founds his claim for relief 
against fraud upon transactions in which he was the moving factor. 

After a considération of ail the évidence, we bave not the slightest 
doubt but that, as Stephen Garinger claims, Palmer was the attorney 
of himself and his wife throughout a séries of years, from the time 
Stephen became insolvent until about the time when Palmer was dis- 
barred; that, while not employed by the year, he was regarded by 
the Garingers as their regular attorney, who had advised and as- 
sisted them in putting the first three tracts in the wife's name, and 
who was consulted and employed whenever the services of a lawyer 
were needed, either by way of advice, or in attending to litigation 
growing out of their property or business transactions. He was em- 
ployed to protect the Garingers in the use of the first three tracts, 
and in the enjoyment of their products and profits. He cannot now 
enforce against thèse lands, and the fruits of their cultivation, a 
judgment outstanding and adverse at the time he was thus employed. 
Nor can he now be heard in a court of equity to assert that the course 
of conduct pursued by his advice and with his assistance was in fact 
invalid and fraudulent. It is unnecessary to refer in détail to the 
many cases in which the courts bave recognized and enforced duties 
and obligations growing out of the relation of attorney and client 
which are grossly violated by the plaintifï below. We content our- 
selves with citing some of the authorities : Ringo v. Binns, lo Pet. 
269, 280, 9 L. Ed. 420; Baker v. Humphrey, ici U. S. 494, 502; 
U. S. v. Costen (C. G.) 38 Fed. 24; In re Boone (C. C.) 83 Fed. 
954 ; Phillips V. Blair, 38 lowa, 649, 653 ; Larey v. Baker, 86 Ga. 
468, 12 S. E. 684; Carter v. Palmer, 8 Clark & Finnelly's, 657; Hob- 
day V. Peters, 28 Beav. 349; Davis v. Kline, 76 Mo. 310, 314; Smith 
v. Brotherline, 62 Pa. 461 ; Kennedy v. Redwine, 59 Ga. 327 ; Hat- 
ton V. Robinson, 14 Fick. (Ma^s.) 416, 25 Am. Dec. 415; Wade v. 
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Pettibone, ir Ohio, 57, 37 Am. Dec; 408; Downard v. Hadley, 116 
Tnd. 13, 18 N. E. 457; Brothersôn V. Consalus, 26 Hbw. Prac. 213; 
Briggs V. Hodgdon, 78 Me. 514, 7 Atl. 387; Turley v. Turley, 85 
Tenn. 251, t 'S. W. 891; Belknap v. Cent. Trust C6., 80 Fed. 624, 
26 C. G. A. 30, 47 U. S. App. 668; Emil Kiewart Co. v. Juneau, 
78 Fed. 708, 24 C. C. A. 294, 47 U. S. App. 394. 

Having reached the conclusion that the plaintiff below îs estopped 
from enforcing the judgment sued on against the lands described in 
the pétition, the judgment of the Circuit Court is reversed, with çosts, 
and the case remanded, with directions to dismiss the bill. 



WILSON V. SMITH. 
(Circuit Court of Appeals, Third Circuit January 14, 1904) 

No. 12. 

1. BXECUTORS — LeGACIBS — ACTIpNB — StATDTBS — COIÎ8THCOTION — PORBION 

4 gnw'Tp 

Act Pa, Feb. 24, 1834, § 50 (P. L. 83), provides that a legatee may 
brlng an action at law against executors haying in thelr hands sufflcient 
assets to pay the debts of the testator, and the legacles by him be- 
queathfed, , tp ' recover the legacy; section, 53 déclares that In such ac- 
tion, upon a pjea of want of sufflcient : assets, the actloni must be sus- 
penaed untll an accoùnt càn ,be tafcen in the orphaps' court; and sec- 
tion 55 prévides that, if It shah appear from the account that no assets 
are in the hands of the executOr which oUght to be applied to the pay- 
ment of the legaCy denianded, judgment of nonsult shall be entered. 
Eeld, that such statute dld not extend to forelgn assets dlstrlbutable un- 
der the Ia*s 6f ànother state, and by the courts of tliat state. 

2. SAME— JUDOMBNTS— ReS JUDIOATA. 

Under Act Pâ. Feto. 24, 1834, 'conferrlng on the orphàns' court Jurls- 
diction In ail' cases for the recovery ot legacles, and givlng the court 
of common pleas concurrent Jurlsdletlon, a judgment on the merits 
in a proce'édlng in the orphans' court by a legatee to compel a forelgn 
executor, to whom ancillary letters had been Issued, to collect assets 
In PennsylVania, to âccount therefor for the purpose of cbnipelling pay- 
ment of thé legacy, dlsmlsslng the legatee's application, was res judlcata 
of hls claim, and precluded the maintenance of a subséquent action 
In the Pepnsylvanla court of common pleas against the executor to re- 
cover th© legacy. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania* 
For opinion below, see 117 Fed. 707. 

Thomas Cahall, for appellant. 

Richard L, Ashhurst and Benj. Nields, for appellee. 

Before ACHESON, DALLAS, and GRA Y, Circuit Judges. 

ACHESON, Circuit Judge. Under the statutes of Pennsylvania, 
and the décisions of the Suprême Court of the state, it is very clear 
that the orphans' court bas jurisdiction in ail cases for the recovery 
of legacies. Brightly's Purd. Dig. p. 618, pi. 250, Act Feb. 24, 1834, 
§ 47 (P. L. 82) ; Dundas' Appeal, 73 Pa. 474, and cases and acts of 
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Assembly there cited in the opinion delivered by the court. The 
orphans' court is invested witii authority to make distribution of the 
estate in the hands of executors or administrators to and among the 
persons entitled thereto, as well upon the appHcation of a legatee as 
upon the application of any person interested, and that court is clothed 
with power to détermine ail questions standing directly in the way 
of distribution to legatees and other claimants. Dundas' Appeal, 
supra. The jurisdiction of the court of common pleas for the re- 
covery of legacies, in so far as it exists, is only concurrent with that 
of the orphans' court. In respect to the settlement of the accounts 
of executors or administrators the jurisdiction of the orphans' court 
is exclusive, as will be seen upon référence to sections 50, 53, 54, and 
55 of the act of February 24, 1834 (P. L. 83) ; Brightly's Purd. Dig. 
p. 619, pi. 259 ; Id. p. 620, pi. 262 et seq. Section 50 gives to a legatee 
an action at law against executors "having in their hands sufficient as- 
sets to pay ail the just debts of the testator and the legacies by him be- 
queathed"; section 53 provides that in such action, upon a plea of 
want of sufficient assets, the action must be suspended until an ac- 
count is taken in the orphans' court, and the amount, if any, payable 
on such legacy is ascertained ; section 54 provides that if any other 
plea be pleaded in such action, and the issue thereon be decided 
against the executor, and judgment entered against him, the executor 
nevertheless may aver want of sufficient assets, and thereupon exé- 
cution shall be stayed until an account shall be taken in the orphans' 
court as provided in section 53 ; and section 55 provides that : 

"If It shall appear, by the account taken In the orphans' court, that there 
are no assets in the hands of such executor which ought to be applied to the 
payment of the legacy demanded » • • judgment of nonsuit shall there- 
upon be entered." 

Having thus stated the law of Pennsylvania in respect to proceed- 
ings for the recovery of legacies, we are prepared to consider the 
case presented by this record. The facts material hère are as f ollows ; 
Samuel Harlan, Jr., a citizen of the state of Delaware, and having 
his domicile there, died on February 6, 1883, having first made his 
last will and testament, appointing executor thereof Thomas B. Smith, 
to whom letters testamentary were issued by the register of wills of 
New Castle county, in the state of Delaware. The principal assets 
of the decedent's estate were in Delaware, of which state the executor 
was a citizen and résident. There were, however, some assets in the 
state of Pennsylvania; and on the 28th of May, 1883, ancillary let- 
ters were granted by the register of wills of the county of Philadel- 
phia to the executor, Thomas B. Smith. In and by said will a legacy 
of $4,000 was bequeathed to James H. Wilson. On the 2d of June, 
1894, James H. Wilson presented to the orphans' court in and for 
the county of Philadelphia, in the state of Pennsylvania, his pétition 
setting forth the death of Samuel Harlan, Jr., his will, the î>equest 
of $4,000 thereby made to the petitioner, the grant in the state of 
Delaware of letters testamentary to Thomas B. Smith, and the sub- 
séquent grant to him of ancillary letters in the state of Pennsylvania ; 
that assets in the state of Pennsylvania came into the hands of the 
executor, Thomas B. Smith; that the executor had filed no account 
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of the,a4mmistrati(>p pf the estate iiiJthe state of Pennsylvania ; that 
the petitioner was, a resideçit of Pennsylvania; that he had made de- 
mand upon the executor foir the:payment of his legacy, arld that the 
same had lîOjt been psid; and the piétitioner prayed that a citation 
be awardedby the orphîins' court to thç said Thomas B. Smith to 
show ç^usô why he should not file an account of his administration 
of the decçdent's estate in the state of Pennsylvania. The court 
issued sueh citation. The executor appeared and answered the péti- 
tion. After a hearing upon the merits the orphaus' court made a 
decree dismissing the pétition. The grounds for this decree are set 
forth by the court in its opinion : filed. The court states that it was 
shown that when the petitioner, in the year 1884, demanded payment 
of his legacy, he was confronted with a note for $5^00 which he 
had given to Samuel Harlan, Jr., for money loanéd: by the latter 
after the date pf the will, ;and was infoijmed by the executor that the 
loan was jntended to cover the legacy, pr at least the note was a set- 
off agaip^t the legacy; that the petitioner took no steps in assertion 
of his claim until July I3, 1893, when he brought suit in Delaware 
for the recpvery of his . legacy, which suit he subsequently discon- 
tinued; that there was in Pennsylvania no other person having any 
right to an account of the ancillary administration; and that the ex- 
ecutor "was justified in supposing that there _ was np occasion for an 
account in Pennsylvania, and that he might, as he did, bring the 
assets coming, into his hands in that jurisdiction directly into his ac- 
count as executor of the domicile, without waiting for a formai decree 
so remitting them." The court declared that, under the circumstan- 
ces, it would be grossly inéquitable to çompel a second accounting in 
Pennsylvania, and the court stated that : 

"Whlle the court of the ancillary jurisdiction may, in the exercise of a 
Sound discrétion, award payment to a résident legatee or dlstributee before 
orderlng remission of the balance, it is net bound, nor will it do so, where 
questions exlst whlch can only be properly deterinined under the law of the 
testator'a domicile." 

On November 24, 1894, James H. Wilson brought an action of as- 
sumpsit in a court of comnion pleas pf the county of Philadelphia 
against Thomas B. Smith, executor of the last will and testament of 
Samuel Harlan, Jr., deceased, for the recovery of said legacy. In 
his statement of claim the plaintiff averred as the ground of his action 
the grant in Pennsylvania of ancillary letters to the défendant; his 
receipt, as ancillary executor, of assets in this jurisdiction sufficient 
to pay the ïegacy; demand of payment and refusai; and that the 
défendant had failed to file any inventory and appraisement or ac- 
count in this jurisdiction pf the estate which hère came into his 
hands. Upon the defendant's pétition the cause was removed into 
the Circuit Court of the United States ; for the Eastern District of 
Pennsylvania. Afterwards, upon the defendant's motion (acquiesced 
in by the plaintiff, it would seem), the case was transferred to the 
equity side pf the Circuit Court on the ground that it involved a mat- 
ter of équitable cognizance. During the progress of the case the 
défendant died, and Samuel K. Smith, who became administrator de 
bonis non cum testamento annexo of Samuel Harlan, Jr., deceased. 
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was substituted as défendant. The case was heard in the Circuit 
Court upon the pleadings and proofs, and a decree was rendered 
against the plaintiff, who has appealed therefrom to this court. 

The grounds upon which the court below rested its décision, as 
stated in its opinion, were, first, that the plaintiff was concluded as 
to the matter involved in this action by the former adjudication of 
the orphans' court; and, second, that, aside from that adjudication, 
upon an independent considération of the case the plaintiff's lâches 
was a bar to his présent action. The assignments of error contest 
the correctness of each of thèse grounds of décision. 

A decree dismissing a bill in equity which is absolute in its terms, 
unless made upon some ground which does not go to the merits, is a 
final détermination of the controversy, and constitutes a bar to any 
further litigation of the same subject betwecn the same parties. Du- 
rant V. Essex Company, 7 Wall. 107, 19 L. Ed. 154; Case v. Beau- 
regard, loi U. S. 688, 25 L. Ed. 1004. And in the absence of words 
of qualification accompanying the decree, such as "without préjudice," 
or other terms indicating a right or privilège to take further pro- 
ceedings on the subject, the decree of dismissal is presumed to be 
rendered on the merits. Id. Thèse principles, we think, are appli- 
cable to a decree of the orphans' court dismissing a pétition relating 
to a subject-matter within the jurisdiction of the court. In the prés- 
ent instance we need not resort to any presumption that the decree 
of dismissal by the orphans' court was on the merits, for this affirma- 
tiveiy appears by the record. 

What was the subject-matter of the proceeding in the orphans' 
court? Clearly it was the pétition er's daim to payment of his legacy 
out of the assets of the decedent's estate which had come into the 
hands of the executor under and by virtue of the ancillary letters 
granted in this jurisdiction. Over those assets the orphans' court 
had plenary jurisdiction. The controversy in the orphans' court con- 
cerned the appropriation of those assets to the petitioner's legacy. 
The immédiate purpose of the pétition, it is true, was to compel the 
settlement by the executor of an account of the ancillary adminis- 
tration. But such accounting was the preliminary and appropriate 
step to reach those assets. The application thereof to the payment 
of his legacy was the real object which the petitioner sought. In a 
word, the proceeding in the orphans' court was for the recovery by 
the petitioner of his legacy from the ancillary executor. Now, what 
was the subject-matter of the subséquent action brought in the court 
of common pleas? Can it be said to hâve been any other than that 
which was involved in the prior proceeding? We think not. There 
was a change of forum, but the subject-matter of controversy and 
the parties were the same. The action, as we hâve seen from the 
récitals of the plaintiff's statement of claim, was based altogether on 
the ancillary assets in Pennsylvania. ■ This was necessarily so. The 
act of 1834 cannot be construed to extend to foreign assets distribu- 
table under the laws of another state, and by the courts ôf that state. 

The action in the court of common pleas for the recovery of a 
legacy is a spécial statutory remedy to enforce payment out of assets 
in the hands of the executor applicable to such legacy. The pro- 
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visions of theact of 1834 make this vçry plain. The action thereby 
given is against exçcutors "havingin their hands sufficient assets to- 
pay ail the just debts of the testator and the legacies by him be- 
queathed." If an insufficiency pf assets is pleaded, the action is to 
be stayed until an account shall be taken in the orphans' court, and 
the amount, if any, payable on the legacy sued for, is ascertained; 
and, if it appear upon such account taken that there are no assets in 
the hands of the executor properly applicable to the payment of the 
legacy demanded, judgment of nonsuit shall be entered. A recovery 
of a legacy in an action at law, then, ultimately dépends upon the 
adjudication of the orphans' court. 

The Circuit Court, we think, was right in holding that the plaintiff 
was concluded by the decree of the orphans' court upon his pétition. 
By that decree it was settled finally that there were no assets in the 
hands of the ancijlary executor applicable to the payment of the 
plaintifiE's legacy. The decree dismissing the pétition was an end of 
controversy on that subject. Under the act of 1834 a finding by the 
orphans' court, upon an account taken pending an action at law, that 
there are no assets which ought to be appUed to the payment of the 
legacy demanded, is décisive against the plaintiff in the action. We 
see no reason why the like adjudication of the orphans' court made 
before the bringing of suit should not be equally conclusive against 
the plaintiff. Having reached this conclusion upon the question of 
res adjudicata, we think that it is not necessary for us to express any 
opinion upon the question whether, independently of the decree of 
the orphans' court, the plaintiff's alleged lâches was a bar to his action^ 

The decree of tiie Circuit Court is afïirmed. 



KERR et al. V. CITT OF NEW ORLEANS.» 
(Orcult Court of Appeals, FIfth Circuit. December 30, 1903.) 

No. 1,234. 

1. KxBcnTioN — Property of Municipal Cohporation 

Though property owned by a municipal corporation used for publle- 
purposes or cliarged witli a public use cunuot be sold on exécution against 
the corporation, the private property of the corporation, owned by it for 
profit, commerce, or Investment, may be so sold. 

2. Samb— Preliminahy Injunction— REvibw 

Under Act Gong. March 3,- 1891, c. 517, S 7, 26 Stat. 826 [U. S. Conip. 
St. 1901, p. 547], anthorizing an appeai from a decree granting an in- 
junctlon pendente llte, an order granting such Injunctlon will not be 
disturbed on appeai uniess theré bas been au abuse of the trial court's 
discrétion In granting the same. 
8. Samb— Détermination op Merjts. \ 

Where an injunctlon pendente lite 'was granted before issue joined, 
and It appeared that the case was one Involving controverted questions 
of fact, tiie appellate court, on appeai from the order granting such 

♦ Rehearing denied February 2, 1904. 

1 1. See Execution, vol. 21, Cent Dig. S 13a 
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Injunctîon, would not examine the merits of the case to détermine 
whether the injunctîon was Improvldently granted. 

-4. SA»fE. 

Wliere a sworn bill to restrain the levy o£ an exécution against a 
municipality on certain property alleged that the property had been 
dedicated to public use, and that its public character had never been 
changed, and the return to a rule to show cause why the injunctîon 
should not Issue before answer merely alleged that the property was 
held under a lease from which the city derived revenue, and that on 
two occasions it had adyertised the property for sale, but othe; affi- 
davits on behalf of the city averred that such advertisements were 
merely for the purpose of fixing the value of the property, and that 
the city had rejected ail bids for the sale of the property, the granting 
of a preliininary injunction was not improvident. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

George P. Kerr recovered a judgment against the city of New Orléans in 
the Circuit Court for $2,503. An exécution issued thereon by authority ot 
which the marshal seized a certain square of ground situated in the city of 
New Orléans, with ail the buildings and improvements thereon, and ail rights, 
ways. privilèges, and servitudes thereunto belonging. The city by supple- 
mental bill applied for a restralning order and injunction against the seizure 
and sale of the property. The fourth paragraph of the bill is as foUows: 
"And your orator further complains and says that the said Kerr, for the use 
and benefit of Bernard Berkson, is without right or power to seize and seil the 
aforedescribed real estate under the writ of pluries fleri facias obtained by 
bim, for the reason that said property was and is dedicated to public use and 
held by your orator in trust for the use and benefit of ail the Inhabitants of 
the city of New Orléans, as part of the public quay in use as a sugar shed. 
That, as declared by the Suprême Court of the United States as to this prop- 
erty in the case of New Orléans v. Louisiana Construction Company, 140 U. 
S. 661 [11 Sup. et. 971, 35 L. Ed. 556]: 'It is undispûted and indisputable 
that the spaces of land in question were originally part of the public quay 
or levée in New Orléans dedicated to publie use, and in the phrase of the 
law of Louisiana locus publicus, and that they never ceased to be such.' That 
as aforesaid the property seized was set apart by the city of New Orléans 
to provide for the shelter and protection of sugrar and molasses received at 
the port of New Orléans. That the said property seized is a portion of the 
public quay or levée, and that part on which the said sugar shed stands is 
hetween the front row of houses and the Mississippi river, and is part of the 
ground dedicated as locus publicus in the plans of the city made before the 
session of Louisiana to the United States. That for many générations it bas 
been in actual and exclusive public use as a levée or landing place for the 
sugar and molasses brought to the city in steamboats and other vessels, and 
bas been covered to afford protection for the said sugar and molasses when 
landed in the regular course of commerce and navigation. That, as found 
by the honorable Suprême Court of the United States in the case referred 
to, the sheltering of the sugar and molasses from the weather by the city 
of New Orléans, either directly or through the Instrumentality of an agent 
appointed for that purpose, was not a new and distinct use, nor in any sensé 
a private one, but was incidental to the principal public use of landing tlie 
aforesaid articles of commerce, and that the sheds for sheltering the goods 
were as subservient to the publie use of the quay as the wharves for landing 
them. That the title to the said property always bas been and still remains 
in the public. That the public never has been divested thereof. That the use 
of the levée for the equally important use of a highway has always been 
carefuUy guarded, and its destination or character as locus publicus has 
never been changed." Upon the application of the city a restraining order 
was granted by Pardee, Circuit Judge, to remain in force untll thè décision 
upon the motion for an injunction. Rev. St. U. S. 718 [U. S. Comp. St. 1901, 
p. 580]. 
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To "the^ruîe to. sbow eause wliy the Injunctlon- prayed for should i^at issue" 
deffendants flled a "return," wlth accorapanying éxUlblts. The '<return," omit- 
tlng référence to the exhibits, "was as follows: 

"That the prqperty so seized is the property of the elty o£ New Orléans, in 
commerce, and subject to selzure for the payment of the judgment rendered 
in favor of i;espoadents. That heretofore the said property so seized was 
held under lease by the New Orléans Sugar Sheds Company, from wliich the 
City of New Orléans derlved a revenue for the use and occupancy of same. 
That on May 19!, 1902, by ordinance No. 1,243, New Council Séries (Calendar 
No. 1,680), titje City of New Orieans, acting through its'proper authorlties, 
dlrected thé comptroller to advertise for sale the property seized herein, the 
sale of the, property so advertlsed to be on terms of one-tliird or more cash, 
and the balance) In the notes of the purchasers, bearing interest at the rate 
of 6 per cent, per annum from date until paid, with the usual clauses for the 
protection of the city for the unpaid part of the purchase price. That, in 
accordance With the directions of the clty council of the city of New Orléans, 
the comptroller dld on June 6, 1902, and on subséquent dates, cause to be 
advertised in the officiai journal of tlie city of New Orléans, towit, the Daily 
States, the property seized in thls case, invlting blds for the purchase of sald 
property upon the terms proTided in said ordinance. That on July 7, 1902, 
the comptroller of the clty of New Orléans, acting under the directions of the 
ordinance aforesaid, submltted Ms report to the président and memlwrs of 
the city council^ In which it was recited that the property herein seized had 
been advertised for sale and had been ofCered for sale in the council chamber 
of the clty of New Orléans, that the bids for said property aggregated the 
sum of $149,000, and submitting the bids so oflfered for the action of said city 
council, the ordinance under which said sale was directed reserving to the 
city to reserve the rlght to reject any and ail bids for said property. Re- 
spoudents further show that upon the receipt by the city council of the re- 
port of the comptroller as aforesaid the same was referred by the council to 
committee No. 2, known as the 'Finance Committee' of the city council of 
New Orléans. That the said committee on finance, having considered, as 
shown by their report to the council, thé communication of the comptroller 
as aforesaid, submitting bids for the property seized herein, reported and 
recommended that the bids for the said propterty be rejected, and the sum 
deposlted with the comptroller refunded to George W. Nott, who was the 
highest bidder for said property, and that the action of said finance committee 
was approved and adopted by the council. Eespondents further show that 
sincé the action of the council in rejecting the bids for the property seized 
herein subséquent efforts were made to sell the same; that sald property is 
in commerce, and held by the clty of New Orléans at such priées and on such 
terms as the city council may see fit and proper; and that the city council 
hâve, withln the last ten days, made renewed efforts to sell said property; 
and that, said property being iti commerce, it is subject to the payment of the 
debts of the city of New Orléans, and partlcularly to the judgment of your 
respondents, under which judgment exécution issued, and which property is 
now in the custody of the marshal of this court, for sale under the court's 
directions and under the law. i Wherefore thèse respondents pray that the 
restraining order issued herein be vacated and set aside; that the application 
for an Injunction upon the part of the city of New Orléans, so far as it af- 
fects the property the subject of thls controversy, be denied; that the re- 
spondents and plaintiffs In exécution be allowed to proceed with their exécu- 
tion in accordance with law, and to satisfy the same by the sale of the prop- 
erty herein sought to be relieved from the opération of the writ of selzure 
herein; and respondents pray for ail further orders and gênerai relief. 

"Henry L. Lazarus, for Kerr and Berkson, Respondents." 

The complainants offered In évidence two affldavits, as follows: 

"State of Loulslana, Parish of Orléans. : Bef ore me, the underslgned au- 
thority, personally came and appeared William Mehle, who, being duly sworn, 
déposes and says that he Is président of the cotomon council of the city of 
New Orléans, and has been snch président for two years past; that the sugar 
sheds were advertised for sale, as shown by the ordinances to that efifect, 
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the conncll reservlng' the right to reject any and ail blds; that bids were 
made and rejected; that the sugar sheds are used for the purposes for which 
they were intended, and form a part of the quay or landlng place of the clty 
of New Orléans; that the council bas not changed thelr use, and it is doubtful 
whether It will do so. It may be that, In order to ascertain the value of this 
property from time to time, ordlnances providing for Its sale may be intro- 
duced and passed, but unless a very large figure were offered the council 
would not seriously consider partlng with the sheds. Should the council be 
satisfied wlth the priée, it would then be necessary for it to détermine the 
question whether the property could be dispensed wlth, and whether it Is 
not indispensable to the public use. Marchants engagea In commerce along 
the river front claim that the space Is already Insufficient, and it might be, 
should the council détermine to sell the sheds, that strong représentations 
may be made to It of the necessity for the continued public use of this prop- 
erty; that the council would be bound to déclare that it was so necessary to 
the public use. William Mehle. 

"Sworn to and subscrlbed before me, notary, this 4th day of December, 
1902. 

"Bernard O. Shields, Notary Public." 

"State of Louisiana, Parish of Orléans. Before me, the undersigned au- 
thority, personally came and appeared Bernard 0. Shields, who, being duly 
sworn, déposes and says that he is a member of the council of the eity of 
New Orléans; that he knows the sugar sheds property seized in the suit of 
Berkson, and knows that It Is still used for the purposes for which It was 
Intended, to wit, as sugar sheds to protect sugar in transit in the port of New 
Orléans; that the conncll bas made a tentative offer to sell this property, 
but has never wlthdrawn it from public use; that ail bids were rejected 
some months ago, upon the only proposai the city ever made to sell this prop- 
erty. It may be in the future another attempt will be made to ascertain the 
real value of this property, not only for sale, but for leasing purposes, but, 
should the council détermine to sell, It would then bave to consider its effect 
upon the commerce of New Orléans. The question would then arise whether 
the advantage In priée would not be more than offset by the disadvantage of 
the commerce of New Orléans in withdrawing from the public use any dis- 
pensable part of tJie landing. Affiant further says that it is very doubtful 
whether a sale wciuld be made, even If the terms were satisfactory, but af- 
fiant déclares that the said property has not been wlthdrawn from the public 
use, and that up to this time there has been no Intention so to withdraw it. 

"Bernard C. Shields. 

"Sworn to and subscrlbed before me. notary, this 5th day of December, 
1902. 

"Charles B. Upton, Notary Public." 

Thereupon the Circuit Court made this order: 

"This cause came on at this term to be heard upon the rule of the com- 
plainant for an Injunctlon pendente lite, as prayed for in the supplemental 
and amended bill filed October 16, 1902, and was argued by counsel and sub- 
mitted to the court: Whereupon, and on considération thereof, It Is now or- 
dered that a prellminary Injunction issue hereln as prayed for In said supple- 
mental and amended bill. Charles Parlange, Judge. 

"Feby. 13, 1903." 

The défendants appealed to this court, and assign, wlth proper spécifica- 
tions, that the Circuit Court erred in the decree granting the temporary in- 
junctlon. 

Henry L. Lazarus, for appellants. 

Arthur McGuirk, Asst. City Atty., for appèllee. 

Before McCORMICK and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delîvered 
e ooinion of the court. 



the opinion of the court. 
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It îs well settled that property owjied by a municipal corporation, 
and used for public purposes, or charged with public trusts or uses, 
cannot be spld under exécution issued on a judginent réndered against 
the corporation. 2 Dillon, Mun. Corp. (4th Ed.) 576, 577 ; Meri- 
wether y. Garrett, 102 U. S. 472, 26 L. Ed. 197 ; Mayor v. Hopkins, 
13 La. 326. But the private property of the corporation — that is, 
such as it owns for profit, comrdérce, or investment, and that is not 
charged with public trusts bi' used for public purposes — ^may be sold 
on exécution against the corporation. Dillon, Mun. Corp. (4th Ed.)' 
576; City of New Orléans v. Home Insurance Co., 23 La. Ann. 61. 

It has already been determined by the highest authority that the 
property levied on was locus publicus, and not subject to levy and 
sale (New Orléans v. Louisiana Construction Company, 140 U. S. 
654, II Sup. Ct. 968, 35 L. Ed. 556); and that détermination will be 
conclusive in this case unless it appears on the final hearing that the 
property, by proper authority, has been changed tô private property 
held by the city for purposes of commerce, investment, or profit, and 
not for public purposes, and tha^ it is not charged with public trusts 
or uses. We mention this not to intimate any opinion, but to in- 
dicate that the final décision of this case may dépend on the solution 
of a controverted question offaçt. 

In the decree appealed from the Circuit Court lias not reached the 
-merits of the case. An injunction pendente lite only has been granted. 
The court has decided only to préserve the existing conditions till a 
hearing on the merits. When the C!ase is at issue and the évidence 
taken the bill may be dismissed or the injunction may be perpetuated. 
In the decree before us the court has only decided that the plaintifï 
is entitled to hâve the défendant enjoined from selling the real estate 
levied on pending the suit. 

Formerly the granting of àil injunction pendente lite was in the 
absolute discrétion of the prirpary court, inasmuch as its action was 
not reviewable by appeal. The act of March 3, 1891, allowed an ap- 
peal from such decree. Act Màrch 3, 1891, c. 517, § 7, 26 Stat. 826 
[U. S. Comp. St. 1901, p. 547], amended June 6, 1900, c. 803, § 7, 
31 Stat. 660 [U. S. Comp. St. 1901, p. 551]. But since this act was 
passed its uniform construction has been that the granting of an in- 
junction pending. the suit is in the sound judicial discrétion of the 
trial court, and that its order will not be disturbed on appeal unless 
it is viola tive of the rules of equity that hâve been established for 
the guidance of its discrétion. In some of the cases the same mean- 
ing is expressed by saying that the ruling of the trial court in grant- 
ing the temporary injunction will not be reversed unless there has 
been an "abuse" of its discrétion, and in others it is said that the de- 
cree will not be reversed unless it clearly appears that the injunction 
has been "improvidently" allowed. The appellate court jis not to dé- 
cide what it would hâve donc as to allowing the injunction, but it 
must recognize that the law has jmposed on the trial court the re- 
sponsibility of the exercise of this power and the duty to exercise 
this discrétion, and unless there has been a plain disregard of some 
settled rule of equity which should govern the issue of injunctions, 
so that it appears clearly that the injunction is issued improvidently, 
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the decree should not be reversed. Note to act establishing the Cir- 
cuit Courts of Appeals (90 Fed. xliv) ; Proctor & Gamble Co. v. Globe 
Refining Co., 92 Fed. 357, 34 C. C. A. 405 ; Dimick v. Shaw, 94 Fed. 
266, 36 C. C. A. 347 ; City of Terre Haute v. Farmers' Loan & Trust 
Co., 99 Fed. 838, 40 C. C. A. 117; Lake Shore, etc., Ry. v. Felton, 
103 Fed. 227, 43 C. C. A. 189; Bartholomew v. Union Paper Ce, 
113 Fed. 289, 51 C. C. A. 250; United States Gramophone Co. v, 
Seaman, 113 Fed. 745, 51 C. C. A. 419; Chickering v. Chickering, 
120 Fed. 69, 56 C. C. A. 475; Empire State, etc., Mining Co. v. 
Bunker Hill, etc., Mining Co., 121 Fed. 973, 58 C. C. A. 311; New 
Albany Waterworks v. Louisville Banking Co., 122 Fed. T]6, 58 C. 
C. A._ 576. 

It is true that on an appeal from such interlocutory decree the ap- 
pellate court is authorized to look into the merits of the case, and 
there is a class of cases in which it would be proper for the court to 
save both parties the expense of further litigation. Where the equity 
of the bill is challenged, if the appellate court was of opinion that 
the plaintiff was not entitled to an injunction because his bill had no 
equity to support it, the court should direct the dismissal of the bill. 
Smith V. Vulcan Ironworks, 165 U. S. 518, 17 Sup. Ct. 407, 41 L. 
Ed. 810. But this is clearly not such a case, because hère the issues 
are not yet joined by pleading, and it is indicated by the bill and 
affidavits and the "answer to the rule" signed by the défendants' so- 
licitor that the case is one involving controverted questions of fact. 
In Clark v. McGhee, 87 Fed. 789, 31 C. C. A. 321, this court, speak- 
ing by Judge McCormick, asserted its authority in a proper case on 
such an appeal to décide the case on its merits, but said that "where 
the record is insufficient or incomplète the court will only consider 
whether the interlocutory order was providently granted." 

It is alleged in the bill, which is sworn to by the mayor, that the 
property levied on is "one of the sugar sheds of the port of New 
Orléans, and dedicated to public use as such." Again, it is alleged 
"that said property was and is dedicated to public use, and held by 
your orator for the use and benefit of ail the inhabitants of the city 
of New Orléans, as part of the public quay in use as a sugar shed, 
* * *" and that "its destination or character as locus publicus has 
never been changed." No answer or plea was filed by the appellants. 
There is no sworn pleading or affidavit in the record denying the 
averments of the bill. Such affidavits were admissible, i Bâtes, Fed. 
Eq. Proc. 534. 

The "return" made by the défendants (appellants hère) to "the rule 
to show cause why the injunction should not issue" gives their grounds 
of contention that the property seized was the subject of seizure and 
sale under exécution. The property was held under a lease, from 
which the city of New Orléans derived a revenue. On May 19, 1902, 
the city, àcting by its proper officers, directed the comptroller to ad- 
vertise the property for sale, on terms stated. It was advertised for 
sale. Bids were made for the property, but the city, having reserved 
the right to reject ail bids, rejected such bids, and did not sell the 
property. This ofïer to sell the property, its advertisement, and the 
report of bids, and their rejection, is shown by exhibits attached to 
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the "rétu;^ni" It is also stated in the "return," but not supported by 
affidavit or any évidence, that "since the action of the council in re- 
jecting the bids for the property seized herein subséquent efforts were 
made to sell the same, * * * and that the city council hâve within 
the last.len days renewed efforts to sell said property." The com- 
plainant (the appellee hère) offered in évidence the affidavits of Wil- 
liam Mehk, président of the common council of the city, and of 
Bernard C. Shields, a member of the council. The affidavit of the 
former shows the public use of the . property, "and that the council 
has not changed their use, and it is doubtful whether it will do so." 
Thé affidavit of the latter is that "the council bas made a tentative 
offer to sell the property, but has never withdrawn it from public 
use; that ail bids were rejected some months ago upon the only pro- 
posai the city ever made to 'sell the property." The bill was the only 
verified pleading, and the two affidavits and the exhibits to the "re- 
turn" the only évidence, before the trial court. The record before 
us does not show that the injunction pendente lite was improvidently 
issued. 
The decree of the Circuit Court is affirmed. 

PARDEE, Circuit Judge, having granted the restraining order, 
took no part in tlie décision of this case. 



PEEFERRED ACO. INS. CO. OF NEW YORK v. MUIR. 

(Circuit Court of Appeals, Thlrd Circuit January 15, 1904.) 

No. 45. 

1. Insurance— AcoiDBNT Polict— Conditions— Public Convetance— Ridino 
ON Pi.atfokm; 

Where an accident policy exempted the coinpany from liability in case 
of Injury ■whlle Insured was attempting to enter or leave any public 
conveyance, or whlle riding in a Caboose fittached to a f reight or mixed 
train, It did not preclude a recovery, as a mattér of law, for insured's 
death from being thrown from the platform of a railroad passenger 
car in the daytime while the train was running between 50 and 60 miles 
an hour, he having gone to the platform for the purpose of vomiting 
after he had tried the closet door and found It locked. 
8. Same- Obvigus Danger — Exposurb. 

Insm-ed's act In golng on the platform under such elrèumstances did 
not, as a matter of law, constitute unnecessary or négligent exposure to 
obvions danger, within another provision of the policy exeinpting défend- 
ant from liability for insured's àeath from such exposure. 
& Same- DisEÀSB. 

Where an accident policy provided that no recovery should be had 
In case of death resulting wholly or partly, directly or indlreetly, from 
disease In apy form, either as a cause or efCect, the tecm "disease" did 
not apply to a temporary 4erangepient of the stomach,, so as to preclude 
^a recovery for insured's death "by being thrown from the platform of 
a railway train, whence he had gone for the purposè of vomiting. 

îl. Accident Insurance, risks and causes of loss, see note to National 
Ace. Soc. V. Dolph, 38 C. C A. 3. 
1 3. See Insurancç, yol. 28, Cent. Dlg. § 1177. . 
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4. Same— DouBLK Indbmnitt Clause. 

Where an accident policy provided for double Indemnlty In case In- 
sured should be injured while riding as a passenger In or on a publie 
conveyance, it could not be limited to a case of Injury while insured 
was riding "inside" of a railroad car, so as to preclude a recovery there- 
under for death occasloned from Insured's belng thrown from the plat- 
form of such car. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Richard C. Dale, for plaintiff in error. 

A. S. MacDade and W. B. Broomall, for défendant in error. 

Before ACHESON and GRAY, Circuit Judges, and McPHER- 
SON, District Judge. 

ACHESON, Circuit Judge. This was an action brought by Emma 
R. Muir against the Preferred Accident Insurance Company of New 
York upon a policy of insurance issued by that company bearing date 
May 16, 1900, whereby, in considération of an annual premium of $24, 
it insured Walter H. Muir for a term of one year against the effects 
of bodily injury caused solely by e'xternal, violent, and accidentai 
means, and agreeing (inter alia) : 

"(d) Tbat if death shall resuit from sûch injury within 90 days from the 
date thereof , the company shall pay the sum of $5,000 to Emma R. Muir 
(wife) lî survlving," and 

"(e) if such injury shall be received by the insured -while riding as a pas- 
senger in or on a public conveyance ^provided by a carrier of passengers for 
compensation and propelled by steam, electriclty or cable (other than in a 
caboose attached to a freight or mixed train), * • * then the amount to 
be paid to the insured or his beneflciary as the case may be shall be double 
the amount which would under the terms of this policy be otherwise payable 
for such injury." 

"The double indemnities accruing under clause (e) shall not, however, be 
applicable to any injury (whether fatal or non-fatal) which may resuit from 
an attempt to enter or leave any of the conveyances therein specified." 

The policy further provided: 

"This insurance does not cover » • * any case of death whatever, ex- 
cept where the claimant shall furnish to the company direct and positive 
proof that such * * * death resulted proximately and solely from acci- 
dentai causes; • • • nor death * * * resulting whoUy or partly, di- 
rectly or indireetly • • • from unnecessary or négligent exposure to ob- 
vious danger • * • from disease in any form either as a cause or efCect." 

The questions of law which we are called on to décide arise upon 
five assignments of error to the refusai of the court below to affirm 
five certain points or requests for instructions submitted by the défend- 
ant. Those points or requests for instructions to the jury were as fol- 
low: 

"(3) The policy in suit provides that it does not cover death resulting 
wholly or partly, directly or indireetly, from unnecessary or négligent ex- 
posure to obvions danger. If the jury find from the évidence that the de- 
ceased met his death by falling from a moving train while standing upon 
the platform of the car in which he had been riding, there can be no recovery 
In this action and the verdict must be for the défendant. 

"(4) The policy upon which suit Is brought provides that it does not cover 
death resulting wholly or partly, directly or indireetly, from disease in any 
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fonn, either as a cause or effect. If the jury flnd from the évidence that the 
dëceaseû met hls death by falUùg from a moving train while standing upon 
thé plattoMn of the car In Which hé had beèii rlding, where he had gone in 
orderfto'rélieve hlmself by' f onïitiiig, then the death of the deceased resulted 
partljr op Indirectly from dieêasé' either as a cause or cffect, and there can 
be no recovery in this action, and tbe verdict of the jury should be for the 
défendant. 

"(6) The pollcy of Insurance upon whlch this action is brought provides that 
double indemnities aecruirig Under clause 'e' shall not, however, be applicable 
to any Injury, whether fatal or nonfatal, whlch may resuit from an attempt 
to enter or leave any of the conveyances therein speclfled, tp wit, a public con- 
veyance provided by a carrier of passeh'gera for compensation and propelled 
by steam, eleçtriclty, Or cable. If the juryi flnd that the décëased met his 
death after leavlng the interior of the passenger coach in which he was rld- 
ing, and while standing on thci platform, by falling thcTefrom, there can be 
no recovery of the double indemnlty, to wit, the additional Sum of $5,000 
claimed under clause 'e' of the pollcy. 

"(7) Under the évidence in this case there can be no recovery under clause 
'e' of thè pollcy. , ' 

"(8) Under ail the évidence in the case the verdict of the jury must be for 
the défendant." 

It will be perceived th^t points nunjbçred 3, 4, and 8, which re- 
spectively are the subjectof the first, second, and fifth assignments 
of error, go to the plaintiff's right (tprecover at ail, and that the 
points numbered 6 and 7,. whjch respectively, are the subject of the 
third and fourth assigniiié'nts of errpr, go ïo the plainitifï's right to 
recover the stipulated double indemnity. 

It appears that on the morning of Septembef 27/1900, Walter H. 
Muir, the insured, boarded the train, tïf the i'hilàdelphia, Wilmington 
& Baltirriorè Railroad Company at Chestçr to go to Philadelphia. He 
occupied a seat in the smoking car, about midway of the car, next the 
window» Shortly after leaving Chester, Mr. Muii'' complained of 
sickness at the stomach and of his wanting to vomit, His companion 
in the saine seat said, "Try ;the window." Muir replied, "No, I do not 
want to knock my head off," He then walked to the front end of the 
car, took hold of the knob of the closet door, and found it locked. 
Then he took hold of the knob of the car door, opened the door, and 
stepped out on the platfotmj and whéh last seen was apparently 
stooping over in the act.ofvomiting. Judging from the place where 
Mr. Muir's body was fouiid, the accident by which he lost his life 
must hâve occurred very soon after he- went upon thé platform of the 
car. His traveling companion testifîed that he should judge the 
train was-running about. between 50 and 60 miles â hour. 

The position which the insurançe company took in the court below 
and takes hère is that the mère fact that the insured was standing 
upon the platform of the;Car at the moment of the accident is conclu- 
sive as matter of law against the plaintiff's right to recover. The 
defendant's third point embodies that proposition. Yet the policy — • 
which was prepared by the company itself — does not in terms except 
from the risk, either whoUy or partially, injuries, ' whether fatal or 
nonfatal, occurring while the insured is upon the piâtform of a mov- 
ing car. The policy in its double indemnity clause does contain other 
express exceptions, namely, riding as a passenger "in a caboose at- 
tached to a freight or mixed train," and "any injury (whether fatal 



PREFEKBBD ACO. INS. CO. V. MUIB. 929 

or nonfatal) which may resuit from an attempt to enter or leave any 
of the conveyances therein specified." The company well knew how 
to protect itself from undesirable risks. If, then, it intended to ex- 
clude from the benefit of the policy death resulting from an injury oc- 
curring while the insured was upon the platform of a moving car, it 
was easy to say so. Had this been the intention, presumably it would 
hâve been expressed. We think that it is not for the court to interpo- 
late into the policy such an exception. 

The language of the excluding clause of the policy is death result- 
ing "from unnecessary or négligent exposure to obvions danger." 
Observe, it is not merely exposure to danger, but exposure to "obvi- 
ous danger"; that is, manifest, easily discovered, seen or understood 
danger. Furthermore, the exposure by the insured of himself to ob- 
vions danger is not enough to satisfy the clause. It must be "unnec- 
essary or négligent exposure." In the présent instance, how could the 
court say, as matter of law, that the insured exposed himself to obvi- 
ons danger unnecessarily or negligently? Seized with a sudden vom- 
iting spell, and the closet which he sought to enter being closed against 
him, the insured, acting upon a natural impulse, and obeying the dic- 
tâtes of decency and propriety, stepped across the threshold of the 
car door, and for a moment or two stood upon the platform in the acf 
of vomiting. It may reasonably be supposed that the insured woulcf 
grasp with his hands the iron hand railing of the car. Muir did not 
choose the platform of the car as a place for riding, but took it tem- 
porarily under stress of the predicament in which he suddenly found 
himself. The occurrence was in daylight. It was, we think, for the 
jury, and not for the court, to détermine whether the insured was 
fairly chargeable with "unnecessary or négligent exposure" of him- 
self "to obvions danger" in the spécial circumstances. The speed of 
the train was not the only fact to be regarded, but the jury had the 
right to take into considération also the condition of the roadbed as 
to its solidity, whether the train was running upon a straight track, 
the equipment of the platform with hand railing, and ail the facts and 
circumstances of the case. In Gardner v. Michigan Central Railroad 
Co., 150 U. S. 349, 361, 14 Sup. Ct. 140, 144, 37 L. Ed. 1107, Chief 
Justice FuUer, speaking for the court, said that "the question of nég- 
ligence is one of law for the court only where the facts are such that 
ail reasonable men must draw the same conclusion from them; or, 
in other words, a case should not be withdrawn from the jury unless 
the conclusion follows as matter of law that no recovery can be had 
upon any view which can be properly taken of the facts the évidence 
tends to establish." We think that the court below followed this prin- 
ciple in refusing affirmance of the defendant's third and eighth points. 

The second assignment of error and the point upon which it is 
based relate to that provision of the policy which excludes death 
"resulting wholly or partly, directly or indirectly, * * * from 
disease in any form either as a cause or effect." It seems to us that 
the term "disease," as hère used, was not intended to cover and does 
not apply to a temporary dérangement of the functions of some organ 
such as Muir experienced on this occasion. Connecticut Life Insur- 
ance Co. V. Union Trust Co., 112 U. S. 250, 257, 5 Sup. Ct. 119, 28 
126 P.— 59 
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L. Ed. 7d8. Besides, Muir's sicknçss ât the stomach was a mère coïn- 
cidence; It was the occasion of his going tipon the platform of the 
car, but it was not a cause of death within the faif rneaning of this 
provision. The défendant, we thihk, was not entitled to the affirmance 
of its fourth point. 

It seems very clear to us thatthis case does not cqme within the 
meaning of that provision of the: double indemnity clause which ex- 
cepts death "which may resuit from an attempt to enter or leave any 
of the convèyances therein specified." Muir was making no such at- 
tempt. Nor do the terms of the pôlicy exclude the surviving wife 
from the benefit of double indemnity because Muir was upon the plat- 
form of the car at the moment ôf the accident. The words of the 
double indemnity stipulation are, "If such injury shall be received by 
the insured while riding as a passënger in or on a public conveyance," 
etc. Muir's case is within the very terms of the stipulation. We are 
not at liberty to say that when the stipulation reads "in or on a public 
conveyance," it means inside of the railroad car. This double indem- 
nity clause, as we hâve seen, contains express exceptions, but standing 
upon the platform of the car is not one of them. In the case of 
^tna Life Insurance Co. v. Vandecar, 86 Fed. 282, 30 C. C. A. 48, 
which has beert pressed upon our attention, the provision was, "If 
such injuries are sustained while riding as a passënger in a passënger 
conveyance," etc., and the ruling there proceeded upon that restricted 
languagé; We are of opinion that the court below: rightly refused 
the instructions asked for by the defendant's sixth and seventh points. 

Updh the whole we find no error in this record, and there fore the 
judgment of the Circuit Court is affirmed. 



NATIONAL DREDGING 00. v. MONSBN. 

(Circuit Court of Appeals, Fifth Circuit. December 14, 1903.) 

No. 1,302. 

1, Collision— Inland Rclks— Lights on 8cow 

Article 9, cl. "d," of thé rules for Inland navigation (Act June 7, 1897, 
30 Stat. 96 [TJ. S. Compi St. 1901, p. 2879]), and the inspectors' rules 
made thereunder for Atlantic and Pacific coast inland waters, which re- 
quire craft navigating by liand iwwer, horse power, sails, or by the cur- 
rent of the river, or whicli shall be moored in or near a channel or fair- 
way of any bay, harbor, or river, to carry one White llght forward not 
less than six feet above the rail or deck, apply to a scow forming part 
of the equipment of a dredge engagea in deepening the chanuel of the 
river and bay of Mobile, and being used In the channel at night. 

2. 8.4ME— Stbameb Passing Dredgb and Scow IN Channel— Insuffiôient 

Lights. 

While- a dredge was engagea In deepening the chanhel in the river and 
bay of Mobile it was customary for other vessels approaching to signal 
wlth thelr whistles, and for the dredge to answer if In a position to clear 
the channel ànd to moye to the wést side; otherwise the signal was not 
answered. "While at work one night, a steamer approached and gave the 
signal, which wàs not answered, but the steamer proceeded, and came 
Into collision with a scow attached to the dredge, which was still partly 
ta the channel, although attempts were being made to move it out. The 



NATIONAL DREDGING CO. V. MOXSEN. 931 

seow did not earry the light required by the rules. Helâ, that the steamer 
was primarily in fault for undertaklng to pass without an answer to 
her signal, but that ttie failure of the scow to carry the régulation light 
was a contributory fault. 

Appeal from the District Court of the United States for the South- 
ern District of Alabama. 

The following is the opinion of Toulmin, District Judge, in the 
court below: 

The négligence charged in the libel Is: That the vessel proceeded up the 
channel before she reeelved the customary reply from the dredge, whlch was 
to notify her that the dredge was in a position to clear the channel, or with- 
out going sufflciently to the eastward to avoid a collision with the dredge 
or her barge (scow) should she be found stlU engagea in dredging without 
having moved to the westward as customary. That it was customary when 
il vessel was approaching to notify the dredge of its approach by blowing 
three blasts of the whistle and withln one-fourth of a mile, and if the 
dredge is in a position to clear the channel it responds with three blows of 
its whistle to notify the approaching vessel that it is in a position to move 
out of the way. The dredge Is then puUed to the west and the vessel passes 
to the east. That the dredge and barge (scow) were both equipped with the 
lights required of them, and the lights were brlghtly burning. Clarke, the 
cngineer of the tug, sald it was customary when a vessel was approaching 
for her to give a signal by three blows of the whistle, and in response to 
them the dredge blows three whistles, and then hauls out to the west, and 
the vessel goes to the east. The dredge was brightly llghted. Saw no light 
on the scow. If there was one dld not see it. Sutton, operator of the dredge: 
"The big light on dredge could probably light a distance of 60 feet around, 
and posslbly more than that. Steamer approaching generally blows three 
whistles, and, if dredge Is ready to move, she answers with three whistles, 
and, if she is not ready, she does not answer at ail; was moving dredge when 
collision took place. Commenced hauling over when sighted the steamer. 
Had worked over about 100 feet on the west bank when steamer struck the 
scow. The tug was ail around about the bow of the dredge." Foster, mate 
of dredge, says: "If the dredge was ready for the vessel to pass, it answered 
the signais of the vessel, but, if not, she did not answer. Three whistles was 
the signal. The scow was lylng on the port bow of the dredge — southeast 
corner. They were fastened together by a Une from the port bits of the 
dredge to the port bits of the scow." Guy, master of tug, says: "Was at the 
time of collision under the bow of dredge. Saw vessel approaching 10 or 15 
minutes before she got up there. Saw her one-half mile oÉ. Scow was on hls 
starboard bow." Adams, United States inspecter on dredge, says: "The 
approaching vessel gives three whistles, and the dredge, when she receives 
the signal, gives one just like it, and hauls out to the west. The dredge was 
hauling out westward before the collision occurred. The light on dredge 
shows well in front of the dredge — illuminâtes in front and shows to the sides 
some too. Scow was lying on the southeast corner of the dredge. End of 
scow struck the dredge back about 30 feet from the southeast corner. The 
tug came right in front of the dredge and was going to the scow, and backed 
out as the vessel approached." The wltnesses for libelant say they heard no 
whistle from or blown by the steamer, and none from the dredge. It blew 
no whistles except danger signais when the steamer was very near. McKay, 
pilot on steamer, says: "It is customary to blow three whistles. Blew three 
whistles and eut the vessel to one-half speed. The dredge did not answer. 
Steamer blew again. Dredge answered. Steamer came on slow. When she 
got up to the dredge, saw the scow loaded. No light visible on her at the 
time. Ordered the steamer full speed back astern. So close to her could 
not get out of the way. Hit her, and she slougbed around and hit the dredge. 
Stopped the engine when I saw the scow. Vessel going about five miles an 
hour." Says he could hâve avoided the collision if the dredge had blown 
danger signais, and could hâve slowed up and backed ofif. If the scow had 
had a proper light on her would not hâve hit her. Did not see her untll the 
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steamer got right on her, and saw her by the lights of the dredge, too close 
to avold striking her. If the dredge had not blown three whistles, the 
steamer, TVould not hâve come on,, and there would hâve been no accident. 
Horn, chief mate of steamer, says: "Did not see the scow untll a few 
seconds before striking her. Scow on east side of dredge hit scow in end 
near east corner. I was on deck of vessel on watch. Vessel wa» at slow 
speed. The pllot blew the whistle, and we heard the answqr t.'^ren tlmes. 
The dredge was forward Uttle on the port bow, little westward ot the range 
lights, a little outslde as you looked up the channel. Would bave passed clear 
of the dredge on the east, the way we were going, and would bave passed 
the scow clear if it had been in front of the dredge. Dld not see the scow 
until nearly on top of her. As soon as I saw her, ordered one-half speed to 
the starboard, and the englues Just commenced to work astern and we struck 
the scow. Did not strlke the dredge. Went eastward of it Saw no light 
on scow until the vessel struck it. Saw a lantern fall ovqt then." Balson, 
.a sailor on vessel, says: "Was at the wheel. Blew three whistles. Dredge 
blew three whistles too. Was looklng ahead. Did not see the scow." Het- 
land says: "Was on steamer. She blew whistles about 15 minutes before 
striking the scow. Blew a second time. Dld not discover the scow until 
close on to it— only a few yards. Scow east of dredge. No light on the scow 
was seen by me." 

The foregolng Is substantlally the allégations of the llbel, and of the évi- 
dence in support of It on ail materlal points In dispute. The undisputed évi- 
dence Is that the scow was f astened by a Une from the southeast corner of 
the dredge to the northeast corner of the scow; that in hauling over to the 
westward of the channel the scow was at such an angle to the dredge that 
the south or bow end of the scow was farther east in the channel than any 
part of the dredge was. The scow was not on a Une or straight south with 
the dredge or on the side of, the dredge, but was angllng wlth the southeast 
corner of the dredge (about what degree not shown), and the length of Une 
wlth wlilch It was fastened not shown, but the size I belleve was shown to 
be flve tnçhes; no évidence as to wldth of scow, but was as to length. The 
évidence is also undisputed that the light on the scow was one lantem placed 
on the hateh three or four feet above the deck, and about even wlth the 
combing; that the light on her was not that or such as required by the rules 
is wlthout dispute on the évidence. The rule may as well be disregarded alto- 
gether as to be only partially complled wlth, and in a way which falls to be 
of any real service In indicatlnig to other vessels the position and course of 
the one carrylng them. The Titan (C. O.) 23 Fed. 414. In the absence of 
proper lights on the scow, It Is Incumbent upon It to show that the neglect 
to comply with the rule did not contrlbute to the collision. The Komuk 
(D. C.) 120 jted. 841; The Maggle Ellen, 120 Fed. 662, 57 O. O. A. 124. "When 
a ship at the time of a collision Is In actual violation of a statutory rule in- 
tended to prevent collisions, It Is no more than a reasonable presumptlon that 
the fault, If not the sole cause, was at least a contrlbutory cause of the dis- 
aster. Ip such case the burden rests upon the ship of showing not merely 
that her fault might not have^ been one of the causes, or, that It probably was 
not, but that it could not bave been. If It Is proved that any vessel bas not 
shown Ughts, the burden lies on her to show that her noncompUance with the 
régulations was not the cause of the collision." The Pennsylvania, 19 Wall. 
136, 22 L. Ed. 148. In the c^e of collision the libelant must show the al- 
légea negUgence by a falr prépondérance of the évidence; otherwise the llbel 
will be dismlssed. The Albert Mason (D. 0.) 2 Fed. 821; The Edwin H. 
Webster (D. 0.) 18 Fed. 724; The Joseph W. Gould (D. a) 19 Fed. 785. The 
burden of proof is upon the libelant to show fault on the other vessel. The 
Wioma, 55 Fed. 338, 5 C. 0. A. 122. The évidence as to whether the steamer 
recelved tliè customary reply from the dredge to notify her that the dredge 
was In a position to clear the channel is conflictlng. Thé wltnesses for libel- 
ant who were on the dredge testlfy one way. The wltnesses for clalmant 
who were on the steamer testlfy the other way. In collision cases courts of 
admlralty incline to accept; the statements of a crew to the movements of their 
own vessel and what occurred thereon, rather than the statements com- 
Ing from the crew of the other vessel. Assuming that the dredge dld not 
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give the signais of readiness to move, It did In fact move, and hauled out to 
the westward, and beyond the channel or way of the steamer, at least in po- 
sition to clear and did clear the channel, and was untouched. The vessel 
■went suCaciently to eastward to avoid collision with the scow if the scow had 
been where the évidence tends to show it should hâve been — ^In front of the 
dredge. If so fastened to the dredge as not to llnger in the channel, or not 
to keep on Une In front of the dredge, it too, it seems, would hâve escaped. 
My opinion is that the llbelant bas not met the burden of proof resting on it, 
either as to the négligence chargea or that its noncompliance with the rule 
as to lights was not the cause of the collision. 

G. L. & H. T. Smith, for appellant. 

H. Pillans, H. Hanaw, and Palmer Pillans, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. The facts in the case may be taken 
as found in the opinion of the District Court brought up in the 
record, and we agrée with that court in holding that article 9, cl. 
"d," of the act of Congress approved June 7, 1897 (30 Stat. 96 [U. S. 
Comp. St. 1901, p. 2879]), and the following régulation of the board 
of supervisors contained in the pilot rules for Atlantic and Pacific 
coast inland waters, to wit: "Resolved that ail coal boats, trading 
boats, produce boats, canal boats, oyster boats, fishing boats, and oth- 
er water craft navigating any bay, harbor or river, propelled by 
hand-power, horse-power, sail, or by the current of the river, of which 
should be moored in or near a channel or fair-way of any bay, har- 
bor or river, shall carry one white light forward, not less than six 
feet above the rail or deck" — apply to a scow appurtenant to or form- 
ing part of the equipment of a dredging machine engaged in deepen- 
ing the channel in the river and bay of Mobile, and that, as the proof 
shows that the scow in question carried no "white light forward not 
less than six feet above the rail or deck," it was in fault in the col- 
lision with the steamship Banan. But we fînd that, while the scow 
was in fault, and such fault contributed to the collision, yet it was not 
the principal or main fault which brought about the collision. The 
évidence shows, and the District Court found, that while the dredge 
was working in the channel, bay, and river of Mobile, and at the time 
of the collision, it was customary when a vessel was approaching to 
notify the dredge of its approach by blowing three blasts of the whis- 
tle, and within one-fourth of a mile, and if the dredge was in a posi- 
tion to clear the channel it was to respond with three blows of its 
whistle to notify the approaching vessel that it was in a position to 
move out of the way ; the dredge then to move to the west, clearing 
the channel, and leaving the vessel to pass by to the east. This cus- 
tom was well known to the pilot and ofTicers of the steamship Banan. 
Now, the évidence shows, and we understand the District Court to 
agrée in so far as signais are concerned, that on the occasion of the 
approach of the Banan on the night in question, when the signal was 
given by the Banan of its approach, the dredge was not in a position 
to clear the way, and it did not respond with three blows of its whistle 
to notify the Banan that the channel was clear; and yet the Banan 
pursued its course, keeping in the middle channel, and forcibly col- 
lided with the scow which was not wholly removed from the channel. 
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althoogh efforts were being made to that end. The dredge, with its 
equipment ofscows, was lawfully in the river channel, and had a 
right to be thëre, and it was the âùty of the steamship Bànan to re- 
spect the right and follow the cùstpra in the case. We think it clear 
that the disregard of the custom by the steamship Banan was the 
primary and main cause of the coUisiori, The fault of the scow con- 
tributed to the collision, because, if it had carried the régulation white 
light forwàrd not less than six feet above the rail or deck, the steam- 
ship Banan could hâve seen the same, and by passing a little to the 
east hâve cleared both dredge and scow. As both vëssels were in 
fault and contributed to the collision, the damages should be divided. 
The judgment of the District Court is reversed, and the cause is 
remanded, with instructions to enter a decree finding both the steam- 
ship Bânan and the libelant's scow in fault, and thât the damages 
therefor should be dividèd, ând thereafter proceed according to ad- 
miralty rules and usages. 



MANOH T. ALDRICH. 

(Circuit Court of Appeals, Flfth Circuit. Deeember 14, 1903.) 

No. 1,237. 

1. Building and Loan Association— Mbmbers—Loss— Assomption— Stock— 
Transfpb. ' , r, 

A mfeinbçr of a building and loan association borrowed $400 there- 
from on à yéndor's lien iiote, assigning hig stock to secure the same, and 
gave thé association à bond for the paynient of dues, Interest, fines, 
penalties, etc. Thereafter the member sold the land to défendant f or 
$1,050, of which $65Q was pald in cash, and the balance by an assump- 
tion of jthe lien note to the association; but the deçd contained no ré- 
cital with référence to a transfer of the member's stock to défendant, or 
oWigating ' défendant to pay dues, premiùms, etc., on the stock. The 
stock Was transferred by thé association to défendant, but without his 
knowledge, and the assoeifttion permitted him to make payments on the 
note 11) small installnients< Held, that the facts did not justify a flnding 
that defeBd,ant became a stockholder in the association, so as to render 
him liable for stock liabilities. 

Appeal fi^om the Circuit Court of the United States for the Northern 
District of Texas. . ; 

In a suit of which ;the Circuit Court had jurisdiction, a decree was ren- 
dered on April 12, 1901, appointlng E?ilph L. AIdriçh, receiver of the Mich- 
igan Savings & Loan Asçôciatipn of Détroit, Mieh., to take charge of its 
assets in Texas. He was empOwered and dlrected to CoUéct ail debts due 
to the association. Under thîs order he filed in the OirCUit Court a bill 
against F. B. Manor, seeking to coUect a debt from Manbr, and to enforce 
a vendor's lien upon real estaté; The Circuit Court decided that there was 
due the association $583.25, witi tnterest, and rendered a decree against 
Manor for that sum, "in so far only as the same can be naade ont of the 
proceeds of the sale of sald prenSiSp ànd said stock as hereinafter dirécted." 
Manor took an appeal to thls court, àiid; with proper spécifications, assignëd 
that the court erred in rendering this decree. 

To show the qppstions involTed, tt Jp necessary to make a full statement of 
the casé. Où 3xiae 1, 1893, A. W. ^eàtherred subscribed for four shares of 
the capital stock of the Mlchlgan Savings & Loan Association, of the nom- 
inal value of $100 a share, to be pald for In installments of $1 a share per 
month. On June 27, 1893, T. E. Duncan and his Wife sold and conveyed to 
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Weatherred lot No. 4 of Roper's addition No. 1 to the town of Itasca, in Hill 
eounty, Tex., and as part of the purchase prlce of the lot Weatherred made 
and delivered to Duncan hls note, as follows: 
"400.00. June 27th, 1893. 

"Four months after date I promise to pay T. E. Duncan, or order, the sum 
of four hundred & o/ioo dollars, with interest thereon from date at the rate 
of ten per eentum per annum, the Interest payable annually as it accrues at 
Itasca, Texas, the same being in part payment of a certain lot or parce! of 
land [describing said lot Nb. 4]. And it is hereby speclally agreed that If 
this note Is placed in the hands of an attomey for collection, or if coUected 
by suit, I agrée to pay ten per cent, additional on the principal and interest 
then due, as attomey's fee. A. W. Weatherred." 

On August 1, 1893, Duncan assigned the note as follows: "Pay Miehigan 
Savlngs & Loan Ass'n of Détroit, Miehigan, or order. T. E. Duncan." 

On August 1, 1893, Weatherred, jointly with B. F. Vinson, executed and 
delivered to the association the foUowing bond: 

"Know ail men by thèse présents, that A. W. Weatherred and B. F. Vin- 
son, of the City of Itasca, eounty of Hill and state of Texas, [are] held and 
firmly bound unto the Miehigan Savings & Loan Association, a corporation 
organized and existing under the laws of the state of Miehigan, and having 
its principal office for the conduct of Its business In the city of Détroit, eoun- 
ty of Wayne and state of Miehigan, In the sum of $400.00, lawful money of 
the United States of America, to which payment well and truly to be made 
we bind ourselves, our heirs, executors aud administrators, jointly and sev- 
erally, firmly by thèse présents. Wltness our hands and seals this first day of 
August, A. D. 1893. 

"The condition of this obligation is such that, whereas the above-bounden 
A. W. Weatherred is the holder of 4 shares of the $1.00 séries of the capital 
stock (evidenced by certiflcate No. 6,262), now, therefore, if said A. W. 
Weatherred and wife or their heirs, executors, administrators or assigns shall 
well and truly pay or cause to be paid unto the Miehigan Savings & Loan 
Association, its successors or assigns, the sum of §400.00 lawful money as 
aforesaid, at its principal office in the city of Détroit, eounty of Wayne and 
state of Miehigan, in monthly installments of 4.00 dollars each (the first of 
said installments being due and payable on the 25th day of June, 1893), 
until the said shares of the $1.00 séries of the capital stock of said the Mieh- 
igan Savings & Loan Association, now held by said A. W. Weatherred, shall 
cach attain the value of one hundred dollars ($100), as shown by the semi- 
annual statement of the auditing committee of the said the Miehigan Sav- 
ings 4& Loan Association, togetber with Interest on the same at the rate of 
2.00 dollars and 40 cents per month, and a premium of 2.00 dollars per month 
payable on the 25th day of each and every month, the first installment of 

interest and premium being due and payable on the 25th day of , 1893; 

aiso ail fines, charges and penalties which may be imposed upon the holder 
of said above-mentioned 4 shares of the $1.00 séries of capital stock (of) said 
association, by the by-laws of the said association, and shall on the matur- 
ity of said shares of stock transfer and assign the same to the Miehigan 
Savings & Loan Association in satisfaction of one vendor's lien note exe- 
cuted by A. W. Weatherred to T. B. Duncan, dated June 27, 1893, now held 
by the Miehigan Savings & Loan Association, of Détroit, Miehigan, and shall 
also fully comply with ail the other provisions of said by-laws of said asso- 
ciation, then this obligation to be null and vold; otherwise to be and romain 
in fuU force and effect. A. W. Weatherred. 

"B. F. Vinson." 

When this bond was delivered to the association the four shares of stock 
were hypothecated by Weatherred to the association as security for the bond. 
On December 21, 1893, Manor, the appellant, bought the lot of Weatherred 
for $1,050. He paid $650 In cash, and assumed a liabillty, as sbowif by the 
deed made to him, which deed is as follows: 

"State of Texas, County of Hill. Know ail men by thèse présents, that we, 
A. W. Weatherred and Mary E. Weatherred, his wife, of the county of Hill 
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and State qt Texas, in considération of ttie sum o( one ttiousand and flfty 
.1!1,050.00 dollars pald and secured to be pald by F. B. Manor, as follows: 
$650.00, six hundred and flfty dollars;' easii in hand, the receipt of wMch is 
hereby acknowledged, and the assumption by the said F. B. Manor of one 
promissory,, note, for the sum of $400.0Q, said note exeçuted by the said 
Weatherre^, and payable to the or<3^r of T- B. Duncan and datéd June 27th, 
1893, and ehdoj'sed by the said Diiiica'ii to the Mlchlgan Savjngs and Loan 
Company Of Detrpit, Michigan, ha^e granted, bargained, sold and convcyed, 
and by thesè présents do grant, batgain, sell and convey unto the said F. 
B. Manor ôf the county of Hill in the State of Texas, ail that certain lot, 
tract or parcel of land [describing ftald lot No. 4], together with ail and sin- 
gular tlie rlghts, membersi hêreditaîà'eilts a:nd appurtenances to the same be- 
longing, or In any wise Incident or appertaining. To hâve and to hold ail 
and slngular the said premises unto the said F. B. Manor and his heirs and 
assigns forever. And we hereby bind ourselves and our heirs, executors and 
adminlstrators, to warrant and forever défend, ail and slngular, the said 
premises, unto the said F. B. Manor and his heirs and assigns, against every 
person vyhomsoever lawfully claimiog or to daim the same, or any part 
thereof. But it is expressly agreed and stipula ted that the vendor's lien is 
retained against the above-described property, premises and improvements, 
until the above-described note and ail interest thereon are f uUy paid accord- 
iug to Its face, ténor and efiCect, vp^hen this deed shall become absolute. 
"Witness our hands this 2lst day of Dec, 1893. 

"A. W. Weatherred. 

"Mary E. Weatherred." 

P. B. Wemple, a witness for the complainant, who was secretary of the 
association, exhibited with his déposition the certiflcate for the four shares 
of stock issued to WeatheiTed, June 1, 1893, on which was a written asslgn- 
ment by him to F. B. Manor, but the assignment was without date. Wemple 
testified that the assignment was. "approved on the 2d day of June, 1894." 
There is no évidence In the record that the certiflcate ever came into the 
possession of Manor, the àppellant. Manor testified that the certiflcate "was 
not assigned to me, and I most certainly did not assume to carry out any 
stock contract at the time *' • * mentioned." Manor, in his pleadings 
and évidence, claims that he pald to the association during the years 1894 
to 1898, inclusive, $546, which sum he claims as a crédit on tlie purchase 
money of the land; that is.he" claims that the payments should hâve been 
applied in satisfaction of the note which he had assumed, as shown by the 
terms of the deed to him. Wempie, witness for the complainant, testifies 
that the payments made bj? Manor were applied in part to interest on the 
loan, and in part to payment of the premiums on the same. In brief, aecord- 
ing to Wemple'S évidence, the association treated Manor as a stockholder, 
a-nd as the owner of the four shares in question, and the money he paid was 
applied for the purpose of maturlng the stock Issued to Weatherred. 

The decree of the circuit court sustains this application of the payments. 
The contention ôf the àppellant, In his answer and cross-bill flled in the court 
below and in the flrst assignment of error made hère, is that ail payments 
made by him, and which he claims amounted to $546, should hâve been 
appUed to the payment of the $400 note and interest, the payment of which 
he had assiuned as part of the purchase money of the lot conveyed to him, 
and that no part of the payments should hâve been applied on the stock 
contract. 

R. M. Vaughan (F. P. Works, on the brief), for àppellant 
Drew Pruit (Leroy A. Smith, on the brief), for appellee. 

Before FARDEE, McCQRMICK, and SHELBY. Circuit Judges. 

SHELBY, Circuit Judge,, after stating the case as above, deUvered 
the opinion of the court. 

The question to be decided is whether or not Manor assumed the 
obligations of Weatherred as a stockholder in the association. The 
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only writing in the record to which Manor is a party, and of which he 
is shown to hâve knowledge, that shows he assumed any liability, is 
the deed made by Weatherred and wife to Manor. It is recited in 
that instrument that its considération is $1,050, of which $650 was 
paid in cash, and the remainder was to be paid by the assumption and 
payment by Manor of "one promissory note for the sum of $400, said 
note being executed by the said Weatherred, and payable to the order 
of T. E. Duncan, and dated June 27, 1893, and indorsed by the said 
Duncan to the Michigan Loan & Savings Company, of Détroit, Mich." 
The $400 note, added to the cash paid, makes the entire considération 
of the conveyance. There is no language in the deed requiring Manor 
to assume the payment of any premiums. 

The appellee contends that Manor is bound by the obligations of 
the bond executed by Weatherred with Vinson as surety. We find 
no language in the deed accepted by Manor that produces such resuit. 
That bond is for the sum of $400 only. It is true that in the condi- 
tion of the bond the obligation of Weatherred, as a holder of four 
shares of stock, is recited, and also his obligation to make payments 
of interest and of premiums, as well as his hability for fines, charges,' 
and penalties, and Weatherred, as a stockholder, may hâve been liable 
by the terms of the bond for thèse several sums in addition to the 
$400. The penalty of the bond, however, is only $400. But Manor 
is not a party to the bond. The bond, in its condition, contains a 
stipulation that Weatherred, the stockholder, should "fully comply 
with ail the other provisions of said by-laws of said association." It 
cannot be said that Manor assumed any such obligation, unless it be 
found that he became a stockholder of the association. The only réf- 
érence in the bond to the note which was assumed by Manor is that 
on the maturity of the shares of stock they were to be transferred 
to the association in satisfaction of "one vendor's lien note," describ- 
ing the $400 note. We look in vain in the record for satisfactory 
évidence that Manor assumed the obligations of this bond. He clearly 
assumed the payment of the $400 note. The fact that such note is 
described in the bond surely cannot make him liable for the premiums, 
fines, charges, and penalties which may under the by-laws of the asso- 
ciation be imposed on a member. 

The receiver seeks to fasten an obligation on Manor as a shareholder 
in the association. Manor dénies that he is a shareholder. The bur- 
den of proof, therefore, is on the receiver. It is not shown that Ma- 
nor ever made an "application for membership" under section 16 of 
the by-laws, or ever subscribed for stock, or ever participated in the 
élection of the officers of the association, or attended a meeting of 
the stockholders, or that he signed any writing indicating his member- 
ship in the association. He never received or asked for any of the 
benefits of membership. It is true that he knew that the association 
held the $400 note, and that he was to be permitted to pay it in small 
installments, but on one occasion he paid as much as $184.80 in one 
payment. The former secretary of the association produces the cer- 
tificate of stock issued to Weatherred with a transfer thereon to 
Manor without date. It is not shown that Manor ever had the cer- 
tificate in his possession. The transfer, however, is made on the 
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booksof 'thé association, but it is not' shown that Manor had knowl- 
edge of thtS! fafct. ! The transfer ofètock is ofteri the évidence of a 
contract ofmùch. importance. If one buys stock and secures its trans- 
fer to him on thebooks bf the corporation, he stepS into the shoes 
of the transferror, and is liable usually for unpaid subscriptions, and 
besides assumes ail of the responsibility of a shareholder. But if the 
transfer ismade to him without his knowledge or consent, and with- 
out his having purchased the stock or assumed the position of a stock- 
holder, the transfer imposes on him no liabiUty. It would be intol- 
érable to permit one ; who had subscribed for and received stock to 
avoid the liability andburdens of his position by loading them on 
another without the other's knowledge or consent. The approval of 
such transfer by the corporation would not bind the transférée. If 
the transférée did not authorize, contract for, or accept the transfer, 
clearly he cannot be liable as a shareholder, unless he subsequently 
in some way assumed to act as such. Under such circumstances a 
court of èquity should relieve the transférée of ail obligations as a 
shareholder. Gray's Case, i Ch. Div. L. R. 664. 

If a transfer of stock always carried a benefit, a différent rule might 
prevail, for it might be presumed that the transférée acquiesced in 
that which was to his intérest. But the ownership of stock in a build- 
ing and loan association by a debtor to the association is often burden- 
some. Where the ownership, as in this case, imposes a burden, and 
enables the association to lapply payments made on a land purchase 
to a wdrthless stock contract, ju&tice requires that thé burden should 
not be imposed without clear proof that the défendant agreed to be- 
come a stockholder. 

The évidence, we think, considered as a whole, shows that Manor 
only assumed to pay the $400 note, and that it was understood that 
he was tb' pay it in installments as drafts were drawn by the associa- 
tion. It is not shown, we thinkj that he made any contract to make 
payments on shares in the association or to pay premiums. The pay- 
ments, therefbre, that hé has made should be applied to the satisfac- 
tion of the riote for $460. If after making such application some part 
of the note remains unpaid, the receiver would be entitled to a decree 
against Manor for such sum, together with a vendor's lien upon the 
lot, and if such sum is not paid the lot should be sold under decree to 
satisfy it. If the amount of the payments is not clearly shown, and 
is not agreed on by thé parties, the court should decree a référence 
to a master... v 

We think; the court erred in permitting the application of parts of 
the payments inade by Manor to the stock contract with Weatherred. 

The decree of the Circuit Court is reversed, and the cause remanded, 
with instructions to proceed in conformity with the opinion of this 
court. 
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GREENING v. COMMERCIAL TRIBUNE CO. 

(Circuit Court of Appeals, Slxtti Circuit January 21, 1904.) 

No. 1,207. 

1. CONTKACT DP EmpI/Oymbnt— Construction. 

Défendant employée! plaintiff to take charge of Its advertising depart- 
ment from April 2, 1900, to January 1, 1902. The contract provided that 
défendant should be paid for his services, for the year 1900, "a sum equal 
to 50 per cent, of the excess of the net cash paid" to défendant for ad- 
vertising during the montbs of April to December, 1900, both included, 
over and above the net amount paid to it for the corresponding months 
of the year 1899, which was $103,000; that défendant should receive, for 
the year 1901, 40 per cent, of the net cash paid to défendant for adver- 
tising during that year in excess of $136,000; that the compensation paid 
plaintiff in any year should not exceed $10,000 "until the net cash re- 
ceipts of the company for advertising in said year" should be at the rate 
of $160,000 a year ; and that if the net cash receipts for advertising during 
the nlne months of 1900, and during the year 1901, should be $20,000 or 
more in excess of $239,000, theri plaintiff should hâve the option of extend- 
ing the contract for four years, or until and ineluding 1905. Defendant's 
contracts for advertising were mostly cash, and receipts were credited to 
the month in which the advertising was done, though not collected until 
the succeeding month. BeU, that whether plaintiff was entltled to an ex- 
tension of the contract depended on whether or not the amount of the net 
cash défendant received for advertising done during his term of service 
exceeded the amount specifled, and did not dépend on the amount of 
net cash received during plaintiff's term of service for advertising done, 
without regard to time. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Judson Harmon and L. C. Black, for plaintiff in error. 
Pogue & Pogue (Province M. Pogue, of counsel), for défendant 
in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was an action brought by the 
plaintifï in error, Henry B. Greening, against the défendant in error, 
the Commercial Tribune Company, on a contract for the employ- 
ment of the former as advertising manager of the latter. The plain- 
tifif claimed a balance due for services under the contract, and dam- 
ages for the wrongful refusai to extend it. Under the court's con- 
struction of the contract, which the plaintiff submits was erroneous, 
the jury was instructed to return a verdict for but a portion of the 
amount claimed due for services, and nothing for the alleged breach 
of contract. The instructions given are hère for review. 

The testimony tended to establish the following facts : In the early 
part of 1900, the advertising business of the Comniercial Tribune, a 
newspaper conducted in Cincinnati, was not in a satisfactory condi- 
tion. It had been "going downhill." The plaintiff was an experi- 
enced advertising manager, then located in New York. He was con- 
sulted, and came to Cincinnati in March, 1900. He examined the 
books, looked over the ground, and a contract was made, under which, 
on April 2, 1900, he took charge of the advertising business for the 
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remaining nine months of 1900, and for the yéar 1901, with the option 
of extending the contract for four years more upon certain conditions. 
The f oljowing is the contract : 

"The Commercial Tribune Company, a corporation, and Henry B. Green- 
Ing, hereby agrée with each other as follows: 

"The snid company hereby employa the said Greenlng as advertislng man- 
ager of the daily and Sunday Commercial Tribune during the period from 
April 2, 1900, to Jamiaryii, 1902, both inclusive, upon the foUowing terms 
and conditions: 

"I- 

"(1) He agrées to dévote ail bis time, skill and ability to the dutles of said 
employment, and to increasing the net amount of cash received by said com- 
pany for advertlsing. 

"(2) He is to hâve absolute control of the advertising department, both 
foreign and local, of said daily paper, during said period, subject, however, to 
the dictation and .<»ntrol of the manager of said company, and is to recel ve 
orders from Mm and no one else. He is to hâve not less than tvsro assist- 
ants who shall ■worlï under his direction, take their instructions from him 
only, and be;selected by hlmself with the approval of said manager. He is 
to hâve the co-operation of the editorlal department to such extent as may 
be deemedtnecessary by him and said manager. 

"(3) Ali advertising contracts shall pass through his hands. No other em- 
ployé of said company shaU make terms, rates, etc., lower than those printed 
on Its reguiar rate eard, nor shall the said Greening do so without the writ- 
ten consent of said manager. 

"(4) He shall hâve access to the advertising records of said company for 
the purpose of determining the net amount of advertising receipts during any 
portion or ail of said period. 

"II. 

"The company agrées (subject to. the proviso herelnafter contained): 
"Ist. To pay him on or before January 15, 1901, for his services during the 
year 1900, a sum which shall be equal to 50 per cent (fifty per cent) of the 
excess of the net cash paid to it for advertising in the daily and Sunday 
Commercial Tribune during the months of April to December, 1900, both in- 
cluded, oVer and above thé net amoimt paid to It for the coiTesponding 
months In the year 1S99, which was $103,000. 

"2d. To pay him on or before January 15, 1902, for his services during the 
year 1901, a suih which shall be equal to forty per cent (40 per cent) of the 
net cash paid to It for advertising In said daily and Sunday, during the year 

1901, In excess. of one huadred and thirty-six thousand dollars ($136,000). 
"3rd. To ^dva,nce to hiin during said period on account of said compen- 
sation fifty dolJars ($50) ai the end of each week, the amount of such ad- 
vances for eàch year to be deducted from the amount which may be found 
due him at thé final settlemeat atthe énd of each year. 

"4th. Provided, however, tïiat the compensation paid him shall in no year 
exceed the sum of ten thousand dollars ($10,000) per annum, untll the net 
cash receipts of said company for advertising in said year shall be at the 
rate of one htmdréd and Slxty thousand dollars ($160,000) per annum. After 
its said net receipts shaU havê attalned said sum of $160,000 In any year, 
any surplus for that year shall be paid to the said Greening untll he shall 
hâve received the rate of compensation herein flxed for that year. 

"III. 

"If the total net cash receipts for advertising in said daily and Sunday 
Commercial Tribune during the said nine months of 1900, and during the 
year 1901, Is twénty thousand dollars ($20,000), or more in e?;cess of two hun- 
dred and thlrty-nlne thousand dollars ($239,000), then at the option of said 
Greening this contract shall be extended for four years, that is for the years 

1902, 1803, 1904 and 1905, upon the same terms and conditions except that 
the compensation to be paid him during each of thèse four yeara shall be 
thlrty-three and one-third per cent (33% per cent), only of the net cash re- 
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ceipts for advertising during that year in said daily and Suiulay Commercial 
Tribune over and in excess of one hundred and ttiirty-six ttiousand dollars 
($136,000)." 

At the examination made by the plaintiff before he enter ed into 
the contract, he found the advertising- business, as conducted, was 
substantially a cash one. An insignificant amount of transient ad- 
vertising was paid for v^^hen ordered, and was known as "counter cash." 
Ail other advertising was charged on the advertising ledger, and 
was payable monthly. The charges were made the month the adver- 
tising was done. The bills were made out between the ist and 5th 
of the succeeding month, and at once put in process of collection. 
When paid, the cash receipts were credited to the month the adver- 
tising was done. To ascertain what had been done the year before, 
as a basis for his compensation, in case he should materially increase 
the business and receipts, the plaintiff examined the advertising ledger. 
He testified he understood that the figures inserted in the contract sent 
him to New York for signature were taken from the ledger and agreed 
with the results of his examination. After assuming charge, in order 
to be kept informecî of the resuit of his work, he was furnished at 
the end of each month, that is, between the ist and Sth of the suc- 
ceeding month, a written statement, taken from the advertising ledger, 
of the business of the month. The monthly advertising bills were 
in some instances subject to certain commissions, discounts, and other 
déductions, which accounted for the use of the words "net cash," "net 
receipts," and "net cash receipts" used in the contract; but, so far 
as the plaintiff was concerned, they were treated as collectible, and, 
in point of fact, of the $280,000 of earnings from April 2, 1900, to 
January i, 1902, ail but about $800 had been paid when this case was 
tried. It was no part of the plaintiff's duty to collect the accounts, 
although he did work in that line on spécial occasions when asked. 

On taking charge, the plaintiff found the advertising department 
in bad shape. He reorganized it, and set to work to build up the busi- 
ness. During the remaining nine months of 1900 there was no in- 
crease of business entithng him to a percentage on the excess, so he 
received only the sum of $50 a week advanced him under the con- 
tract. The next year, 1901, his work began to tell, and, as the monthly 
statements showed, there was a large and growing increase in the 
business and receipts. The gênerai manager expressed great satis- 
faction with the way the plaintiff was getting on. Twice during the 
year — the last time in October — it was necessary for the plaintiff, in 
order to secure certain men, to increase the salaries paid before he 
became advertising manager, and each time the'general manager said, 
"Hère, you are making $15,000 to $16,000 a year, and you hâve got 
to stand some of this excess." So the plaintiff did. 

In October, November, and December, without the consent of the 
plaintiff, the company took three notes, amounting in the aggregate to 
about $7,000, extending the time for the payment of certain accounts 
beyond the end of the year. The notes were perfectly good, could 
hâve been discounted at any time, and were paid when due. The ad- 
vertising business during the closing months of the year was unusually 
g-ood. In October it amounted to about $18,000, in November to 
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nearly $21,000, and in December to about $20,000. At the same time 
the business increased, the collections began to fall off , and, on Decem- 
be 31, 1901, there was outstanding and unpaid over $37,000. Such 
being the condition ôf affairs and the tiine approaching for ascertain- 
ing whether the plaintiff was entitled to extend the contract by reason 
of having increased "the total net cash receipts for advertising during 
the nine months of 1900, and during the year 1901, in the sum of 
$20,000 or more in eixcess of $239,000," the gênerai manager, now 
président, of the company, wrote the plaintiff, stating it would be im- 
possible at that time to ascertain whether he was entitled to extend 
the contract, and requesting him to enter into an agreement to con- 
tinue with the paper until such time, not exceeding four months, as 
might enable them to adjust and détermine the questions and mat- 
ters in doubt. The plaintiff declined to enter into this agreement, 
telling the président, both orally and in a letter, that the figures were 
at hand to déterminé whether he was entitled to extend the contract, 
and calling his attention to the fact that the advertising business had 
been exceptionally good, and that the only trouble was in the collec- 
tions, which were being needlessly delayed. The'answer to this was 
a letter peremptorily notifying him that he was not entitled to extend* 
the, contract, that it was at an end, and he might act accordingly. The 
usual statement of the advertising done during the month of De- 
cember was refused the plaintiff, and the collector was notified by the 
officers, of the company not to collect the December bills. It appears, 
however, as we bave already stated, that, of the $37,000 outstanding 
at the close of 1901, ail but about $800 had been coUected when the 
suit was tried below. 

On the trial, in view of the above testimony, it became a question 
whether the measUre of plaintiff's compensation, and the test of his 
riglit to extend the contract, was the amount of the net cash the com- 
pany received for advertising done during his term of service, or the 
amount of net cash it received during his term of service for adver- 
tising done, no matter when. The court took the view that the latter 
construction was the correct one, and so instructed the jury. Was 
the court correct in so holding? 

I. The object of the contract was to increase the advertising busi- 
ness of the paper. The inducement to the plaintiff to leave New 
York and corne to Cincinnati was the large percentage offered him 
on the fruits of the increase. The new business must be good busi- 
ness, business which would resuit in an increase of the net cash re- 
ceipts, and of this increase he was to get his share. As he had noth- 
ing to do with the collection of the accounts, the only way in which 
he çould increase the net cash receipts was by adding to the adver- 
tising business. Accordingly, the contract carefully provided that he 
should get his share of the net cash of the increase — the excess of 
net cash received for advertising done when he had charge over that 
received before. Thus, the contract provided that he should be paid 
for his services during the year 1900 "a sum which shall be equal to 
50 per cent, of the excess of the net cash paid to it for advertising 
in the daily and Sunday Commercial Tribune during the months of 
April to December, 1900, both included, over and above the net 
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amount paid to it for the Corresponding months in tlie year 1899, whicli 
was $103,000." Observe the précision of the language. This provi- 
sion does net read : 

"A sum -which shall be equal to 50 per cent, of the excess of the net cash 
paid to it during the months of April to December, 1900, both Included, for 
advertising in the daily and Sunday Commercial Tribune, over and above the 
net amount paid to it during the corresponding months of the year 1899, 
which was $103,000." 

But the défendant contends it means this, and the court so held. 
If it does, why did not the parties employ the latter language? If 
the compensation v^as to be computed upon the excess of net cash 
paid the company during the period mentioned for advertising, no 
matter when, why not say so? So with respect to the second clause, 
wliich provides that for the year 1901 the plaintiff shall receive a sum 
"which shall be equal to 40 per cent of the net cash paid to it [the 
company] for advertising, * * * during the year 1901, in ex- 
cess of $136,000." It was not "the net cash paid the company during 
the year 1901 for advertising, no matter when," but that paid it "for 
advertising during the year 1901," which was to govern. So, in the 
fourth clause, where it is provided that the compensation paid him 
shall in no year exceed the sum of $10,000 "until the net cash receipts 
of said company for advertising in said year" shall be at the rate of 
$160,000 per annum. The net cash receipts are those received, no 
matter when, "for advertising in said year," and not those received 
in said year for advertising, no matter when. And with respect to 
the extension, the same exact use of words is apparent. If the total 
net cash receipts "for advertising * * * during the said nine 
months of 1900, and during the year 1901, is $20,000 or more in ex- 
cess of $239,000," then the plaintiff should hâve the option of extend- 
ing the contract for four years. 

2. So much for the natural construction of the language. But the 
court below thought that, uniess the compensation was based on the 
actual cash received during the year, there would be no method of 
reaching a final settleraent at the end of the year. Apropos of this, 
the record shows that it took the bookkeeper some eight months to 
figure out the net cash receipts for the nine months of the year 1900, 
and the président of the company requested the plaintiff to give him 
four months' time to figure out the net cash receipts during the year 
1900. So it does not appear from the facts shown that the construc- 
tion the court took would expedite in any way the yearly or final set- 
.tlement. As a practical matter, it was as easy to reach a settlement 
under one construction as the other. 

We hâve already referred incidentally to the construction the par- 
ties put upon this contract. The contract provided that the plaintiff 
should hâve "access to the advertising records of said company for the 
purpose of determining the net amount of advertising receipts during 
any portion or ail of said period." The advertising records show 
the advertising receipts, but show them credited to the month in which 
the advertising was donc. The statements rendered at the close of 
each month, both to the président of the company and to the plaintiff, 
were based upon thèse records. Each month's business was credited 
to the month when it was donc, and so were the receipts for it. The 
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gênerai /nanager of the company was thus kept advised, from month 
to month, o£ the amoiint of business done during the month, and of 
the cash the company would receive for advertising during that month, 
This explains why the gênerai manager demanded that the plaintiff 
should pay a part of the increased compensation of his assistants, be- 
cause he was making "$15,000 or $16,000 a year." Such was the pré- 
cise amount he would hâve received if accounts collected after his dis- 
charge had been considered in making the computation. 

3. But it is suggested that, under the construction of the court be- 
low, things would balance themselves. If the plaintiff lost the benefit 
of some receipts earned before his term ended, he got the benefit of 
some receipts earned before his term began. If he lost the benefit of 
$20,000 earned in December, 1901, he got the benefit of $18,000 earned 
prior to April i, 1900. But in point of fact, not simply the Decem- 
ber accounts, but certain accounts of preceding months went over. 
Altogethier, the notes and accounts uncollected at the close of 1901 
amounted to about $37,000. A man deprived of 40 per cent, of $37,- 
000, receipts resulting from his own work, is hardly compensated by a 
like percentage on $18,000, receipts resulting from his predecessor's 
work. The différence is nearly $20,000 ; that represented $8,000 com- 
pensation, and, under the contract, was enough to entitle him to ex- 
tend it for four years more. The natural construction is the just and 
reasonable one. He was employed to increase the business. More 
business meant more receipts — an excess of cash paid în — and of this 
the plaintiff was to get his share. The business being substantially 
a cash one— bills payable monthly— the presumption was that the year's 
accounts would be collected by the I5th of January, if proper efforts 
were made. At any rate, by that time it could be ascertained with 
sufficient certain ty what the cash receipts from the advertising done 
during the year would be. Certainly that construction ought not to 
be favbred, ought rather to be avoided, which put it in the power of 
one of the parties, after receiving the benefit of the other's work in 
increased earnings, to deprive him of his compensation by postponing 
for any cause the turning of those earnings into cash. 

The judgment of the lower court is reversed, and the case remanded' 
with instructions to grant a new trial. 



HANMIY v. UNITED STATES. 

(Circuit Court o( Appeals, Second Circuit. September 16, 1903.) 

No. 191. 

1. FBATjp0iiBNT Use of Mailb-~Sbntence — Consolidation of Indictmbnts. 
The consolidation of three Indlctments, each charglng a separate of- 
fense ot UBing the mails to def raud, ail Çommltted in the same six months,. 
does not, on conviction of àll the offenses, prevent a sentence for each 
of them, under Rev. St. I 5480 [tT. S. Comp. St. 1901, p. 3696], provlding 
that an Indictment may charge three such ofEenses çommltted In the same- 
six months, but the court thereon shall glve a single sentence. 

If 1. Use of mails for frauds and coUnterfeiting, see note to Timmons v.. 
Unité i States, 30 C. G. A. 86. 
See Post Office, vol. 40, Cent Dig. iW. 
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On Rehearing. For former opinion, see 123 Fed. 849. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. A rehearing is asked for on two grounds : (i) 
Because the décision is in confîict with In re De Bara, 179 U. S. 316, 
21 Sup. Ct. iio, 45 L. Ed. 207; and (2) because this court "cannot 
hâve considered the point taken in the brief fîled in this cause, that the 
sentence imposed was authorized by law." 

Although the "point taken in the brief" comprised only a dozen 
lines referring to Howard v. United States, 75 Fed. 986, 21 C. C. A. 
586, 34 L. R. A. 509, it was not overlooked. We discussed the propo- 
sition at considérable length, and set forth quite fully the reasons 
which persuaded us to the conclusion that the "single sentence" of 
section 5480, Rev. St. [U. S. Comp. St. 1901, p. 3696], meant a single 
sentence not exceeding the limits specified in the section for a single 
offense. With section 1024 [U. S. Comp. St. 1901, p. 720 J already 
on the statute book, it is difficult to understand why Congress in- 
serted the amendment as to including three offenses in a single in- 
dictment, unless it intended thus to restrict the single sentence for 
those three offenses. 

The De Bara Case was not cited on the briefs of either side, and 
was overlooked by us. It seems to be in conflict with our conclusion ; 
the pétition for rehearing is therefore granted. 



BBADLEY v. ECOLES (two cases). 

(Circuit Court of Appeals, Second Circuit. November 18, 1903.) 

Nos. 143, 144. 

1. Patents — Invention— Thill-Coupling. 

Ttie Bradley patent, No. 609,928, (or a thill-coupling, comprislag a di- 
vlded draft-eye, having splierical reeesses in its jaws, and a sptierical 
wrist or linueljle on tlie thill or pôle iron, in combination with a leather 
packlng, consisting of a single pièce compressed into a splierical form. 
adapted to fit between the draft-eye and knuckle to prevent rattling, 
while entitled to only a narrow construction — the form of packing being 
the only novel feature of the combination — witliin such Umitation was 
not anticipated, and shows invention. 

2. Samb— Designs — Subjects PATKNTABt,E. 

A washer for thili-coupling, adapted to be used around the spherical 
knuckle of the thill-iron, as a packing between that and the draft-eye. 
where it is concealed from sight, cannot be made the subject of a desigji 
patent. 
S. Bamb— Washeb for Thill-Ccuplbrb. 

The Bradley design patent, No. 28,571, for a design for a washer for 
thill-couplers, is void, as covering an article whlch is not a proper sub 
jeet of such a patent. 
4. Samb— Thill- ConPLiNG. 

The Bradley design patent, No. 32,747, for a design for a draft-arm lu 
a thill-coupling, is void for anticipation by the structure shown in a prior 
mechanical patent to the same patentée. 
E. Appbaii— Motion to Dismiss. 

Whether or not a court erred in entering a certain decree is a question 
to be presented on a review of such decree, and cannot be raised on a 
motion to dismiss an appcal therefrom. 

126 F.—eo 
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Appeals froin 'thé Circuit Court bf the United States for the North- 
ern Pistrictofl^ew York. , - / , 
Fôf opinions below, seè 122 Fed. ^67, 871. 

The appeal in theflrst cause Is from an Interlocutory decree for Injunetlon 
and aecounting, sustaining the single, clalm of United States letters patent 
No. 609,928, Aiigust 30, 189,8 (application September 28, 18&7), to complainant, 
for an improvement in thlll-çouplings. The appeal in the second cause is 
from a "similàr interlocutory dècree sustaining the validlty, and finding tn- 
fringement of two certain United States design patents, viz., No. 28,571, May 
10, 1898 (application March 14, 1898), design for a washer for thlll-couplings, 
and No. 32,747, May 29, 190» (application April 30, 1900), design for a thill- 
coupling. .Inasmuch as albthree patents relate to the same coupling device, 
they may ïe most conveniently considered together. 

W, A. ÏVIegTath, for appèllant. 
Howarçï P. Denison, for appellee. 

Before I.ACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOIVIBE, Circuit Judge. The mechanical patent (609,928), as 
the specificatipn asserts, "relates to that class of thill-couplings which 
comprise a divided draft-eye on the vehicle, and a spherioal wrist or 
knuckle on the thill or pc'e iron, which is adapted to be seated in the 
draft-eye. The object 0. the invention is to provide the coupHng with 
a packing which çffectuaily prevents rattling and is very durable." 

The précise thing covered by the patent is most clearly, indicated in 
one of the drawings, which is hère reproduced : 




Fig. 3 is a perspective view of the wrîst ' of the thill-iron, with the 
itnproved packittg applied ' thereto. It will be understood that the 
substantially sbhèricai wrîst or tcriuçklè of ,the thill-iron is inserted in 
correspondingly shaped sockets or bearing surfaces formed in the 
draft-eye. This f orm of wrist permits the thill to rock somtewhat in 
the draft-eye, àbdivearthei parts uniformly. Such wristS knd draft- 
eyes werèold. Indeed they* àrfei'found well illustrated in complainant's 
United States patent 485,856, of November 8, 1892, where it is statedj 
that one object of -making them in such forrais to avoid rattling. In 
this patent of 1892 the wrist was provided with an opéning br recess 
extending diametrically through the eàme; ârid filled With an absorbent 
plug of fel^ or similar material s^turated With oil. "The oil held by 
the felt issue^ slowly frorn opposite ends of the openihg and is fed be- 
tween the wrist and the draft-eye sections, whereby thèse parts are 
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lubricated." It appears from the complainant's testimony that the 
devices of his 1892 patent did not secure a perfect noiseless coupling. 
He says further : 

"The trade demands a thill-coupllng whlch will not rattle, and one whicli 
will not rattle from continuons use. ïhe best results hâve been obtalned by 
constructing a thlll-coupling in which there were two jaws, one flxed and the 
other movable, the interior faces ot which are concaved, or constructed 
hemispherlcal, so that they may reçoive a spherical knuckle between such 
jaws. To use such a thill-coupllng without a leather packing would require 
a constant oiling. As a matter of fact, if it were constantly oiled, it would 
continue to wear dry, so as to make its use noisy and cause it to squeak. 
I found It would be necessary to eonstruct soine kind of a leather packing. 
First along I experienced great difficulty in retaining a packing within a thill- 
coupling, but after repeated experiments I devised a way « • * showii 
in Fig. 3 of the drawings of the patent in suit." 

The spécification thus describes the packing and its opération : 

"I represents a spherical packing which surrounds the wrist, h, and is 
seated in corresponding cavities of the jaws of the draft-eye. ïhis packing 
is made of a flat pièce of hard oak leather, and bent and molded by pressure 
to the required spherical form, with the open joint, j, extending along one 
side, so that this split packing will retain its shape, but can be sprung over 
the wrist. The packing is constructed with truucated ends, which are ar- 
rangea at right angles to the open joint at the ends thereof, and whereby 
the packing straddles the wrist of the thill-lron, while it entirely envelopss 
the spherical knuckle, and séparâtes the same from. the metalUc surface of 
the surrounding spherical socket. The packing is preferably saturated with 
tallow. The packing being seated in the spherical recesses of the jaws of 
the draft-eye, it is flrmly clasped therein; and as the pressure of the jaws 
falls with greatest force upon the outer side of the packing, which is mucli 
larger in area and diameter than the inner side, the packing is rigidly held 
in the draft-eye, and is prevented from turning in the same while the wrist 
turns in the packing. In other words, the friction between the outer side 
of the spherical packing and the draft-eye is far greater than that between 
the inner side of the packing and the wrist, and the conséquence is that the 
wrist tums in the packing, while the latter is held stationary in the draft-eye. 
The Inner surface of the packing wears very smooth, and forms a very perfect 
bearing for the wrist to work in. By contriving the packing in this manner, 
the rattling of the thill-coupling is not only prevented, but the twisting or 
wringing of the paclùng in the draft-eye, which is so common and destructive 
in cylindrical packings, Ib entirely avoided, and the life of the packing greatly 
lengthened." 

The daim reads : 

"The combination with a draft-eye having spherical recesses in its jaws, 
and a draft-iron having a spherical knuckle, of an interposed spherical pack- 
ing provided with an open longitudinal joint along its side, and with truncated 
ends at the ends of said joint, said packing enveloping the knuckle entirely, 
and separating the same from the spherical bearing surfaces of the surround- 
ing draft-eye, substantially as set forth." 

It is conceded by both sides that the only new élément of the com- 
bination is the spherical packing, and it is apparent from the language 
of the claim that the patentée is confined to the précise form of pack- 
ing therein set forth. That is a hard leather packing — molded before 
application into such shape as will cover the knuckle completely — in- 
tégral, but with an open longitudinal joint which permits it to be 
sprung open so as to slip over the knuckle, whereupon it résumes 
its spherical shape. It is in évidence that more than 500,000 of thèse 
ball-bearing couplings with such packing had been sold by complain- 
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ant down to the time he testifi'ed. By reason of its shape, it conforms 
to the contour of the spherical knuckie, and thereby prevents not 
only vertical movements, but also latéral chucking, and holds the 
thill-iron firmly within its grasp in ail directions, and prevents rattling. 
It is useful. That it is also novel, a brief review of the prior patents 
relied on by défendant Vvill demoïistrate : 

In the Temple patent, 297,043, June 5, 1883, the packing, called 
in that patent a "flexible sleeve," is made of rawhide or other suit- 
able flexible material; but the metallic barrel over which it is slipped 
is cylindrical, and the packing doés not cover its ends. The packing 
is itself, cylindrical, and to any contact of parts caused by latéral or 
tortional twists it supplies no nonmetallic bufïer. Five other forms of 
barrel varying from the cylindrical are shown, but in none of them 
does the packing extend over the ends or sides. Appellant's brief as- 
serts that, "when the packing is used on the form [of barrel] shown 
on the left of Fig. 3 [Temple patent], it will shape itself to the form 
called for by the claim of the patent in suit." There is no warrant in 
the Temple patent for such assertion. Nothing therein indicates that 
the sleevé, even when in use, covers anything except the peripheral 
surface ôf the barrel. 

The Hannan device, 341,235, May 4, 1886, is similar to Temple's. 
The thill-iroti is bifurcated, and formed with a rigid cylindrical hinge- 
pin, around which is wrapped a bushing of leather or other suitable 
material. '., 

Two patents to Murray, 357,221, February 8, 1887, and 377,861, 
February 14, 1888, show dratt-irons with spherical knuckles, and draft- 
eyes with sphericail reces'ses, but they do not indicate any packing or 
bushing; and the same is true of Blackman, 463,681, November 24, 
1901, and of Bradley patent of 1892,. referred to supra, in which a lu- 
bricant was f ed into the sockat from an absorbent plug. Murray, how- 
ever, also toôk otit a Cartadian patent September 18, 1888. It shows 
a thill-iron in i the i bifurcation of, which there is a bail with cylindrical 
trunnions, which is inserted in a recess in the draft-iron. Ûpon the 
top of this ball^Btnd between it and a so-called métal follower which 
keeps it in place, there is located an "inverted cup-shaped packing, 
preferably of leather or rawhide, or similar elastic material, prefer- 
ably soaked in or impregnated with a suitable lubricant." In the bot- 
tom of the recess, under the bail, is; laid a similar cup-shaped pack- 
ing. This closely resembles the device of the patent, but is not the 
same, since it is not intégral, and thérefore does not cover the bail as 
cOinplètely as does the packing of thç, patent; the two cups being sepa- 
rated from each other by the width pf the trunnions. There is no an- 
ticipation. 

On the C[Uestion of invention the'patent is apparently a very narrow 
ohe. LeatTier packing was old, aiid, in whatever form it might be 
when put in placé, the friction and pressure of the bail in the spherical 
socket would naturally tend to bring it into spherical form. Never- 
theless the riïolded and intégral packing of the patent appears, from 
the testimony of complainant, to hâve prevented rattling to an extent 
not secured by other forms of packing, with which he experimented 
for five years before he hit upon this device. And it has commended 
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itself to the public, as large and increasing sales indicate. Défendant 
lias introduced no évidence on this branch of the case except the ear- 
lier patents, and we are inclined to the conclusion expressed by the 
judge who heard the cause at circuit : 

"It Is quite true that pièces of rawhide, cloth, or leather of any description 
placed in the spherical recesses beneath the wrist or knuckle of the tliill or 
pôle, and also above before the draft-eye Is closed and fastened, will form 
a sort of substltute for the packing described. So pièces of flat leather so 
placed, the one pièce above and the other pièce below, if eut of the right size 
and thickness, will constitute an • * * inferior substltute; * * ♦ but 
such substitutes are not the équivalent of the packing described, * * * 
and ail substitutes of that description used prior to complainant's invention 
* * * dld not serve the purpose for whlch designed, except to a * * * 
sllght estent." 

The patent must be confined closely to the précise device of the 
claim. The spécification states that "the packing may be composed 
of separate halves," but no such form is included in the claim, nor 
would the prior art allow the patentée so to include it. To tlie extent 
of the spécifie claim, however, we are not inclined to defeat the pat- 
ent merely because the change from earher devices is slight and ap- 
parently simple, when it is, as this appears to be, novel, efficient, and 
popular. Infringement is not disputed. 

The fîrst patent included in the second suit, No. 28,571, May 10, 
1898, is for "Design for a Washer for Thill-Couplers." The spécifi- 
cation states that "this design relates to the configuration of a washer 
for thill-couplings. The essential feature of my design consists in 
an approximately spherical body which is truncated at both ends, and 
divided longitudinally at one side." The subject of the patent is the 
identical intégral spherical truncated washer we hâve just been con- 
sidering, which is placed in the recess of the draft-eye as packing for 
the knuckle of the thill-iron. When so placed, it is as much out of 
sight as was the horseshoe calk in Rowe v. Blodgett, 112 Fed. 61, 50 
C. C. A. 120, with which cause the one at bar seems to be on ail fours. 
It is another instance of the "libéral," if not lax, practice in issuing 
design patents which was therein referred to. The washer, like the 
horseshoe calk, is not intended for display, but for an obscure use. 
There is no évidence that its form appeals in any way to the eye, or 
serves to commend it to purchasers and users as a thing of beauty. 
There is not a scintilla of évidence that the sale of a single washer 
was ever induced by reason of any attractiveness in its appearance. 
Functional utility entitled the patentée to the mechanical patent al- 
ready discussed, but mère functional utility did not entitle him to a 
design patent for the same article. 

The other design patent, No. 32,747, May 29, 1900, is for the draft- 
arm part of the thill-coupling with which the spherical leather washer 
is used. The spécification states that : 

"The leading or material feature of my design consists in the inverted 
C shaped clip, a, and provided with a draft-arm, b, extending at substantially 
a right angle therefrom. * ♦ * Tbe clip, a, is flattened out at the point, 
'o, where it passes over the axle and terminâtes in the cylindrical ends, d, 
■whlch ends are threaded in the usual way, the threads not being shown. The 
draft-arm, b, upon its lower side, is curved or rounded both longitudinally 
and laterally, as shown at b' and terminâtes in the eye, d'. The upper face 
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of tbe i(a^d draf t-arm, ib, Is eut away.^fi;slipwn,at e; and the central portloa 
oî thë sàia.dràft-àrm is reipoved, as shWp ât è', to form a spherical soeket 
tb recélTe a èipliériôal-'lîniickie connectes wlth the thill-lron." 

When it is remembered that wh^t the patentée was seeking for was 
such a packing as would improve his coupling of spherical knuckle 
and SQckét, it is npt surprising to find à close counterpart of the above- 
described draft-arm in Ms earlier patent of 1892. Fig. i of that patent 
is hère prodiiced : 




_3r 



We find the "inverted U shaped clip" at a, and the "draft-arm ex- 
tending at substantially a right angle theref rom" is found at f . The 
clip is "flattened out where it passes over the axle." It terminâtes in 
"cylindrical ends, which ends are threaded," shown at B. The "draft- 
arm upon its lower side is curved or rounded both longitudinally and 
laterally," as may be seen from inspection of the contour of f. The 
"upper face of the draft-arm is eut away," and the "central portion 
removed to form a spherical soeket to receive a spherical knuckle," 
as is depicted very clearly in the drawing. The design of the patent 
in suit is almost a Chinese copy of the drawing of the draft-arm in 
the patent of 1892, the only variance being an extremely slight différ- 
ence in the degree of curve longitudinally on the lower side. But 
such a trivial variance is not sufficient to support a patent. As was 
said by the Court of Appeals in the Sixth Circuit : 

"The différence In the curve at the bottom [Qf the frame for electrical ma- 
chines] Is one which would suggest itself to any workman, and does not in- 
volve that exercise of the Inventive genius which is as necessary to support 
a design as a mechàhlcal patent," Westlnghouse E. & M. Co. v. Triumph • 
Electric C6., 97 Fed. 99, 38 C. C.. A- 65. 

The patent itt suit is anticipated by the structure shown in com* 
plainant's patent ôf 1892, and is therefore void. 
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A motion was made to dismiss the appeal in suit No. 2 upon the 
following State of facts: The cause was heard on April i6, 1903. 
The décision of the court expressed in an opinion was filed May 23d, 
122 Fed. 871. A decree in favor of complainant, sustaining the 
vahdity of the patents, and ordering injunction and accounting, was 
filed May 25th. On June 23d another decree was entered, sustaining 
the validity of the patents, and ordering injunction and accounting, 
but providing for a suspension of the injunction upon filing a bond. 
This decree of June 23d recited the fihng of the opinion, but made 
no référence whatever to the decree of May 25th. On July 3d, de- 
fendant filed the bond required upon suspension of the injunction. 
On July 23d, pétition for appeal from decree of June 23d was ap- 
parently left with the clerk, or forwarded to the judge, who on July 
27th signed an allowance of appeal, which, with assignment of errors, 
was filed July 29th. The assignment of errors is dated July 23d, and 
indorsed by the judge, "Presented July 27, 1903." Apparently no 
appeal bond was filed with thèse papers. On August 3d, complain- 
ant made a motion to set aside the appeal allowed July 27th upon 
the ground that it was not taken within 30 days from entry. On 
August 6th the motion was granted, and by an order dated and filed 
that day it was provided that the "appeal is dismissed." On August 
3d the défendant moved for a rehearing and review of the decree en- 
tered June 23d, and on August loth the court granted said motion, 
and entered an order to that effect. Subsequently on the same day a 
décision which recited that the court had considered the rehearing 
was filed. It found in complainant's favor as to validity of the pat- 
ents, and directed injunction and accounting. Thereafter, on August 
I2th, a decree was entered, which, after reciting the filing of opinion 
on May 23d (122 Fed. 871), the entering of decree on June 23d, the 
allowance and filing of notice of appeal, and the granting of motion 
to dismiss the same, contains the following: 

"Whereupon counsel for défendant on the same day having moved for a re- 
hearing for the sole purpose of having a later decree entered, from which to 
appeal, and said motion for rehearing having been granted solely for such 
purpose, the court at once, wlthout argument, did décide that the complain- 
ant's patents mentioned In the bill of complaint hereln are valid," etc. 

This decree of August I2th adjiidged the validity of the patents, 
their ownership by complainant, and infringement by défendant, and 
ordered injunction and accounting, with a provision for suspension 
of injunction pending appeal. It contains no référence whatever to 
the decree of May 25th. Appeal from this last decree of August I2th 
was perfècted in proper form, and within 30 days from entry. Such 
appeal is the one now before this court, which complainant moves to 
dismiss. 

Three propositions are advanced in support of the motion. 

First. "The Circuit Court erred in granting a motion for a rehear- 
ing after the time had expired in which to appeal, in view of the fact 
that such motion for rehearing was made for the sole purpose of 
compelling complainant to enter a new decree, from which an appeal 
could be taken." 
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Second. "That the Circuit Court erred in granting the motion for a 
rehearing,rwhich did not comply with eqtlity rule 88." 

Manîfêstly, whether the court below erred or did not err in enter- 
ing a certain decree is a question to be presented upon review of such 
decree. It bas nothing to do with a motion to dismiss appeal from 
such decree. The facts and circumstances which make the appeal 
effective or not ail arise subséquent tO the entry of the decree. 

Third. "The Circuit Court erred in granting a pétition for a re- 
hearing, for the reason that the term at which the cause was argued 
had passed, and no pétition or appeal or motion for rehearing had 
been made dqring said term." 

In addition to what bas just been said, it may be noted that the 
April term in the Northern District begins on the first Tuesday of 
that monthf The next term begins on the first Tuesday of December. 
The April term continues tjntil the next ensuing term begins, and ail 
the transactions above set forth took place during the April term. 

In suit No. I the decree of the Circuit Court is affirmed, with costs 
to complainant. 

In suit No. 2 the decree of the Circuit Court of August 12, 1903, 
is reyersed, with costs to défendant, and the cause remanded, with in- 
structions to dismiss the bill. 

Pétition for Rehearing. 
(November 28, 1903.) 
PER CURIAM. The pétition for rehearing merely présents again 
the argument ad-vanced upon appeal, which was fully heard and duly 
consideredi 
Motion denied. 



MORGAN & WRIGHT v. PBNNSYLVANIA RUBBER CO. 

(Circuit Court of Appeals, Third Circuit. December 7, 1903.) 

No. 9. 

1. Patents— Inpkingembnt—Pneumatic Tires. 

The Morgan & Wright patent, No. 502,047, for a pneumatic tire, eom- 
prising a tubular sheath faàTlng a llmlted split or opening for the Inser- 
tion and removal of an air-tube, and an Inclosed removable air-tube, by 
the language of the spécification and claims, as well as by the amend- 
ment of thé latter tn the Patent Office, makes the essentiel feature of the 
Invention the pecullar flattened closed «id portions of the air-tube which 
extend beyond the Inflatable portion, and detaehably overlap the same 
when plâced within the sheath, so as to be clasped thereby, and held by 
pressure against the wall. of the sheath when the tube is inflated, form- 
ing a practieally continuons alr-cushlon; and the patent is not Infringed 
by a structure which lacks such feature. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

The foUowing is the opinion of Buffington, District Judge, in the 
Circuit Coiirt: 

Thls Is a bill In equity brought by Morgan & Wright against the Penn- 
sylvania Rubber Company for alleged infringement of claims 3, 5, C, 7, and 
8 of patent No. 502,047, granted July 25, 1893, for a pneumatic tire. As tlie 
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<'ase tiirns on infringement, we assume the valldity of the patent. The tire 
described in the patent consists of a noncontinuous inflatable air-tube In- 
serted through a limited opening Into a contlnuous noninflatable sheath. Tlie 
distinctive feature of this tube-tire is its closure. Mechanically, this is done 
by flattening or closing its end portions outward from the closure Une, and 
vulcanizing the tube "so as to praetically unité the meeting sides of each 
flattened end as one solld pièce." The object of this flattened-end, solid pièce, 
extension-joint structure, as contrasted with simply closing the tube at 
terminal points, is, as stated by the patent, threefold. The flrst is the joint- 
strength thereby seeured. "By flattening and closing the end portions of the 
air-tube as aforesaid, we adapt them to withstand leakage under the strain 
of inflation, since, in place of simply closing the tube at terminal points, we 
permanently unité its opposite walls along the end portions of the tube, which 
union extends back some distance from the terminais of the structure, and 
render such flattened portions praetically solid." The second is the automatic 
re-enforcement of such joint when inflated in a sheath, from being clamped 
against the sheath wall by its own inflatable end. "This arrangement also 
permits us to lap the flattened end portions of the tube upon its inflatable 
portions, which latter, when inflated, will clamp the flattened end portions 
against the inner wall of the sheath, thereby flrmly holding them, and avoid- 
ing any and ail displacement during service, and effiectively securing the tube 
against leakage." Third, the overlapping of the solid ends and the inflatable 
end portions of the tire unité to make a praetically solld, contlnuous tube; 
the flattened end portions being forced into tube shape' by the sheath walls 
and the inflated tube end, while the abutting or opposing inflatable ends of 
the tube make a flexible, diagonally atranged partition. "The flattened 
terminais, a', of the air-tube shown in said Figs. 5 and 6, lap to some extent 
the inflatable end portions of the tube, and hence when the tube is inflated, 
the transversely flattened end portions of the tube will be pressed and flrmly 
held against the inside wall of the sheath, and, when thus held against the 
transversely circular or curved inner wall of the sheath, the said flattened 
*nds of the air-tube will be caused by the Internai pressure to partake of the 
transverse curvature of the wall of the sheath, and thereby lie close to the 
same, and occupy but very little space. * * * The tube thus inflated will 
hâve the practical efCect of a continuons tube, since the abutting or opposing 
lapping inflatable portions of the tube, as at a', will be pressed closely to- 
gether by the confined body of air, and will lie within the sheath, so as to 
form a flexible diagonally arranged partition, which will in no wise interfère 
with the gênerai elasticity of the inflated tire." 

An examination of the spécifications, drawings, and proceedings in the 
Patent Ofiice shows that the solld flattened end was a distinctive feature of 
the invention urged in securing the patent. Not only do we find the élément 
«f a flattened end portion carried into each claim hère involved, but it was 
Inserted after rejection, and its présence urged as a ground for a patent 
grant. A division examiner said: "The gist of the rejeeted claims is an air- 
tube with overlapping flattened ends;" and the examiner in chief : "Tlie ob- 
ject aimed at, and seeured, by flattening the ends of the air-tubes, is to af- 
ford means for tightly and reliably closing them prier to inflating, and adapt- 
Ing them, when the tire is inserted in tbe sheath to overlap, so that the flat 
ends will each rest upon a portion of the tube which expands on inflation, 
and préserves a perfectly cylindrical form." Having obtained the patent 
after inserting this limitation in the claim, the patentées cannot ask for a 
construction as broad as the daim prior to such limitation. Knapp v. Morss, 
150 U. S. 221, 14 Sup. et. 81, 37 L. Ed. 1059. Such being the case, it is clear 
to us no infringement is hère shown. The respondent bas no flattened end, 
and no closure by flattened end. Its closure is wholly terminal, in that the 
tire is inflated to its extrême end. To say that the respondent strengthens and 
re-enforces such closure, and therefore infringes the patent, is to beg the 
question. True, It does strçngthen and re-enforce such closure, but it is by 
attaching to the inflated portion behind it. This is re-enforcement of a dif- 
férent type from the patent. The latter was not granted a claim for any 
re-enforced closure, but for a closure re-enforced by flattened ends. By the 
grant of the patent the door was not closed to ail improvement in this Une. 
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To our mlnd( the respondent bas foitnd a différent mode of closure, and sueh 
mode Is not by a flattened end. 

When'the patentées, speaking by thelr counsel, said, In urging the grant 
ofthis patent: "In order to effiectively close, the ends of this light and com- 
paratively délicate structure, the end portions of the tube are, prlor to vul- 
canlzatlon, flattened down; and, witb a view of so expressing sueh flattenlng 
as to satisf y the examiner that applicants désiré to cover only what they 
hâve Invented, they hâve, in each of the above claims, deflned the flattenlng 
as a traiïsverse flattenlng, slnce, by taking a. section transversely through the 
end portion of the tube, It will be found to be flattened transversely. Appli- 
cants hâve also particularly speclfled the f act that the end portions of the 
tube are thils transversely flattened. By spch arrangement a sufflcient por- 
tion of the tube is flattened down and closed to resist ail liabillty of rupture 
when the tube is Inflated" — they must be held to hâve meant what they then 
said. Presuniably,- the patent authorlties regarded thelr inveiltion as the 
patentées thùs construed It, and granted the patent accordlngly. Now, the 
spécification, the drawings, and the Patent Office proceedings make it clear 
that the flattened end dlselosed was one beyond, and not withln, the Une of 
closure. ïf thé patentées had In view a clahn for an inflatable tapering end, 
or flattenlng gradually to a closure at the terminal of the tube, they ueither 
dlselosed sueh invention, nor were granted sueh clalm. The invention dls- 
elosed Is not that of a flattenlng end on the Inflatable side of the closure Une, 
but of a flattened end on the »t.*;jiflatable Side thereof. To hold thls re- 
spondent guilty of Infringement would t^ to expand by judicial éonstruction 
thèse claims tb cover what thé patentées à\& Bot disclose, and impUedly dis- 
claimed by acceptance of claims wlth the self-in»i>oee4 limitation of flattened 
ends. ■■■'''■■ 

Let a decree be drawn dismisslng the blU. 

Thomas B. Kerr, for appellant. 

J. C. Sturgeôn and George H. Christy, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. Suit was brought in the Circuit Court 
by bill of complaint wherein Morgan & Wright (complainants and 
appellants) charged the Pennsylvania Rubber Company (défendant 
and appellee) with infringement of several of the claims of letters 
patent No. 502,047, dated July 25, 1893, granted to Fred W. Morgan 
and Rufus Wright, for a pneumatic tire. The claims referred to are 
as foUows: 

"(3) An inflatable tire-tube having transversely flattened closed end por- 
tions, substantlally as described." 

"(5) A hoUow or pneumatic tire comprlsing an Inflatable tube conSned 
withln a sheath^ and having closed transversely flattened end portions, sub- 
stantlally as ' described. 

"(6) A bollow or pneumatic tire comprlsing an Inflatable tube having 
flattened closed end portions, and conflnéd withln a sheath, the flattened end 
portions of said tube being arranged to ovêrlap the inflatable portion of the 
tube, substantlally as described. 

"(7) A hollow or pneumatic tire comprlsing a tubular sheath having a lim- 
Ited split or openlng for the insertion and removal of an air-tube, and an air- 
tube having flattened end portions and confined withln the sheath, and hav- 
ing its flattened end portions removably held between the sheath and the 
Inflatable portions' of the air-tube, substantlally as set forth. 

"(8) A hollow or pneumatic tire comprlsing a tubular sheath having a lim- 
ited openlng for the insertion and removal of the air-tube, an air-tube con- 
fined withln the sheath, and having flattened end portions, and a shield or 
layer arranged between the said openlng and the Inclosed air-tube, substan- 
tlally as described." 
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The court below found that the charge of infringement had not 
been sustained. Was that findhig correct ? Thïs is the determinative 
question, and for its solution nothing is needful but that the sub- 
ject-matter and scope of the claims in controversy shall be distinctly 
defined and rightly determined ; and, to this end, the language of the 
claims themselves, the patent as a whole, and the proceedings in the 
Patent Office, hâve had our careful considération. 

Each of the claims in suit — indeed, every claim of the patent — 
calls for a construction of tire-tube having flattened closed end por- 
tions ; and the natural inference from this réitération, that thèse flat- 
tened closed end portions were regarded by the patentées as of the 
essence of their invention, the spécification, to which we now turn, 
seems fully to sanction and confirm. The invention is designated 
as an "improvement in pneumatic tires," the "prominent objects" of 
which are said to be — 

"To close the ends of the air-tube in a simple and reliable way; to permit 
the ready arrangement of the air-tube within a sheath having a limited 
■ opening; to likewlse permit the ready removal of the air-tube from a sheath 
of the character aforesaid, and at the same time to so arrange the air-tube 
within the sheath that, notwlthstanding its closed end portions, It shall form 
a continuons air-cushion, which, although capable of séparation, will during 
service be practically held together as a single tube, incapable of séparation 
at the joint; also to so close and arrange the ends of the air-tube as to avoid 
strain and leakage at its said ends as a resuit of inflation and service." 

Then, after stating how the air-tube may be formed, and saying, 
aniong other things, "We flatten and close its end portions * * * 
so as to practically unité the meeting sides of each flattened end as 
anc solid pièce," the spécification continues thus: 

"* * * After thus introducing the air-tube within the sheath, we lap 
the closed flat end portions of the air-tube upon the infiatable portions of said 
tube, and, after preferably placing a sultable layer of canvas or any suitable 
materiaï between the air-tube and the split or opening in the sheath, we sult- 
Rbly close said split or opening. Whenever repair of the air-tube becomes 
necessary, the air-tube can be deflated, the sheath opened, and the air-tubo 
drawn out through the opening in the sheath, which said opération can be 
easily performed, since the lapping end portions of the air-tube are separablc 
from one another. 

"By flattening and closing the end portions of the air-tube as aforesaid, we 
adapt them to withstand leakage under the stran of inflation, since, in place 
of simply closing the tube at terminal points, we permanently unité its op- 
posite walls along the end portions of the tube, which union extends back 
some distance from the terminais of the structure, and render such flattened 
portions practically solid. This arrangement also permits us to lap the flat- 
tened end portions of the tube upon its infiatable portions, which latter, when 
inflated, will clamp the flattened end portions against the Inner wall of the 
sheath, thereby flrmly holding them. and avoiding any and ail displacement 
during service, and effectively securing the tube against leakage. • * * 

"The air-tube, A, Fig. 1, can be formed in any sultable way and of any de- 
sired materiaï, but is preferably made of unvulcanized sheet rubber. The 
ends Of the tube can be flattened, as at a, in any desired manner, such as by 
roUing down the same, or by subjecting them to the pressure of clamping or 
pressing devices. When made of unvulcanized rubber, it is preferably vul- 
canized after its ends hâve been flattened; and in such case we bave found 
It advantageous to subject its flattened ends to compression during vulcaniza- 
tion, so as to insure perfect union. To such end, therefore, we hâve shown 
clips or clamps, B, wiiich can be employed to compress the flattened ends of 
the tube during vulcanization, and which can be used in the first instance to 
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thus.flatten the tube ends. The flattened ends of the tube will, however, 
ririité by vuleanizatlon without sueh pressure, and hence we do not limit our- 
selves to the same. As another way, we can flatten the ends of the tube, and 
unité thé opposing flattened sides. of its said ends by cernent, and in fact we 
bave so made them with good results. Broadly considered, therefore, we can 
flatten the ends by any sultable means, and unité the same by vulcanization, 
or by cementing, or by any mechanlcal devlce sultable for the purpose; but, 
as a matter of f urther and spécial Improvement, we flatten the ends of the 
tube, and unité the same by vulcanlzatloni and In sueh case we: flrst consti-uct 
the tube wlth unvulcanlzed rubber, whlch will unité by vulcanization, and. 
by thus forming the air-tube, Its flattened ends wlU be rendered solid and 
permanently closed. The air-tube thus fo^med can then be placed witliin 
any sultable tlre-sheath, and the end portions of the tube can be lapped so 
that, when the tube is inflated, it will, in effect, form a continuons tube, as 
illustrated in FIg's. 5 and 6, wherein A indicates the air-tube arranged wlthin 
a sheath, 0, and understood to be in an inflated condition. By sueh arrange- 
ment the flattened ends, a, of the air-tube lap the inflatable end portions of 
the tube, and, owing to thelr fla:ttened condition, occupy but little rooni, and 
do not interfère with the Inflation of the tire. Fufther important advautages 
of sueh arrangement are that the tube can be readily and economically made, 
and that it can be easily Introduced into a tubular sheath having only a short 
slit, c, as an opening through which access-can be had to the Interior of the 
sheath. * • • 

"The flattened, terminais, a, of the air-tube shown In said Figs. 5 and 6, 
lap to some extent the inflatable end portions of the tube, and hence, when 
the tube Is Inflated, the transversely flattened end portions of the tube will 
be pressed and firmly held agalnst the inside wall of the sheath, and, when 
thus held agalnst the transversely circular or curved inner wall of the sheath, 
the said flattened ends of the air-tube will be caused by the internai pressure 
to partake of the transverse eurvature of the wall of the sheath, and thereby 
lie close to the same and occupy but very little space, it being seen that the 
space occupied by the flattened end of the tube is simply proportional to the 
thickness of the said flattened end, a, ànd hence the thinner the air-tube, 
the thinner will be sueh flattened end. The tube thus Inflated will hâve the 
practical effect of a continuons tube, gince the abuttlng or opposing lapping 
inflatable portions of the tube, as at a', will be pressed closely together by the 
confined body of air, and will lie withln the sheath, so as to form a flexible 
diagonally arranged partition, which will in no wise interfère with the gén- 
éral elasticlty of the Inflated tire. Should repairs of the air-tube become nec- 
essary, it can be deflated, and, owing to the separability of the ends, it can 
easily be removed through an adjacent opening in the sheath. In this rela- 
tion, the sheath having a short opening, and the air-tube having separately 
cjosed ends, and arranged with Its end portions abuttlng against and lapping 
one another as shown, becomes a f urther, spécial feature of improvement; it 
being obvions that an air-tube having permanently jolned ends could not be 
thus removed through sueh opening in the sheath, and that, in order to re- 
move a tube having permaneiJtly united ends, it would become necessary to 
spllt the sheath àlong its entlre length. 

"The hereinbefpre described mode of flattenlng the ends of the tube, and 
vuleanlzlng the same so as torender said ends solid, forms a feature of im- 
provement which Is also prèferably embodied in the f oregoing described way 
of arranging the tube wlthin the sheath, although, for the broader purposes 
of sueh arrangemlept, we may flatten the ends of the tube, and unité the op- 
posing flattened sides of the same by cernent or otherwise." 

The frequency and particularity with which the flattened closed 
end portions are referred to in the foregoing extracts make it évi- 
dent that they were considered by the patentées to be the especially 
characteristic feature of their invention, and that they do in fact 
lie at the root of ail that is disclosed for attainment of its objecta 
is apparent. It is by them that the air-tube is closed in a simple 
and reliable way, and its ready arrangement within a sheath having a 
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limited opening is provided for; and, more especially, it is by them 
that the tube is made capable of arrangement within the sheath, "so 
that, notwithstanding its closed end portions, it shall form a con- 
tinuons air-cushion, which, although capable of séparation, will dur- 
ing service be practically held together as a single tube, incapable 
of séparation at the joint." There can be no doubt of the importance 
of the part assigned to thèse flattened end portions in this arrange- 
ment, for says the spécification : 

"After thus introducing the air-tube within the sheath, we lap the closed 
flat end portions of the air-tube upon the iiiflatable portions of said tube." 
And again: "This arrangement aiso permits us to lap the flattened end por- 
tions of the tube upon its inflatable portions, wliich latter, when inflated, will 
clamp the flattened end portions against the Inner wall of the sheath, thereby 
fîrmly holding them and avoiding any and ail displacement during service." 

Nothing, we think, could be clearer than this statement. It point- 
edly differentiates the flattened end portions from the inflatable por- 
tions, and it lucidly explains how thèse two quite distinct, but both es- 
ential, parts are made to form a joint incapable of séparation. But 
the meaning of this descriptive language is put beyond possibility 
of question by the drawings, one of which we hère reproduce. 
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Ffom tKîs figure it will be seen, as is stated in the spécification, that 
the fiattened terminais, a, of the air-tube lap to some extent its in- 
flatable end portions, and hence, when the tube, is inflated, the trans- 
versely fiattened end portions of the tube will be pressed and firmly 
held against the inside wall of the sheath. It is also said, it is true, 
that : 

"The tube thus Inflated wiH hâve the practlcal effect of a continuous tube, 
since the abutting or opposing lapplng infla table ■ portions of the tube, as at 
a', -will be presspd closely together by the conflned body of air, and will lie 
wlthi» the sheath so as to form a flexible diagonally àrranged partition, which 
wIU In no wlse Interfère with the gênerai elastiçlty of the Inflated tire." 

But the référence herè made to "abutting or opposing lapping in- 
flatablè pprtipns" neither Conflicts with nôr modifies the positive and 
unmistakable direction of the spécification, "to lap tht Jlattened end 
portions of the tube upon its inflatable portions," so that the latter, 
when infiated, will "clamp" the former. The abutting or opposing 
lapping of the inflatable portions contributes nothing to , the clamp- 
ing. It is the "practical eflfect" of it. The lapping in the one 
case is not the same sort of lapping as in the other. In the one the 
flattenedend portions are lapped "upon" the inflatable portions, and, 
if this were not done, no clamping efïect would be secured. In the 
other the "abutting or oppQs.ipg" portions are merely "pressed close- 
ly together * * * so as to form," not a clamp, but "a flexible 
diagonally arr^inged partition which will in no wise interfère with the 
gênerai elasticity of the inflated tire," biit which has nothing what- 
ever to do with holding the parts together. The drawing which has 
been reproduced makes this perfectly obvions. It .shows the flat- 
tened ends, a, overlapping a portion of the inflated tube, and by it 
held against the sheath,' whereas the diagonal partition, a', is shown 
simply as tile Une of contact between abutting or opposing and close- 
ly pressed together inflated portions. 

That tbe sçope of thèse claims is determinable by attentive con- 
sidération of the terms of the patent itself we think has been made 
manifest; bilt as the understanding of them to which such con- 
sidération has brought us is quite impressively confirmed by the pro- 
ceedings in the Patent Office, they, perhaps, should not be left un- 
noticed. We need not, however, refer to ail the pertinent and per- 
suasive portions of the file wrapper and contents. It will suffice to 
mention that it appears that pending their application the applicants, 
in response 'io objections interposed by the examiner, aniended their 
original clainis : By striking out claim 6, viz., "(6) a hoUow or pneu- 
matic tire coniprising an inflatable tube confined in a sheath, and àr- 
ranged therein with lapping end portions, substantially as set forth." 
By aniénd^ng clàioi 7, which read, "(7) A hollow or pneumatic tire com- 
prising an •inflatabl^ tube confined within a sheath, and having closed 
lapping encts substantially as described," so as to read: "(5) A hol- 
low or pneumatic tire côinprising an inflatable tube confined within 
a sheath, and having clos&d Jlatten^ end portions, 'suhsta.ntia.hy as 
described." By amending claim 8, which read, "(8) A hollow pneu- 
matic tire comprising an mflatable tube hï^vîng fiattened closed ends 
and confined within a sheath, the'end portions of said tube being ar- 
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ranged to overlap, substantially as described," so as to read, "{6) A 
hollow or pneumatic tire comprising an inflatable tube having flat- 
tened closed end portions^ and confined within a sheath, the flattened 
end portions of said tube being arranged to overlap the inflatahle por- 
tions of the t%ihe, substantially as described." By amending daim 
9, vvhich read : "(9) A hollow or pneumatic tire comprising a tubu- 
lar sheath having a hmited split or opening for the insertion and 
removal of an air-tube, and an air-tube having lapping end portions 
and confined within a sheath, and having its lapping end portions 
separable from one another, substantially as set forth," so as to read, 
"(7) A hollow or pneumatic tire comprising a tubular sheath having 
a limited split or opening for the insertion and removal of an air-tube, 
and an air-tube ha.ving jlattened end portions, and confined within a 
sheath, and having its ^attened end portions removahly held I0- 
Pween the sheath and the %nflatahle portion ofthe air-tube^ substantial- 
ly as set forth." By amending claim 10, which read, "(10) A hollow 
or pneumatic tire comprising a tubular sheath having a limited open- 
ing for the insertion and removal of an air-tube, an air-tube con- 
fined within the sheath and having lapping ends, and a shield or layer 
arranged between the said opening and the enclosed air-tube, sub- 
stantially as described," so as to read, "(8) A hollow or tubular tire 
comprising a tubular sheath having a limited opening for the inser- 
tion and removal of an air-tube, an air-tube confined within the 
sheath, and having flattened end portions, and a shield or layer ar- 
ranged between the said opening and the inclosed air-tube, substan- 
tially as described." 

It is not necessary to advert to the communications between the 
Patent Office and the ajîplicants, which accentuate the significance of 
thèse amendments. They speak for themselves, and they tell us — 
plainly, we think — that the patent which they concerned was granted 
and accepted upon the mutual understanding that the novelty and 
utility of the invention to which it related resided chiefly, if not solely, 
in the peculiar flattened end portions which finally were specifically 
and distinctively described. We hâve italicized the especially perti- 
nent parts of the amendments, and no discussion of them is requisite. 

Upon the grounds that hâve been indicated, we hold that the claims 
in suit cover such tire tubes only as hâve flattened closed end portions 
distinct from and extending beyond their inflatable portions, and 
thèse the tube which is alleged to infringe does not hâve. It not 
only does not hâve them in the form specifically disclosed and claim- 
ed in the patent; it does not hâve them at ail. It does not merely 
alter, but utterly discards, them. It ends at the point at which they, 
if présent, would begin, and is complète without them. Therefore 
the question whether two existent devices, though apparently unlike, 
are not substantially the same, is not presented, and the doctrine of 
equivalency is irrelevant. 

The decree of the Circuit Court isaffirmed. 
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RODIGEH T. THADDBtrS DÀiVîbS MFG. CO. 

(Circuit Court, S. D. New York. January 11, 1904.) 

l. Patents— Invention— Pastb Ctjp. 

The Rodlger patent. No. 649364, folr a paste cup or mucilage holder, 
consistlng o£ a cyllndrical cup havlrig a partition intégral with the walls, 
dîTlding it Into two compartments side by side, one for the materlal and 
one for water and the brush, with a coyerextendlng above the top sufH- 
ciently to, inclose the handle of tiie brush, and to permit the evaporation 
of the water to moisten the mucilage, Is merely a combination of old de- 
vices, each performing an old functlon, and working ont Its own effect 
wiûioiit producing anything novel as the resuit of the combination, and is 
void for lack of patentable invention. 

In Equity. Suit for infringement of letters patent No. 649,864 for 
an improvement in paste cups, granted to William Rodiger, May 15, 
1900. On final hearing. 

Frank T. Brown, for complainant. 
W. Pi Preble, Jr., for défendant 

RAY, : District Judge. May 15, 1900, letters patent No. 649,864 
were issued to the complainant, being for an alleged new and useful 
improvement in paste cups. The claims of the patent are as follows : 

"(1) A paste cup or mucilage holder provîded with a brush chamber com- 
posed of a portion of the wall of the cup and an interior partition Integra! 
with and meeting such wall at its ends, in combination with a cover extend- 
ing above the cup a sufflclent distance to inclose the handle of the brush, 
which projpcts above the cup, and being of a diameter practically the same 
as the diaûieter of the cup, substantlally as and for the purpose set forth. 

"(2) A paste cup or mucilage holder, comprising "h cyllndrical chamber, and 
having a partition wall arranged In sald chamber and to one side of the 
fceometric center thereof , to form a réceptacle for the brush, 'said partition 
being formêd Integrally with the walls of said cyllndrical chamber, as and for 
the purpose set forth. 

"(3) A paste cup or mucilage holder, comprising a chamber having a par- 
tition wall formed Integrally with the walls of said chamber, and arranged 
within and to one side of the center of said chamber, to form a réceptacle for 
the brush, the upper edges of said chamber and partition wall being flush 
with each other, the handle of the brush adàpted to extend above sald top 
edges, in combination with a cover for said chamber, said cover extendlng 
above the top edge thereof to inclose the handle of the brush, as and for the 
purpose set forth." 

April 9, 1901, letters patent No. 671,927 were issued to John B. 
Davids, assigner to défendant, Thaddeus Davids Manufacturing Com- 
pany, being for a new and useful improvement in paste jars. The 
claims of this patent are as follows : 

"(1) A paste Jar having two compartments, each occupylng the space be- 
tween a separatlng partition and a side of the jar, and having a screw^ 
threaded rlm, a, in combination with a cover having a correspondingly screw- 
threaded lip, D', d, an annular fair surface, D3, sunk as shown, to form a 
reeess for annular packing, and also press flrmly on a removable cup, and a 
capacious dôme, D*, adapted to serve with a removable eut and a brush, 
substantlally as herein speclfled. 

"(2) A paste jar having two compartments, each occupylng the space be- 
tween a separatlng partition and a side of the jar, and having a screw- 
threaded rim, a, in combination with a cover having a correspondingly screw- 
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threaded lîp, D', d, an annular falr surface, D», and a capacious central top, 
1)4, and wlth a removable cup, B, having a flange, B', arrangea to extend over 
ibe said partition, and to serve therewith and with a brush, substantlally as 
hereln specified. 

"(3) A paste jar having two compartments, each occupying the space be- 
tween a separatlng partition and a side of the jar, and having a screw- 
threaded rim, a, in eombinatlon with a cover having a correspondingly screw- 
threaded lip, D', d, an annular falr surface, D^, and a capacious central top, 
D*, and with a removable cup, B, having a flange, B', arranged to extend over 
the said partition, and an upward extension or ear, Bs, adapted to serve the 
double functlon of a handle for the cup when it is to be raised and a means 
for holding the cup firmly when the jar is closed, ail substantially as hereln 
specified. 

"(4) A paste Jar having two compartments, each occupying the space be- 
tween a separating partition and a side of the jar, and having a screw- 
threaded rim, a, In combination with a cover having a corresponding screw- 
threaded lip, D', an annular fair surface, Ds, and a capacious central top, 
and with a removable cup, B, having a flange, B', arranged to extend over 
the said partition, and with a brush, E, and lugs, Ba, Bs, on said flange, serv- 
ing as scrapers in removing surplus paste from said brush, ail substantially 
as and for the purposes herein specified." 

Paste cups and paste jars are one and the same thing, and are used 
for the same purpose. 

The complainant allèges that the paste jars or paste ciips manu- 
factured and sold by the défendant in accordance with its patent plainly 
infringe the cup or jar made and authorized by his letters patent. 
This court is decidedly of the opinion that this claim is true, and 
that the only real question is the validity of the complainant's patent. 

(i) Do such letters patent disclose invention? And (2) are they void 
for anticipation? 

Each cup or jar is cylindrical in form, may be made of glass or any 
other suitable material, is intended to hold paste or mucilage, has a 
compartment for paste or mucilage and another for water and the 
brush, formed by a partition to one side of the center of the pot or 
jar, and also a top covering, the whole of suiEcient height to allow 
the brush to stand erect in the water compartment. In each the cover 
is attached to the jar by a screw thread, but may be attached m any 
other suitable manner. In complajnant's cup or jar the division is 
shown in the drawings to be formed by a straight partition, while in 
defendant's the partition is curved. In each patent the partition forms 
an intégral part of the cup or pot, and arises from the inner bottom 
surface, and extends upwardly until the top is practically flush with 
the top surface of the cup. In defendant's patent this brush and water 
chamber is made so as to receive a removeable cup, which fits into it, 
and if in place would hold the water and brush. If removed, the 
chamber itself would receive and hold the water and brush in the 
same manner as does the complainant's patent. This removable cup 
may be lifted out of this compartment, and filled or emptied, and then 
replaced. Hence in defendant's pot or jar the water and brush com- 
partment may be emptied or replenished without lifting or tipping 
the pot or jar itself, while in complainant's the whole pot or jar must 
be lifted or tipped in order to empty it of water. This addition may 
be an improvement on the complainant's device, but is in no way essen- 
tial to its utility, except in the respect mentioned. Remove and dis- 
126 F.— 61 
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card this brush and water cup, and wei hâve left tHe complainant's 
device in every esseiitial particular, with the shape of the partition and 
the top or cover of the cup somewhat changed, but not in any way 
that adds either to the beauty, cheapness, novelty, or utility of the de- 
vice. In défendants patent each and every élément of complainant's 
patent is présent, and we hâve added a rémovable water and brush cup 
withiii the water and brush compartment fôrmed by the partition. 

It.rriay be that défendant is entitled tp a patent for this addition 
of a rémovable cup within the brush and water compartment, but 
such an addition, having no other use or function than that mentioned, 
cannot obviate or defeat the charge of infringement. Défendant does 
not ieave out of its construction one élément of complainant's, or sub- 
stitute a new élément, but merely adds something which may be re- 
moved without afïecting, substantially, the efficiency and utility of the 
device. Defendant's patent is not for the addition or improvement, 
but for his pot as a whole, . It is clear that défendant cannot appro- 
priate complainant's device, if a valid patent, in this way. He may, 
if novel and amounting to invention, hâve a patent for his improve- 
ment, the addition, but not for the pot as a whole, and if he makes or 
vends the same he infringes complainant's patent, if valid. 

We come then to consider the validity of the complainant's patent. 
The court finds that every idea, élément, and claim of the complainant's 
device is bld, has been in use and patented by others before the com- 
plainant's patent was applied for or granted, but no patent, so far as ap- 
pears, for the whole combination was ever before granted. A cylin- 
drical paste or mucilage cup, with an intégral partition f orming a 
compartment for the material and another for the water and brush, 
with a covèr having a raised or an elevated part to receive the brush 
handle, the brush standing erect in the water compartment, is old. 
See Redington Patent, No. 625,517, dated May 23, 1899. In this pat- 
ent the water and brush compartment rises from the bottom of the 
cup until its top is flush with the sides of the main structure, but such 
water compartment is cylindrical in form, and located in the center of 
the pot or jar, and entirely surrounded by the paste or other material. 
The top or cover screws on, but is not raised above this material, 
éxcept at the water compartment, where it is elevated to receive the 
handle of the brush. Haice the evaporated water does not reach 
and moisten the paste, mucilage, or other material in the adjoining 
compartment. The complainant's patent moves the water compart- 
ment to one side of the jar, and also élevâtes the whole cover, so that 
the material may be kept moist by the evaporation of the water. 
But in the P. Weiss patent. No. 315,105, dated April 7, 1885, we hâve 
a paste holder, oblong it is true, with two compartments, one for the 
water and brush and the other for the material, the water chamber 
being at one end, while in the C. R. Carley patent. No. 340,859, dated 
April 27, 1886, we hâve a paint or varnish pail, equally useful as a 
mucilage or paste pot or jar, with a compartment for the material and 
brush and another for the water, the latter partly, and it might be 
wholly, under an elevated cover to receive the handle of the brush, 
and also permitting the evaporated moisture to reach, mingle with, and 
moisten the material. Of course the construction is différent, but the 
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ideas are ail présent, except that the brush îs suspended in the ma- 
terial chamber instead of being placed in the water chamber. In the 
Carley patent nothing is said as to the escape of moisture by evapora- 
tion into the chamber containing the brush and material. But, as seen, 
this latter idea is old. The elevated or dôme cover, extending the 
entire circumference of the cup or pot, is illustrated in the Wilmot 
Patent, No. 478,831, dated July 12, 1892, aiso in the Woolf 's mucilage 
stands. See page 21, Bainbridge Discount Sheet 1892. By'combining 
the éléments of the Redington patent with one of those of the Weiss 
patent, and the elevated cover of the Carley and Wilmot patents, and 
varying the form of construction and the shape of the completed struc- 
ture, the complainant has produced his patented cup or jar, and the 
only new resuit obtained over thàt produced by Redington is that the 
evaporation is permitted to escape into the compartment occupied by 
the paste, and so it is claimed, keep the paste moist. This idea, how- 
ever, is old, and did not seem to occur to the inventor, Rodiger, as 
nothing is said regarding it in his spécifications. This fact is, how- 
ever, immaterial, as the complainant is entitled to ail the new and use- 
ful results produced, if any, vi'hether mentioned or not. 

A patent is valid if by a new combination of old éléments a new and 
useful or bénéficiai resuit has been obtained. This may amount to 
invention. But what new and useful resuit has been obtained or pro- 
duced ? 

The complainant contends that having the partition forming the 
water compartment to one side is an advantage in that it saves weight 
in the cup, prevents water getting on the paste when this réceptacle 
is emptied, admits of the use of a wider brush, and also economizes 
space by reducing that occupied by the partition walls. Thèse items 
relate to forms of construction and convenience which would natu- 
rally occur to almost any one and hardly rise to the dignity of patent- 
able invention. The water réceptacle at one side is old, in any event. 
Would it bave been invention to substitute an oblong brush and 
water compartment in the center so as to admit a wider brush ? 

It is also claimed that the large broad cover enables the user to save 
time and trouble in putting it in place, as the brush niay be dropped 
in at almost any angle, and no time is required to adjust it to the éléva- 
tion in the cover. But this construction is old. By elevating the 
cover above the surface of the water and paste, the vapor rising from 
the water reaches the surface of the paste, and undoubtedly, being con- 
fined, assimilâtes therewith somewhat, and tends to keep it moist 
Precisely this resuit would hâve been obtained by increasing the height 
of the cover in the Redington structure. Would that change of con- 
struction hâve constituted a patentable improvement, in view of the 
prior art, to which attention has been called? And is there anything 
new or novel in so arranging a réceptacle containing paste and water 
in adjoining compartments that the moisture produced by the evapora- 
tion of the one will moisten the other ? It is comnion knowledge, and 
has been for half a century at least, that the materials of which paste 
is composed will harden if deprived of moisture and soften if water 
is added, and that such materials absorb water whether it cornes in 
the îorm of vapor or water. Any person with the Redington patent 



964 126 FEDERAL BEPOETBB. 

before him, who has any knowledge of the composition of paste or 
mucilage — and every user knows it becomes nonusable if exposed to 
the air for a long time because of the evaporation of the water, and is 
restôred to usefulness by the addition of water or any kind of moisture 
in sufficient quantities— would readily see that if the tqp was not 
made air-tight the paste would dry up if not frequently moistened, 
and tliat if the cover was elevated ever so little above the upper 
edge of the partition the vapor arising from the water would tend 
to keep the paste moist if confined by a substantially air-tight and 
water-tight cover. Any such observer would also readily see that 
by eleyating the whole cover to the height of the brush handle when 
standing erect in the cup or pot it would the more readily be placed 
over the brush. Any such observer would also see that by changing 
the water and brush compartment from the center to the side a wider 
brush cpiâlà be used if the compartment were made large enough, 
and that in turning the cup or jar up sidewise to empty eut the water 
no part of the contents would run into or upon the paste, provided the 
pot or jar were turned the right way. 

But is it patentable invention to so change the construction of such 
a pot or jar as to bring about results well known to ail, easily under- 
stood, and which are the natural and inévitable results of the changes 
of construction? The Redington construction has its advantages, 
and by many would be considered superior to the complainant's con- 
struction. It occupies less space. As the cover shuts tight above the 
water and paste, the pot or cup may be turned up sidewise or bottom 
side up without slopping the water over the paste, and clearly in the 
Redington construction the brush will retain its proper place, and not 
be rattling around in a large vacant chamber. Again, as the cover 
screws on and is supposed to be substantially air and water tight, the 
paste is kept moist, as drying up by evaporation is prevented. 

It seems clear to this court that in complainant's patent we find an 
aggregation of old devices — a combination of old devices, we may 
say — each performing its old function, or one of its old functions, and 
working out its old effect without producing anything novel as a resuit 
of the combination, and that such aggregation or combination was not 
patentable. Adams v. Bellaire Stamping Co., 141 U. S. 539-542, 12 
Sup. Ct. 66, 35 L. Ed, 849; Florsheim v. Schilling, 137 U. S. 64-77, 
II Sup. Ct. 20, 34 L. Ed. 574; Pickering v. McCuUough, 104 U. S. 
310, 26 h. Ed. 749; Hailes v. Van Wormer, 20 Wall. 353-368, 22 L. 
Ed. 241 ; J. L. Mott Ironworks v. Hoffman & Billings Mfg. Co., 56 
C. C. A. 151, 120 Fed. 1019; Burt v, Evory, 133 U. S. 349-358, 10 
Sup. Ct. 394, 33 L- Ed. 647. 

In Pickeripg v. McCuUough, supra, the court held: 

"(2) A combination of old éléments Is not patentable unless they ail so 
enter Into it as that each ctualifles every othçr. It must either form a new 
machine of distinct character ahd function, or produce a resuit whlch is not 
the mère aggregate of separate contributions, but Is due to the joint and co- 
operatlng action of ail the éléments." 

In Florsheim v. Schilling, supra, the court held : 

"A new arrangement or grouplng of parts or éléments of a patented article, 
which is the mère resuit of mechanleal judgment, and the natural outgrowth 
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of meehanical skill, îs not invention. The comliination of old deTÎces into a 
new article, without producing any new mode of opération, Is not invention." 

At page T], 137 U. S., page 25, 11 Sup. Ct., 34 L. Ed. 574, citing 
many authorities, the court said : 

"The comblnation of old devices Into a new article, without producing any 
new mode of opération, is not Invention." 

In Adams v. Bellaire Stamping Co., 141 U. S. 539, 12 Sup. Ct. 66, 
35 L. Ed. 849, the court held : 

"The alleged invention protected by letters patent No. 50,591, granted 
October 24, 1865, to John H. Irwin, was a comblnation of old devices, eaeh 
performlng its old fonction and working ont its own efCect, without pro- 
ducing anything novel as the resuit of the comblnation, and was not patent- 
able." 

And at page 542, 141 U. S., page (yj, 12 Sup. Ct., 35 L. Ed. 849, 
the court said: 

"We do not perçoive that in the rulings of the conrt any substantial error 
was committed. The éléments combined to form the alleged invention merely 
constituted an aggregation of old devices, each working ont its own efCect, 
without producing anything novel, and such an assemblage or bringing to- 
gether of old devices, without securlng some new and useful resuit as the 
joint product of the combination— something more than a mère aggregation 
of old results— does not constltute a patentable invention. Halles v. Van 
Wormer, 20 Wall. 353, 22 L. Ed. 241; Pickering v. McCuUough, 104 U. S. 310, 
26 L. Ed. 749." 

In Burt V. Evory, supra, the court said: 

"It is well settled that not every improvement In an article Is patentable. 
The test is that the improvement must be the product of an original concep- 
tion. Pearce v. Mulford, 102 U. S. 112, 118, 26 L. Ed. 93; Slawson v. Grand 
Street Rallroad, 107 U. S. 649, 27 L. Ed. 576; Munson v. New York aty, 124 
U. S. 601, 8 Sup. Ct. 622, 31 L. Ed. 586; and many other cases. And a mère 
carrying forward or more extended application of an original idea — a mère 
improvement in degree — is not invention. In Smith v. Nichols, 21 Wall. 112, 
118, 119, 22 L. Ed. 566, Mr. Justice Strong, delivering the opinion of the court, 
said: 'A patentable invention is a mental resuit. It must be new, and shown 
to be of practieal utility. Everything within the domain of the conception 
belongs to hlm who conceived it. The machine, process, or product is but its 
material reflex and embodiment. A new idea may be ingrafted upon an old 
invention, be distinct from the conception which preceded it, and be an im- 
provement. In such case it is patentable. The prier patentée cannot use it 
without the consent of the improver, .and the latter cannot use the original 
invention without the consent of the former. But a mère carrying forward 
or new or more extended application of the original thought, a change only 
in form, proportions, or degree, the substitution of équivalents, doing sub- 
stantially the same thlng in the same way, by substantially the same means, 
with better results, is not such invention as will sustain a patent. Thèse 
rules apply alike, whether what preceded was covered by a patent or rested 
only in public knowledge and use. In neither case can there be an invasion 
of such domain and an appropriation of anything found there. In one case, 
everything belongs to the prior patentée; in the other, to the public at large.' 
Neither is it invention to combine old devices into a new article without pro- 
ducing any new mode of opération. Stimpson v. Woodman, 10 Wall. 117, 19 
L. Ed. 866; Heald v. Eice, 104 U. S. 737, 26 L. Ed. 910; Hall 'v. Macneale, 
107 U. S. 90, 2 Sup. Ct. 73, 27 L. Ed. 367. In the récent case of Hill v. 
Wooster, decided January 13th of this year (132 U. S. 693, 700, 10 Sup. Ct. 
228, 231, 33 L. Ed. 502), it is said: *This court, however, bas repeatedly held 
that, under the Constitution and the acts of Congress, a person, to be entitled 
to a patent, must hâve invented or discovered some new and useful art, ma- 
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chine, manufacture, or composition of matter, or some new and useful Im- 
I)rovement thereof, and tbat It is not enough that a thlng shall be new, in 
the sensé that In the shape or form In which It is produced It shall not hâve 
been before Ijnown, and;that it shall be useful, but It must, under the Con- 
stitution and the stàtùte, amount to an invention or discovery' — citlng a long 
llst of authorities." 

In short, this court is unable to find invention in placing a dish of 
paste and a dish of water side by side under the same cover, so as to 
enable the evaporation of the water to moisten the paste. The mode 
of opération and the resuit are both old. The complainant's patent is 
void. 

The bill of complaint must be dismissed, with costs. So ordered. 



A, B. DIOK CO. V. ROPER. 

(Circuit Court, D. Rhode Island. December 28, 1903.) 

No. 2,642. 

1. Patents— Pkeliminàkt Injunction— Pboof ov CoN'ïRiBUTORir Infringb- 

MBNT. 

Proof that défendant sold supplies for use on a patented machlue 
bearlng a label statlug that It was sold subject to a llcense restriction 
that it could be used ônly with supplies made by complalnant does not 
establish infringement or threatened infringement, so as to entitle com- 
plalnant to a prelimlnary injunction, where it is not shown that the ma- 
chine was in fact in the hands of a user under such restricted llcense. 

In Equity. Suit for infringement of patents. On motion for pre- 
liminary injunction. 

Samuel Owen Edmoïjds, for complainant. 
Robert W. Burbanlç, for défendant. 

BROWN, District Judge. This is a pétition for a preliminary in- 
junction. The complainant allégés that it is the owner of patents upon 
a duplicating or copying machine known as the "Oscillating Mimeo- 
graph." The bill allèges that thèse machines are placed in the hands of 
users under limited licenses, and that notice of the license restriction 
appears upon a label afifixed to each machine. The notice is as fol- 
lows: 

"This machine Is sold by the A. B. Dick Co. with the license restriction 
that it can be used only with stencil, Ink, and other supplies made by A. B. 
Dick Co., Chicago." 

It has been proved that the défendant sold ink for use upon an 
oscillating mimeograph bearing this label, and under circumstances suf- 
ficient to lead him to suppose Siat the machine was in fact in the hands 
of a user under a restricted license forbidding the use of such ink. In 
thè case of Broderick Copygraph Coi of New Jersey and Neostyle 
Company v. Charles H. Roper (decided in this court May ii, 1903) 
124 Fed. 1019, an injunction was granted upon the authority of the fol- 

f 1. Contrlbutory infringement of patent, see note to Edison Electric Light 
Oo. T. Peninsular Light, iPower & Heat Co., 43 O. C. A. 485. 
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lowing cases: Heaton Peninsular Button Fastener Co. v. Eurêka 
Specialty Co., 'JJ Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728 ; Cortelyou 
V. Lowe, III Fed. 1005, 49 C. C. A. 671 ; Tubular Rivet & Steel Co. 
V. O'Brien (C. C.) 93 Fed. 200; Victor Talking Machine Co. v. The 
Fair (décision of the Circuit Court of Appeals for the Seventh Circuit, 
January Session, 1903) 123 Fed. 424; Bernent v. National Harrow 
Co., 186 U. S. 70, 90, 22 Sup. Ct. 747, 46 L. Ed. 1058. In the Brode- 
rick Company Case, however, it was taken as proved that actual 
licenses had been issued, and that sales of ink had been made to 
licensees with full knowledge, on the part of the défendant, of the 
licenses. There was also évidence of inducement to violate the licenses. 
The facts were such as to bring the case fully within the doctrine of 
the authorities cited. In the présent case, however, I am of the opinion 
that there is no sufficient proof that the oscillating mimeograph referred 
to in the affidavits had been actually licensed by the A. B. Dick Com- 
pany. This insufficiency of proof was called to the attention of coun- 
sel at the hearing, but no attempt was made to supply further proof of 
this most essential fact. It is not necessary to détermine whether the 
defendant's affidavits are sufficient to show that the oscillating mimeo- 
graph in question had not been licensed, but was merely placed in the 
hands of agents of the complainant for the purpose of procuring a sale 
of ink. The proven fact in this case is simply that a machine bearing 
this label was in the hands of certain persons, and that the défendant 
sold ink tobe used on that machine. As the existence of an actual license 
is necessary in order to bring the défendant within this peculiar doc- 
trine of contributory infringement, it must be held that there is no 
sufficient proof of any actual infringement. The complainant argues, 
however, that, even if an actual infringement be not proved, neverthe- 
less the facts are such as to afford évidence of threats to infringe. I 
cannot agrée to this view. The circumstances show that the sale was 
not solicited by Roper, but that he was solicited to make the sale. He 
expressly dénies having made sales of ink for use on any other oscillat- 
ing mimeograph. While it appears that Roper asked one of the wit- 
nesses for the names of any persons of concerns using duplicating ink, 
in order that he might solicit them to buy ink, yet, as the use of dupli- 
cating ink is not confined to oscillating mimeographs, this request is 
altogether too uncertain évidence of any intent on the defendant's part 
to solicit or induce users of that machine to violate license réstrictions. 
The utmost that can be said in favor of the complainant is that it has 
proved that Roper, upon request, was willing to sell ink for use upon a 
particular machine, and that, if it had been licensed, he would hâve 
been willing to violate the license. This is neither proof of infringe- 
ment nor of a threat to infringe. While it is quite true that a patentée 
is justified in inducing sales in order to secure évidence to stop in- 
fringers, yet cases to this effect afford no support to the présent péti- 
tion, since in such cases there is proof of an actual violation of a légal 
right, while in the présent case there is only proof that, if the com- 
plainant had had a légal right, the défendant probably would hâve vio- 
lated it. This is insufficient to move a court of equity to affirmative 
action. 

Pétition denied. 
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STEATTON'S INDEPENDENCB, Umited, v. DINES et aL 

(Circuit Court, D. Colorado. Januarj 6, 1904.) 

No. 4,400. 

ï. Pleading— Answbr— Spbciai. Dbfknsbs. 

Under the provision of the Colorado Code that tbe défendant may 
set forth by answer as màny défenses as he may bave, it is no objection 
to a spécial défense pleaded that the matter it covers may be given 
under the gênerai issue; 

8. FrAODULBNT RSFBBBBM'rATIOKS— RiGHT OF AOTION FOR DaMAGES— COKPOKA- 
TION. 

An Bnglish corporation organized to take over mining property in 
Colorado, by the sole owner thereof, who conveyed the property to the 
corporation, and received ail the Issued stock, except seven shares, 
of one pound each, whlch were allotted to seven other persons nominated 
by hlm, and associated wlth him In the organizatlon for the sole pur- 
pose of complying with the Elnglish companles acts, cpnnot maintaln 
an action agalnst him to recover damages because of alïeged false rep- 
résentations made by lilm to his associâtes v^ith respect to the value 
of the property. 
8. Same— Action fob Damages— Défenses. 

Allégations in the answer in an action to recover damages for false 
représentations in a sale of property by défendant to plalntiff showing 
that plaintifC did not purchasç in reliance upon such représentations, 
but upon Information obtained from an independent source, state a good 
défense. 
4. Same. 

Facts pleaded in the answer in such an action whlch tend to négative 
the falsity of the représentations alleged in the complalnt are proper 
matters of défense. 
6. ExBOUTOEs — Actions against; — Colorado Statotb. 

Under the statute of Colorado relating to the appointment and powers 
of executors (Mills' Ann. St. § 4687 et seq.), as construed by tbe Suprême 
Court of the state, an action cannot be maintalned against the executors 
named in a will on a claim against the testator prior to tbe time when 
the wlll has been probated, and such executors bave qualifled and re- 
ceived letters testamentary. 

6. Survit AL of Causes of Action — Law Qovbrning — Place whbrb Cause of 

Action Arose. 

Where tbe complaint in an action against executors ,to recover for 
alleged false représentations made by the décèdent shows that the repré- 
sentations were made in England, the law of that country governs, 
and- under such law the cause of action dId not survive. 

7. Same— Colorado Statuts. 

Mills' Ann. St. Colo. § 4810, whlch provides that "ail actions at law 
[with certain exceptions] shall survive to and against executors and ad- 
ministrators," does not apply to a cause of action for tort, so as to 
change the common-law rule that such a cause of action does not sur- 
vive the death of the person charged with its commission. 

8. Jddgmbnt on Plbadings— Power of Court to Enter. 

The power Is inhérent in every court of record. In the absence of a 
statute prohibiting It, to render judgment on the pleadlngs, when the 
facts shown and admitted thereby entitle one party to such judgment. 

At Law. On demurrers to answer, 

C. J. Hughes, Jr., Thomas, Bryant & Lee (Guggenheim, Untermyer 
& Marshall, of counsel), for complainant. 

1 3. See Fraud, vol. 23, Cent. Dig. §§ 17, la 
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McAllister & Gandy, Dines & Whitted, Macbeth & May, and Wol- 
cott, Vaile & Waterman, for défendants. 

RINER, District Judge. This case is before the court upon a de- 
murrer to the second, third, fourth, fifth, and sixth défenses set out in 
défendants' answer. To clearly understand the questions presented 
by the demurrer to thèse défenses, it will be necessary to notice very 
briefly the allégations of the first cause of action set out in the com- 
plaint Qudge Sanborn having sustained a demurrer to the second 
cause of action), which are, in substance: 

First. That the plaintiff is a corporation duly organized and exist- 
ing under and by virtue of the laws of the kingdom of Great B ri tain, 
and entitled to do business in the state of Colorado by virtue of the 
compliance with the laws of the state relating to foreign corpora- 
tions; that the défendants, and each of them, are citizens and rési- 
dents of the state of Colorado ; that the amount in controversy, ex- 
clusive of interest and costs, exceeds the sum of $2,000. 

Second. That on the 2d day of February, 1899, VVinfield Scott 
Stratton, of the county of El Paso and state of Colorado, was the 
owner of certain mining property therein described, located in the 
Cripple Creek Mining District, in what was then El Paso county, 
but which has since become Teller county by législative enactment. 

Third. That the plaintiff is an incorporated company, duly organ- 
ized under the companies acts of the kingdom of Great Britain, and 
was duly registered as a limited company under said acts on the spth 
day of April, 1899, with the objects stated in its registration, which 
are the régulations of the company, and among the objects for which 
the company was incorporated is the purpose of buying, selling, and 
dealing in mining properties in the state of Colorado; that the com- 
pany was organized and incorporated for the purpose of purchasing, 
owning, and working the mining property described in the complaint, 
belonging to Win'field Scott Stratton, who was one of the promoters 
and incorporators of the plaintiff company. 

Fourth. That, prior to the organization of the plaintiff company, 
Stratton, through himself and his agents, represented to the other 
promoters and proposed organizers of the plaintiff company that the 
mining property described in the complaint had exposed and in sight 
ore bodies to the value of $7,000,000, and thereby was reasonably 
worth the sum of $10,000,000; that if the promoters and organizers, 
together with himself, should organize the plaintiff company, he would 
cause the property to be conveyed to it in considération of his re- 
ceiving in cash from the company the sum of $10,000,000. And after 
said company had been completely organized, and had been registered 
as a limited liability company under the companies acts of the king- 
dom of Great Britain, Stratton personally and through his agents 
further represented to the officers, agents, directors, and stockholders 
of the plaintiff company that the property described in the complaint 
had exposed and in sight ore bodies to the value of $7,000,000, and 
thereby was reasonably worth the sum of $10,000,000. That, acting 
upon thèse représentations, fully believing therein, and relying upon 
the same to be true and correct, the promoters of the company caused 
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the same to be drganized, and, after the company had been organized, 
the officers and directors of the company paid to Stratton the sum 
of $10,000,000, in considération of wh}ch Stratton, on or about the 
23 d of May, 1^99, conveyed and caused to be conveyed to the com- 
pany ail of the mining property described in the complaint, and the 
same was received by the plaintiff company in considération of its 
paying to Stratton the sum of $10,000,000. That thereupon the com- 
pany entered into possession of the property, and has been in pos- 
session ever since that time. 

Fifth. At the time Stratton represented to the promoters and organ- 
izers of the plaintiff company, and, after the company had been in- 
corporated and registered, represented to the officers, agents, direct- 
ors, and stockholders thereof, that the property described in the com- 
plaint had exposed and in sight ore bodîes to the value of $7,000,000, 
and thereby was reasonably worth the full sum of $10,000,000, he 
well knew that said représentations were whoUy false, and well knew 
that the property had not exposed and in sight ore bodies to the value 
of $7,000,000, and was not worth the sum of $10,000,000, and that in 
truth and in fact the property had exposed and in sight ore bodies 
to the value of not more than $2,000,000, and was worth not more 
than $4,000,000; that Stratton knew that the promoters and organ- 
izers of the company, béfore its organization, and the officers, agents, 
and directors of the comjpany after the same had been organized and 
registered, were wholly ignorant of the actual value of the property, 
and well knew that tfie|y relied upon the représentations made by 
him as to the value thereof, and, relying upon his représentations, 
believed that the property had exposed and in sight ore bodies of the 
value of $7,000,000, and was worth the sum of $10,000,000. 

Sixth. That after the company had been organized and registered, 
and after the conveyahce had been made by Stratton, conveying to it 
ail his right, title, and interest in and to the mining property de- 
scribed in the complaint, in considération of the payment to him of 
$10,000,000, plaintiff entered into possession, and commenced mining 
opérations thereon. Thàt, by reason of the method by which the 
property had been mined by Stratton before the conveyance to the 
plaintiff, it was more than a year thereafter before the plaintiff had 
any suspicion or was able to ascertain that the mining property was 
not worth the sum of $10,000,000, as had been represented to it by 
Stratton. That it was rhany months before the facts in relation to 
the Value of tiie property icould be fuliy ascertained, and it was not 
until a short time previous to the bringihg of this suit that ail of the 
faCts were fully ascertained, and the company had demonstrated that 
the property, at the time of sale to it, had exposed and in sight ore 
bodies to the value of ndt more than $2,000,000, and was not worth 
more than the sum of $4,000,000. That upon investigation the plain- 
tiff ascertained that for the purpose of sustaining the allégations made 
to the promoters and organizers of thè company before its organiza- 
tion, and, after its organization and registration, to the officers, agents, 
and directors of the sathe, that the property had exposed and in sight 
ore bodies to the value of $7,000,000, and was reasonably worth the 
sum of $10,000,000, Sti'atton had caused the sanlè to be examined, 
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and an estimate made of its value and of the amount disclosed in 
said property at that time, and in making such examination of the 
property the same had not been honestly and fairly donc, so as to 
show the actual value of ore disclosed therein, but the agents and 
représentatives of Stratton, in making the examination, for the pur- 
pose of deceiving and defrauding the plaintiflf, caused the samples 
taken from the mine to be salted, so that the estimate of the ore con- 
tained in the mine was fraudulently enlarged, and the report based 
thereon was fraudulent and misleading, and that this fraudulent and 
misleading report was presented to the promoters and organizers of 
plaintiff Company prior to organization, and to its officers, agents, and 
directors after organization. 

Seventh. That, by reason of the matters set forth in the complaint, 
the plaintifï had been damaged in the sum of $6,000,000, for which 
it asks judgment. 

Eighth. That Stratton died on the I4th of September, 1902, leaving 
as his sole heir I. Harry Stratton, and that he also left a last will 
and testament, which named Cari S. Chamberlain, D. H. Rice, and 
Tyson S. Dines as executors of his estate, and it also named the de- 
fendants D. H. Rice, Moses Hallett, and Tyson S. Dines as trustées 
of his estate for certain purposes set forth in said will, and that after- 
wards, on the zpth of December, 1902, the county court of El Paso 
county (the same being the county in which Stratton died), being a 
court which, under the laws of the state of Colorado, had probate 
jurisdiction over his estate, admitted the will to probate, and appointed 
the défendants Chamberlain, Rice, and Dines as executors thereof, in 
accordance with the provisions of the will, and ail of the property, 
real, personal, and mixed, which belonged to Stratton in his lifetime, 
bas descended to, and is now and hereafter will be in possession of, 
one or more of the défendants just named. 

To this complaint the défendants Cari S. Chamberlain (named in 
the complaint as Earl S. Chamberlain), D. H. Rice, and Tyson S. 
Dines oh the I3th day of November, 1903, filed an answer, setting 
out therein six défenses to the cause of action stated in the plaintifï's 
complaint. „i 

The first défense is a gênerai déniai, and is not demurred to. 

The second défense admits that on the 27th day of April, 1899, 
Stratton was owner of the mining property described in the com- 
plaint. It then allèges: That on that day Stratton agreed to the 
organization of a corporation for the purpose of taking over the min- 
ing property in considération of the shares of its capital to be allotted 
and issued to him. That he made and entered into a certain agree- 
ment in writing with one George Butcher, whereby it was agreed to 
register and incorporate a company with limited liability under the 
British companies acts, with capital of il, 100,000, divided into i,roo,- 
000 ordinary shares, of £1 each, for the purpose of taking over and 
acquiring the mining properties described in the complaint. The con- 
tract provided that the name of the company should be Stratton's 
Independence, Limited; that 100,000 of the shares of stock should be 
reserved for working capital. It further provided that the considéra- 
tion for the sale should be the sum of i 1,000,000, to be satisfied by 
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the issuance and allotment to the vendor of 1,000,000 shares of the 
stock, to be credited as fully paid up, and numbered from i to 1,000,- 
000, inclusive, and upon completion of the sale the company was to 
hâve possession of the property. It then makes provision for a board 
of directors, and fixes their compensation, and sets out a description 
of the property to be conveyed. It is then alleged that on the 2gth 
day of April, 1899, and in pursuance of the agreement just mentioned, 
and to carry out the terms thereof, Stratton's Independence, Limited, 
the plaintiff corporation, was created and incorporated under the 
laws of the kingdom of Great Britain; that the incorporators of the 
company were seven in number ; that they were only nominally in- 
terested in the création and organization of the company, and that 
each subscribed for but i share of the cs-pital of the company, of the 
par value of £1 sterling, solely to comply with the requirements of 
the laws of the kingdom of Great Britain relative to the formation 
of corporations ; that none of the seven incorporators had any in- 
tention of profiting by said incorporation; that they only became 
such incorporators and subscribed to such capital in order to create a 
corporation to which Stratton might convey the mining property de- 
scribed in the complaint in return for ail of the issued shares of the 
stock of the company, other than the 7 shares which said nominal 
incorporators were obliged to hold; that, following the terms of the 
agreement jiJst referred to, the capital of the company was fixed at 
the sum of £1,100,000 sterling, to be divided into 1,100,000 shares, of 
£1 sterling per share; that thereafter, and on the 4th day of May, 
1899, in pursuance of the terms of the agreement, and to ratify and 
more fully carry out its provisions, the plaintiff company made and 
entered into an agreement with Stratton and Butcher (referred to in 
the answer as a suppleinental agreement) by which the agreement be- 
tween Butcher and Stratton was ratified, with the modification that 
the number of shares over which the vendor should hâve an option 
should be decreased by 7 shares, and that the 1,000,000 shares which 
by the terms of the original agreement were to be allotted to Stratton 
should be allotted and issued to him or his nominees, as he might in 
writing direct. That thereafter, on the 23d day of May, 1899, in 
pursuance of the two agreements just mentioned, Stratton made, exe- 
cuted, and delivered to the plaintiff company a deed conveying to the 
corporation ail of the mining property dëscribed in the complaint, and 
that thereupon the company issued and allotted to Stratton, in con- 
sidération for the conveyahce, the 1,000,000 shares of the capital stock 
in the plaintiff company issued /ully paid and at par value, which 
constituted ail of the . capital of the company and ail of the shares 
thereof, except the 7 shares which had been subscribed for by the 
nominal incorporators, and 99,993 shares which then and ever since 
hâve remained unsubscribed for, unallotted, and unissued; that the 
shares of capital so allotted and issued to Stratton was the sole and 
only considération that Stratton, or any one representing him, then 
or at any time, received for the property so conveyed by him (by rea- 
son df a typographicai error, printed in the answer, "to him") ; that 
while, in form, the transaction resulted in the conveyance by Stratton 
to the plaintiff corporation of ail of the mining premises dëscribed in 



STBATTOn's INDEPENDEXCE V. DINES. 973 

the complaint, nevertheless, in truth and in fact, the same constituted 
but a change in the manner whereby Stratton held the ownership and 
possession of the property, he having conveyed the same to the cor- 
poration as an individual, and, as the owner of ail of the stock in 
the company allotted and issued and held in good faith, he took over 
the same in the name of the corporation; that at the time the prop- 
erty was acquired from Stratton, and at the time the shares were 
allotted, nor at any time since, did the plaintiff company hâve any 
assets or property other than the mining premises it had acquired 
from Stratton; that, after the issuance and delivery of the 1,000,000 
shares of capital stock, Stratton remained owner thereof for a long 
period of time, and upon the exécution and delivery of the deed the 
plaintiflf company entered into full and complète possession of the 
mining property, and has remained in full possession and enjoyment 
ever since. It is further alleged that, by reason of the matters set 
out in this défense, the plaintiff has not been damaged in any manner. 

For a third défense, it is alleged, in substance, that the company, 
its ofScers, agents, and directors, did not rely or act upon any state- 
ment or représentation made by Stratton or any of bis agents con- 
cerning the mining property, the condition thereof, the ore disclosed 
therein, or its présent or prospective value, either as alleged in the 
complaint or otherwise, and dénies that the représentations set out in 
the complaint were made by Stratton or any of his agents. It then 
allèges that full and ample opportunity to examine and survey the 
mining property described in the complaint prior to the conveyance 
by Stratton to the plaintiff company, and to inspect ail books, papers, 
accounts, assay certificates, mill and smelter returns, ore shipped from 
the property, and pertaining to the opérations of the mine for a num- 
ber of years prier to the transfer, was given to the ofhcers, agents, 
and directors of the plaintiff company, whereby to form their own 
opinion relative to the then condition and prospective value of the 
premises. 

For a fourth défense, while denying that Stratton or his agents 
made the représentations charged in the complaint, yet it is alleged 
that notwithstanding that fact, even if true, there could be no re- 
covery against the plaintiff company, for since the date on which it 
entered into possession of the premises described in the complaint, 
and prior to the ist day of August, 1903, it extracted and sold from 
the property ores of the value of more than $10,100,000, as shown by 
plaintiff 's bill of particulars on iile in this case. 

For a fifth défense, the answer admits the death of Stratton ; admits 
that Cari S. Chamberlain, D. H. Rice, and Tyson S. Dines were named 
in the will as executors of the last will and testament of Stratton, 
as alleged in the complaint; but dénies that on the agth of December, 
1902, or at any time prior to the filing of this complaint, the county 
court of El Paso county admitted the will to probate, although it îs 
admîtted that that was the court having jurisdiction over the estate. 

For a sixth défense, it is alleged that even if the alleged and pre- 
tended averments contained in the complaint on which the plaintiff 
bases its cause of action and right to recover the moneys referred to 
in the complaint from the défendants be true, as alleged in the com- 
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plaint (v\^hîch is denied), the cause of action alleged and stated in the 
complaint as a basis of recovery againçt the défendants is a catise 
of action which accrued, if it ever accrued, during the lifetime of 
Stratton, and against Stratton, and that the same did not survive his 
death, and does not constitute any basis for a claim against the execu- 
tors of his estate. 

To each of the last five défenses, of which the foregoing is a brief 
summary, the plaintiff demurs on the gênerai ground that said dé- 
fenses, nor either of them, constitute a défense to this action. It was 
suggested at the oral argiiment, and again repeated in the brief of 
the plaintiff, that the second and third défenses should not be per- 
mitted to stand, for the reason that the same matter is pleaded in 
the form of a gênerai déniai in the first défense. The Code provides 
that the défendant may set forth by answer as niany défenses as he 
may hâve, and I am inclihed to the view that it is no objection to a 
spécial défense that the matter it covers may be given in évidence 
under the gênerai issue. Western Union Telegraph Company v. Eyser, 
2 Colo. 141, If the first défense, which is a gênerai déniai, contains 
redundant matter, that would, I think, hâve to be reached by a motion 
to strike the objectionable allégations from that défense. 

Second Défense. 

In disposing of this demurrer, I will, for convenience, consider the 
several défenses in the order in which they are set out in the answer. 
This being an action brought by a corporation, the facts set out in 
the second défense, to my mind, constitute a complète défense to this 
action. The transaction, as disclosed by this défense, is this : Strat- 
ton was the sole owner of the mining property, the subject of this 
controversy; and after the organization of the corporation, and the 
transfer to it of the mining property, he became the owner of ail of 
its issued stock, except seven shares which were allotted to other 
persons for the sole purpose of complying with the company's acts 
of England in relation to the organization of corporations, and, as 
the answer disclosed, were simply nominees of Stratton for that pur- 
pose, and were therefore in exactly the same .position as Stratton 
himself. Stratton and thèse seven nominal shareholders were at the 
time of this sale the only members of the company. The company 
owned no other property except thèse mining claims, and I am un- 
able to see how the company can complain of an act of which ail of 
the members of the company were cognizant, and which thev approved 
and confirmed. Whether what was done was dpnë for tfie purpose 
of enabling the company to be passed ofï on the market as some- 
thing différent from what it was is, to my mind, whoUy immaterial 
to the présent question, for, even if that be true, the remedy is not 
an action by the company against the vendor. Thç remedy, if any 
eîcists, is a remedy of each purchaser of shares, if there were any 
such, who was deceived by the représentations made by his vendor as 
to the condition of the company. This view is, I think, sustained by 
ample authority both in England and in this country. In re Ambrose 
Mining Company, Law Report, Chancery Division, vol. 14, p. 23, is 
an English case in point. There the owners of a mine determined to 
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convey ît to a corporation. The mine and machinery were trans- 
ferred to Eaton, a clerk; and thereafter, by an agreement between 
Eaton and Taylor, one of the principal owners of the mine, and one 
Hardy, Eaton agreed to sell the mine to Taylor and Hardy in trust 
for a Company to be formed in considération of £24,000 to be paid 
to Eaton in stock. The company was organized with a capital of 
£36,000, 18,000 shares at £2 each. The stock was issued through 
Eaton to the parties interested in the mine. The previous agreements 
made in contemplation of the organization of the corporation (as in 
this case) were ratified, and 6,000 fully paid up shares issued to 
Eaton, and 12,000 shares, upon which £1 had been paid, were issued. 
Thèse shares were divided among the owners of the mine. The value 
of the mining property was considered by the court to be £6,000. 
The company was not successful, and passed into the hands of a 
liquidator, who applied for an order to proceed against the original 
property owners, charging them with having sold the property for 
more than it was worth, and calling upon them to pay the différence 
between the value of their shares and the value of the mine. On 
appeal, the court, speaking through James, L. J., said: 

"It appears to me that one must look, even as between companies and di- 
rectors, at what the substance of the transaction was, as between the com- 
pany and the persons whom the company is seeking to make answerable. 
Now the transaction appears to me to be quite clear, and I cannot help think- 
ing myself there was an object in it, and that object was not at ail an object 
for attainlng an undue advantage as between the company and the persons 
who -were deallng with the company and selling to the company; but the 
obtalning an undue advantage In the stock màrket, wherever the stock 
market of the company might be, as between the persons who got the shares 
in the new company and the persons who were foolish enough to buy the 
shares from them in the new company. They intended to represent the thing 
as worth something a great deal more than it was worth, namely, the nominal 
capital that was attributed to it. Now, what we hâve got hère to consider 
is a sale in substance made by the vendors for themselves, as beneficially in- 
terested, to themselves as directors of the company, being in that sensé in a 
fiduciary character towards the company; and the sale is a sale by themselves 
in the one character to themselves in the other character. Of course, such a 
sale is a thing that cannot stand if it is questloned in time, and proper ef- 
forts made to restore the thing purchased. And if there is any difficulty in 
the way of restoration, if it is made out that they hâve received something 
beyond the proper price of the property, there ought to be no difficulty in 
making them pay that extra value. Suppose the property had been sold be- 
fore the fraud was discovered, or suppose the cestuls que trustent laid out 
a great deal of money in Improvements ; then the only mode of setting it 
right would be to make the vendors give the extra price which was paid for 
it. According to my view of this case, the vendors did get no extra price 
from the company as a company. What the company got was the mine as 
it stood. The mine, machinery, plant, or whatever was on the property, was 
sold to them. Now, what they gave for it was a certain share in the mine, 
the very property itself , divided into a great number of shares. It was a cer- 
tain share in the assets of the company— the assets of the company consist- 
Ing only of the very thing which they had bought. * * » Under thèse cir- 
cumstances, it seems to me impossible to say that, however wrong the trans- 
action was in respect to other persons, there was anything wrong as between 
the company and the vendors. There was no fraud on the existing stock- 
liolders, because they were parties to it. There was no fraud on any future 
allottees of the shares, because there could be, under the circumstances, at 
the time the arrangement was made and completed, no future allottees of 
shares. The transaction was a transaction in which the whole of the capital 
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of the Company was glven In excbange for the property purchased. • ♦ ♦ 
In my vlèw, the eompany only gave back In substance that which It wa» 
gettlng, and the f raud was not between the vendors and the eompany, the 
purchasers, but was a thing calculated to delude people Into belleving that the 
shares, when got, were sbmething more valuable than they really were. I 
rest my décision on the ground whlch was opened by the appellant's counsel 
— ^partlcularly Mr. Buckley — that what was taken back was the very thlng 
that was glven in exchange for it, calling it by différent names and dividing 
it Into différent shares." 

The othçr judges concurred in holding that the transaction, as be- 
tween thé eompany and the organizers of it, was a valid one. I quote 
somewhat at length from this case for the reason that the facts were 
quite as strong in favor of the plaintiflf as the facts alleged in the 
complaint in this case now under considération ; it being suggested 
by ail three judges that it was probably the purpose of the organizers 
of the corporation to commit a fraud upon subséquent purchasers of 
the stock in the market, but holding, nevertheless, that the eompany, 
whom the liquidator represented, could not maintain the action. There 
are a number of other English cases to the same effect, ail of which 
I hâve examined carefully, but which I shall not now take the time 
to review, but content myself with citing them in support of the propo- 
sition decided in the case just referred to: In re Gold Co., L. R. 
Ch. Div. vol. II, p. 701 ; In re Salomon v. Salomon & Company, Ltd.^ 
L. R. App. Cases, 1897, p. 22 ; In re Baglan Colliery Co., L. R. Chanc. 
App. Cases, 5, p. 346 ; Pell's Case, L. R. S Chy. App. 1 1 ; Drum- 
mond's Case, L. R. 4 Chy. App. 772; In re British Seamless Paper 
Co., L. R. 17 Chy. Div. 467. 

The courts of this country hâve, I think, announced the same ruie. 
The case of Plagier Engraving Mach. Co. v. Plagier et al. (C. C.) 
19 Ped. 468, was a suit brought by the eompany against several of 
its directors. The plaintiff charged that the directors conspired to 
form a corporation having $300,000 capital, divided into 3,000 shares ;. 
that after the organization of the corporation the directors conveyed 
to the eompany certain patent rights, receiving in payment therefor 
the capital stock of the corporation; that the patents were of no 
particular value; that 250 shares of the stock were paid into the 
treasury, and the other shares were issued to the original incorpo- 
rators; that the directors, after receiving the stock, sold the same 
upon the market; that the sales were made by misrepresentation. 
The suit was brought by the eompany to recover the différence be- 
tween the actual value of the patent rights conveyed to it and the 
par value of the shares in money. In disposing of the case, the court 
said: 

"It appears that certain persons weré probably Induced to buy stocks by 
false and fraudulent représentations, and for this wrong I do not doubt that 
there is a remedy, but I cannot see how the eompany itself can work out the 
remedy. • • * The actual fraud was not In fixing the capital stock at a 
certain sum, but in puffing the property afterwards, and the persons wh» 
suffered were those who were Induced to buy shares in the market. The pur- 
chasers, some or ail of them, may hâve a right to set aside the sales, and t» 
recover thelr money of the eompany or the défendants, or both; but they are 
necessary parties to the suit or suits and they cannot, by obtaining control 
Df the eompany, set up an artificial case, and recover through the eompany 
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what îs really their own loss, from whlch the company itself was enrlehed. 
Thls is the view which the master takes of the case, and I concur in it. 

The plaintiff's counsel, in their brief, admit that the stock was 
worth on the market, for many months after the transaction was con- 
summated, and before the fraud was discovered, more than double 
its par value, so that few of the original purchasers lost any money, 
and that it was the last holders of the stock who really suffered dam- 
ages. This being true, it brings this case clearly within the rule an- 
nounced in the cases to which I hâve referred, and is conclusive of 
the plaintifif's right to maintain this action. Langdon v. Fogg (C. C.) 
i8 Fed. s ; Foster v. Seymour (C. C.) 23 Fed. 65 ; Stewart v. Rail- 
way Co. (C. C.) 41 Fed. 736; Great Western Mining Co. v. Harris 
(C. C.) III Fed. 38; Higgins v. Lansingh, 154 111. 301, 40 N. E. 362; 
Scoville v. Thayer, 105 U. S. 143, 26 L. Ed. 968; Clark v. Bever, 
139 U. S. 96, II Sup. Ct. 468, 35 L. Ed. 88; Camden v. Stuart, 144 
U. S. 104, 12 Sup. Ct. 585, 36 L. Ed. 363 ; and Seymour v. Cemetery 
Association, 144 N. Y. 333, 39 N. E. 365, 26 L. R. A. 859. 

In the brief filed on behalf of the plaintiffs, it is suggested that 
the contracts set out in the défendants' answer do not represent the 
entire transaction, and that it may be necessary for plaintiff, in reply 
to the affirmative matter set up in the first défense, to state more at 
length the entire transaction; that there were executed at the same 
time the contracts set forth in the answer were executed another con- 
tract, by which Mr. Stratton really never received any stock of the 
plaintiflf company, but the stock was put in escrow and sold for the 
sum of $10,000,000, so that Stratton did receive $10,000,000 in cash 
for the property, which was the real transaction. While there is 
nothing in the pleadings now under considération presenting such a 
question, yet, as counsel for the plaintifï hâve suggested it in their 
brief, it is perhaps not improper for me to say hère that such a con- 
tract would not, in my judgment, change the situation, so far as this 
case is concerned. 

Third Défense. 

The third défense dénies that the plaintiff relied upon the state- 
ments or représentations made by Stratton, but, on the other hand, 
made its own examination of the property, and acted upon the results 
of such examination; that fuU and ample opportunity was afforded 
the company, prior to the conveyance of the property, to inspect the 
books, papers, accounts, assay certificates, mill and smelter returns, 
etc., covering a period of several years prior to the transfer; and 
that the plaintiff possessed and acted upon information and facts de- 
rived from sources other than from Mr. Stratton or his agents. I 
think the rule is well settled that in cases of this character, to enable 
the plaintiff to recover, there must be false représentations, and the 
purchaser must hâve purchased upon the faith and crédit of such 
représentations, to his damage; and a défense which shows that the 
purchaser not only did not rely upon the false représentations charged 
against the vendor, but availed himself of the opportunity afforded 
him to make the fuUest examination, and did make such examination, 
and as a resuit thereof purchased the property, if supported by proof, 
126 F.— 62 
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fàîses an effectuai bar to the plaintiff's case, and is a good défense. 
Southern Development Company v. Silva, 125 U. S. 247, 8 Sup. Ct. 
881, 31 L. Ed. 678; Crocker v. Manley, 164 111. 282, 45 N. E. 577, 
56 Am. St.'Rep. 196; Weist et al. v. Grant, 71 Pa. 95; Van Weel 
V. Winston, lis U. S. 228, 6 Sup. Ct. 22, 29 L. Ed. 384. 

Fourth Défense. 

In the fourth défense it is alleged that, even though Stratton made 
the représentations charged in the complaint, there can be no re- 
covery in the case, for the reason that prior to August i, 1903, the 
plaintiff had extracted and sold ores from thèse mining properties of 
the value of more than $10,100,000, and therefore it has sustained 
no damage. The plaintiff allèges that Stratton and his agents repre- 
sented that the mining property had exposed and in sight ore bodies 
of the value of $7,000,000, and that the mine was reasonably worth 
$10,000,000, whereas, in truth and in fact, the property had exposed 
and in sight ore bodies of the value of not more than $2,000,000, and 
was worth not more than $4,000,000. I am inclined to concur in the 
views expressed by counsel for the défendants in their brief, that the 
statement made by Stratton, if it was made, to the effect that the 
property was worth $10,000,000, constitutes, in law, nothing more 
than the mère expression of opinion, and is not actionable. This, I 
think, is true from the very nature of the case. Whether or not the 
statement that there was $7,000,000 worth of ore in sight was also 
an expression of opinion, or a statement of fact, it is not necessary 
for the Court hère to décide. Under the allégations of this défense 
of the answer, I think we may treat it as a statement of fact, and yet 
the allégations of the answer would constitute a défense, for, as sug- 
gested when we were considering the third défense, two things must 
concur to entitle the plaintiff to recover: First, fraudulent or false 
représentations in relation to the condition of the property; and, sec- 
ond, such représentations must hâve constituted the basis of the sale 
on the part of the purchaser, by which he was in fact misled to his dam- 
age. Marshal v. Hubbard, 117 U. S. 415, 6 Sup. Ct. 806, 29 L. Ed. 919. 

Fifth Défense. 

In the fifth défense it is alleged that at the time of the commence- 
ment of this action the défendants were not, and riever had been, 
executors of the Stratton will ; that the Will had not been admitted 
to probate ; that letters testamentary had not been issuëd to the de- 
fendants ; therefore that the action was prematurely brought. At the 
oral argument I was inclined to doubt the sufhciency of this défense, 
and so stated to counsel; bût, since receiving the briefs of counsel, 
and having my attention called more directly to the statutes of Colo- 
rado and some adjudicated cases, I am led to the conclusion that my 
first impressions of this défense were erroneous. It reqùires no cita- 
tion of authority to the rule that courts of the United States, in en- 
forcing claims àgainst executors and administrators of a decedent's 
esta te, are adriiiniétering the laws of the state of the domicile, and 
are bound by thé same rules that govern the local tribunals. As the 
court is called upbn to décide the question in view of the construction 
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to be given to the statutes of Colorado, the state of the domicile, we 
will briefly notice some of the statutory provisions relating to the 
•appointment and power of executors. Section 46S7, Mills' Ann. St., 
provides that the power of the executor over the estate before the 
probate of the will and obtaining letters testamentary shall extend to 
the burial of the deceased, the payment of necessary funeral charges, 
and the taking care of the estate. Section 4689 requirjps every exec- 
utor to take an oath at the time of proving a will. Section 4690 pro- 
vides that ail executors, unless the testator shall otherwise direct, 
shall, before entering upon their executorship, give a bond for the 
faithful discharge of their duties, in a sum double the value of the 
Personal estate, together with the rents and issues occurring or to 
occur during the term of his office from such real estate as might by 
law be subjected to the payment of the debts of the deceased. Sec- 
tion 4682 provides that, after the will has been proven and admitted 
to record, the executor named therein, if there be one, shall be en- 
titled to letters testamentary thereon. As throwing some light on 
the question of the construction to be placed upon the provisions of 
the sections of the statute just referred to, it is proper to note that 
section 4780, after enumerating certain claims which are to be pre- 
ferred claims, provides that ail other debts and demands, of whatso- 
ever kind, without regard to quality or dignity, which shall be ex- 
hibited within one year from the granting of the letters, shall com- 
pose the fourth class. And section 4792 provides that creditors who 
inay bring their actions in the district court at any time within one 
year from the issuing of letters testamentary shall share in the pro- 
ceeds of the estate in the same manner as if such demands had been 
exhibited in the county court within the same time. Under thèse 
provisions of the statute, I think it is clear that prior to the granting 
of the letters the executor is without power to sue, because he is not 
an executor until he compiles with the requirements of the statute; 
the statute taking the place of and abolishing the ruies of the com- 
mon law in relation to the settlement of the estâtes of deceased per- 
sons in Colorado. If, then, the executor, prior to taking the oath, 
giving the bond, and receiving the letters testamentary as provided 
by the statute, is without power to sue, is not the other proposition 
equally true — that no suit can be maintained against him ? The only 
exception which might arise under thèse statutory provisions would 
be a possible controversy in relation to funeral charges or taking care 
of the estate. After a çareful considération of the statutes and the 
authorities to which my attention has been directed, I am led to the 
conclusion that a suit against thèse défendants could not be main- 
tained prior to their qualification as executors. Gatfield v. Hanson, 
57 How. Prac. 331; Perry v. Conroy, 22 Kan. 716; Armstrong v. 
Lear, 12 Wheat. 169, 6 L,. Ed. 589. 

Sixth Défense. 

Stratton having died before this action was brought, it is însîsted by 
the sixth défense that the action does not survive against the défend- 
ants as executors. Counsel for plaintifif suggested in their brief that 
the record does not show where the cause of action arose; therefore 
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that thîs défense will hâve to be held insufficient, because it does not 
State facts tending to bring it within the rule contended for by counsel 
for the défendant, even though the fact is correct that the cause of 
action did arise in England, and that the law of that country did not 
permit the action to survive. While it is true that the ànswer does not 
State that the cause of action arose in England, yet it is equally true 
that the comUaint does not show that the cause of action arose in 
Colorado ; and the demurrer, under the rules of pleading in Colorado, 
going back to ail of the pleadings, might well suggest whether the 
complaint States a cause of action. I think, however, from a careful 
examination of the complaint in this case, that the only inference which 
can be fairly drawn is that the alleged false représentations, if made, 
were made in England. The complaint states first that Stratton made 
the représentations to the promoters, and that thereupon the promoters, 
including Stratton, formed a corporation under the companies acts of 
England ; that when the corporation was formed, and prior to the con- 
veyance of the property, he again made the représentations to the 
officers and directors of the corporation; and that the salting of the 
mine was made the basis of a report which was furnished by him and 
submitted to the company. Thèse occurrences must hâve taken place, 
if at ail, in England, for at that time the company owned no property 
in this country, and, so far as the pleadings show, had no agent hère, 
nor were any of the officers or directors residing hère. This being 
true, I am inclined to think that the question of the survival of this 
action must be determined by the laws of England, and that under 
the laws of England the action does not survive. In re Duncan Terry 
v. Sweeton, L,. R. Chan. Div. 1897, (i) 387; Phillips v. Homfray, 24 
Chan. Div. 454; Kirk v. Todd, 21 Chan. Div. 484. If, however, the 
court is in error about this, yet I think it perfectly clear that the com- 
plaint, in its présent form, does not state a cause of action, because it 
fails to show where the alleged fraudulent représentations were made, 
and I do not think that the court is authorized to présume that they 
were made in the state of Colorado. But conceding that the complaint 
might be amended in this respect, and that the question is one to be 
determined under the provisions of the Colorado statutes, I am still 
inclined to the view that the action cannot be maintained against thèse 
executors. It is conceded by counsel upon both sides that this action 
is not founded upon contract. The action is in tort, and the question 
as to its survival must be determined according to the rules governing 
such actions. Section 4810 of Mills' Annotated Statutes — the only 
statute to which my attention has been directed, bearing upon this 
question — provides : 

"Ail actions at law whatsoever save and except actions on the case for 
slander or libel, or trespass, for injuries done to the person and actions 
brought for the recovery of real estate, shall survive to and against execu- 
tors and admlnistrators." 

There is a vast différence between actions and causes of action, and, 
in my judgment, this statute does not apply to a case like the case at 
bar. If the question is to be tiisposed of under the rules of the com- 
mon law, there is, I think, no question but what the action does not sur- 



IN RE SCOTT. 981 

vive. Reed v. Hatch, 19 Pick. 47; Henshaw v. Miller, 17 How. 212, 
15 L. Ed. 222. 

I hâve thus gone over the 2d, 3d, 4th, 5tli, and 6th défenses, the 
objections to which were argued with so much earnestness and ability 
by counsel for the respective parties ; and, while I hâve not taken the 
time to review in this mémorandum ail of the cases to which my at- 
tention was directed by the briefs of counsel, I hâve examined ail of 
them, and the conclusion to which my mind has arrived is that the de- 
murrer to each défense must be overruled. 

As I understand this case, the second and sixth défenses set up in 
the answer are absolute défenses to this action, and I am inclined to 
the view that the défendants are now entitled to a judgment upon the 
pleadings, if they care to move for it. To prépare this case for trial 
would involve not only very great expense, but would greatly delay 
and embarrass the settlement of this estate; and in the end the court 
would, if the facts set out in thèse answers (which now stand admitted 
by the demurrers) were made to appear, feel in duty bound to instruct 
a verdict in favor of the défendants, thus presenting for a second time 
the identical questions which are now before the court. It may be 
that there is no statute of this state directly authorizing this proceeding. 
I hâve no question, however, but that, in the absence of a statute pro- 
hibiting it, the power of the court to enter a judgment at this stage 
of the proceedings in a case like this is a power inhérent in every court 
of record. This view iînds support in the case of Humboldt Mining 
Company v. American Manufacturing, Mining & Milling Company, 10 
C. C. A. 417, 62 Fed. 356. It is true that in that case the question 
came up under an Ohio statute (Rev. St. § 5328) which provided : 

"When upon the statement in the pleadings one party is entitled by law 
to judgment in hls favor, judgment shall be so rendered by the court al- 
though a verdict has been found against such party." 

In disposing of the assignment of error based upon the ruling of 
the court below sustaining a motion for a judgment upon the plead- 
ings before verdict, Judge Taf t said : 

"It was in accordance with this section that the court below entered the 
judgment hère complained of. The contention on behalf of the plaintiff is 
that this section applies only after a verdict has been rendered, and that 
until then the court has no power to enter judgment. There is no such lim- 
itation in the words of the section, and it would seem to be absurd that 
■when, upon the statements of tlie parties to the pleadings, one or the other 
Is entitled to judgment. the court should go through the useless ceremony of 
submitting to a jury immaterial Issues in order to enter a judgment upon 
the pleadings without regard to the verdict" 



In re SCOTT. 

(District Court, D. Delaware. January SI, 1904.) 

No. 78. 

Bankruptct — DiscHAUGE— Objections. 

Where S. In September, 1902, obtained property on crédit from a flrm 
upon a materially false statement in writing made to such fii-m for th« 
purpose of obtaiuing such property on crédit, and in March, 1903, was 
adjudged a bankrupt on his own pétition, and subsequently applied for 
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a discharge, held, tbat by virtue of the àct of February 5, 1903 (32 Stat. 
797, c. 487 [U. S. Comp. St. Supp. 1903, p. 409]), amendatory of the bank- 
ruptcy act of July 1, 1898 (30 Stat. 544, c. 641 [U. S. Comp. St. 1901, p. 
3418]), a Spécification in opposition flled by the firm, wbich had proved 
Its daim, settlng np such obtainlng of property, presented a bar to hls 
discharge. 

9. Sahe. 

Section 14 of the baniruptpy act of July 1, 1898 (30 Stat. 550, c. 541 
[U. S. CJomp. St. 1901, p.: 3427]), deals wholly with the subject of dis- 
charges in bankruptcyv and subdivision 3 of that section, as amended 
February 5, 1903 (32 Stat. 797, c. 487 [U. S. Comp. St. Supp. 1903, p. 411]), 
deals solely with a condition précèdent to the discharge of a bankrupt 
in future cases. It does not undertake to provide for the recovery of any 
property, or to set aslde or otherwlse afCect any transaction. 

8. Statctes— Construction. 

A statute is not necessarily rétroactive or rétrospective because its 
opération Jn a glven case may be dépendent upon an occurrence anterior 
to its passage. 

4. Bankhoptct— Dischakgb. 

Statiltory provisions regulatlng the conditions on which bankrupts 
may be dlscharged are remédiai in thelr nature with respect to the bank- 
rupts or to thelr creditors, or to both, and the strict rules of construction 
or Interpretatipn appropriate to rétroactive or rétrospective laws are 
inappUct^ble to them. 

(Syllabus by the Court.) * 

In Bankruptcy. 

Herbert H. Ward and John F. Neary, for bankrupt. 

Christopher L,. Ward, for creditors. 

BRADFORD, District Judge. Robert H. Scott filed his péti- 
tion in voluntary bankruptcy March i8, 1903, and on the same day 
was adjudged a bankrupt. Having made application for a discha;-ge, 
certain of his creditors, trading as Watson & Company, whose claim 
had been duly proved and allowed, filed their spécification in opposi- 
tion, alleging that Scott obtained September 19, 1902, property on 
crédit from that firm upon a materially false statement in writing 
made to the firm for the purpose of obtaining such property on crédit. 
The particulars of the said statement are fully set forth in the spéc- 
ification. The bankrupt has demurred generally. The demurrant 
does not claim that the spécification lacks sufficient particularity. 
Whatever defect there may be in this respect has been waived. No 
question of the kind was made at the hearing ; and, further, the coun- 
sel for the demurrant in their brief filed irt the case say: 

"The question ralsed by the demurrer is, whether the obtaining of prop- 
erty on such a statement, made nearly flve months before the passage of the 
amendatory act, by which It is made a ground for refusai to discharge, cornes 
within the purview of the said amendatory act of February 5, 1903 [32 Stat. 
797, c. 487; U. S. Oomp. St. Supp. 1903, p. 40Ô], and constitutes a sufflcieut 
ground for refusai to discharge in this case." 

The demurrant has thus limited himself to the above question. 
The act of February 5, 1903, among other things, amends section 
14b of the bankruptcy act of July l, 1898 (32 Stat. 797, c. 487 [U. S. 
Comp. St. Supp. 1903, p. 411], by estcepting from the authority of 
the judge to grant a discharge cases in which the applicant has "ob- 
tained property on crédit from any person upon a materially false 
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statement in writing made to such person for the purpos*} of obtain- 
ing such property on crédit." This provision does not contain any 
limitation of time relatively to the commencement of proceedings in 
bankruptcy within which property must bave been obtained on such 
false statement in order to operate as a bar to a discharge. Its lan- 
guage equally applies to such obtaining of property before and after 
the passage of the amendatory act. The question raised on the de- 
murrer résolves itself into two inquiries, first, whether such obtaining 
of property prior to February 5, 1903, can operate as a bar to a 
discharge in bankruptcy proceedings instituted after that date, and, 
if so, whether such obtaining of property must not bave occurred 
within the period of four months next preceding the liling of the 
pétition. The last section of the amendatory act (32 Stat. 801) is as 
f ollows : 

"Sec. 19. That the provisions of this amendatory act shall not apply to 
bankruptcy cases pending when this act takes effect, but such cases shall be 
adjudicated and disposed of conformably to the provisions of the said act of 
July first, eighteen hundred and ninety-eight." 

The présent case certainly is not included in the above saving or 
exception; for it was not pending February 5, 1903, when the 
amendatory act took effect. Proceedings in bankruptcy were not 
instituted until more than a month after that date. The bar to a 
discharge resulting from obtaining property on crédit on a ma- 
terially false statement in writing is a novel feature of the bank- 
ruptcy législation of the United States. Nothing like it is to be 
found in any of the earlier bankruptcy acts, whatever analogies, 
remote or close, they may contain. Hère, the obtaining of prop- 
erty on the false statement occurred more than four months prior 
to the date of the amendatory act and about six months prior to 
the filing of the pétition in bankruptcy. The text-books throw little, 
if any, light on the question wliether under thèse circumstances 
such obtaining of property will operate by virtue of subdivision 3 of 
section 14b as a bar to a discharge. Collier states that the property 
must hâve been obtained "perhaps since the amendatory act became 
a law," and that "the question will probably not be settled until it 
reaches the higher courts." Collier on Bankruptcy (4th Ed.) pp. 
171. 537- Brandenburg, speaking of the false statement mentioned 
in subdivision 3, says: 

"While no spécifie time is fixed by the statute within which such statement 
must hâve been made, by analogy to other provisions of the law it is évident 
that Congress intended that the statement must hâve been made within four 
months of the Institution of the bankruptcy proceedings." Brandenburg on 
Bankruptcy (3d Ed.) § 370. 

He, however, fails to specify any analogous provisions tending to 
support his conclusion. Nor does he touch the point whether the 
obtaining of property on a false statement before the passage of 
the amendatory act, though within four months, next preceding the 
filing of the pétition, will bar a discharge. I am aware of only one 
case, In re Petersen, 10 Am. Bankr. Rep. 355, which directiy deals 
with subdivision 3 of section 14b. It was there held by Judge Loch- 
ren that, where the bankrupt made the false statement November 6, 
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igo2, and on the strength of it obtained property on crédit on and 
prier to January i, 1903, and became a voluntary banlcrupt Feb- 
ruary 12, 1903, no discharge could be granted. It is a décision di- 
rectly to the point that subdivision 3 of section 14b is applicable to 
cases in bankruptcy, cooimenced after the passage of the amendatory 
aet where the obtaining of the property on the false statement oc- 
curred prior to such passage. I« that case, the property was ob- 
tained within four months prior to the filing of the pétition ; but no 
référence was made to that fact and apparently it was considered 
of no importance. It is contended on the part of the demurrant, 
howeVer, that subdivision 3 cannot apply to this case unless it is 
rétroactive in its opération; that statutes are presumed to hâve been 
intended to operate prospectively rather than retroactively, and should 
be so construed or interpreted unless they plainly show a contrary 
intention ; and that there is nothing in the amendatory act tending 
to overcome the presumptipn that subdivision 3 was intended to op- 
erate prospectivelj and not retroactively. While conceding the gen- 
erality, but not the universality, of the application to statutes of the 
above presumption, and without pausing at this point to discuss the 
considérations which may détermine, control or aiïect the application 
of that presumption to a given statute, is it true that the amendatory 
act cannot apply to this case unless it is rétroactive in its opération? 
The amendatory act, having no application to pending cases in 
bankruptcy, applies only to cases commenced after its passage. Sec- 
tion 14 deals wholly with the subject of discharges in bankruptcy,, 
and subdivision 3 of that section, furnished by the amendatory act, 
deals solely with a condition précèdent to the discharge of the bank- 
rupt in future cases, namely, that he has not "obtained property on 
crédit from any person upon a materially false statement in writ- 
ing made to such person for the purpose of obtaining such prop- 
erty on crédit." In order that a statute may hâve a rétroactive op- 
ération, there must be some subject on which it may retroact. But 
the amendatory act does not undertake to provide for the recovery 
of the property so obtained on crédit, or to set aside or otherwise 
affect the transaction. Subdivision 3, in its relation to cases com- 
menced after its passage, where the property was obtained prior 
thereto, certainly is not an ex post facto law, nor does it violate or 
disturb any vested right of the bankrupt or his creditors. A bank- 
rupt can hâve no vested right to a discharge until the conditions re- 
quired by law to authorize it hâve been satisiîed. A statute is not 
necessarily rétroactive or rétrospective because its opération in a 
given case may be dépendent upon an occurrence anterior to its 
passage, or, in the language of Endlich, "because a part of the requi- 
sites for its action is drawn froni a time antécédent to its passing."^ 
Endlich, Int. Stat. § 280. I fail to perceive that subdivision 3, in 
its application to a case where the property was obtained on crédit 
before its enactment, if it be so applicable, is in any legitimate sensé 
a rétroactive or rétrospective law, or tL... the strict rules of construc- 
tion or interprétation appropriate to such laws hâve any pertinency 
hère. Further, the bankruptcy act includes a large body of remédiât 
législation. It was designéd to relieve unfortunate but honest debl- 
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-ors, and to secure a proper distribution of their assets among their 
creditors. The latter object is quite as important as the former. 
Statutory provisions regulating the conditions on which bankrupts 
may be discharged are remédiai in their nature with respect to the 
bankrupts or to their creditors, or to both. A strained construction 
of subdivision 3 is, therefore, inappropriate. When the language 
of the amendatory act is taken in its natural and usual sensé, it 
plainly discloses an intention that the subdivision in question should 
be applicable to ail cases in bankruptcy commenced after its enact- 
ment, whether the property was obtained on crédit before or only 
after such enactment. No prospective terms as "hereafter" or "after 
this act takes efïect," or équivalent expressions, are anywhere em- 
ployed with référence to the obtaining of the property on crédit. 
Such obtaining of property, in its relation to the date of application 
for a discharge, is in the past, without a time limitation, and thus in- 
cludes time elapsed before as well as time elapsed since the passage 
of the amendatory act. Nor do I find in any of the provisions of the 
amendatory act or of the act of July i, 1898, as amended, anything 
to support the contention that the property must hâve been ob- 
tained on crédit within four months next preceding the filing of the 
pétition. A comparison and contrast of the several subdivisions of 
section 14b with each other négative such an idea. To impute such 
an intention to Congress on the strength of fancied analogies, which 
do not exist, would be to indulge in mère spéculation and judicial 
législation. If the amendatory act be defective or unsatisfactory by 
reason of the absence of a time limitation either before or after its 
enactment, or before the filing of the pétition in bankruptcy, the rem- 
edy rests solely with the law making power. 

Cases decided under other statutes in pari materia throw much 
light on the questions hère involved. Ex parte Lane, 3 Metc. (Mass.) 
213, was an appeal from a decree refusing the appellant a discharge 
under the Massachusetts insolvent law of 1838 (St. 1838, p. 449, c. 
163). It was held that an amendatory act, passed in 1841 (St. 1841, 
p. 402, c. 124) so modifying the provisions of that law that no cer- 
tifîcate of discharge should be granted to a debtor, who within six 
months before the filing of the pétition by or against him had given 
a préférence to a pre-existing creditor, applied to a debtor who had 
fîled his pétition for the benefit of the law of 1838 before the amend- 
atory act was passed. Judge Wilde delivering the opinion of the court 
said : 

"It Is clear, that the appellant had no vested rlght to a dlscharge, at the 
time of filing his pétition. Snch a right could be acquired only by provine, 
at the time of his application for a certlficate of discharge, that he had in ail 
respects complied with the provisions of Sts. 1S38 and 1841, by which only a 
right could be acquired. The latter statute, therefore, is not to be considered 
a rétrospective act, disturbing vested rights; but as altogether prospective 
in its opération, although it might dépend, in some cases, on acts done before 
It took effiect." 

Ex parte Lane is an a fortiori case, in view of the fact that, while 
hère the pétition was not fîled until after the passage of the amendatory 
act, there the pétition was filed before. Ex parte Lane was cited 
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with approval in Eastman & Others v. Hillard, 7 Metc. (Mass.) 420, 
where it was held that an amendatory act, changing the conditions on 
which insolvent debtors cotlld obtain a discharge under the Massa- 
chusetts insolvent laws, was applicable to a case conmienced before 
such act went into opération. Chief Justice Shaw, in delivering the 
opinion of the court, said: 

"The tlme not havlng corne, when that act went Into opération, at which 
the insolvent could apply for hls dlacharge, or the master grant it,*such ap- 
plication for a discharge, the right of the credltors to oppose, and the power 
of the master to act upori It, were ail future, and must, we think, be regii- 
lated by the late statute; and the provisions of the act so regulating future 
proceedings were prospective In their opération, and not inconsistent with the 
just exercise of législative power." 

There is much conflict in the décisions under the bankruptcy act of 
March 2, 1867 (14 Stat. 517, c. 176), and its amendmerits, so far as 
they bear On the subject now discussed; but it seems to me that the 
more carefuUy considered and authoritative décisions support the con- 
clusions reached in the case of In re Petersen and the Massachusetts 
cases. It may not be amiss at this point briefly to refer to some of the 
opposing décisions and dicta. In the case of In re Rosenfield, Fed. 
Cas. No. 12,058, decided in 1868, Judge Field held that a fraudulent 
conveyance made before the passage of the bankruptcy act of March 
2, 1867, was no ground for the refusai of a discharge in bankruptcy. 
He said : 

"The 29th section contains an enumeration of seventeen distinct acts, any 
one of which, if shown to hâve been committed by the bankrupt, is an abso- 
lute bar to Ws discharge. Thèse acts are in the nature of offences, created 
and deflned by the bankrupt law, the penalty for the commission of which by 
the bankrupti Is, the forfélture of his right to a discharge. Now, suppose 
there was no limitation whatever In the law Itself, as to the time withln 
which thèse acts must hâve taken place or been performed. Would it not 
hâve been necessary to aver, and prove, that they had been committed since 
the passage pf the law, In order to deprive the bankrupt of his right to a 
discharge? To hâve held that acts, committed before its passage, were of- 
fences against the bankrupt laW, would hâve been to ma;ke that law, if not 
an ex post facto law, in the strict sensé of the term, yet at least a law rétro- 
active or rétrospective In its character." 

It does not clearly appear from Judge Field's opinion whether his 
conclusion was based on his interprétation of the terms of section 29 
(14 Stat. 531), or on the doctrine asserted in the above quoted passage. 
It seems to hâve been expressed in the alternative. In the case of In 
re Moore, Fed. Cas. No. 9,751, decided in 1868, the discharge of a 
bankrupt wasopposed on the ground, among others, that he had prior 
to the passage of the act fraudulently executed a mortgage for the 
purpose of concealing his property. Judge Fox said : 

"The bankrupt law cannot bé made to hâve a rétroactive efCect, and punlsh 
a party, by refuslng hlm a dlsCharge for acts committed by him prior to the 
passage of the law. A fraudulent préférence or transfer of a debtor's prop- 
erty, by the act, is made an offence, for which the punishment prescribed by 
the act is, a failuré to obtain his discharge. To thus punish a party, the 
offence for which the punishment is inflicted must hâve been committed since 
the passage of, and in violation of, a law thenln force." 

Judge Fox refers to the case of In re Rosenfield, and to an unre- 
ported décision in his own district. In the case of In re Hussman, 
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Fed. Cas. No. 6,951, decided in 1869, Judge Ballard held that, on the 
terms of section 29, a fraudulent sale of property prior to the passage 
of the bankrupt act was no bar to the granting of a discharge. He aiso 
said: 

"The wîthholding of a discharge from a bankrupt Is In its nature a penalty 
for some Improper conduct, and to refuse a discharge because of the improper 
condnct of the bankrupt, prior to the passage of the bankrupt act, would be 
to make the act rétroactive." 

In the case of In re Hollenshade, Fed. Cas. No. 6,610, decided in 
1868, Judge Leavitt, in holding that payments or transfers or convey- 
ances of property, made prior to the passage of the bankrupt act by 
an insolvent could not constitute a légal ^objection to his discharge, 
based his décision wholly on his construction of the terms of section 
29, saying: 

"The words before quoted, 'since the passage of thls act,' apply to and 
limit the meaning of ail the subséquent enumeratlons." 

In the case of In re Keefer, Fed. Cas. No. 7,636, decided in 1870, 
Judge Longyear held that a fraudulent conveyance made prior to the 
passage of the bankruptcy act was no bar ; saying : 

"In Ee Rosenfield, Cas. No. 12,058, Judge FielA, of the district of Kew 
Jersey, held that in such case, the act, in order to constitute a bar to a dis- 
charge, must hâve been committed since the passage of the bankrupt act. 
I fully concur in the reasoning and conclusion in that case." 

But in the case of In re Cretiew, Fed. Cas. No. 3,390, decided in 1871, 
Judge Hall held that a spécification in opposition to a discharge should 
not be stricken out because ail the transactions therein alleged occurred 
before the passage of the bankruptcy act. Among other thmgs, he 
said: 

"The bankrupt act was întended to operate, and has uniformly been held 
to operate upon and provide for the discharge of debts created before as well 
as after its passage, and in respect to debts contracted before its passage 
it is clearly a rétrospective and rétroactive law so far as it authorizes the 
discharge of such prior debts. Prior to the passage of the act the debtor 
had no right to a discharge from such debts, and he now has no right to 
such discharge except in the cases provided for and upon the conditions pre- 
scribed in the act. The provisions under considération create no 'olïence' 
and there is no forfelture of an existing right denounced as the penalty for 
a newly created offence for the simple and obvious reason that a right to a 
discharge in the cases provided for did not exist when the act was passed 
and therefore the provisions now under considération are not rétroactive or 
rétrospective in the offensive or proper sensé of those terms. The act gives 
a debtor a right to a discharge of a debt contracted prior to its passage, pro- 
vided he fully compiles with its provisions and is not brought within the 
limitations, exceptions or prohibitory provisions of the act, and as this right 
only exists by virtue of the provisions of the bankrupt act, (which provisions, 
as has been stated, are rétroactive and rétrospective as to debts contracted 
before its passage,) the provisions which Judge Field considered rétroactive 
or rétrospective in their application to acts done before the passage of the 
act, are not in faet so, but only exceptions in restriction or limitation of the 
grant of power to the bankruptcy court, under which grant alone a debtor 
could, in a case not excepted from its opération, assert a right to a discharge. 
Thèse exceptions and limitations are, therefore, so far as this case is con- 
cerned, in restraint of a rétrospective and rétroactive law, and the considéra- 
tions which require courts not to give such construction to a statute as to 
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aiake It rétroactive In Its effects should operate in favor of and not agalnst 
a creflitor whose debt, as in this case, accrued before the passage of the 
bankrupt act." 

In the case of In re Goodfellow, Fed. Cas. No. 5,536, decided in 1870, 
Judge Lowell held that a.n alien debtor, who while residing abroad 
made conveyances which, if made in this côuntry, would hâve been 
préférences under the bankruptcy law of 1867, and afterwards and 
within six months came to the United States and went into bankruptcyj 
was not entitled to his discharge. Among other things, he said : 

"It has been argued in behalf of the bankrupt, that, grantlng the préfér- 
ences to hâve been made, and to be within the period contemplated by the 
statute, stlll they were made while he was a résident of the province, not 
subject to our law and not çontemplating bankruptcy under it, and that in 
such a case the law cannot affect him; and as It is not shown that the acts 
were Illégal when and where they were done, they must be presumed to hâve 
been légal, and if so, they are good wherever they may be sought to be im- 
peached. There Is much force In this argument, and, indéed, it would be 
irrésistible if the question were of the title to the goods or money oonveyed 
in préférence, or of any criminal responslbility; but the question hère is, 
whether a person who applles to be discharged from his debts must not 
show that he has complied with the conditions imiwsed by law, even although 
he was not aware of them and was not subject to the law when he did the 
acts. Congress has an undoubted right to annex such conditions as it ehooses 
to the grant of a discharge. It might enact, for instance, that certain things 
done before the passage of the act should be 'ground for refuslng it. And 
this seems to me an analogous case. The statute saya: Tou shall not be re- 
leased if you hâve glven certain préférences.' Now, préférences are not 
necessarlly illégal; they are the payment of just debts. It dépends altogether 
upon the fact of subséquent bankruptcy within a certain time whether they 
tum ont to be légal or not. The fact that the transaction is legitimate be- 
tween the parties and even agalnst ail the world is not important, if the in- 
tent existed in the mlnd of the debtor. The act requires an equai distribution 
of the estate, and if this fails through the act of the debtor, as, for instance,, 
if he has lost a part of it in gaming, the discharge is not granted. It is not 
a punishment; it is not rétroactive. It is simply a condition précèdent. 
* * * If the estate of the debtor has been disposed of in accordance with 
the statute, a diseharge shall be granted; otherwise, not." 

In the case of In re Seeley, Fed. Cas. No. I2,628,<«decided in 1879, 
Judge Brown, now Mr. Justice Brown, held that the acts enumerated 
in Rev. St. § 51 10, taken substantially from section 29 of the bank- 
ruptcy act of March 2, 1867, were violations of conditions précèdent 
rather than ofïences or forfeitures of a right to a discharge. On this 
point he said: 

"Again, counsel for the bankrupt argued that the jury ought to pass upon 
the question of intent in every case, as the acts mentioned in section 5110 
are in the nature of offences or forfeitures of a right the bankrupt has to his 
discharge, and the proceeding Is therefore quasi criminal. Support for this 
position is found in an incidental remark of Judge Fleld in the case of In 
re Eosenfleld (supra). It is clear, however, that a man has no moral or légal 
right to be released of his debts, except by virtue of some statute, and that, 
in the enactment of such statute, congress has the power to Impose such 
conditions as it pleases to the granting of a discharge. It has, indeed, re- 
fusej it altogether in voluntary cases, except by consent of a certain propor- 
tion of creditors. I am better pleased. with those opinions which treat the 
discharge as a favor, and the commission of one of the acts speclfied, as the 
violation of a condition précèdent. Such was the position of Judge Hall in 
B" Cretiew, Fed. Cas. No. 8,390, and of Judge Lowell in Re Goodfellow, Fed. 
Cus. No. 5,536." 
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I shall now briefly refer to a différent line of cases decided under the 
bankruptcy act of 1867 and its amendmeiits, relating to certain modifi- 
cations of the conditions for the granting of discharges. In the case 
of In re Francke, Fed. Cas. No. 5,046, decided September i, 1874, 
Judge Blatchford held that section 9 of the act of June 22, 1874 (iS 
Stat. 180, c. 390), amendatory of the bankruptcy act of March 2, 1867, 
did not apply to cases of involuntary bankruptcy commenced before its 
passage. Among other things, he said : 

"The language of the ninth section is gênerai. It says 'in cases of compul- 
sory or involuntary banltruptcy,' and 'in cases of voluntary bankruptcy.' 
This language is satisfied by applying it to cases to be commenced aftei- the 
passage of the act of 1874. That is the natural meaning of such language. 
It is not to be construed as applying to cases commenced before, and pending 
at the time of, the passage of the act of 1874, unless the Intention to hâve it 
so apply is apparent from the act." 

In the case of In re Perkins, Fed. Cas. No. 10,983, decided Septem- 
ber 26, 1874, Judge Hopkins followed the décision of Judge Blatch- 
ford in the case of In re Francke in holding that section 9 of the 
amendatory act was inapplicable to pending cases, saying : 

"I fully coDCur vpith the learned judge in his interprétation of the amended 
act, and agrée with him that the provisions of the 9th section apply only to 
cases commenced after its passage." 

In the case of In re Sheldon, Fed. Cas. No. 12,747, decided in April, 
1875, Judge Blatchford expresses his adhérence to the opinion deliv- 
ered by him in the case of In re Francke, as follows : 

"I still adhère to the opinion expressed by me in Francke's Case, supra, 
that the provisions of the ninth section of the act of 1874, in respect to dis- 
charges, both in cases of involuntary bankruptcy, and in cases of voluntary 
bankruptcy, apply only to cases to be commenced after the passage of that 
act. My views expressed in that case hâve not been overruied by a superior 
authorlty, and I believe them to be sound in principle." 

But in June, 1875, after the décision of In re Perkins and In re 
Sheldon, Judge Blatchford's décision in the case of In re Francke was, 
on review in the circuit court, reversed by Mr. Justice Hunt and Judge 
Woodrufï, Fed. Cas. No. 5,045. It was also pointedly disapproved of 
by Mr. Justice Miller in the case of In re King, Fed. Cas. No. 7,781, as 
will presently appear. In the case of In re King, decided in 1874, it was 
held by Mr. Justice Miller, in reviewing the action of the district court, 
that section 9 of the amendatory act of June 22, 1874, relating to the 
discharge of bankrupts, applied to cases pending at the time that act 
took eflfect, as well as to cases thereafter commenced. Among othei 
things, he said: 

"The inquiry hère is, does thls 9th section apply to cases commenced be- 
fore the act of 1874 took effect and not then concluded, as well as to cases 
thereafter commenced? In my judgment it does, and the bankrupt who 
brings this pétition is entitled to his discharge. I hâve been shown an 
opinion of Judge Blatchford, in Re Francke, Fed. Oas. No. 5,046, prepared 
with his usual care, in vrhich a différent conclusion is reached. His reason- 
ing is ingenious, but, as it seems to me, somewhat artificial, and not at ail 
satisfactory to my mind. I think the gênerai rule Is that such remédiai pro- 
visions do apply to pending cases, unless there is something to show that the 
législature intended to exclude them, and I can discover no such Intention 
in the 9th section, or any part of thelict of 1874." 
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He added, not that his conclusion was based upon, but was "very 
miàch fortified by the express repeal of the provision in the original act 
requiring fifty per centum of assets, and by the considération that the 
gth section of the act of 1874 covers the whole ground, and provides 
for both voluntary and involuntary cases." In the case of In re 
Griffiths, Fed. Cas. No. 5,825, also decided in 1874, Judge Lowell 
reached the same conclusion as Mr. Justice Miller in the case last re- 
ferred to. In the course of his opinion he said : 

"And this brlngs me to what I venture to call the fallacy that such a 
change in the bankrupt law Is rétroactive if It Is made to affect pending 
cases. A law whlch discharges debts already contracted may well be called 
rétroactive; and this law, if rétroactive at ail, would be so not merely as to 
cases begun, but as to contracts entered into beforef its passage. But it is 
well settled that a mère modification of the conditions upon which a dis- 
charge shall be granted to bankrupts, is not rétroactive. • • * Section 
14 says that ail proceedlngs may be discontinued upon the assent of a ma- 
jority of thé creditors. There can be no doubt that this covers ail cases, 
whether begun before or after June 22. To settle a case in that way may dis- 
appoint some hopes of creditors, but it is remédiai and disturbs no vested 
rights. So of the section no-^V under considération. The words seem plain 
to my appréhension; and the cases cited show how such laws hâve usually 
been understood." 

In the case of In re Gifford, Fed. Cas. No. 5,408, decided in 1877, 
where a voluntary pétition was filed September 26, 1876, and ail the 
debts upon which the bankrupt was liablè as principal were contractée! 
prior to January, 1869, Judge Withey, after stating that "it is contend- 
ed for the bankrupt that the previous condition of the law, which gave 
a discharge as to ail debts contracted prior to 1869, whether the assets 
pay anything or not, entitles this applicant to a discharge," and after 
referring to the cases of In ré Francke and In re Sheldon, said : 

"Mr. Justice Miller, at the circuit, in Re King, Fed. Cas. No. 7,781, holds 
the opposite view to that expressed by Judge Blatchford. See, àlso, Judge 
Lowell in Re Grifflths, Fed. Cas. No. 5,825. The cases referred to were ail 
involuntary, but the point decided in each is alike applicable to voluntary 
cases. It is simply a question as to the application of a remédiai statute. 
We fully agrée with the views expressed in the last-named two cases. The 
act of 1874 governs in both voluntary and involuntary cases. * * ♦ As 
the law now stands we hold that in the absence of consent by creditors in 
voluntary cases, no matter when commenced nor when debts were contracted, 
the assers must pay thirty per cent, not flfty per cent, or there can be no 
discharge." 

The counsel for the demurrant refer to Seaboard Steel Casting Co. 
V. William R. Trigg Co. (D. C.) 124 Fed. 75, not as being directly in 
point, but as furnishing an analogy to the case in hand. It there ap- 
pears that two pétitions in involuntary bankruptcy were filed April 21, 
1903, against a corporation, setting forth, among other things, that 
the corporation December 23, 1902, while insolvent, committed an 
act of bankruptcy, in that, because of insolvency, a receiver was that 
day put in charge of its property by an order of the court of chancery 
of Richrriond, Virginia. Judge Waddill held on demurrer that the 
?ict of bankruptcy as alleged was not sufficient to support the pétitions. 
He dwelt upon the presumption that statutes are intended to operate 
prospectively, rather than retroactively, and on an examination of 
various provisions in the act of July i, 1898, and the amendatory act 
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of February 5, 1903, reached the conclusion stated. In that case there 
were material considérations differentiating it from the one before 
this court and strongly tending to show that the provision reiating to 
the new act of bankruptcy was not intended to apply where the act oc- 
curred prior to the passage of the law. That case related, not to a 
mère condition précèdent to a discharge, but to the question of liability 
to be thrown into bankruptcy. It has no pertinency hère. 

On the most careful considération I hâve been able to bestow on 
this case, I hâve reached the conclusion that the demurrer must be 
overruled. 



CHRISTIE-STEEET COMMISSION CO. v. UNITED STATES. 

(Circuit Court, W. D. Misouri, W. D. December 21, 1903.) 

No. 2,731. 

1. United States— Actions against— Jtjbisdiction of Cikcuit Courts. 

Under Act March 3, 1887, c. 359, § 1, 24 Stat 505 [U. S. Comp. St. 1901, 
p. 752], whether, in view of the discussion by Mr. Justice Brown, in Dooley 
V. United States, 182 U. S. 222, 21 Sup. Ct. 762, 45 h. Ed. 1074, that a 
United States Circuit Court has jurisdictlon of a suit to recover from the 
United States taxes claimed to hâve been illegally exacted from plaintiff 
by a collector under color of the internai revenue laws, quœre. 

3. Samb— Suit to Recovbk Taxes Paid. 

An action cannot be maintained to recover taxes voluntarily paid 
to the United States, except by virtue of some statute authorizing it. 

3. Same— Recovert dp Inteknai. Revenue Taxes— Limitation. 

Rev. St. § 3226 [U. S. Comp. St. 1901, p. 2088], pro vides that no suit 
shall be maintained for the recovery of any internai tax alleged to bave 
been erroneously or Illegally assessed or collected until appeal shall hâve 
been duly made to the Oommlssioner of Internai Revenue, and a déci- 
sion has been had therein, or unless such décision is delayed more than 
six months, in wliich case the suit may be brought, without such déci- 
sion, at any time vs^ithin the period limited by the next section. Section 
3227 [U. a Comp. St. 1901, p. 2089] provides that such suit shall not be 
maintained unless brought within two years after the cause of action 
acerued. Beld that, on the expiration of six months after such an ap- 
peal without its having been acted on, a right of action acerued, and 
became barred in tvFO years thereafter. 

4. Same. 

Act March 3, 1887 (chapter 359, § 1, 24 Stat. 505 [U. S. Comp. St. 1901, 
p. 752]), providing generally for the bringing of suits against the United 
States, and limiting such suits to six years after the right acerued, did 
not supersede Rev. St. §§ 3226, 3227 [U. S. Comp. St. 1901, pp. 2088, 2089], 
specifically authorizing suits for the recovery of Internai taxes paid, and 
claimed to hâve been erroneously or illegally assessed or collected, with- 
in two years after an appeal has been taken and determined by the 
department; and such suits are governed by the limitation contained In 
those sections, whlch is made one of the conditions of the right of ac- 
tion thereby given. 

Action to Recover Internai Revenue Taxes Paid. On demurrer 
to pétition. 

Harkless, O'Grady & Crysler, for plaintiff. 

Wm. Warner and A. S. Van Valkenburgh, for défendant. 

PHILIPS, District Judge. The plaintiff brings this suit against 
the United States to recover back the sum of $4,811.76, alleged to 
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have been unlawfully demanded of it and received by the collector 
of internai revenue at Kansas City, Mo., under the act commonly 
known as the "War Revenue Law of 1898" (Act June 13, 1898, c. 
448, 30 Stat. 448 [U. S. Comp. St. 1901, p. 2286]), in excess of 
the taxes due from the plaintiff, ■wdio is alleged to have been engaged 
in the business of buying and selling goods, merchandise, stocks, 
bonds, grain, and provisions at Kansas City. The pétition charges 
that the said collector demanded and collected taxes under Schedule 
A (30 Stat. 458 [U. S. Comp. St. 1901, p. 2301]), in référence to 
stamp taxes, which imposed upon each sale, agreement of sale, or 
agreement to sell products or merchandise on any exchange or board 
of trade, either for présent or future delivery, for each $100 in value 
of said sale, or agreement of sale, etc., i cent, and for each additional 
$100, or fractional part thereof, in excess of $100, i cent, instead of 
demanding and collecting the taxes contained in another provision 
of said revenue law, which imposed a revenue tax of 10 cents upon 
each mémorandum of sale. The pétition allèges that, under the con- 
struction given to said revenue law by the Commissioner of Internai 
Revenue, the said local collector insisted that the plaintiflF company 
was taxable under the first of the provisions above referred to, while 
the plaintiff insisted that it was taxable only under the latter of the 
above-cited provisions ; that the plaintiff paid said alleged excessive 
tax under protest; that the same was illégal and wrongful; that, 
notwithstahding the Commissioner's department subsequently ruled 
that the former construction placed on this revenue act in respect of 
the plaintifï's liability thereunder was erroneous, he refused and 
neglected to make restitution of the excessive taxes so paid by the 
plaintiff; that afterwards the plaintiff made its written application 
to the Commissioner, as provided by statute, for review, and request 
for restitution, which the Commissioner for more than six months 
thereafter neglected to act upon, and does not intend to act upon. 
To this pétition the défendant has demurred, which demurrer has 
been submitted to the court on briefs of the respective counsel. 

The questions which have been principally argued in the briefs 
of counsel are, first, as to the jurisdiction of this court over the sub- 
ject-matter of the suit; and, second, as to whether or not the plaintiff 
has any cause of action. 

By Act March 3, 1887, c. 359, § i, 24 Stat. 505, i Supp. Rev. St. 
559 [U. S. Comp. St. 1901, p. 752], jurisdiction was conferred upon 
United States courts, concurrently with that of the Court of Claims, 
in the foUowing lânguage: 

."Ail claims foimded upon the Constitution of the United States or any law 
of Congress, except for pensions, or upon any régulation of an executive de- 
partment, or upon any contra et, express or implied, with the government of 
the United States, or for damages, liquidated or unliquldated, in cases not 
soundlng in tort, In respect of which claims the party would be entitled to 
redress against the United States either In a court of law, equity or ad- 
miralty if the Uûited States were suable." 

Viewing this statute from the standpoint of long-recognized prin- 
ciples and définitions of law, it would seem to be an absurdity that 
a liability for the wrong complained of arises on a contract, expressed 
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or implied. It is a fundamental élément of ail contracts, expressed 
or implied, that there should exist the aggregatio mentium — the meet- 
ing of the minds of thç parties in accord, either by expression or im- 
plied acquiescence. As said by Mr. Justice Brewer, in speaking to 
a kindred question, in Schillinger v. United States, 155 U. S- 163, 169, 
170, 15 Sup. Ct. 87, 39 L. Ed. 108: 

"The successive allégations [of the pétition] place the t)arties in continuéd 
antagonism to each other, and there is no statement tendlng to show a com- 
ing together of the mlnds In respect to anythlng, * * * There was no 
])oint in the whole transaction, frpm its commencement to Its close, where 
the minds of the parties met, or where there was anythlng in the semblance 
of an agreement" 

The pétition at bar throughout allèges, in substantive effect, that 
the entire conduct of the collecter of internai revenue was unlawful ; 
that the plaintifï's mind never acceded to the wron^ful demand, but 
that it made the payments under protest. The minds of the parties 
never met in respect of the matter. The pétition allèges that the pro- 
ceeding and act of the collector in demanding, and the government in 
receiving, the tax, was done "illegally, and without authority of law, 
and against the protest of this plaintiff." 

Even if the rule of waiving the tort and suing in assumpsit were ap- 
plicable, there is no implied contract in this case. Mr. Justice Brewer, 
in the Schillinger Case, supra, points out with admirable clearness the 
constituent éléments of an implied contract, by illustration drawn from 
the case of United States v. Russell, 13 Wall. 623, 626, 20 L,. Ed. 474. 
That was a case to recover for the use of certain steamers, the property 
of the claimant, taken and used by the government. The officers did 
not intend to appropriate the steamers, nor their services, but intended 
to compel the captains and crews, with such steamers, to perform the 
services needed, "and to pay a reasonable compensation for such serv- 
ices, and such was the understanding of the claimant." The learned 
justice said: 

"Thus it appears that the minds of the claimants and the offlcers acting for 
the government met; both intended a contract; and, the power of the officers 
to act for the government in the premises not being dlsputed, it was ob- 
viously just to treat the case as one of contract, and not of tort." 

Then, referring to the case of United States v. Great Falls Manu- 
facturing Company, 112 U. S. 645, 5 Sup. Ct. 306, 28 L. Ed. 846, the 
court said : 

"The appropriation of the claimants' property was under direct législative 
enactment by Congress. The property thus appropriated was conf essedly the 
property of the claimants, to which the government made no prêteuse of title. 
The claimants assented to such appropriation— entered Into arbitration pro- 
ceedings to détermine the amount due them theref or. Hence ail the éléments 
of contract were found in the transaction." 

It would likewise seem to be a solecism, or contradiction in terms, 
to speak of a suit bottomed on the assertion that a revenue tax had 
been wrongfully exacted of the claimant being wholly unauthorized by 
any law of Congress, for the recovery thereof is founded on a law of 
Congress. The very gravamen oî the pétition is that the collector, out- 
side of any law, had demanded and receiyëd the tax. If so, the act 
126 F.— 63 



■was as if Çongre^,s, iiiadneYer,iepacted any law; and the liability, if 
any, woyld seerfi,.^9,sgrii\g froin tJiiefact tjaat the act of the officer was 

a,.bald UfwrpatioH- .«! rAtï': '^-'rji li :. '■■ , ,' . ■ 

Blfib;di^pusçion ip/ra^er, aça^eir^ç^Âlian usefuj in the face of superior 
ai;tt|ïo^jtyvc' I^i^r^^^WK:!'?^^^^^ of Mr, Justice jBrown, who 

delivëî-ed the mâjorîty opinion in Dooley, v. United States, 182 U. S» 
mM^f&7%ip.k MvMé.m. çoui;t.heldthat,the United 
St^e^ Wncw ;Çou4i WiïJffisq^fftien, .çîi ?fl, action for, the recovery 
of ctietcanarduies illegaiHy e^iacted upon 1 merchandise alleged not to 
havte'bêftri'HMpoi'tédt'ft'om a'!ft3rd|[tt''cmintify. It îs notckar to my 
mirid virh'efïiîértHiié 'ttedg^'Was'b'àfeéd'ù^^ à' constructiçn of the cus- 
toms administrative act of 1900, or on the gênerai proposition that it 
ar6se,*utiTaerjail"ik-w'rof iGongreàfe.";- The reasoning of /the court, it 
sèemsi ioimejshouldjeqtiaMy applyito an a6ticMi_brought for the recovery 
of. thèitaxiiBe|fàl}y:exacteéundèr.feiErlor of the internai, févenue laws. 

Gonceding thesqûestkàï of Juriadiption of this court over the subject- 
mattero^.ttàieconti'oversy/'jthehëxt question for détermination is, has 
the: plaintiff a causd of action for; which he may sue in this court? It 
is a wdl^éttlèd rule ofjla'W that àhuiiàuthorîzed tax, which the payor 
is under no obligation to pay, if >voluntàrily paie by him, cannot be 
reeovered:backi.ri; Goéleyvtia his work 'oij; Taxation (:2d Ed.) p. 809, 
says: ' ' ■'■s.; ■,-;•:; ' .-'.1 . . ■ -', ;■.,• ■ ,■:•■■: ... 

"A tax Wuntà'ifUi^-pald caiiflof bè rëcoVèréd back, ♦ * *' and it Is im- 
materiHl,ln-suc*;ài.easB that' the tax haa beep Illegally laid; or even that the 
law undfr ;gh|ph iti^aa l^id i^^^^uneonstltntipinal, The prlnclple iS an ancient 
one in .ffielOTmiijîon/laix^^ and of générais £^ppl^catlon... Every man is sn^?- 
T^fé&'ià;'.^6\f)1^ettw; ma, If' he ?bltnitarlly makeS a payment which the 
làw wBtila'feiot'compei'hiiii tôiïïake, he eàhûot àfterwards aSsigii' his ignorance 
of ttife laWlûs a reasonwhyihe State shonld furnisb him wlth légal remédies 
to reeoveHt back," ,;; t'- M 

luHÎs'wofk oh MutiitiffiàJ Corpofitibns (3d Ed.) §§ 944-946, Judge 
Dillôri sa^s: --'' ''"' ^" .<■ '^J"^-' ■::■:■ 

"Money roluntarily pald to a corporation under a clalm o£ right, without 
fraud«H?iteipttsttioii,'fof' an' 'illégal tai; caùhot— there belng ni» coercion, no 
ignomïMîe'brmlstake of fà«tB, KUt oWy ign6i<anee or mistake ô£ law— be re- 
co*?ei?e(î bâck' frbm thèieOTpofeatloûi eitb^ at law orin équity, even though 
such tax shoûldnot MTè bieettlègally deniftilded or eriorcëd. Where there 
is np çaistiEike or fra,ud, a volunta^ payment cannot be recovered on the mère 
gi-ound' tikt'the brief party was' under 'Do légial obligation to pay, and the other 
party had rno right to teçelve. . Where the pàrty would reeover back taxes 
which he Is under no légal obligation to pay, the payment must be com- 
pulsory." 

Thè aitttfiorities bii :thi«î< question are revièwed in Yàtes v. Royal 
Insurani(^''^pmp£toy -ÇIltT^Ô^^^ Supretoe Court of 

IlIinois^ îni ' which/ itîs.^f 14^ under àn.àçt declared to 

be uhconstitutional cannot be reqovered by the payor. ; 1 

Iri Wabaunsee Cpunty v. Walker, reported in 8 Kan. 431, the court 
said:'" ;''^ '■'^'■■" '■■;' ;"''/'';*,'.'■''''■ "'■'' ';''''/ ,' :" 

"Where a party pays an Illégal dernând *ith a full krioWledge of ail the 
faets whieh render such; deiiiànd illégal, without an immédiate and urgent 
ïiecessity therefor, or nnlésstd releàse hiâ person or propérty from détention, 
or to présent an Immédiate: séizure «of ihis perspn or propérty, such payment 
must be ^«emed volu^itarf, and cannot be recovered bacfe. And the fact that 
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the party at the time of making the payment flles a wrltten protest does not 
make the payment involuûtary." 

This utterance was approved by the Suprême Court of the United 
States in Railroad Company v. Cornmissioners, 98 U. S. 541, 25 L. Ed. 
196; the court saying, "This, as we understandit, is a correct state- 
ment of the rule of the common law." 

The pétition in the cabe at bar does not ai'er that there was any 
duress, coercion, seizure, or séquestration of the plaintiff's property, 
or even a threat thereof, by the collector. The payment thus has 
ail the éléments of a voluntary payment, on which no cause of action 
for restitution arose at common Jaw. Therefore, to entitle the plain- 
tiiï to maintain this action, it must be bottomed on some législative 
enabling act. To this end, the plaintiff invokes section 3226, Rev. 
St. U. S. [U. S. Comp. St. 1901, p. 2088], which reads as follows: 

"No suit shall be maintained in any court for the recovery of any internai 
tax alleged to hâve been erroneously or illegalîy assessed or collected, or of 
any penalty claimed to hâve been collected without authority, or of any sum 
alleged to bave been excessive or in any manner wrongfully collected, until 
appeal shall hâve been duly made to the Commissioner of Internai Revenue,' 
accordlng to the provisions of the law in that regard, and the régulations of 
the Secretary of the Treasury established in pursuance thereof, and a décision 
of the Commissioner has been had therein: provided, that if such décision is 
delayed more than six months from the date of such appeal, then the said suit 
may be brought, without first having a décision of the Commissioner at any 
time wlthin the period limited in the next section." 

It is apparent on the face of the pétition that the plaintiff framed it 
with a view to said section. It allèges that the taxes in question were 
exacted by the local collector at Kansas City, and paid by the plaintifï 
between the ist day of July, 1898, and the isth day of August, 1899, 
and — 

"That on or about the day of October, 1899, this plaintiff flled its writ- 

ten application with the Internai Kevenue Department of the United States, 
at Washington, D. C, to wit, the Internai Kevenue Commissioner, represent- 
ing the govemment, asking the refunding of said tax so illegalîy levied and 
paid as aforesaid, and that ever since said date the said United States of 
America, through its Internai Revenue Department, bave absolutely ignorej 
said elaim, and wholly failed, neglected, and refused to refund the same to 
this plaintiff, but continually, and from time to time, upon one subterfuge 
or another, hâve delayed and refused to flnally act upon said claim, and, as 
the plaintiff now allèges and believes, never will act upon it, and It is not 
their intention to do so." 

The succeeding section — 3227 [U. S. Comp. St. 1901, p. 2089] — dé- 
clares that — 

"No suit or proceeding for the recovery of any internai tax alleged to bave 
been erroneously or illegalîy assessed or collected, or of any penalty alleged 
to hâve been collected without authority or of any sum alleged to hâve been 
excessive, or in any manner wrongfully collected, shall be maintained in any 
court, uniess the same is brought wlthin two years next àfter the cause of 
action accnied." 

As no government can be subjeçted to a suit by the citizen without 
its consent, as said by the Suprême Court in Cheatham e.t al. v. United 
States, 92 U. S. 85, 88, 89, 23 L. Ed. 561 : 

"It will be readily conceded from what we hâve stated that the government 
has the right to prescribe the conditions upon whiçh it will subject itself to 
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the Judgmentof tjje courts In the collection of its revenues. » « * In the 
Internai revenue "brariéh it bas further prescribed that no such suit shall be 
brought untll the remedy by appeal bas been tried, and, if brougbt after this, 
it must be withjn six montbs after tbe décision on the appeal. We regard 
this as a condition on which alpne the govemment consents to litigate tbe 
la wfuiness, of tbé original tax. It is not a hard condition. Few governments 
bave coûéëded such a right on any condition." 

So, in.Snydçr y. Marlis,. 109 TJ. S.1,189, 193, 3 Sup. Ct. 160, 27 
L. Ed. 901, Mr. Justice . piatchford, in xiiscussing a kindred question, 
said: '.^j.; ,[ ' .,^, ,,, ' , 

"The: remedy of à Bult:fo recover back the tax after it is paid is provided 
by statuts, and a suit to ijep^ain its collection is forbidden. Tbe remedy so 
given Is exclusive, and no other remedy can be substituted for it. Such bas 
been thc èuïrènt of décisions in the Circuit Courts of the United States, and 
we are satisfled it l8 a correct View of the law. * • * The System pre- 
scribed to4the TJplted- Stat^ç in regard to both customs duties and internai 
revenue taxés, of strlngeht^ measm-es, not judicial, to collect them, witb ap- 
peals ti> siJecMed tHbùnals, and suits to recover back moneys lUegally exacted, 
was a sj'stém bf correctlve Justice, Intended to be complète, and enacted 
under tlje right belongiiig to the governiûent to prescribe the conditions on 
which It TTOuId Bubject itself t» the judgment of the courts in the collection 
of its revenues." ' 

This suit was filed on the I4th day of November, 1902 — more than 
3 years S^ftei' the, paymèiit of said taxes by the plaintiff, and 25^ years 
after the lapse of theô months followingthe présentation of the claim 
to the Commissioner of Internai Revenue for review. The six months 
allowçd by the statute to the Commissioner for the investigation of 
the cl^ina and décision thereon was deemed by Congress to be a reason- 
able .delay after the présentation of the appeal to him by the taxpayer ; 
and^be having failéd, neglectçd, and refused, as the pétition allèges, to 
act thereônj'tlie right of action under the statute accrued to the plaintiff 
in April, 1900. So that the cause of action accrued more than two 
years before this suit was brought. The cause of action accrues, with- 
in the njeaning of the statute of limitations, as soon as the actor has 
the right to sue/and not when he sees fit to proceed. Tapley et al. V. 
McPike, SÇ) Mo. 591; 19 Arti. & Eng. Enc. of Law, p. 193, § 2. 
:,, It has bèen litld that whéi"e à right of action does not exist at com- 
mon law, but is giyen by virtue of an enabling statute, wherein there 
is a specified limitation on the right to sue, such limitation becomes an 
intégral part of the cause of action, and àïter the lapse of the prescribed 
period the right of action is at an end. The prescribed period is a 
condijtion précèdent to thje rijghtof action, and is not a mère limitation 
on the remedy. Railroad Company v. Hine, Administrator, 25 Ohio 
St. 629 ; Eastwood v. Kennedy, 44, Md. 563 ; Boyd, Administrator, 
V. Clark (C. G.) 8 Fed. 849; Finnell v. Southern Kansas Ry. Co. 
(G. C.) 33 Fed. 427, _ 

The contention, of pIaiiiti|Fsj çpunisel, to extricate himself from the 
dilemma of the statute of limitations, is that the period of limitation 
applicable to this iqase is prescribed in the proviso to section i, subd. 2, 
of the act of Mârch 3, 1887;' wfeth is as follows : 

"That no suit àgainst the gbyernment of the United States shall be al- 
lowed under this act uniess the sarûé' shall bave beeri brought within six 
years after the i^ght accrued for Which the claim is made." 24 Stat. 505 [U 
S. Comp. St 1901, p. 7623/ 
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There are several answers to this suggestion. Jurisdiction is con- 
ferred on the Court of Claims, which also applies to United States 
courts, by the first section of said act — such as claims founded upon 
the Constitution of the United States, or any law of Congress, or upon 
any contract, expressed or implied, with the government, or for dam- 
ages, liquidated or uniiquidated, in cases not sounding in tort, etc. 
As there is no spécial limitation of law as to most of thèse actions, 
Congress, in said proviso, fixed the ultimate limit at six years. It is, 
however, a well-settled rule of construction of such statutes that such 
gênerai provision does not confiict with a spécial limitation declared 
in another statute, creating a particular cause of action, and prescrib- 
ing the time within which it shall be brought. 

There is an important reason why Congress should prescribe a short 
limitation in respect of suits and proceedings to recover back moneys 
paid as taxes under the internai revenue laws. Such taxes are the 
principal source from which revenue is derived for the support and 
opération of the gênerai government. It is altogether important that 
Congress, in making the annual appropriations, should know from 
time to time what amounts of revenue hâve hitherto been raised within 
the approximate preceding period through the internai revenue depart- 
ment, and how much money is on hand. It is also essential to the 
proper protection of the treasury of the government that claims for 
such drawbacks should be presented in a short time, so that the same 
may be investigated and reviewed by those officers in a position likely 
to hâve knowledge of the transactions out of which the claims for 
restitution arise, as thèse officers, under succeeding administrations, 
are repeatedly changing. 

The ultimate position assumed by plaintifï's counsel is that, inde- 
pendent of the provision of said section 3226 of the Revised Statutes, 
the plaintif? was authorized by the act of March 3, 1887, to institute 
its suit in this court in the first instance, and therefore the cause of 
action was subject alone to the opération of the limitation of six years 
prescribed in the proviso to the second section of the act. The answer to 
this is, first, that, as a matter of fact, the plaintiff did présent its claim 
for relief to the Commissioner of Internai Revenue, and did press its 
allowance there until after the expiration prescribed by that statute 
for bringing suit. In other words, it saw fit to take the course pre- 
scribed by said section 3226, and yet seeks to escape some of the pro- 
visions of said statute. In the second place, this dernier resort of 
counsel utterly ignores the further fact, as aiready shown in this opin- 
ion, that at common law the plaintifï had no cause of action against the 
United States to recover back the taxes paid, for the reason that they 
were voluntarily paid; and, therefore, to maintain the action, the 
plaintifï must invoke some spécial enabling statute authorizing such 
suit. To this end, in the first brief submitted on the demurrer, re- 
course was necessarily had to said section 3226 of the Revised Stat- 
utes. If said section be applicable, the succeeding section (3227), 
limiting the time for suing, likewise applies. They are inséparable. 
The plaintifï must take the right thereby given, burdened with the 
conditions and limitations imposed. It cannot halve it, nor in less 
degree subdivide it. If this statute has no application, as intimated in 
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the final argument of counsel; then the plaintiff has no cause of action 
at ail against the United States. , ' ' 

The court is of opinioh that;it wàs-not in the mind of Congress, in 
extending the matter of > jurisdictiort tô' the Court of Claims and United 
States courts by the act of 1887, to abrogate and wipe out the vital 
provisions of said sections 3226 and 3227, which are carried forward 
intoi the Compiled Statutes of 1901 [U. S. Cottip. St. 1901, pp. 2088, 
2089] . In pther words, it is inconceivable that Congress, by said act 
of 1887, intended to authorize the taxpayer, who had been required to 
pay mOre taxes under the internai révenue laws than were due, to go 
around the collector and the Comrtissioner of Internai Revenue, the 
executive branch of the government, to which the management and' 
control of the collection of such taxes is committed, and sue the gov- 
ernmenfany time within six years after the cause of action accrued, 
especially in^ cases like the one at bar, where, but for the provision of 
said section 3226, the plaintifï would hâve no righl to sue. 

The demurfer is thefeforé'sustained. 



EOCHESTBR GEEMAN INS. 00. OF EOCHESTER, N. Y., v. 
' SCHMir>T et al. 

(Circuit Court, D; South Carplina. January 5, 1904.) 

- ■- ^^ 1x0. m. ' . 

1. Insorancb— Valued PoLiCiKs— StaTdtes— Noncompliance. 

Where, In a suit to reçtraln the proseeution of suits on certain policies, 
the bill alleged that ithe value of the property insured was not agreed 
on at thç tlme of issuing. the inst](rance, as authorized by Code S. C. 
§ 181'é," and such avermeiit Was admitied by a demurrer to the bill, such 
sectioft had no attplication to the eoritroversy. 

2. Samb— Sbvbrai. Insdrbbs— iPBa Kaïa Liabilitî— Fédéral CouRTa— Re- 

MOVAL— INjunction. ■ - 

Where several insurers weré only 'pro rata liable for loss, if liable 
at ail, ànd'severai suits In the state courts had been brought against 
them, to which the samè aefenSès were iuterposed, and some bt the 
suits were remoyed tO the fédéral courts, but others coùld not be re- 
moved be<fause of the tostJipciency of the amount in controversy, prose- 
cutlon ,pf the suits at law both in the fédéral iand state courts might 
be enjôined by a bill in the fédérai court to hâve the liabilities of the 
varions insurers deteimlned and adjusted by the federar court; as a 
court of equity, under «uch bill. - ; : 
8. Same— AncijjLART Bill-t-JdriSDictton. . 

Where several insurers were liable, if at ail, proportionately to the 
amount the insurancè of ekch bore ;tp the amount of the loss, and suits 
against some of them had been removed to the fédéral court, and the 
same défenses had been iiiiterposed oh behalf of ail, a bill in the fédéral 
court to restraln the ^uits at law and tp adjust théiUability of the varions 
insurers was an anciliajgr,- and not an original, biP; and hence the ju- 
risdiction of the fédéral 'court dld not dépend on the citizenship of the 
parties or thé amount întolyed. 

-f2. Fédéral courts enjolping, , proceedings ; in state J courts, see notes to 
Garner v. Second Kfat Ban!J,;16 0. C. A. ÇO; Central Trust Co. y. Grantham, 

•2t C. C. À. 5T5. ; ■'■'■■, ■':' ,;.' ■_,^'. 

113. Supplementary andancillâty proceedings and relief in fédéral courts, 
see note to Toledov St L. & K.' C. R. tto. v. Continental Trust Co.,^ 36 C. 

,0. A. 195. :: ,, ,^, ■ • . ■ 
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4. Same. 

Where several policies of Insurance were assigned after loss, and the 
assignée brought separate suits in the state court against ail of the 
insurers, wbo were ail citizens of states other than that in which the 
assignée resided, and some of the suits were removed to the fédéral 
court, but others were net removable, by reason ôf the InsufBcIency of 
the amount involved, whereupon one of the insurers flled a bill to re- 
strain the sults at law, and to compel an adjustment of the liability 
of the various insurers in equity, the controvèrsy alleged In such bill 
was between the varions Insurance companies and the assignée of the 
policies; and hence the bill was maintainable as an original bill, under 
Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508], 
giving the United States Circuit Court jurisdiction of a controvèrsy 
between citizens of différent States. 

In Equity. 

John T. Seibels and Thomas & Gibbes, for complainants. 
D. W. Robinson, for défendant Nora Martin Schmidt. 

SIMONTON, Circuit Judge. This case cornes up on the bill of 
complaint and a demurrer thereto. The bill is filed by the Rochester 
German Insurance Company of Rochester, N. Y., against Nora Martin 
Schmidt, the Palatine Insurance Company, Limited, of London, Eng- 
land, a foreign corporation, the Palatine Insurance Company of Hart- 
ford, Conn., a Connecticut corporation, the Agricultural Insurance 
Company of Watertown, N. Y., a New York corporation, and Abra- 
ham E. Tallman, a citizen of New York. It was stated at the bar that 
Tallman had been settled with. The bill, after alleging the jurisdic- 
tional facts, to wit, that it inyolves a controvèrsy between citizens of 
différent states, in an amount exceeding $2,000, besides interest and 
costs, proceeds: 

That the complainant on I4th May, 1902, issued its policy of Insur- 
ance against fire to one Frederick Schmidt in an amount not exceeding 
$3,500. That on the same day the other Insurance companies each 
issued a policy of insurance to the same Schmidt,, each policy being 
in words and figures similar to that issued by complainant, except as 
to the name of the insurer, number, and amount, as foUows : 

The Palatine Insurance Company $3,500 

The Phœnix Insurance Company 1,000 

The Agricultural Insurance Company 1,100 

Each of thèse policies insured the said Schmidt from losses by fire 
from I4th May, 1902, to the same day in May, 1903, in an amount 
not exceeding the several amounts af oresaid ; each covering their pro 
rata the items stated in each policy, to vi^it: 

On a brick building $1,350 

On machinery and implemenfs , 5,850 

On boilérs and engines. 750 

On stock of ammonia ; 75 

On stock of sait 75 

In ail , $8,100 

That Schmidt represented himself as sole owner of the property, 
wheK in fact he was owner only of an undivided one-third interest 

1[ 4. Diverse citizenship as ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. O. A. 249; Mason v. DuUagbam, 27 0. C. A. 298. 
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therein. That he represented the property insured to be worth $8)ioo, 
w'hérB.^s in fc^ct it was not worfh more thaa bne-half that amount. 
T*)h^t -i?îÇ» ^3^ed valuation was agreed upon between the insurers and 
insured, but that the former relied whoUy on Schmidt's représentations, 
wihidi'hiâve proved false. That, by the terms of each of the policies 
af C»réSaîd,; sych false représentations avoided policy. Beâide this, the 
prpperty, î^isured was a manufacturing establishment, whieh. had ceased 
to be operated for lo consécutive !day^;a:nd this, under the terms of 
each pdliéy^ avoided tiie same.; That Ongoth Decetnb^r, 1902, this 
prppert^f was da;maged ^hd pâftîàlly dfestroye by fire. That Schmidt 
filéd' 'fâs' piroôf s of lôss, which wer§ infprmal, inacçuî;^te, and false, 
repeating the false représentations above stated, and falsely claiming 
a total loss of property valued by him at $11,661.49, making no allow- 
ance for sauvage; claiming therefOf three-fourths of thé loss> as pro- 
vîded in one gf the conditions im each jJolicy. ,That, at the time the 
policies were.issued and the misrepresentations were made, the com- 
plâinaint and the other iiisiirers wére ignorant of their fàlsity, and, as 
soon as tlfie proofs of lôss were filed, each of them sérved him with 
written notice that the policies were vôid, and that each denied any 
liability thereon, tenderihg at the same time thé entire amount of 
premiums ràid on eàçh pplicy, with interest thereon from time of 
payment. That having ascertained that Frederick Schmidt had as- 
signed thèse pPlicies to his wife, Nora Martin Schmidt, a défendant 
herein, they àt once servfîd her with sait} notices, and made the same 
tender to her, ,' That oh lyth July, 1903, Nora Martin Schmidt began 
separate suits on each ofsaid policies in the court of common pleas for 
Riehland coùnty, S. C, in amounts severâlly the same as in the proofs 
of loss, the complaints in each case being of precisely the same ténor, 
arid diffêring only in the narrie of thè 'défendant Company and the 
amount claimed, ànd that each défendant filed its separate answer, 
denying ail liability ùnder the policy sued on. That tw'û of thèse cases 
— ^that of the cortiplainant and that of the Palatine Insurance Company 
— ^were dulyréfnoved into- the Circuit Court of the United States for 
this district, but" the other two cases, to wit, one against the Phœnix 
Insurance Company, and the other against the Agricultural Insurance 
Cbmpany, were not removed, because the amount daimed was below 
the jurîsdîctioh of thé fédérer court., "That, by the terms of each 
of the insurancé policies issued by yëùr ûrator and the othçr sâid insur- 
ets, it is provided that no çpmpany shall be Hable under its policy for 
a greater p'fëpbrtion of ariy loss on the àbove-déscribed property, or 
for loss by and expense of renioval from prémisèS endangered by fire, 
than the amount insured by such policy shallbear to the AVhole insur- 
ancé, whether valid Pf nPt, Pr by sôlvent or insolvent insurers, covering 
such prpperty. . .Ypur ptàtpr therefore shows, if it and the other Insur- 
ance companies are liable. at ail to said Nora Martin Schmidt under 
said policies, which, however, your orator, for the reasons hereinabove 
set forth, does not admit, bût deniëS; that teach is liàblé for the propor- 
tion only of 'sîid loss, to wit, as thé aniount of the policy of each 
ihsùrer bears iP the total insurancé. ' That in order to do justice 
between said companies, and to carry out the provisions of said con- 
tract, it is ne.çessàry that the amount pf loss, if any, on each. item. 
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should be ascertained; that the amount of insurancc maintained should 
be ascertained ; that the per cent, that such insurance bears to the value 
of the property should be ascertained and fixed ; and that, if the court 
should hold that your orator and the other insurance companies are 
liable at ail, the loss should be apportioned between each of said insur- 
ers in accordance with the terms and stipulations of their contracts, as 
hereinbefore set forth. That, by virtue of said contract of insurance, 
each insurer is interested in the liability of the other. That, if thèse 
several matters are to be ascertained in four différent suits at law by 
différent juries through différent trials, in one case one set of values 
might be fîxed ; in another, another set of values might be fixed ; and, 
in this way one insurance company might be called upon to pay its 
proportion in one case upon a différent ratio than might be fixed in 
each of the other cases of the other insurers, so that, instead of the 
insurers, if liable at ail, paying in accordance with their covenants, they 
would pay in accordance with the discordant findings of separate 
juries in separate trials, and in separate tribunals and jurisdictions." 
That there is presented a case for the ascertainment whether any 
liability exists, and, if so, the extent of it, and then for making a com- 
mon apportionment, and determining the contribution each of the in- 
surers should bear to the common loss. The bill then avers that, by 
reason of the pending of the actions at law, this bill is necessary to do 
exact justice therein, and so is ancillary and auxiliary to the said suits 
at law; that, in order to fulfill this purpose, it is necessary to bring 
ail the insurers into this court, inasmuch as their rights and interests 
are involved therein. The bill then prays an injunction directed to 
Nora Martin Schmidt, enjoining her from prosecuting the suits at law. 
That said policies be declared void by reason of the false représenta- 
tions aforesaid and other breaches of the conditions of the policies. 
"That, if your orator and the insurance companies défendants herein, 
or any of them, shall be held to be liable in any amount to Nora Martin 
Schmidt, that the liability be decreed to be dne calling for a contribu- 
tion and apportionment on the part of each company so liable in the 
proportion that the insurance which it may hâve upon the property, 
whether valid or not, and that an accounting may be had to ascertain 
what the actual value of the property destroyed or damaged by fire 
may be, and the amount, if any, for which your orator and said insur- 
ance companies may be liable to said Nora Martin Schmidt, together 
with the amount of salvage, if any, which should be credited upon said 
loss." 

To this bill the défendant Nora Martin Schmidt filed her demurrer 
stating thèse grounds of demurrer : 

"(1) The pending of the actions in the state court and în this court, comity 
of co-ordinate jurisdiction; the cases therein involving the same subject- 
matter and the same défenses as in this bill. (2) The bill seeks an injunction 
against actions at law in the state courts, contrary to section 720 of the Re- 
vised Statutes of the United States [U. S. Comp. St. 1901, p. 581]. (3) That 
there is a plain, adéquate, and complète remedy at law." 

Thèse ail go to the jurisdiction of this court — a court of equity. 
The first and third grounds of demurrer raise the question, is there any 
eqidty in this bill? 
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h'ïitEach'of tKese tnswrancé komianiflesiîisiiiîéd Schmidt from loss by 
fif-e, fiiXin^ tfae maximmmibf the risk in -each, case. They further pro- 
vide tltàfriinljGase:of loss eaiek skall pay>ï<3nly the pro rata which its 
own maj^mam of loss 'bearâ to the total âmoiint of the IbsSv So the 
-polidéK'areàntefdependeiit'. Before! the amount to bè paid by any 
insurance corapànycanteiascertâinedj thére must be fixed what is the 
entii!eIoss;jOfitheiinsui?eid^:ahd!;what proportion o£ that amount must be 
borne by/eaGh company. j To do' 'exact jasticé, as well as to conform to 
the te'rmB of :the policies, theientireamôuotof the loss shall be the same 
' in each case. - It will be observëd that tbîs is not acasecoming under 
sectioh')i8i6 df i the Code of Laws df South Caroltna.' That section 
-irequiresrthe amount of thsiisràlue: of :the property to be iilsured to be 
fixed between. the insurer and the inàured at or before the issue of the 
policy.iî.ïjhetbin avers thatthis was not donc, and the demurrer admits 
this averment^ Had it beendone, thénthe law court had nothing to 
do, in case of;ja;verdict fbrplaintiff; thanto ascertain what proportion 
the risk assuréd by the; însurôrs bore to this fixed valuation. That is 
not the case hère. The defearse isy among othér things, that Schmidt 
falsely répresentèd the value of the property insured. Each jury in 
the casiss at law must reapond to this issue. If the several juries dif- 
fered in the valuation^ oii&ie property, then the^ défenses in each case 
would be affected;,by à verdict; eitherabove or belovir its true propor- 
tion, and so defeat the express terms of each policy. ' It is of prime 
importance, therefore,' that the actual ânlount of loss from the fire 
should be-fixed once for ail, as that is a controUing factor in deter- 
mining whatiéach' insurer;should pay. 

This case iâcontrolled byrthe case of Home Insurance Co. v. V. C. 
C Co., (Cj C): Ï09 Féd. mi, and; L13 Fed. i, 51 C. C. A. 22. It is a 
.:niistake tO.sùpposeithat that case was'xdecided upon a valuation of the 
^property undeif! the section ^of the Code; of Laws of South Carolina 
aboyé quoted.' ::It w^as charged that ithe attempt to comply with the 
terms of that sectiônrwasfraùdulent; that the insùred had falsely stated 
,the value ;()fi property concealéd from vîew; that the fraud, if it ex- 
,isted, did îiùt estop theihsurer from âhowingthe falsehood of the state- 
tîient. The'caseùn fact :tiirned upon thepure necessity ôf ascertaining 
what was the feaî loss, and, after this was donc, of apportioning it be- 
tween the însureri9;:Noris this the onlyéquity in this bill. It prays 
a discoveary, anâ propdùndsj questions which the défendant ; must an- 
iswer. ilt,is:t!fue.that byirecent législation a partytci a cause may be 
summoned as a witness, and may be compelled to testify as such. 
But this doès'.aot ;iake a^ay thëanciènt jurisdîcHon of the court of 
equity to require. a discovery. The adéquate remedy at law, which is 
the tçst ofjtlje equi'tabip jufi^diction of the courts of the United states, 
is that which existed when the judiciaTyiâct of 1789 was adopted, un- 
-iess subsequefttly thangèd-by'Gongréss. ' MçConih^y v; Wright, 121 
;U,,S.;2Ôi;;;^[S'(if>. Ç,t.'9|ô,:,^^^^ 93^.;..:The remedy: at law, in order 

'id exciude éqdlty, undeç,,s^^ljqn 72i3, Rçy-i St- [U. S. Comp. St. 1901, 
p. 583], must be as practicàl and as efficient to the ends of justice and 
its prortipt administration as^ -the remedy in equity. Tylër v. Savage 
.143 U;'S. 79, 12 Supi CtJ-340, 36 Iv. Ed. 8:2. A bill for discovery 
purges the conscience of the défendant. If coniplainant call him 



SIMPSON y. TBEAT. 1003 

as a wîtness, he may be concludéd by bis answer. See, also, Sheffield 
V. Witherow, 149 U. S. 574, 13 Sup. Ct. 936, 37 L. Ed. 853. Under 
the authority of that case, thèse two grounds of demurrer are over- 
ruled. 

With regard to the second ground of demurrer — that this section 
720 pf the Revised Statutes [U. S. Comp. St. 1901, p. 581] forbids this 
injunction. This is answered by Virginia C. C. Co. v. Home Insurance 
Ce, 113 Fed., and 51 C. C. A., above quoted: 

"When separate actions at law by insured against insurei-s on policies to 
whicà the same défense is interposed, and under whlch liability, if any, is 
proportioned, are removed into ttie fédéral court, with the exceptions of one 
in which the amount involved is net enough to give it jurisdiction, prose- 
cution of this action, as well as the others, may be enjoined by a bill in the 
fédéral court to hâve the liabilities of the insurers determined and adjusted 
by such court, as a court of equity, under such bill." 

Is this an ancillary bill ? In Virginia C. C. Co. v. Home Insurance 
Ce, a bill of this character precisely was held an ancillary bill, under 
a number of authorities cited. If so, the jurisdiction is not affected 
by the citizenship of the parties or by the amount involved. Comp- 
ton V. Jesup, 68 Fed. 263, 15 C. C. A. 397; Stone v. Bishop, Fed Cas. 
No. 13,482; Carey v. Houston, etc., Ry., 161 U. S. 133, 16 Sup. Ct. 
537, 40 L. Ed. 638. Were it necessary it could be said that this is 
an original bill, without defeating the jurisdiction. The act defining 
the jurisdiction of the Circuit Court of the United States gives juris- 
diction when there is a controversy between citizens of différent states. 
Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]. 
What is the controversy in this case, and who are the parties to it ? 
Clearly, the controversy is between the défendant Schmidt and the In- 
surance companies. She is arraigned on one side, and ail of them 
on the other, of this controversy. They are ail citizens of States 
other than hers. Meyer v. Construction Co., 100 U. S. 457, 25 L. Ed. 
593 ; R. Co. V. Ketchum, loi U. S. 289, 25 L. Ed. 932 ; Consolidated 
Water Co. v. Babcock (C. C.) y(y Fed. 248; Cilley v. Patten (C. C.) 62 
Fed. 500. 

The demurrer is overruled. The défendant demurring bas leave to 
plead or answer over. 



SIMPSON et al. v. TREAT. 
(Circuit Court, S. D. New York. January 5, 1904.) 

1. Ikteenal Revenue— Stamp Taxes— Copies op Forbign Charter PAnrrEs. 

TJnder the provision of the war revenue act of 1898 (30 Stat. 448 
ru. S. Comp. St. 1901, p. 2286]) imposing a stamp tax on charter parties 
and other papers relating to the charter of a vessel, where charter par- 
ties were executed In a foreign country and left there, but copies were 
made and brought into the United States to be used in their place for 
the benefit of one or both of the parties, such copies are subject to the 
tax. 

2. Same— Suit to Rbcover — Sufficienct of Complaint. 

In a complaint against a collecter of internai revenue to recover the 
amount of taxes exacted by him from plaintiffs, who were shippiiig 
agents, as due, under the war revenue act, on copies of charter parties 
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In t^lr possession, and allegefl ,by tbem to bavé been obtalned for the 
Information of themselves andtljeîr customers, an allégation that "plain- 
tiffs' saia flrm were strangéfs W ,saJd charter parties and the matter 
to wnich the same related" is not Sufflcient to show that plaintiffs were 
not agents or représentatives of one or the other of the parties to such 
Instrumenta, and properly chargeable with the tax. 

Action to Rècover Internai Revenue Taxes Paid. On demurrer 
to complaint. 

Butler, Notman, Joline & Mynderse, for plaintiffs. 
Henry X- Burnett, U. S. Àtty., and Charles D. Baker, Asst. U. S. 
Atty., for défendant. 

RAY, District Judge. The complaint allèges the copartnership of 
the plaintiffè, and the place of business in the city of New York ; that 
défendant was and is collector of internai revenue of the Second Dis- 
trict of Nev/ York, and an inhàbitant of the Sdùthern District of 
New York. Then: 

"Third. Tbat ' subséquent to the Ist day of July, 1898, and prier to the 
13th day of Mareb, 1900, plaintIfCs' Baid firm had in tbeir possession at their 
placé of business' one hundred and six copies of charter parties; that the 
original charter parties, of which said paper writings were copies, were 
made, slgned, ànd issued at several dates subséquent to the Ist day of 
July, 1898, wholly -v^lthoutthe United States, and retained wholly without 
the United States In the possession of .ae foreigri brokers through whom 
they were made;';tfiat eaclijof said charter parties was for the transportation 
of merchandlse by^a steamer. of,4ver 600 tons, and bore Internai revenue 
stamps required by the couatry wbere made; that .plaintiffs' said flrm were 
étrangers tô Said jcharter parties ànd the matter to which the same related, 
and none of said Charter parties bave ever been reglstered, Issued, sold, or 
trausferred ;b5' or to or for the ^plaintiffs' said firm, and, said copies thereof 
were obtalned by plaintiffs' sa^d flrm, in accordapce with their practiee, for 
tbé Informft^^oii of themselves ànd thçlr customers, and were kept by plain- 
litfs in a 'èiiàrter party boc^i' contalnlng many other copies of charter 
liârties. ' ■ '.,;.■;• ■.'■■'■''•''■ 

"Fourth. Tbat the Unltefl ;atates Internai revenue agent for the district 
aforesald repor^ed tothe défendant that the plaintiffs' said flrm had Incurred 
a stamp duty bftén dollars ($10/ in respect to each of said copies of charter 
parties, amounting in ail to the sum of ten hundred and sixty dollars (Çl,- 
000), underithe àcfti Of OongresB of JunelS, 1898, 30 Stat. 448, c. 448 fU. S. 
Comp. St. 1901, p. 2286]. The défendant thereupon, on or about the 12th 
day of March, 1000, demanded payment of said sum from plaintiffs' said 
firm as a tax under said act for and.in respect to said copies of charter 
parties, though he never indicated in any way to the plaintiffs on which 
spécifie copies of charter parties in , said charter party book the said tax 
was levled; and said défendant further threatened, in case such payment 
should not be mftde wlthin ten days tbereafter, to employ for the collection 
thereof the powër and authorlty vestëd in him by vlrtue of his office as 
United States internai revenue collector for tbe district aforesald for the 
collection of the United States Internai revenue taxes, and threatened also 
to coUect and compel plaintiffs' said firm to pay other addltional sums, by 
way of penalty and punlshment, if said sum of ten hundred and sixty dol- 
lars ($1,060) was, not paid in, accordance with said demand. 

"Flfth. That; thereupon the plaintiffs' said flrm dld on or about the 2.3d 
day of March,; IgflO, pay to the défendant said sum of ten hundred and sixty 
dollars ($1,060) under protest In wrlting, which said protest was as follows." 

The protest is set out in full, âhd is sufïicient, if the copies of charter 
parties in question were not subject to the tax imposed, and then 
allèges that no tax was due, and that said papers were not subject to 
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any tax. The complaint also duly allèges an appeal to the United 
States Commissioner of Internai Revenue, and the rejection of said 
appeal. To this complaint the défendant demurs on the ground that 
the complaint does not state facts sufficient to constitute a cause of 
action. The broad question involved and presented on the argument 
is, were thèse copies of charter parties subject to the stamp tax or 
duties imposed and paid, or to any tax? 

The act of June 13, 1898, c. 448, 30 Stat. 448 [U. S. Comp. St. 1901, 
p. 2286], being "An act to provide ways and means to meet war ex- 
penditures, and for other purposes," in section 6, provides, among 
other things, as follows : 

"Sec. 6. That on and after the first day of July, eighteen hundred and 
ninety-eight, there shall be levied, collected, and pald, for and in respect of 
the several bonds, debentures, or certificates of stock and of indebtedness, 
and other documents, Instruments, matters, and things mentioned and de- 
seribed in Schedule A of this act, or for or In respect of the vellum, parch- 
ment, or paper npon which such instruments, matters, or things, or any 
of them, shall be written or printed by any person or persons, or party who 
shall make, sign, or issue the same, or for whose use or beneflt the same 
shall be made, signed, or Issued, the several taxes or sums of money set 
dowii in figures against the same, respectively, or otherwise specifled or set 
forth in the said schedule. • * * 

"Sec. 7. That if any person or persons shall make, sign, or issue, or cause 
to be made, signed or Issued, any instrument, document, or paper of any 
klnd or description whatsoever, without the same being duly stamped for 
denoting the tax hereby imposed thereon, or without having thereupon an 
adhesive stamp to dénote said tax, such person or persons shall be deemed 
guilty of a misdemeanor, and upon conviction tliereof shall pay a fine of 
not more than one hundred dollars, at tbe discrétion of the court, and sucli 
instrument, document, or paper, as aforesaid, shall not be compétent évi- 
dence In any court. * * * 

"Sec. 10. That if any person or persons shall make, sign, or issue, or cause 
to be made, signed, or issued, or shall accept or pay, or cause to be ac- 
cepted or paid, with design to évade the payment of any stamp tax, any bill 
of exchange, draft, or order, or promissory note for the payment of money, 
liable to any of the taxes imposed by this act, without the same being duly 
stamped, or having thereupon an adhesive stamp for denoting the tax hereby 
charged thereon, he, she, or they shall be deemed guilty of a misdemeanor. 
and upon conviction thereof shall be punished by a fine not exceeding two 
hundred dollars, at the discrétion of the court. • * * 

"Sec. 13. That any person or persons who shall register, issue, sell, or 
transfer, or who shall cause to be issued, registered, sold, or transferred, 
any instrument, document, or paper of any kind or description whatsoever 
mentioned in Schedule A of this act, without the same being duly stamped, 
or having thereupon an adhesive stamp for denoting the tax chargeable 
thereon, and canceled in the manner required by law, with intent to évade 
the provisions of this act, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by a fine not exceeding fifty dol- 
lars, or by imprisonment not exceeding six months, or both, in the discrétion 
of the court; and such instrument, document, or paper, not being stamped 
according to law, shall be deemed invalid and of no effect. * * * 

"Sec. 14. That hereafter no instrument, paper, or document required by 
law to be stamped, whlch has been signed or issued without being duly 
stamped, or with a déficient stamp, nor any copy thereof, shall be recorded 
or admitted, or used as évidence in any court until a légal stamp or stamps, 
denoting the amount of tax, shall havé been affixed thereto, as preseribed 
by law; provided, that any bond, debentvre, certlficate of stock, or certiflcate 
of indebtedness issued in any foreign country shall pay the same tax as is re- 
quired by law on similar instruments when issued, sold, or transferred In 
the United States; and the party to whom the same is issued, or by whom 
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It Is sold qr transferred, shall, before selllng or transferring tbe same, affix 
thereon thestàinp or stsimps Indléaiting the tax required. * « * 

"Express ftM'Freight: It shalli be the duty of every ràllroad or steamboat 
Company,' carrier, express eompan#,ior corporation or person whose occupa- 
tion îs to act as such, to issfuei^j the shipper or conslgnor, or hls agent, or 
persoii fibm wjipm àny goods ar^ accepted for transportation, a blll of lading, 
manifest, or'bthei' évidence of'recèlpt and forwarding for each shipment 
recelvéd fôrcarrlage ànd transportation, -W-hether in bulk or in boxes, baies, 
paclcages, buijdies, or not so inclosed or included; and tliere shall be duly 
attached and canceled, as is in this act provided, to eacli of said bills of 
lading, manlfçsts, or other ineinpi'açdum, and to each duplicate thereof, a 
stamp oJf the value of one cent. *;* * 

"Charter -Pafty:: Contracf or agreèment for the charter of any ship, or 
vessel, or steamer, or any letter, mémorandum, or other writlng between 
the captai^, master, or owner, or person acting as agent of any ship, or 
vessel, or feteamèr, and any ôiher jjerson or pers'ons, for or relating to the 
charter of sUch ship,. or vessel, oi?, steamer, or any renewai or transfer there- 
of, if the reglstered toniiag^ of ,'^uch ship, or vessel, or steamer does not 
exceed threô hupdred tons, thrè,e dollars. Bxceeding three hundred tons and 
not exceedipg six hundred toiis, flvè dollars. Kxceeding six hundred tons, 
ten dollars." | , 

"A charter party is a mercantile instrument by which one who would 
export or import. goods engages for the hire of an entiirê vessel for 
the purpose at a freight or , reward thereby âgreed for." 2 Steph. 
Com. 140. "A lease of a v«Sél ;: , a species of contract by which the 
owners of a vessel let her to ahother person to be used by the latter in 
transportation for his own account/' See i Abb. Law Die. 212. 

Evidenfly it was'the piirpose of the act of June 13, 1898, to impose 
the stamp tax or duty on ail a^feements amounting to a, charter party, 
and on ail letters, memorariila»; or other writings executed or passing 
between the captain, master, owner, or agent of a vessel and some other 
person relating to the hiring df Such vessel, or any renewai or transfer 
of siich agreemeùt. Undoubteçlly it was intended to impose this tax 
or stamp duty on. ail such agreements, etc., whether executed in this 
or some other country, if intended for use in this country and used 
hère ; and if the original, executed abroad, should be kept abroad, 
and a copy used hère in its plate, the copy would undoubtedly be sub- 
ject to the tax tô bé paid by ttie person for whoseuse or benefit such 
copy was either made, signed, or issued. 

The complaint does not disclose the ownership of the vessels char- 
teréd, or the résidence of tl|e owners, or the résidence of the charter- 
ers. For anything that appeairs, thèse were American vessels, owned 
by and chartered to American citizens, who simply executed the 
charter parties abroad, and left them abroad, and paid such tax as the 
country where satine were executfcd imposed. The plaintiiïs were and 
are steamship and ship agent,s, ^nd plaintiffs' firm obtained said copies 
of said charter parties in accordance with their practice, and for the 
information of themselves and their customers. The complaint al- 
lèges that "plaintiffs' said finri lyere strangers to said charter parties 
and the matter tOr-Which thç samé related," which meansthat the plain- 
tiffs' firm was, not a party to. the same, but does not necessarily mean 
that plaintiffs' firm was not and is not the agent or représentative of 
one or the other Çf thé parties to the agreements, or that one or the 
other of the parties to suçh charter parties are not customers of the 
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plaintifïs' firm. See "Stranger," 2 Abb. Law Dict. p. 507. It cannot 
be presumed that this tax or stamp duty was illegally imposed or ex- 
acted, and it is incumbent on the ' plaîntiiïs to allège such facts as 
establish that the tax was illegally imposed and exacted. A gênerai' 
allégation such as is found in the sixth subdivision of the complaint is 
but a conclusion, and is not sufficient. 

It is conceded (i) that the original papers executed abroad were 
charter parties; (2) that the plaintiffs' firm hâve copies of the same, 
which they use in the United States in the same manner they would 
use the originals; (3) that such originals were executed and are 
kept abroad, and hâve not paid the stamp tax or duty imposed by the 
laws of the United States. It is not alleged tha|: the plaintiffs did not 
and do not represent one of the parties thereto; neither is it alleged 
that the copies were not and are not used in this country, for the 
benefit of one or both of the parties thereto, in place of the originals. 
The mère fact that those charter parties were executed and left in 
another sovereignty, and that copies only are used hère, cannot relieve 
the party so using such copies from payment of the tax. Such a con- 
struction of the law would seriously impair and in a great measure 
might destroy its efficiency, or defeat its purpose. It would hardly 
dô to hold that deeds, mortgages, leases, and çontracts relating to lands 
and buildings in the United States can be executed and kept in Canada 
by citizens of the United States, and copies substituted for use in this 
country, and the tax in this manner evaded. It is undoubtedly true, 
as a gênerai proposition, of a charter party as of other instruments on 
which a stamp tax is imposed by the act, that the tax is to be pâid on 
the original only; but this présupposes that the original may be 
reached, and that a copy is not substituted and used iu place of the 
original, and made to ànswer ail the purposes of the original. Thèse 
copies used in place of the original by the plaintiffs' firm wére made 
and issued for the use of the plaintiffs, and the tax was therefore pay- 
able by them. ■ , ' 

The complaint does not state facts sufficient to constitute a cause 
of action, and the demurrer is sustained with costs. Plaintiffs may 
amend the complaint within 20 days oh paymént of such costs. 



MANDEVILLE v. COURTWEIGHT étal. 
(Circuit Court, E. D. Pennsyïfania. Dècember 30, 1903.) 
No. 85. . ' , •/ 

1. Corporations— CoNDucTiNO Dnadthdkizkd BusiNESs-^iiiABiLiTT oF Stock- 

HOLDBRS FOR TORTS. 

The fact tliat a corporation is engagea in a business wbich it bas 
no lawful right to carry on does not render its stockholders liable as 
partners for torts committed by its servants or agents in th«, conduet 
of sucb business. 

At Law. On motion by défendant for verdict notwithstanding the 
verdict. 

C. L. Smyth and Russell Duane, for plaintiff. 

A. B. Repetto, John H. Fow, and E. A. Andersbn, for défendants. 
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DALIaAS, Circuit Jud^fç.; ^he Alba Dentists Company was duly 
incorporaJ^^jW^^*" ^^rH,^,'P^iNew Jersey. It practicêd dentistry in 
Peiinsyivafjj^. Thç plàinlàj| însîsts that it had no right to do this, 
because (ïls sbé contendsï Jts ckarter did not authorize it, and the 
Pennsyb^^nià statute of :|Hly 9^ ;i897; ,(p. L. 206), prohibited it. 
Neitherof thèse contentions is unquestionably correct. As to tiie fîrst, 
see Lindsay & Phelps Co. if. Mùllen, 176 U. S. 136, 20 Sup. Ct. 325, 
44 L. ^y-fipo; Maione V. T^znc^ster Ço., 182 Pa. 309, ^7 Atl. 932; 
■ Moxie ÇÔfjV^ BaunibacH (C C-) 32 Fed. 209. As to the second, see 
Com. V, Jp^nspn, 144 Pa,;377, 22 Atl. 703 j Com. v. Zacharias, 181 
Pa. 130, 37,jAtl. 185; ,CPPt£^s V. Bradford, 206 Pa. 295, 55 Atl. 989.- 
But thât tijiis çfse may fefi de^ermined, as I purpose to détermine 
it, uppntliie main and ultitnate proposition, relied upon by the plain- 
tiff t6suçpç)|'t her alleged right of action çigainst thèse défendants, I 
will assuiîijë^J without deciding, that the Alba Dentists Company, in 
practicing ,l|àéntîstry, exceede^ the powçrs conferred upon it by the 
State of New Jersey,! and that by its pursuit of that calling in Pennsyl- 
vania it yipiâted.the law of that commonwealth. The determinative 
propositib^gtowïiiçh I hâve referred is: 

"Sincetli|Ç, charter, of the Alba Dentists Company conferred no authority 
to practice,thètprofesslon pf dentistry In Pennsylvania, It follows that the 
stockholderSof sald compàny àrè llable as partners for the conséquences of 
any tort commltted by the SerVatits of the company In the practice of den- 
tistry iiponi the plalntlft." ■ 

The cbiiclusively established facts with référence to which this 
propositioh 1s tp bé corisidered may be briefly stated. The allégation 
of the'plaintiff thètt the several défendants were stockholders in the 
Alba Dientïsts Company wasmaintained by proof, except only as to 
Hannah Çdùrtwright, and leaye ;was granted to amend by striking out 
her namë as a party defendgtnt, but thereupon the motion which had 
been madéltp that end was .yvîthdrajyn, and plaintiff's counsel, in lieu 
thereofj'asiîëd the jury not to find a verdict against her. She was 
accordinglj^ excluded from the verdict which was rendered against' 
the othêr défendants collectivëly. ît is.pot necessary to state in détail 
the extent pf their respective, hpidings, or knowledge of, or interfér- 
ence in, the business of the corporation. Some held but one share of 
its stock ; others more. Some participated in the direction of its af- 
fairs ; others knew little or nothing about them. But, as I hâve said, 
thèse matters are unirnppftantj for the' plaintiff's cause of action, as 
set forth iii Jier déclaration, and as developed upon the trial, was dis- 
tinctly and whoUy rested upon the proposition presently to be dealt 
with "that the stockholders of said company are liable as partners" 
for the iti jury which she sufftered, and which this suit was brought to 
redress. jThat injury was caused by the erroneous and improper per- 
formance of a dental opération by a person who was neither entitled 
nor compétent to practice fhè prof essiotï of dentistry. This action, 
however, is not against that person, nor against the Alba Dentists Com- 
pany, fpr; which, as matterof fact, he was acting. It is against the 
stockholders of that company, and is based wholly upon the theory 
that, because it engaged in a business which; it could not lawfully pur- 
sue, they, as matter of law, became liable as. partners for every tort 
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which, în the course of that business, its agents miglit commit. In 
my opinion, this theory is unsound. It conflicts with the fundamental 
concept of a corporation, as being an artificial person quite distinct 
from the natural persons who compose it (Black v. Suprême Council 
[C. C] I20 Fed. 582, and Suprême Council v. Black [C. C. A.] 123 
Fed. 650) ; and I am not aware of any décision of the Suprême Court 
of the United States which lends it any support. The judgment in 
Sun Insurance Co. v. Kountz Lin*, 122 U. S. 583, 7 Sup. Ct. 1278, 30 
L,. Ed. 1137, to which the learned counsel of plaintiff has directed my 
attention, does not do so. There was no attempt in that case to hold 
the stockholders of a corporation liable for a tort committed by it, upon 
the ground that it was conducting a business in contravention of law. 
On the contrary, the corporation there involved was doing a perfectly 
lawful business, and it was because certain other companies had made 
it their "common agent, * * * fuHy authorized to represent 
them, and each of them, in respect to matters connected with such 
business," that those companies were held jointly liable for a loss 
occasioned by it. 

The Alba Dentists Company undoubtedly derived from the state of 
New Jersey a valid franchise to exist as a corporation ; and, as a cor- 
poration, it lawfully came into the state of Pennsylvania. Whether 
rightfuUy or not, it was that corporation, and not its stockholders, 
which was doing the business in the conduct of which the plaintiff was 
injured. That she did not know that she was dealing with a corpora- 
tion is, under the circumstances of this case, unimportant. She at 
least knew that she was putting herself in the hands of a combination 
of dentists. She supposed, as she testified, that she was dealing with 
"good dentists, licensed dentists." In fact, her direct dealing was 
with several persons. Dr. Smyth made the contract with her, and ex- 
tracted her teeth; Mr. Solomon manufactured the false teeth which 
were intended for her use ; and Dr. Powell was consulted. Thèse per- 
sons, as she must hâve understood, were either principals in the asso- 
ciation of "Alba Dentists," or were its agents or servants, and whether 
it was incorporated or not she did not inquire. It is true that the 
principal for whom they were really acting (the Alba Dentists Com- 
pany) was undisclosed, and it may be that, therefore, for any wrong 
done to her, she was entitled to hold the culpable agents themselves 
responsible ; but that they were actually authorized to represent thèse 
défendants has not been and could not be asserted. Kroeger v. Pit- 
cairn, loi Pa. 311, 47 Am. Rep. 718; Lasher v. Stimson, 145 Pa. 
30, 23 Atl. 552 ; Linkauf v. Lombard, 137 N. Y. 417, 33 N. É. 472, 20 
L. R. A. 48, 33 Am. St. Rep. 743 ; Preston v. Foellinger (C. C.) 24 
Fed. 680. Certain it is that they did not hold themselves out as part- 
ners, or so conduct themselves as to lead her to believe that they were 
partners, and it is equally manifest that she did not suppose that they 
were. She admitted that she did not even know of the existence of 
any of them, except Dr. Powell; and the évidence plainly shows that 
she did not at ail concern herself about the identity of the person or 
persons — artificial or natural — who would be responsible to her in case 
she should sufifer harm. Sun Insurance Co. v. Kountz Line, supra. 

As I hâve said, no case of controUing authority lends any support to 
126 F.— 64 
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the pésîtiotfof'tHe-plàîntiff, àn'd carèftil '-investigation of thé other cases 
citêd;on'Kér bèh^ilf has failéd to cM-ti'incë m€ thàt thi's court shoulcf 
sustaiil'ift IhiRe Mendetthall, Fei3^ Gis. ;No. 9,425,11 was held that 
thëre yas;W6 "lëgal corporate existëhce," 'that there yvas "no existing 
corporation dejuire or de facto"; âtid'it was on thîs gi^ound that it was 
held tot'lls; îndividùal ttiernbers could riot esijape pecuniàry responsi- 
bility "by' ;tâ,kîfag réfugie bèhiiid any ; suppbsed, privilège or sanctity 
conierred by ils efforts to becbme a Çorporatioti.'" To the same efïect 
are the jiïdgnfents in the cases of Owei> v. Shepard, 59 Ped. 748, 8 
C. C. A. 244, and Davis v. SteVeils (D. C.) 104 Fed. 237. In the first 
of thèse, me' décision went tipdfi' the ground that the défendants had not 
furnished 'jfrôper evîdeiice thaï' thé corpôratïbti alleged éver had any 
légal existence'; and in the s'çëoiîd it M?as said, "The limitation of the 
doctrine thlit the validity df'-çorpôra.te existence cannot be litigated 
collateràîly is that, whefe therè is no law under which à corporation 
might exist; then the validity ôf corporate existence may be attacked 
collateràîly ;*^ and Thompson on Corporations was quoted for. thé state- 
ment that: 

"We must nôt get too far away from thé primai proposition that the,I>egis- 
lature alone ean create a ' corporàtioii; and that â ' collection of Individuals 
cannot make themselres a oorpotetlon hy merelyresolving to be such, or 
caUlng themselves such. Ihentftr^e tailors ofTooley street did nbt ïnake 
themselves thé jieople of Englàndtby ,pasalng a resolution in which they styled 
thèihselves ëilçh. There must besôiné basis for the opération of the rule, 
and accordingiy^we flnd a bettèr atàtemént of it in the proposition that 
wherea coï-poiatipn exists de factb, ând In fàct exercises corporate powers, 
theifluestion whèther it exercises :âu«iiapo-wers lawfuliy cannot be litigated 
in a coUaterijl prpceeding between privâtes parties, or between a priyate party 
âiid the corporation. The questioii cari orily bë litigated between tlie corpora- 
tion and the state." ! . . , 

Guckert v. Paçke, 159 Pa. 306, 28 Atl. 249, went upon the ground 
that an essentialto the création of thei corporation, and therefore cor- 
porate existence, was lacking. r N. Yi Bank v. Crowell, 177 Pa. 313, 
35,Ath 613, was, similar to the case Jast çited, and was decjded upon its 
ajithority ; the co^rt saying, with référence to jt, "Our purpose is to 
adhère to that diçfiis.iop." Heyer v. Piano Ço,,)6 Pa. Super. Ct. 504, 
sl^eds no Jjght uppji the subject under : considération. Whether the 
naipe "Alba , tjçntists, 'Company"; necessarily désignâtes a corporation 
is not the qu^t^on. It may be conceded that it might be used to 
dçsignate a partnei|ship. In Bosshardt v. Qil Company, 171 Pa. 109,'. 
32 Atl. 1120, ;ttie cotirt below appears to ha,y,e doubted whether or not 
^|i exécutory contraiCt which w^s; ultra, vires on the part of the plain- 
tiff Company çotfld bC; enforcédby it, and uppn that subject the opin- 
iqnof the Suprême Court is silf;nt. , But noçuch point is presented in 
this case. Hiil.Yv Beach,, 12 jjj. iJ.,iE;g. 31, and Woriderly v. Booth, 
36 N.J. L,ayi?, 2,5ij^re obyiquçjy inapplicable.: , They are, referred ta 
in Cooic on Coifpor3,tipns, § 238, ithus,; ; ;,i :< 

: :"l!n-New Jerse3r;!(at an early daiy, It was.held tâiat a corporation côuld not 
bppome incorppr^ted, underthe laws of,,N«w York t^r, the^ purpose of carrying 
on ail its corporate itrausaçtiojia in tlie state of New Jerspyj The stockholders 
were held to be tiièrfely partners. Llkewise it wiis''ûel(J that, where a cor- 
poration was irid6!pporated to do business in a certiïln'''city in the state, but 
actually did ail its business in another city of that state, the incorporation 
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■was a fraud up.on the law, and the company was the same as though unin- 
corporated. Wonderly v. Booth (1873) 36 N. J. Law 250; Kruse v. Dusen- 
bury (N. Y. City Ct. 1884) 19 N. Y. Wkly. Dig. 201 : Merrick v. Van Santvoord 
(1866) 34 N. Y. 208; Coler v. Tacoma, etc., Co. (N. J. Ch. 1902) 53 Atl. 680. 
* * * In thèse days, however, when New Jersey is the favorite resort for 
the class of corporations now under considération, the laws of that state 
having been framed expressly for the purpose of attracting them, it is not 
at ail probable that the old décisions in that state on this subject would be 
adhered to. Stockton v. American, etc., Co. (1896) 55 N. J. Eq. ^52, 36 Atl. 
971; Erie Ry. v. State (1864) 31 N. J. Law, 531, 544, 86 Am. Dec. 226." 

The other cases referred to in the plaintiff's brief are McGrew v. 
City Produce Exchange, 85 Tenn. 572, 4 S. W. 38, 4 Am. St. Rep. 
771 ; Vredenburg et al. v. Behan et al., 33 La. Ann. 627 ; Lehman v. 
Knapp, 48 La. Ann. 1148, 20 South. 674; Cleaton v. Emory et al., 49 
Mo. App. 345 ; Kaiser v. Lawrence Savings Bank, 56 lowa, 104, 8 
N. W. 772, 41 Am. Rep. 85 ; Bigelow v. Gregory et al., 73 111. 197 ; 
Eaton V. Walker, 76 Mich. 579, 43 N. W. 638, 6 L. R. A. 102 ; Empire 
Mills V. Alston (irocery Co. (Tex. App.) 15 S. W. 200. Upon care- 
ful examination of the décisions in thèse cases, I do not find it neces- 
sary to question the correctness of any of them. In some it was held 
that the corporation set up had not been legally created, and in others 
that the corporation was a mère pretense or fraud. But in the prés- 
ent case it does not appear that the Alba Dentists Company was 
fraudulently incorporated, or was created to serve as a shield to pro- 
tect the défendants from the conséquences of the unlawful practice of 
dentistry by them. On the contrary, the plaintiff's position is that the 
charter of the Alba Company did not confer the right to practice that 
profession, and, consequently, ail that can be said is that the corpora- 
tion itself did that for which, no doubt, it could be held responsible. 
Christian Union v. Yount, loi U. S. 356, 25 L. Ed. 888; Hagerman 
V. The Empire Company, 10 Wkly. Notes Cas. 492. But I hâve not 
been persuaded that by its wrongdoing the relation of partners was 
thrust upon its stockholders. 

The défendants' motion for judginent in their favor notwithstand- 
ing the verdict is granted, and such judgment will accordingly be en- 
tered. The motion for a new trial need not be considered. 



In re PROSPECT WORSTED MILLS. 

Ex parte STODDARD et al. 

(District Court, D. Massachusetts. January 2, 1904.) 

No. 3,941. 

1. Corporations— Pledgb op Crédit— Directors. 

The treasurer and directors of a corporation hâve no authority to 
pledge the corporation's crédit for the price of goods sold to another cor- 
poration. 

2. Samk — Indorsbment op Papek— Want op Considération— Ikdorsees— 

Knowledge. 

Where a corporation indorsed a note given by another corporation by 
an indorsement whlch ordinarily implied a considération, but no value 

H 2. See Corporations, vol. 12, Cent. Dig. § 1831. 
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was In ïact given, and the Indorsee had knowledge of such fact, the In- 
dorsing éprporation was not liable thereon. 

8. SamP— BA'ftî'tbATION. 

Whère tBe wlfe and daughters of the président of a corporation held 
stock' fberein, the consent of such female stockholders to an accommo- 
dation Indorsement by the corporation of commercial paper glven for 
matèrials sold to another corporation could not be Inferred from the acts 
of the président and hls sons, who conducted the active management of 
the corporation. 

4. SaMB — GtTARANTT— RlOHTS OP CRKDITOHS. 

Where a corporation, by the unanlmous consent of Its stockholders, 
guarantied the debt of another corporation for material fumished, the 
obligation created thereby was subject to the claims of the guarantying 
corporation's creditors. 

In Bankruptcy. 

Storey, Thorndike, Thayer & Palmer, for creditors. 
Knox, Coulson & Currier, for trustées. 

LOWEJLL, District Judge. Tlie daim of Stoddard, Haserick, 
Richards & Co., hereinafter called Stoddard, was offered for proof and 
allowed. The claim was based on several notes made by the Globe 
Mills payable to the order of the Prospect Mills, and by the latter in- 
dorsed to Stoddard. The trustée petitioned that the proof be ex- 
punged. 

Thèse twb mills, incorporated in Massachusetts, and now both in 
bankruptcy, were owned by Samuel Robinson and his family. He 
was président, treasurer, and active manager of the Prospect Mills. 
He was président of the Globe Mills, of which his son Herbert was 
treasurer. Samuel, Herbert, and Benjamin formed the board of di- 
rectors qf each mill, and owried ail the stock therein, except 200 shares 
in the Prospect Mills owned'by thé wifearid daughters of Samuel, and 
one share in the Globe Mills owned by the bookkeeper. Both mills 
spun woolen yarn. That spun by the Prospect Mills was finer than 
that spun by the Globe Mills, and required finer wool. One Janes 
sold wool to both mills, and Stoddard was his bankçr, t^king title to 
the wool when bought by Janes, and when sold by Janes conveying title 
thereto to the purchaser, receiving payment from the latter. 

The crédit of the Prospect Mills was better than that of the Globe 
Mills. Distrusting the lattçf, Janes and Stoddard obtained on the 
notes given by the Globe Mills for the purchase of the wool it used, first 
the accommodation indorsement of Samuel Robinson, and later that 
of the Prospect Mills, the latter being what is known as an anomalous 
indorsement. As a rise in price was expected, the Globe Mills de- 
sired to increase largely its purçhases of wool. Janes and Stoddard 
were unwilling to sell to the Globe Mills without the security of the 
Prospect Mills, and they feared that an anomalous indorsement for 
accommodation would not bind the Prospect Mills. They proposed, 
therefore, that the wool Should be bought directly by the Prospect 
Mills. Accordingly, the wool was billed to the Prospect Mills, sent 
to the Globe Mills, and paid for as above stated. Stoddard contends 
and the trustée dénies that, as the resuit of thèse transactions, the 
Prospect Mills became indebted to Stoddard as indofser. The trustée 
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contends that, in substance, the transaction remained an indorsement 
by the Prospect Mills for the accommodation of the Globe Mills. On 
the other hand, Stoddard contends that the goods were actually sold 
to the Prospect Mills, which became indebted for them, and remained" 
indebted until the indebtedness for goods sold and delivered was 
merged in the notes oiïered for proof. 

In the argument the question was treated as one of form, rather 
than one of substance. The court was asked to décide whether there 
was a purchase by the Prospect Mills or an accommodation indorse- 
ment of the note of the Globe Mi'.ls. Not infrequently the court must 
consider the form of a transaction. A contract otherwise légal may 
fail to bind the parties because a necessary form has not been ob- 
served, but a contract illégal in its nature does not become binding 
as between parties who know the facts, whatever be the form adopted. 

The substance of this transaction, as understood by ail parties, was 
a pledge of the crédit of the Prospect Mills for the price of wool used 
by the Globe Mills. That was the purpose of the agreement of 1896, 
and the only reason for changing the old course of dealing. The court 
must first consider if the Prospect Mills could pledge its crédit for this 
purpose. If it could, then the sufïiciency of the form used must be 
examined; but, if the Prospect Mills could not pledge its crédit for 
the purpose stated, the form employed is immaterial. The court will 
not uphold a transaction illégal in substance because its form is 
tinobjectionable. It was urged that Stoddard did not know what 
passed between the Globe and the Prospect Mills, and that he may 
hâve supposed that some considération moved from the former to the 
latter. There is no évidence that he supposed anything so unlikely, 
and it is hard to imagine what considération could reasonably hâve 
been supposed which would afïect the matter. The presumption that 
ail due formalities hâve been complied with is not the presumption 
that something extraordinary has happened to validate a transaction 
otherwise invalid. 

Can one manufacturing corporation pledge its crédit for the price 
of goods sold to another? That the treasurer and directors of the 
corporation, either or both, hâve authority to do this, was not contend- 
ed, and is out of the question. As has been said, the issue concerns 
form, and not substance. An indorsement given for full value will 
bind the corporation, though the form is that of an accommodation 
indorsement, and this is within the knowledge of the parties. Beacon 
Trust Co. v. Souther, 183 Mass. 413, 67 N. E. 345. On the other 
hand, an indorsement which ordinarily implies value will not bind a 
corporation to an indorsee who has knowledge of the facts, provided no 
value is really given. 

It was urged, however, that the stockholders of the Prospect Mills 
ratified the action of its treasurer. No formai ratification was shown, 
and such ratification by a mère majority would be inefïectual. It was 
urged that the ratification was unanimous by impHcation, but the as- 
sent of Mrs. Samuel Robinson and her two daughters was not shown 
and cannot be implied. In the présent state of the law of married 
women there is no presumption that the knowledge of a man is the 
knowledge of his wife as the owner of stock in a corporation, and at 
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no récent perÎQdîof history has; there been ^ny presumption that in this 
respecta fatiiejrrepresentsjys gro-yvn-up daughters, or a brother his 
sisters. Evçn if express ratification by allthe stockholders could be 
shown, still it; seems : that , Stoddard caiinot prevail in thîs case. 
Though it be admitted, as some aiithorities assert, that, by unanimous 
consent of its stockholders, a manufacturing corporation can bin'd 
itselfy, witholit coiisideration, by a guaranty of the debt of îinother, 
yet the obligation created is subject to the claims of creditors. This 
is expressif; rçcognized ip cases cited by , counsel for Stoddard. 
Murphy V. Afkansas Co, (G. C). 97 Fed. 723; Martin v. Niagara Falls 
Co., 122 N. Y. 105, 25 N. E. 303,; See Cook on Corporations (5th 
Ed.) §§ 3, 774. The rights of creditors, even where ail stockholders 
had assentpd, were recognized in National Trust Co. v. Miller, 6 
Stew, (N. J,) 155, and the gênerai principle is thus stated in Morawetz 
on Corporations .(2d. Ed.) § 992 :,, , 

"A coi^poratlon cannot indirectly deprlve Its creditors of the security to 
which they are justly entitled by executing certlficates of indebtedness or a 
mbrtgage on its property, to personis from whom it has not received a valuable 
considération in return. Tlie holders of ttie securitles so issued would not be 
entitled to sharewith the bonà flde creditors in a distribution of tlie com- 
pany's assets, even although their claims be valid as agalnst the corporation 
by reason of the unanimous consent of its shareholders. Xhey would ouly be 
entitled to paymènt ont of a surplus remaining àf ter the bona fide creditors 
hâve been pâid." 

See, alsOi Germania Co. v. Boynton, 71 Fed. 797, 19 C. C. A. 118; 
Tod V. Kentuçky Land Co, (QC.) 57 Fed. 47, 51. 
Judgment of the référée affirmed. 



In re FÔSTHK. 
(IMstrict Court, B. D. Pennsylvania. December 14. 1903.) 
* No. 55. 

1. BANKRUPtCT— ACT OÏ- BaNKBOPTOT— SuPPIClENCT OF EVIDENCE. 

The uncorroborated testimony of a single wltness to a déclaration 
made by an alleged bankrupt, after the conveyance by him of real esta te 
to another, that the vendee was a credltor, if admissible in support of a 
creditôr's pétition alleging such conveyance as a préférence çonstituting 
an act of bankruptcy, Is Insufflcient to sustain such allégation, against 
the bankrupt's testimony that be was not Indebted to the vendee, but 
received full payment fpt the land, and the testimony of other wltnesses 
who saw the payment n^ade. 

In Bankruptcy. On exceptions to report of spécial référée. 

Russell C. Stewart, for petit joning creditors. 
F. H. Xehr, foralleged bankrupt. 

J. B. McPHERSON, r),istrict Judge. The act of bankruptcy 
charged in the pétition is the transfer of real estate by the bankrupt, 
while insolventj to his brother Frank, who is averred to be a creditor, 
with intent to prefer his brother to the other creditors. . The bank- 
rupt's answer dehied that he had committed the act of bankruptcy 
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set forth in the pétition, and the issue thus framed was sent to a spé- 
cial référée to be determined. Testimony was taken, from whicli tiie 
référée has foitnd that Frank was a creditor, and that the transfer was 
made in order to give him a préférence. Tlie bankrupt's contention is 
that he sold the property to Frank for a fair price in cash, and that he 
did not then owe his brother any money. The exceptions to the re- 
port raise the question whether the referee's fînding of fact upon this 
point is correct. I agrée with the référée that the testimony is meager 
and unsatisfactory, but I cannot avoid the conclusion that, so far as it 
goes, the weight of the évidence is decidedly with the bankrupt, and 
not with the petitioning creditors. I hâve np disposition to qualify 
the excellent rule that gives great weight to the linding of a tribunal 
that has heard the witnesses and ob.served their mannër' of testifying ; 
but, after making due allowance for this advantage, it is still clear to 
my mind that the testimony in support of the averment that Frank was 
a creditor is not sufficient. As is stated by the référée, his finding is 
based upon the following testimony given by a witness named Chester 
Snyder : 

"I had a conversation with Mr. Foster in référence to his indebtedness to 
his brother. I am not acquainted with his brother's name. I cannot fix the 
time of the conversation. It w^as after he faUed. * * * He failed some 
time làst fall — fall of 1898. .Tohn said, 'I owed my brother money.' The con- 
versation was the resuit of John telling me about liis failure. He offered to 
show me some papers. * * * The words iisod by John Foster were, 'I 
owed my brother and I can show you.' I don't lïnow which brother he 
meant. I didn't li;now anything abont it. I didn't see tlie papers. * * * 
He told me that he owed his brotlier money, and that he transferred his 
property to him on that accouht. He said he had the documents to show it. 
* * * As a fact, I linow nothing about the truth of iiis statement about 
owing money to his brother. He did not say which brother. He did not 
mention any names at the time." 

Against this there is the testimony of two witnesses who were prés- 
ent when the deed was executed, and saw thé bankrupt's brother pay 
him money; one of them^ being the scrivener, who testified that the 
sura paid was $2,300 or $2,400, and thata mortgage of $500 was also 
assumed as part of the considération. The other witness did not know 
the amount of cash, but "saw Mr. Frank Foster pay over to John 
Foster a roll of bills." There is no évidence to show that the sum was 
not the fuU value of the property, and there is none from which the 
inference can be satisfactorily drawn that the delivery of the money 
was not a genuine payment, but a mère device to give the transaction 
a proper appearance. Moreover, while Frank was not called as a 
witness, the bankrupt positively denied under oath that he had been 
indebted to his brother, and declared distinctly that the sale was 
genuine, and that he had been paid the money. And if the bankrupt's 
déclarations are to be regarded as controUing, oiie witness testified that 
after the transfer the bankrupt declared "thât hé ha:d never owed Frank 
a cent." It may, perhaps, be true that déclarations concerning the 
financial relation between Frank and himself , although made after 
the deed was delivered, are évidence in this issue between the bank- 
rupt and the petitioning creditors. Upon this point the référée cited 
Johnson V. Wald, 2 Am. Bankr. R. 84, 93 Fed. 640, but an examina- 
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tion of the 1f eport will shqw that it has no value as an authority.. 
Évidence of. siriiilar déclarations was, no doubt, received at the trial 
of that case; but there was no dispute concerning the fact that the 
vendee was a çreditor, arid the déclarations were received without 
objection. în the Circuit Court of Appeals, only one question was 
raised, and that concerned a différent matter. But, even if such déc- 
larations are évidence in an issue like this, the value of the testimony 
is evidently not great, and it certainly should tie scanned with much 
care, especially since it stands alone, without corroborating testimony. 
A peculiar resuit of sustaining the referee's finding might be that, in 
a suit by the trustée in bankruptcy against .Frank, the bankrupt's 
déclarations made after the transfer could not be heard to affect his 
vendee's title, unless, perhaps, collusion were first shown: Grimes 
Co. v. Malçblm, 164 U. S. 490, 17 Sup. Ct. 158, 41 L. Ed. 524; Pad- 
gett v. Lawrence ,(N. Y.) 40 Am. Dec. 232, note; and Horton v. 
Smith (Ala.),42 Am. Dec. 63^., ,And we should hâve the anomaly of 
a cloud upôki the vendee's title, that depended solely upon évidence 
that could not ht heard. 

I think it is clear that the finding of the référée was mistaken, and* 
that he shotild hâve found thàf the bankrupt's brother was not his 
çreditor wheft the property wâs tfansferred., The report of the 
référée is therefpre set aside, and the petitioning creditors are directed 
to pay the costs ûf the référence. 



UNITEÏ) STATES ex rel. FARNHAM v. KOBINSON et aL 

(District Court. B. D. Penhsylvarila. Dècember 14, 1903.) 

No. 138. 

1, Habkas Corpus— Mattbbs EBViEWABiiE— Décision of Judgb Gkantin» 
Warrant for Rbmoval op Pbisonbr to Anothbr District. 

On the hearing of an application' for a warrant for the removal to 
another district for trial of à téfson there chargea Wlth crime, the 
judge acts judlcially; and, where the warrant récites that the requisite 
f acts appear to his satisfaction from the évidence and record, there is an 
implication that he examined the testimony taken before the commls- 
sioner, and the Judge of the district to whleh the prlsoner Is returned 
will not re-examine It on a writ of hàbeas corpus for the discharge of the 
prlsoner on the ground tliat there is no légal and compétent évidence to 
support the charge made again^thin;. 

Habeas Corpus. 

Reynolds D. Broivn and Malcolm Lloyd, Jr., for relator. 
James B. Holland and William M. Stewart, Jr., for respondents. 

T. B. McPH!ERS!0:I«I, District Judge. The relator is charged with 
an offense under cb^ptef: 26 ol the act of ApriliS, 1884, 23 Stat. 11, 
I Stipp. Rev. St, 42^ [II. S. Comp. St. 1901, p. 3679], the averment 
being that he impçrsbnated an officer of the secret service, with in- 
tent to defraud a hôtel keeper in the city of Lancaster, in this dis- 
trict. He was arrested a t Syracuse, in the state of New York, and 
was brought before a United States commissioner, who heard the 
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lestimony, and coonmitted him to the jail of Cayuga county, in de- 
fault of bail. A day or two afterwards he was brought before Judge 
Ray, the district judge for the Northern District of New York, and 
a warrant of removal to this district was asked for. The warrant 
was granted, and he was brought to this city and deHvered to the 
United States marshal, by whom he was committed to the custody 
of the keeper of the Philadelphia County Prison. He has now been 
brought before me on a writ of habeas corpus, and I am askèd to 
examine the testimony taken before the commissioner in Syracuse, 
and to décide that no légal and compétent évidence was ofïered to 
show that the relator had committed the ofifense of which he is ac- 
cused. His identity is not denied, but he is said to be entitled to 
discharge because (-se it is argued) the notes of testimony returned 
by the commissioner show clearly that no ofïense had been committed, 
-and that no évidence was ofifered on which a jury could proceed. U. 
S. V. Fowkes (D. C.) 49 Fed. 50; Id., 53 Fed. 13, 3 C. C. A. 394; 
Ex parte Jones (C. G.) 96 Fed. 200. The sufïiciency of the évidence 
is not questioned, and, indeed, under In re Stupp, 23 Fed. Cas. 296, 
In re Blair, 10 Pa. Dist. R. 391, and other cases, such a question could 
not be raised. But whether there was any évidence is a différent mat- 
ter; and, if it were clear that the order of removal had been granted 
without an independent examination of the évidence by the judge,' I 
should feel it my duty to examine the notes myself, in order to see 
whether there is any légal and compétent évidence to support the 
charge. But the difficulty is this : Upon the hearing of an application 
for a warrant of removal, the judge does not act ministerially, but judi- 
cially. As was said in Price v. McCarty, 89 Fed. 86, 32 C. C. A. 164 : 

"The issuing of a warrant is not a mère ministerial act, for, If it were. 
it could as well hâve, been intrusted to the committing maglstrate. The pro- 
vision contemplâtes that the district judge shall détermine, in the exercise ci 
Judlcial discrétion, whether the prisoner shall be taken to another jurisdictloji 
for trial, and he may refuse the warrant if, in his judgment, the removal 
should not be made. Doubtless the action of the committing maglstrate in 
prima facie sufficient for the purposes of the warrant, but it is not conclusive. 
and, while the judge should not unnecessarily require another or preliminary 
examlnation. If, in his Judgment, it is expédient that the prisoner be further 
heard in défense, it Is his duty to jmiss fully upon the case, and détermine for 
himself whether the removal should be ordered. U. S. v. Brawner [D. Cl 
7 Fed. 88; In re Wolfe [D. C] 27 Fed. 606; U. S. v. Fowkes [53 Fed. 13] 3 
C. C. A. 394. Whether he has authority to review the proceedings before the 
committing maglstrate, and discharge the prisoner, unless the question of 
the lawfulness of the imprisonment is brought before him on à writ of habeas 
corpus, It is not necessary to décide. We think it clear that, if a case is pre- 
sented to him which gives him Jurisdiction to entertain the application, he is 
at liberty to receive further évidence to prove the probable guilt of the pris- 
oner, and of the pendency of an Indictment for the offense it the court hav- 
ing jurisdiction thereof." 

Now, the warrant of removal under considération, which is signed 
by Judge Ray, distinctly recites as foUows : 

"And it appearing to my satisfaction from the évidence and record of the 
proceedings had herein as aforesaid that a crime has been committed in tho 
said Eastern District of Pennsylvania, that the said Herbert C. Famham is 
the identical person charged with the commission of said crime, and that 
there is probable cause, from the recor'd and proceedings aforesaid, to be- 
lieve that the said Herbert C. Farnham c( mmitted said crime," etc. 
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In the fece p.f this récital, giveajiinder the hand of the district Judge, 
it seems tp mj^Ha^ ï; $houldi ï>9^^ the testimony. ft was 

urged tljat the lài^guage q«o^ejï.i!|jp,çirely,;fqr:p[al, and doesnot :Gorre- 
spond„"vvithj?the façt,, , but tÊerçis: no 'évidence of this; and withôut 
such eyidençenrperhap^, notieve^p. if. the évidence were oflfered— I do 
not ,see ,ho;iy; I cap so $ind, in jj^ontjr^diction of the judge's certificate. 
In this. district it îs iiqt the usi«4,;practice for the judgetp examine 
the testiinoi^ takçn bi^fo^'e; thp qqmniissioner,,blit, if a.grisqner so 
requested, it wouldjOf course, l^^^jlqfie, I dq not know| what the 
practipje inay be în th^.Kqrthprqf.Pijsljr^çt of New York,.,except from 
what appear§,in the.;qrder itseit:;.,but,it is cleçir, I,thinl;,;that, if the 
relatoifidid m4Kç,suçh a requçstî ait.jthe tipie when the W;arrant was 
asked Ipr.vthe : judge : would --hai-y^e cjqmplied with .the r^equest. If he 
did so cpmply, and deçided that t;he: testimony taken befqjres the com- 
missioijer justified ,commitmpnt,,fqr trial, it wquld ceft^in,ly be im- 
proper fqr me to re-iéxaminepthç testimony upon this; writ-;of habeas 
corpus, ançi; act ijppn my owh view, of its effect. But so far as ap- 
pears, tjie tpstiniqny was exjaniiinpd and found to be sufSiÇient by the 
judge, b;^4lje,îlqrthçrri Distric|;; ^qf New York, for he.so. déclares, and 
witbqut cqpti'adiçtïqii. I tl^ij^j^ftiiereforé, that I cannpt properly 
be a?ked practically to sit in judgmentas a cqurt of appeatl upon the 
correctriess of an, prder,ma(|ei^by (tjhejudge ofanqther. district. It 
follo>vs tljat the welator muf«t lie reinanded to the. custody of the 
keeper of the Philadelphia County, Prison. 
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(CSrcult €ourti Si D. New York. December 18, 1903.) 

,r:'.';';;';/;^ ;.;,;., ;''''/ ■'' .'",No,:3,^é9- "■. •■' .:<-'•■ ■ 

1. CtrêTOMâ'tourrEë— CtAssiFidATrôN'4SiEiBs in AtçJOHOi.— Drtjôs'.''" 

iffëMi ttat certain herbs, lintS^ttéd In kegs, iflimersed in thelr natural 
conditiôii' li alcolïûl- fôr prëséj;vàtlbii, are not flûtlâble as "àiçoholie com- 
poiiiiai;''' tinder paltagràph 2, Ta'rîff'Act July 24, 1897, c. ll.'g'l, ScUedule 
A, '30 St«t.: 151 V&: s. Comp.-Sti;'1901, p. 162Î3, nor aé "dtugs ♦ * * 
adrânbéd'Iiï' value brlcondraon,^' urider parag'ràph 20 of sâid àct, 30 Stat. 
152 ro. 'S. Comp. St. 1901, p. 1028J1 but ùnder tfee provision In section 6 
of salé flirt, 30 Stât 205 [U. S. Çon}p. St. 196l, p- 1693], for "ail raw or 
unmanufâettii'ed articles, not ëirtîm'érated or prôvlded fot," at the rate of 
10 percent, àd Vaïbrem. , 

Appeal by the Impqrters from à Pecision 6f the Board of United 
StatesGçneralAppitàisers, :;;;■' . 

On application by Roericke & R,wiyon Ço.,,iniporters,,for a review 
of the décision of the Board of General Appraisers (G; A. 5,021), 
which affiTXB,ed the sassessmeijt.qf duty by the cqllectorof custoras at the 
port of New York. ^ Note G. !A..,'4,327;. 

Albert Comstock, fqr importerg. 

Charles D. Baker, Asst. U; S. Atty. 

PLATT, District Judge. This câsie concerns fresh leaves of aconite 
and belladqijna ajQd fresh rpots bf bryonia, imported immersed in 
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alcohol in kegs. They were assessed for duty at 60 cents per pound 
and 45 per cent, ad valorem, under paragraph 2 of the tariff act of 
1897 (Act July 24, 1897, c. II, § I, Schedule A, 30 Stat. 151 [U. S. 
Comp. St. 1901, p. 1627]), référence being had especially to the lan- 
guage in said paragraph "and alcoholic compounds." The importers 
claim that said merchandise should hâve been assessed either at 10 
per cent, or at 20 per cent, ad valorem, under section 6, which pro- 
vides : 

"That there shall be levied, collected and paid, on the importation of al! 
raw or tinmanufactured articles, not enumerated or provided for In this act, 
a duty of 10 per centum ad valorem and on ail articles manufactured, in 
-whole or in part, not provided for in this act, a duty of 20 per centum ad 
valorem." 

The importers also claimed, alternatively, that the goods are dutia- 
ble at 10 per cent, ad valorem and one-fourth cent per pound, under 
paragraph 20, which provides for "drugs, such as barks, beans, ber- 
ries, balsams, buds, bulbs, bulbous roots, excrescences, fruits, flowers, 
dried fibers, dried insects, grains, gums and gum resin, herbs, 
leaves, lichens, mosses, nuts, nut-galls, roots, stems, spices, vegeta- 
bles, seeds (aromatic, not garden seeds), seeds of morbid growth, 
weeds, and wood used expressly for dyeing; any of the foregoing 
which are drugs and not edible, but which are advanced in value or 
condition by refining, grinding, or other process, and not specially pro- 
vided for in this act." If the contents of the kegs as an éntirety were 
used or could be used after arrivai, then the position taken by the 
Board of Appraisers would be sound. But this is not so. I do not 
think that the article in question is a new préparation, which the board 
seems to bave assumed as undisputed. I am impressed with the im- 
portera' contention that thèse leaves and roots, which the évidence 
clearly shows are surrounded with alcohol for the purpose of keeping 
the leaves and roots as exactly as possible in their natural condition, 
and not for any purpose of changing them, are manifestly not a 
compound with such alcohol. As imported, the merchandise either 
consists of natural fresh leaves and roots, kept in that condition for 
transportation and subséquent use as such, the leaves and roots be- 
ing substantially the thing imported, and the alcohol a mère vehicle, 
of no more importance than the cask in which they are packed ; or 
else it consists of the leaves and roots and the alcohol as the factors 
in a loose and temporary association for the purpose, as aforesaid, 
of maintaining the roots and leaves in their natural condition and fît 
to subserve their intended use. On either analysis, it is manifest that 
there is hère no combination, no new whole, no compound body, no 
union, and no éléments, ingrédients, or parts so put together as to 
produce, by combination or otherwise, anything. 

The décision of the Board of General Appraisers is reversed, and 
the merchandise is held properly dutiable at 10 per cent, ad valorem 
under section 6 of said act. 
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In re PACIFIC MAIL S. S. 00. 

(Dlst^Ct Court, N. D. Callfornla. Aprll 10, 1903.) 

No.12,368: 

1. Shipping— SiNKiNS ov Vhssei;— Nkgi.igejtce ôp Navigating Ofpicerb. 

The slnking^ of the steanièï City of Rio de Janeiro outside San Fran- 
cisco by Èrtriklijg a snnken rock fteld, under the évidence, to hâve been 
due to tbe gross n^ligence of the master and pilot in attempting to enter 
the port when the fog was so thlck that she could not be safely navi- 
gated, becaiJBe the Unes of the shorè cotld not be seen, and It Vas not 
possible to àscertaln her exact position In the channél. 

8. Samb— Limitation of Liabuity— Pkivitt ov Ownkb. 

The fact alone that the crew of a véssel were Chlnese, and unable to 
speak or understand the language spoken by auy of the ofEcers except 
the boatsvyain, does not 'establlsh that the vessej was not properly offi- 
cered and manned, so as to préclude the owner from llmiting its liability, 
under Eev. St. § 4283 [U. S. Comp. St. 1901, p. 2943], for losses resultiug 
from her slnklig through the négligence of the master and pilot, where it 
appeared that the crew were compétent sallors, and that there was no 
difflculty in çommunicating orders to them through the Chinese boat- 
swain. 

In Admiralty. Pétition for limitation of liability. • 

Ward McAUister and J. E. Fo.ulds, for petitioner. 
William Denman and Gavin McNab, for claimants. 

DE HAVEN, District Judge. This proceeding was instituted by the 
Pacific Mail Steamship Company, a corporation, for the purpose of de- 
termining whether it is liabie for damages arising from the loss of the 
steamship City of Rio de Janeiro while entering the port of San Fran- 
cisco on the morning of February 22, 1901, and, in the event that the 
court shall find that the corporation is liabie, then for a judgment limit- 
ing its liability, as provided in sections 4283 and 4284 of the Revised 
Statutes of thé United States [U. S. Comp. St. 190T, p. 2943]. The 
petitioner also claims the benefit of the provisions of the act known 
as the "Harter Act" (Act Féb. 13, 1893, c. 6, 27 Stat. ^445 [U. S. 
Comp. St. 1901, pj 2946]). The rightof the petitibner *to lirnit its 
liability is contested by the représentatives of some of the persons 
who were passengers on the City of Rio de Janeiro, and whose lives 
were lost as a resuit of the sihking of that steamer. It is claimed 
by them not ôniy that thetoss of the steamer was caused by rea- 
son of négligence upon the part of her master and pilot, but they 
further contend' that the steamer was not provided with sufficient 
ofificers and crew to properly manage and navigate her. They al- 
lège that the City of Rio de Janeiro was "not provided with a full 
complément of licensed ofïiçers, sufficient at ail times to manage the 
ship, but that ail the officers and petty officers of the said ship weré 
insufficient, in this: that no one of them, save the boatswain and 
first fireman, could speak the, language of the meïîibers of the crew, 
comprising the sailors of her deck department, her firemen, and her 
coal passers ; ail said sailors, firemen, and coal passers being Chinese, 

If 2. Limitation of shlpowner's liability, see note to The Longf ellow, 45 0. 
0. A. 387. 
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and unable to speak or understand any European language," and that 
the lives of the passengers were lost because of the "insufficiency of 
the said officers, whereby they were unable to make themselves un- 
derstood by the said Chinese in the attempted lowering of the hfe 
beats from the said steamship, and placing therein the said passen- 
gers," on the occasion of the wreck of the steamer. 

Upon considération of the évidence, and of the able and exhaust- 
ive argument submitted in behalf of those claiming damages, my con- 
clusions are: 

1. That the master and pilot of the City of Rio de Janeiro were 
guilty of gross negHgence in attempting to enter the port of San 
Francisco on the morning of February 22, 1901, when the fog was 
so thick that the steamer could not be safely navigated, because the 
lines of the shore were not discernible, and it was not possible to 
ascertain her exact position in the channel. 

2. I think the évidence shows that the steamer was properly offi- 
cered and had a sufficient crew. It is true the crew was mostly 
composed of Chinese, but the évidence shows without any conflict 
that they were compétent sailors. Indeed, it is not claimed they 
were not; but the contention is that they did not understand our 
language, and because of this they could not and did not under- 
stand the orders to lower the boats. This contention is mainly 
based upon the évidence of some of the Chinese members of the 
crew, who testified that they were unable to speak or understand 
EngHsh, and could only receive orders through the Chinese boat- 
swains, who could. But the évidence shows there was no difficulty 
in communicating orders to the Chinese crew in this way. Orders 
at sea are usually first given to subordinate officers, and by theni 
communicated to the crew. 

There will be a decree limiting the liability of the petitioner, in ac- 
cordance with section 4283 of the Revised Statutes. 
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MANOR V. ALDRICH. (Circuit Court of Appeals, Flfth Circuit. Decem- 
ber 14, 1903.) No. 1,238. Appeal from the Circuit Court of the United States 
for the Northern District of Texas. E. M. Vaughan, for appellant Leroy 
A. Smith and Drew Pruit, for appellee. Before FARDEE, McCORMICK, and 
SHELBX, Circuit Judges. 

PEE CDEIAM. This case must be governed by the opinion handed down 
to-day in a case between the same parties in No. 1,237. 126 Fed. 934. The 
decree of the Circuit Court is reversed, and the cause remanded, with direc- 
tioDo to proceed as shown by the opinion of this court in No. 1,237. 



BOYCE V. CONTINENTAL WIRE CO. et al. WOLFE et al. v. BOTCB 
et al. SAME V. BOYCE. (Circuit Court of Appeals, Seventb Circuit. Oc- 
tober 6, 1903.) No. 969. Appeal from the Circuit Court of the United Stat. " 
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for ttie; Southern District ofitlllnois. P. B. Warren, for appellant. James 
P. UaiçWj for appellee. Biafore JENKINS, GROSSCUP, and BAKEE, Cir- 
cuit Judges. 

BAl^jBR, Circuit Judge. Àppellants are seeklng to reverse that part of 
the final flècree of distribution, nientioned in- American Steel &,"Wire Company 
V. Ware et al. (herewith declded) 125 Fed. 740, whlch allowed certain com- 
pensation to the recelver and hls soliciter. As we hâve determined in the 
case ttbove cited that àppellants had no intérêt in the funds in the receiver's 
hands,,this appealls dismissed. 



BUBKE et al. v. H. CLAUSEN & SONS BREWING 00. (Circuit Court 
ofAppéals,! Second Circuit., December 8, 1903.) No. 90. Appeal from the 
Circuit Court of the Unlte^, States for the, Southern District of New York. 
Abraham Bënedict and Moses Weinman, for appellant. Ëdmund Wetmore, 
for appellees. Before WALLACE, TOWNSEND, and COXB, Circuit Judges. 

PER CURIAM. We are cohvlnced that the labels and capsule. In the col- 
location io whieh they appear on the appellant's bottles, constltute an in- 
fringement of the appellees' capsule and labels. In view of the comprehen- 
sive character of the injunction order, we deem it prudent to add that we 
do not wîsh' to be considered as holding that the appellant's labels per se 
infringé; If thèse labels were used separately, or collocated In dlssimilar 
environniénts, a différent question would arise, regarding whichj at this time, 
we express no opinion. The order is afiirmed, with costs. 



CIMIOTTI UNHAIRING GO. et al. v. SCHULANG. (Circuit Court of Ap- 
peals, Second Circuit. October 29, 1903.) No. n. Appeal from the Circuit 
Court of the United States for the Southern District of New York. Théodore 
B. Chancello, for appellant. Louis C. Raegener, for appellees. Before WAL- 
LACE, TOWNSEND, and COXE, Circuit Judges. No opinion. Order revers- 
ed in open court 



The KESTOR. (Circuit Court of Ap^eals, Thlrd Cit-ciitt.) Appeal from 
the District Court of the United States for the District of Delaware. Charles 
M. Curtls, for appellant. J. Hill Brinton, for appellee. 

PER CURIAM. This catise came on to be heard on the transcript of rec- 
ord from the District Court of the United States for the District of Delaware, 
and on motion of Charles M. Curtls, Esq.,of counsel for appellant, it is now 
hère ordered, adjudged, and decreed by this court that the appeal from the 
said District Court be, and it is hereby, dismissed at the costs of appellant. 
See 110 Fed. 432. 



MATADOR LANt) & CATthE CO., Llihlted, v. GEHRMANN et àl. (Cir- 
cuit Court Of Ai>péals, Fltth Circuit November 23, 1903.) No. 1,205. Ap- 
peal from the Circuit Cottrrot the United States for the Northern District 
of Tex;as. The foUowlng is tlje decree of the Circuit Coiirt per MEEK, Dis- 
trict Judge, This tfàuse '^àviiig corne on^ to be héard on the 9th day of Jan- 
uary, 1903, on the pleadingé and proofs, ând Mr. W. P. McLean, Jr., of the 
flrm of Rftss :^ ^iIcLean, hàvlng peeh heard on the part of the plaintifif, and 
F. B. Stanley,' oftAfe flrm of Stanley,' Spôbhts & Thompson for each of défend- 
ants, and due délibération having been had, the court Is of the opinion that 
the plaintifif bas not shown a coniplete contract or agreement between plain- 
tiff apd défendant .T. A. Gebrmann, mutiially tflndlng each to, perform, and 
has not shoi^îq a sufflcleiit téiider by plaintifif, : br refusai or waiver thereof 
by défendants, to ëntltlëplâthtifC to spécifie, performance. It is ordere4 ad- 
judged, and de!èreed that plâlntiflf's blll of cohiplalnt hérein be, and the same 
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is hereby, dismissed, with costs to the défendants, to be taxed against plain- 
tiff. It is not deemed necessary to décide any other issue in the case. To 
ail of which plalntiff excepts, and in open court gives notice of appeal to the 
Circuit Court of Appeals, Fifth Circuit. Thos. W. Ross and W, P. McLean, 
Jr., for appellant. M. A. Spoonts, for appellees. Before FARDEE, McCOR- 
MICK, and SHBLBT, Circuit Judges. 

PER CURIAM. We agrée with the trial judge In the disposition of this 
case, and for the reasons assigned by him the decree of the Circuit Court is 
affirmed. 



ST. LOUIS, I. M. & S. RY. CO. v. EWING et al. (Circuit Court of Appeals, 
Fifth Circuit. January 19, 1904.) No. 1,249. In Brror to the Circuit Court 
of the United States for the Northern District of Texas. John L. Henry and 
W. T. Henry, for plalntiff in error. F. P. Poston, F. M. Etheridge, J. E. Gil- 
bert, and B. S. Baker, for défendants in error. Before FARDEE, McCOR- 
MICK, and SHELBY, Circuit Judges. 

FER CURIAM. We flnd no error in the record. The judgment of the Cir- 
cuit Court is aflarmed. 



STEEL RAIL SUPPLY CO. v. BALTIMORE & L. RY. CO. (Circuit Court 
of Appeals, Thlrd Circuit November 2, 1903.) In Brror to the Circuit Court 
of the United States for the Eastern District of Pennsylvania. Sur motion 
of défendant in error to dismiss the writ of error or to affirm the judgment 
entered In the court below. Before ACHESON, DALLAS, and GRAY, Cir- 
cuit Judges. 

FER CURIAM. Two reasons are assigned in support of thls motion, 
namely : "First. Because the said writ of error is in effect from the judg- 
ment of this court to this court. Second. Because the learned trial judge had 
no authority tô allow and sign the bill of exceptions (which said writ of error 
is to review) at the time when allowed and signed." In the spécial circum- 
stances, thèse reasons, we think, do not furnlsh good ground for the allowance 
of the motion to dismiss or affirm, and the same must be denied. It is, how- 
ever, proper for us to add that, in denying this motion, we are not to be un- 
derstood as intimating any opinion upon the question of the légal sufflciency 
of the exception taken by the défendant below to the charge of the court, or 
as to any question touching the merits of the case. Motion denied. 



VIRGINIA STATE INS. CO. v. A. B. FRANK & CO. GREENWICH INS. 
CO. V. SAME. (Circuit Court of Appeals, Fifth Circuit. January 5, 1904.) 
Nos. 1,226, 1,227. In Error to the Circuit Court of the United States for the 
Western District of Texas. N. W. Finley, for plaintiffs in error. Jno. Se- 
horn, for défendant in error. Before FARDEE, McCORMICK, and SHELBY, 
Circuit Judges. 

FER CURIAM. The judgments in both the above-entitled cases are affirmed. 
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